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NOT FOR PUBLICATION F I L E D
UNITED STATES COURT OF APPEALS APR 13 2023
MOLLY C. DWYER, CLERK

FOR THE NINTH CIRCUIT U.S. COURT OF APPEALS

JASON CLAUDE EDWARDS, No. 21-17061
Petitioner-Appellee, D.C. No.
2:20-cv-00530-TLN-GGH
V.

RON GODWIN, Warden, MEMORANDUM"

Respondent-Appellant.

Appeal from the United States District Court
for the Eastern District of California
Troy L. Nunley, District Judge, Presiding

Argued and Submitted February 13, 2023
San Francisco, California

Before: MILLER, SANCHEZ, and MENDOZA, Circuit Judges.
Dissent by Judge MENDOZA.

The State of California appeals from the district court’s order granting Jason
Claude Edwards’s petition for a writ of habeas corpus. We have jurisdiction under
28 U.S.C. §§ 1291 and 2253. We reverse.

We review a district court’s grant of habeas relief de novo. Sanders v.

Cullen, 873 F.3d 778, 793 (9th Cir. 2017). Under the Antiterrorism and Effective

*

This disposition is not appropriate for publication and is not precedent
except as provided by Ninth Circuit Rule 36-3.
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Death Penalty Act (AEDPA), we must defer to the last reasoned state-court
decision with respect to any claim adjudicated on the merits, see 28 U.S.C.

§ 2254(d); Wilson v. Sellers, 138 S. Ct. 1188, 1192 (2018), unless the state court’s
decision “was contrary to, or involved an unreasonable application of, clearly
established Federal law, as determined by the Supreme Court,” 28 U.S.C.

§ 2254(d)(1), or “was based on an unreasonable determination of the facts in light
of the evidence presented in the State court proceeding,” id. § 2254(d)(2).

To obtain reversal of a criminal conviction based on ineffective assistance of
counsel, a petitioner bears the burden of showing (1) “that counsel’s performance
was deficient” and (2) “that the deficient performance prejudiced the defense.”
Strickland v. Washington, 466 U.S. 668, 687 (1984). Strickland’s two-part test
applies to “ineffective-assistance claims arising out of the plea process.” Hill v.
Lockhart, 474 U.S. 52, 57 (1985). Here, the parties agree that Edwards established
deficient performance because his counsel failed to communicate a plea offer to
him. They disagree as to whether this deficient performance was prejudicial. To
establish prejudice, Edwards had to show “a reasonable probability that, but for
counsel’s unprofessional errors, the result of the proceeding would have been
different.” Strickland, 466 U.S. at 694.

1. The state court did not unreasonably apply clearly established federal law

in determining that Edwards did not establish prejudice. The court correctly
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identified the applicable prejudice standard. It began its opinion by observing that
“The parties . . . dispute whether there was a reasonable likelihood Edwards would
have accepted the plea.” In its discussion of that issue, it cited Strickland and
explained that Edwards bore the burden of showing “a reasonable probability that,
but for the ineffective performance, the result would have been more favorable.”
And in its conclusion, it stated that “[t]he record supports the trial court’s finding
that Edwards did not demonstrate a reasonable likelihood that he would have
accepted the offer.” Although it is true that the court also paraphrased the prejudice
inquiry by omitting the words “reasonable probability” and referring to “whether
the result would have been more favorable to the defendant,” we do not read that
omission to suggest that the court was applying a more demanding standard than
the one prescribed in the case law that it repeatedly cited and quoted. Notably, the
Supreme Court has employed a similar shorthand description of the prejudice
standard: “In the context of pleas a [petitioner] must show the outcome of the plea
process would have been different with competent advice.” Lafler v. Cooper, 566
U.S. 156, 163 (2012).

Under Lafler, the state court was required to evaluate the outcome of the
plea negotiation that would have ensued had Edwards’s counsel communicated the
offer to him and given him competent advice about whether to accept. The state

court found that Edwards would not have been willing to accept the plea offer. It
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made that finding on a record that included Edwards’s testimony that he would
have accepted the plea offer, as well as his counsel’s testimony that she would
have strongly urged him to do so. Although the court did not expressly discuss
what advice hypothetical competent counsel might have provided, it is unclear why
considering such advice would have altered its analysis. That is especially so
because “the wide range of professionally competent assistance,” Strickland, 466
U.S. at 690-91, might well have included less robust encouragement of accepting
the plea than the encouragement that Edwards’s counsel said she would have
provided.

2. The state court’s finding that Edwards would not have accepted the plea
offer was not “rebutted by clear and convincing evidence,” Miller-El v. Cockrell,
537 U.S. 322, 34041 (2003) (citing 28 U.S.C. § 2254(e)(1)), or “based on an
unreasonable determination of the facts in light of the evidence presented,” 28
U.S.C. § 2254(d)(2). Edwards points to the significant difference between the plea
offer’s six-year sentence and the sentence of 38 years to life that he received at
trial, as well as his post-trial testimony about his willingness to accept the offer.
But the state court’s finding was supported by other evidence in the record,
including Edwards’s trial testimony that he would never admit guilt, his counsel’s
email stating that plea acceptance by Edwards was “not happening,” Edwards’s

awareness that a majority of the jurors in the first trial had voted to acquit, and the
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potential for indefinite civil commitment at the completion of the sentence offered
by the prosecutor. The state court reasonably relied on that evidence in concluding
that Edwards would not have accepted the plea offer. See, e.g., Jones v. Wood, 114
F.3d 1002, 1012 (9th Cir. 1997) (upholding a state court’s determination that the
failure to convey a plea offer was not prejudicial because of defendant’s “steadfast
and unmoving claims of innocence”); see also Mann v. Ryan, 828 F.3d 1143, 1153
(9th Cir. 2016) (“Our review of the state habeas court’s credibility determinations
is highly deferential.”).

3. Finally, the state court did not act contrary to clearly established federal
law by applying the test articulated in In re Alvernaz, 830 P.2d 747 (Cal. 1992), to
evaluate Edwards’s Strickland claim. In Alvernaz, the California Supreme Court
applied the “reasonable probability” standard for prejudice that Strickland
prescribed. Id. at 755 (citing Strickland, 466 U.S. at 687-96). It elaborated on that
standard by requiring that petitioners seeking to establish prejudice must present
more than their own self-serving statements that they would have accepted a plea
offer. Id. at 756.

That corroboration requirement is not contrary to clearly established law.
The Supreme Court has not discussed the lawfulness of corroboration requirements
or the weight to be given a petitioner’s testimony in determining prejudice. See

Woods v. Donald, 575 U.S. 312, 317 (2015) (per curiam) (quoting Lopez v. Smith,
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574 U.S. 1, 6 (2014) (per curiam)) (holding that a state court decision cannot be
“contrary to” federal law if no Supreme Court cases confront “the specific question
presented by this case”). And in a related context, the Court has endorsed an
approach similar to that of A/vernaz. When considering claims by a defendant that
he would have rejected a plea offer but for his counsel’s ineffective advice, the
Court has observed that “[c]ourts should not upset a plea solely because of post
hoc assertions from a defendant about how he would have pleaded but for his
attorney’s deficiencies.” Lee v. United States, 137 S. Ct. 1958, 1967 (2017). The
state court reasonably applied that principle here.

REVERSED.
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FILED

Edwards v. Godwin, No. 21-17061 APR 13 2023
MOLLY C. DWYER, CLERK
MENDOZA, Circuit Judge, dissenting: U.S. COURT OF APPEALS

I respectfully dissent. This is not an appeal by a person crying over spilt
milk. Instead, this is an appeal by a person deprived of a principle central to the
attorney-client relationship—who decides whether to accept a plea deal.

Mr. Edwards was plainly and unjustly stripped of that decision. Because of his
counsel’s error, the state court saddled him with the burden of proving not only
what occurred and what did not occur, but also what he would have done had he
received constitutionally effective assistance of counsel. This wrong standard led
to the wrong outcome.

First, in my view, the state court’s holding that Mr. Edwards would not have
taken the plea deal had it been offered was an unreasonable application of clearly
established federal law.! Next, reviewing this case unhindered by AEDPA-
deference, I conclude that Mr. Edwards did show a reasonable probability that he
would have taken the plea deal had it been offered. 1 would therefore affirm the
district court’s grant of a writ of habeas corpus.

1. The California Court of Appeal erroneously affirmed the state trial court’s

finding that Mr. Edwards did not show he “would have” accepted the plea deal

! Mirroring the majority, I refer to the California Court of Appeal’s decision as the
“state court” decision. See Wilson v. Sellers, 138 S. Ct. 1188, 1192 (2018).
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when it was offered. This improper requirement—that Mr. Edwards “would have”
accepted the plea deal—directly conflicts with the clearly established federal law’s
“reasonable probability” requirement. I believe that Mr. Edwards demonstrated a
reasonable probability that he would have taken the plea deal, which is sufficient to
establish prejudice. Therefore, the state court’s unreasonable application warrants
the granting of the writ of habeas corpus.

There is no dispute that, as a court of review, we owe great deference to the
state court’s decision unless its decision “was contrary to, or involved an
unreasonable application of, clearly established Federal law, as determined by the
Supreme Court of the United States.” 28 U.S.C. § 2254(d)(1). I agree with the
majority’s application of Lafler v. Cooper, 566 U.S. 156 (2012) as the “clearly
established Federal law.” Indeed, Lafler built upon Strickland v. Washington,
which requires a defendant to “show that there is a reasonable probability that, but
for counsel’s unprofessional errors, the result of the proceeding would have been
different.” 466 U.S. 668, 694 (1984).

I, however, would hold that the state court unreasonably applied this clearly
established federal law. The state court’s citations to Lafler, Strickland, and In re
Alvernaz, 830 P.2d 747 (Cal. 1992) do not save its unreasonable application. See
Jones v. Harrington, 829 F.3d 1128, 1135 (9th Cir. 2016) (“A state court

unreasonably applies clearly established federal law if it ‘identifies the correct
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governing legal rule but unreasonably applies it to the facts of the particular state
prisoner’s case.’” (quoting White v. Woodall, 572 U.S. 415, 425 (2014)) (cleaned
up)). “Reading the opinion as a whole, the more logical inference,” Mann v. Ryan,
828 F.3d 1143, 1157 (9th Cir. 2016), is that the state court failed to apply the
reasonable probability standard to the facts of this case. Instead, the state court
applied the heightened standard of whether Mr. Edwards “would have” accepted
the deal.

Specifically, in its analysis section, the state court wrote “[t]o decide the
second prong—whether the result would have been more favorable to the
defendant—A/vernaz identifies four factors . . . .”> Then in its ultimate holding,
the state court agreed that Mr. Edwards did not “meet his burden to establish that—
had it been communicated—he would have accepted the plea deal when it was
offered.” The omission of the words “reasonable probability” in its analysis
section itself is not error, rather, it is the state court’s repeated use of “would have”
that compels the logical inference that the state court relied upon the improper

standard in weighing Mr. Edwards’s case. Whether Mr. Edwards would have taken

2 To be clear, I do not fault the majority for failing to hold that A/vernaz is contrary
to clearly established Federal law. Cf. Perez v. Rosario, 459 F.3d 943, 947 n.2 (9th
Cir. 2006) (acknowledging competing arguments within the Ninth Circuit as to the
objective reasonableness of Alvernaz).
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the plea offer, however, is not the standard. Instead, the state court should have
applied a reasonable probability standard.

A “reasonable probability,” by definition, must be less demanding than a
“would have” standard. This lay understanding aligns with the Supreme Court’s
view of Strickland’s test for prejudice: “the question is not whether a court can be
certain counsel’s performance had no effect on the outcome” but only “whether it
is ‘reasonably likely’ the result would have been different.” Harrington v. Richter,
562 U.S. 86, 111 (2011) (cleaned up); see also Williams v. Taylor, 529 U.S. 362,
406 (2000) (“reasonable probability standard is less stringent than preponderance
of evidence standard”).

In fact, the Court rejected a test that would require the defendant to “show
that counsel’s deficient conduct more likely than not altered the outcome in the
case.” Strickland, 466 U.S. at 693. That is because, under Strickland, a reasonable
probability is simply one “sufficient to undermine confidence in the outcome” and
is “lower” than a preponderance of the evidence. Id. at 694. This court has
previously noted that this “burden represents a fairly low threshold.” Riggs v.
Fairman, 399 F.3d 1179, 1183 (9th Cir. 2005) (citing Sanders v. Ratelle, 21 F.3d
1446, 1461 (9th Cir. 1994)).

I acknowledge this difference in standards is slight and matters only in the

“rarest” of AEDPA habeas cases. Richter, 562 U.S. at 111-12 (quoting Strickland,

CertAppendix-010



(12 of 14)
Case: 21-17061, 04/13/2023, ID: 12694668, DktEntry: 40-1, Page 11 of 13

466 U.S. at 697) (applying Strickland’s lower reasonable probability of prejudice
standard in the AEDPA context). Mr. Edwards’s case is one of these rarities
because the likelihood of a different result was “substantial, not just conceivable.”
Richter, 562 U.S. at 112; see, e.g., Mask v. McGinnis, 233 F.3d 132, 140 (2d Cir.
2000) (granting habeas relief when the state court improperly applied a heightened
burden in a similar plea offer context). Under the terms of the never-offered plea
deal, Mr. Edwards would be a free man today. However, due to the ineffective
assistance of his counsel, Mr. Edwards faces spending potentially the rest of his life
in prison.

2. The state court’s unreasonable application means that we owe no
AEDPA-deference to its decision. Instead, we should apply a de novo standard.
Applying this standard, I would affirm the district court’s decision. Paradis v.
Arave, 240 F.3d 1169, 1175-76 (9th Cir. 2001) (recognizing we may affirm the
district court’s decision on any ground supported by the record, even if it differs
from the district court’s rationale).

Because the state court unreasonably applied the reasonable probability
standard, it would naturally follow that its “resulting factual determination will be
unreasonable.” Taylor, 366 F.3d at 1001. Which is precisely what the district court
held when granting the writ of habeas corpus. The district court highlighted five

considerations that effective counsel would have brought to bear against
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Mr. Edwards had his counsel informed him of the plea offer. Two of these
considerations are particularly persuasive.

First, the disparity between the offered deal and the post-trial sentencing
range was significant. By the time the six-year plea was offered to his counsel,
Mr. Edwards had been in custody for nearly two years. This meant that at the time
of the plea offer, he would have been facing less than four more years after any
good-time credit reduced his total period of incarceration. So, the choice before
Mr. Edwards was a couple more years versus risk a 60-years-to-life sentence.
Commonsense would drive any rational person to accept this generous plea offer
and avoid the risk of a tenfold increase in sentencing exposure.> But Mr. Edwards

never had the chance to make that choice because he never received the plea offer.

3 Compare Alvernaz v. Ratelle, 831 F. Supp. 790, 794 (S.D. Cal. 1993) (granting
habeas relief to petitioner (the namesake of In re Alvernaz) where the “minimum
difference in risk was almost tenfold” (emphasis added)), with Jones v. Wood, 114
F.3d 1002, 1012 (9th Cir. 1997) (holding that a petitioner facing an increase in
exposure from 120 months to only 320 months, less than a three-times increase,
combined with the state’s weak case was insufficient to show a reasonable
probability of taking the plea offer in light of petitioner’s “steadfast and unmoving
claims of innocence”); see also Cooper v. Lafler, 376 F. App’x 563, 572 (6th Cir.
2010), vacated on other grounds, 566 U.S. 156 (2012) (“the significant disparity
between the prison sentence under the plea offer and exposure after trial lends
credence to petitioner’s claims”); Smith v. United States, 348 F.3d 545, 552 (6th
Cir. 2003) (collecting cases pointing to “the disparity between the plea offer and
the potential sentence exposure as strong evidence of a reasonable probability that
a properly advised defendant would have accepted a guilty plea offer”).
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Second, the undisputed testimonies of Mr. Edwards, his mother, and his
counsel demonstrate that there is a reasonable probability that the outcome of the
criminal proceeding would have differed had he been informed of the plea and
been effectively counseled regarding the plea. At the hearing, Mr. Edwards
testified that he never sought a plea offer because he reasonably thought it was the
district attorney who would extend a plea deal. Additionally, his mother provided
objective testimony that to her, the risk of the potential sentence was so great that
she would have advised her son, Mr. Edwards, to take the six years, despite
believing his claims of innocence. Finally, the fact that his counsel, a veteran
attorney of 31 years, admitted under oath that she failed to inform Mr. Edwards of
the offer enhances the credibility of her testimony that she believed she could have
convinced him to take the plea offer. See Alvernaz, 831 F. Supp. at 794
(concluding that the ineffective attorney’s “statements are entitled to heightened
credibility because the very statements that are beneficial to [Alvernaz] are harmful
to [the attorney’s] own professional reputation.”).

% % %

In 2014, the State of California was willing to avoid a second trial in
exchange for imprisoning Jason Edwards for six years. But his ineffective counsel
robbed him of that choice. To deny Mr. Edwards the benefit of that bargain was,

and is, fundamentally unfair. For the reasons above, I respectfully dissent.
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF CALIFORNIA

JASON CLAUDE EDWARDS, No. 2:20-cv-00530-TLN-GGH
Petitioner,

V. ORDER

RON GODWIN, Acting Warden,

Respondent.

Petitioner Jason Claude Edwards (“Petitioner™), a state prisoner proceeding through
counsel, has filed this application for a writ of habeas corpus pursuant to 28 U.S.C. § 2254. The
matter was referred to a United States Magistrate Judge pursuant to 28 U.S.C. 8 636(b)(1)(B) and
Local Rule 302.

On February 18, 2021, the magistrate judge filed findings and recommendations herein
which were served on all parties and which contained notice to all parties that any objections to
the findings and recommendations were to be filed within twenty-one days. (ECF No. 30.) On
April 20, 2021, Respondent filed Objections to the Findings and Recommendations. (ECF No.
33.) On May 4, 2021, Petitioner filed a reply. (ECF No. 37.)

In accordance with the provisions of 28 U.S.C. 8 636(b)(1)(C) and Local Rule 304(f), this
Court has conducted a de novo review of this case. See McDonnell Douglas Corp. v. Commodore

Business Machines, 656 F.2d 1309, 1313 (9th Cir. 1981), cert. denied, 455 U.S. 920 (1982); see
1
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also Dawson v. Marshall, 561 F.3d 930, 932 (9th Cir. 2009). Having reviewed the file under the
applicable legal standards, the Court finds the Findings and Recommendations to be supported by
the record and by the magistrate judge’s analysis.

Accordingly, IT ISHEREBY ORDERED that:

1. The Findings and Recommendations filed February 18, 2021 (ECF No. 30), are
ADOPTED IN FULL; and

2. The Writ of Habeas Corpus is GRANTED, and Petitioner shall be reoffered the plea
offer or released.

IT IS SO ORDERED.
DATED: November 18, 2021

/-_ l
Troy L. Nunle;u |
United States District Judge

2
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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

JASON CLAUDE EDWARDS, No. 2:20-cv-00530 TLN GGH P
Petitioner,

V. FINDINGS AND RECOMMENDATIONS

RON GODWIN, Acting Warden,'

Respondent.

Introduction and Summary

Petitioner, a state prisoner proceeding through counsel, filed a petition for a writ of habeas
corpus pursuant to 28 U.S.C. § 2254. The matter was referred to the United States Magistrate
Judge pursuant to 28 U.S.C. § 626(b)(1) and Local Rule 302(c).

This is a tough case. Petitioner went to trial on child molestation charges—charges which

carried a potential of life imprisonment. The first trial ended in a hung jury (7-5 on a pair of

I A petitioner for habeas corpus relief must name the state officer having custody of him
or her as the respondent to the petition.” Stanley v. California Supreme Court, 21 F.3d 359, 360
(9th Cir. 1994) (citing Rule 2(a), 28 U.S.C. foll. § 2254). The court is required to consider sua
sponte whether the named respondent has the power to provide the relief sought in a habeas
corpus action. See Smith v. Idaho, 392 F.3d 350, 355 n.3 (9th Cir. 2004). Ron Godwin, current
acting warden of the Pleasant Valley State Prison, is substituted as respondent. See Stanley, 21
F.3d at 360.
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charges, and 10-2 on another pair of charges—both in favor of petitioner). In between trials, the
prosecutor offered a plea bargain which would have resulted in a sentence of six years in prison.
Petitioner’s trial attorney swatted the offer away claiming to the prosecutor that her client would
never accept the deal. The problem is that the plea offer was never communicated to petitioner.
He went to trial a second time, was found guilty, and was sentenced to 38 years to life in prison.
In his habeas petition, petitioner claims his counsel was ineffective. It is conceded that the

first prong of Strickland v. Washington, 466 U.S.668 (1984) (unreasonableness of counsel’s

actions) has been met. Prejudice is the question before this court. For the reasons that follow,
although the legal standard used by the state courts was not itself AEDPA unreasonable, the fact-
finding process was, in that it left out a critical element of analysis. Based on the following, the
petition should be granted.>
Factual Background

The underlying facts are not in dispute, and the following are taken from the California

Court of Appeal First Appellate District (“Court of Appeal”) opinion, People v. Edwards, No.

A143581, 2018 WL 4144096, at *1-4 (Cal. Ct. App. Aug. 30, 2018) (footnotes omitted):

The jury was unable to reach a unanimous verdict on the trial of
defendant Jason C. Edwards (Edwards) on two counts of oral
copulation and two counts of lewd conduct, all involving his
girlfriend’s two minor daughters. Shortly before the retrial, the
prosecution offered a plea deal in which Edwards would plead
guilty to one count of lewd conduct, serve a prison term of six
years, register as a sex offender (Pen. Code, § 290)1 and possibly
be subject to commitment as a sexually violent predator (Sexually
Violent Predators Act (Welf. & Instit. Code, § 6600, et seq.) ).
Defense counsel replied to the prosecutor that Edwards was
unlikely to agree and did not communicate the offer to Edwards. At
the retrial, the jury convicted Edwards on all counts, and the judge
sentenced Edwards to 38 years to life in state prison. The parties
agree that defense counsel provided constitutionally ineffective
representation when she failed to inform him of the prosecution’s
plea offer, but dispute whether there was a reasonable likelihood
Edwards would have accepted the plea. The trial judge decided
Edwards did not meet his burden of demonstrating prejudice and
denied the motion for a new trial. We affirm.

111
111

2 The undersigned appreciates the well-written briefs from both parties.
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BACKGROUND
A. Proceedings at Trial

An amended information charged Edwards with two counts of oral
copulation with a child 10 years of age or younger (§ 288.7, subd.
(b); Counts 1 and 2) and two counts of lewd conduct with a child
under the age of 14 (§ 288, subd. (a); Counts 3 and 4). Edwards
retained Amy Morton to represent him. At trial the two alleged
victims—the twin daughters of Edwards’s girlfriend—testified to
instances of oral copulation of defendant and lewd conduct which
occurred when they were five and again when they were eight and
nine years old. Edwards testified that he never engaged in any of
the conduct the twins described. Morton challenged the girls'
reliability, arguing that their aunt coached them in response to
Edwards’s infidelity to her sister. After deliberating for three days,
the jury informed the court it was deadlocked on all four counts.
Questioned by the trial judge, the jury foreperson indicated that the
jury was split seven to five on the oral copulation counts and ten to
two on the lewd act counts. After confirming that nothing further
would assist the jury in reaching a verdict, the court declared a
mistrial. Jurors later advised counsel that as to every count, the
majority of jurors voted to acquit.

The People elected to retry the case, but, 12 days before trial was to
begin, the assistant district attorney sent defense counsel an email
which contained a plea offer: “I am ready to proceed on Edwards.
Offer is one count of PC 288(a), midterm, six years. He already has
a couple of years['] worth of credit I think.” Two days later defense
counsel responded with an email: “Not happening. I'll convey to my
client as required but 99.99999% not happening.” There was no
further communication between counsel about the offer.

At the second trial the prosecution presented much of the same
evidence, including the testimony of the alleged victims, but, for the
first time called an expert on the subject of child sexual assault
accommodation syndrome. The defense added Dr. Howard
Friedman, a neuropsychologist, who evaluated Edwards and
testified that Edwards showed no sexual interest in children and that
there was no indication that Edwards was trying to be deceptive.
Edwards testified and denied all the alleged conduct. In response to
questions about his interview with Dr. Friedman, Edwards said: “I
was fully honest with him.” On another topic, he testified: “I would
never admit to something I didn't do.” In closing, Morton argued
that the victims' testimony was unreliable. The jury deliberated two
days and found Edwards guilty on all four counts.

B. Edwards’s Motion for New Trial

After the second trial, Morton declared a conflict. The court granted
her motion to be relieved and appointed the Office of the Alternate
Public Defender (New Counsel). New Counsel filed a motion for
new trial, alleging Morton had provided ineffective assistance by
failing to advise Edwards of the prosecution’s plea offer.
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The motion was supported by Morton’s declaration in which she
stated that she believed she communicated an offer to Edwards and
that “Mr. Edwards rejected the offer in large part, because he
denied having any criminal liability for the charges he faced. [1] ...
[] ... I remember telling him that the offer was to plead to one
count of 2 Pen. Code, § 288, with an 8 year sentence. [] ... [{] ... |
subsequently reviewed my file contents and was asked to locate an
e-mail sent to me by Ms. Nguyen reflecting her offer.... [{]] ... [{] I
was very surprised to see that she had offered the mid-term of 6
years state prison. []] ... I can think of no independent corroborating
evidence in existence to indicate that I ever conveyed the 6 year
offer to my client. [{]] ... [{] ... There is a possibility that I did not
convey the proper offer to Mr. Edwards, and that I have substituted
a memory in place of an actual event.”

The People opposed the new trial motion, arguing that Edwards
failed to demonstrate a reasonable likelihood that he would have
accepted the offer. They contended Edwards had maintained his
innocence throughout trial, “ ‘motivated by a persistent hope for
exoneration.” ” The People pointed to Morton’s emailed response to
the plea offer, in which she wrote that, though she would present
the offer to Edwards “as required,” there was a “99.99999” percent
chance he would not accept it. They argued that Edwards’s
consistent position, his failure to initiate plea negotiations and the
absence of a declaration from Edwards showed that he was not
amenable to pleading guilty.

The declaration of assistant district attorney Mary Nguyen, counsel
at both trials, included the jury votes of seven to five in favor of
acquittal on the oral copulation counts and ten to two for acquittal
on the lewd act counts. When she informed defense counsel of
those favorable votes after the mistrial, Morton appeared
“perplexed” that the People would retry Edwards given that
outcome. Nguyen stated that the defense never initiated plea
negotiations. The People attached the email correspondence
between Nguyen and Morton about the plea offer and excerpts from
Edwards’s testimony at both trials, in which he denied the
allegations.

Edwards filed a supplemental motion for new trial, acknowledging
the need to corroborate his claim that he would have accepted the
offer, and submitted a declaration which stated that he was never
informed of the plea offer until after the second trial concluded. He
stated that, after the first trial, he hoped that the People would offer
a plea since the prosecutor had learned the defense strategy, making
conviction more likely. “At this point I would have taken anything
without being a life sentence. [f] The possibility of being
committed to a state hospital after serving my sentence would not
have swayed my decision to accept the offer that was relayed to Ms.
Morton. As I have always maintained the fact that I am innocent, I
would have been confident that the doctors/staff of the facility I was
committed to would have been able to easily determine that I'm not
a danger to society and I would've been released soon thereafter.”
He did not ask Morton to initiate plea negotiations, because he was
“naive” and believed it was up to the People to initiate that process.
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The motion relied on the discrepancy between the offer’s six-year
sentence and the risk of a life sentence and argued that a rational
defendant, faced with that disparity, would have accepted the offer.

At the evidentiary hearing on the motion, Morton testified that—
contrary to her prior written declaration—she was “quite certain”
she did not communicate the plea offer to Edwards or instruct
anyone else to do so. Morton said that she had not spoken to
Edwards before informing the prosecutor that the plea offer was
“not happening.” She testified that she “would have broken his
arm” to get him to accept it and believed Edwards would have
accepted the offer, because he had been a reasonable client who
followed her advice.

Morton acknowledged that Edwards had maintained his innocence
throughout, including during the evaluation by Dr. Friedman, and
that she had no reason to doubt it. She also testified that Edwards
never sought to initiate a plea deal. Morton confirmed that she
communicated the favorable jury votes to Edwards. Based on those
results, she “strongly anticipated” the prosecution would not retry
Edwards and was “surprised” when it did. Explaining the tone of
her email rejecting the prosecution offer, Morton testified that she
believed the prosecution case had “gone south” and that the retrial
might not proceed. In response to questions about her prior
declaration—which stated that she believed she conveyed the
offe—Morton testified that she thought that was the truth. She also
testified that—consistent with her practice—she would have
advised Edwards at the outset of the representation about the
Sexually Violent Predator Act.

At the hearing Edwards’s mother testified that, after the first trial,
Edwards told her that he was “tired” and that he did not want to go
through a second trial. She testified that she never discussed a plea
offer with Morton or with Edwards. She also acknowledged that her
son had always maintained his innocence.

Edwards testified that Morton never discussed a plea offer, either
for an eight-year or six-year prison term. He again testified that he
was innocent and acknowledged that he had always maintained that
position. Edwards was aware of the favorable jury votes at his first
trial. He never asked Morton to pursue a plea deal on his behalf,
assuming the prosecution would make an offer and that the “topic
never came up.” But, when asked about an offer, he said “if it was
anything short of life, I would have taken it.” He said that he would
have accepted the six-year offer, though he knew that it would have
required lifetime sex offender registration and the possibility of
commitment under the Sexually Violent Predator Act. Citing the
difference between a six-year prison term and the exposure if
convicted at trial—60 years to life—which was too great to risk,
Edwards reiterated that other consequences of the plea deal would
not have deterred his acceptance of it, because he was most
“concerned with just getting [his] freedom.” In particular, he was
not concerned about being evaluated for commitment as a sexually
violent predator because he believed doctors would easily conclude
he was not a threat. Nor was he concerned about the lifetime
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requirement that he register as a sex offender. But, in conclusion, he
acknowledged that he had previously testified “ ‘I would never
admit to something I didn't do.” ”

The trial court took the matter under submission and issued a
written order denying Edwards’s motion. The court first found that
Morton’s failure to convey the plea offer to Edwards constituted
deficient performance. Next the court analyzed whether Edwards
had been prejudiced, applying the factors set forth in In re Alvernaz
(1992) 2 Cal.4th 924, 938 (Alvernaz ). The court explained that the
first two Alvernaz factors—whether counsel actually communicated
the offer to Edwards and what advice, if any, counsel gave him—
clearly favored Edwards. As for the third factor—the disparity
between the terms of the plea offer and the probable consequences
of proceeding to trial, “as viewed at the time of the offer”—the
court explained that it considered the disparity here to be, at best, a
“neutral objective factor” in light of Edward’s knowledge of the
favorable jury votes at his first trial.

However, the court found the fourth Alvernaz factor—whether
Edwards indicated he was amenable to negotiating a plea bargain—
decisive. The court found no objective evidence that Edwards had
been amenable to a plea deal or that he would have willingly
accepted the severe accompanying consequences. The court
disputed Edwards’s post-trial “unequivocal” statements that he
would have accepted the offer if made aware of it and that he would
have willingly accepted all of its consequences. The court recalled
that Edwards had “testified forcefully in the presence of this Court
that he was innocent of all the charges” and found his trial
testimony that he “would never admit” something he did not do to
be consistent with Edwards’s failure to seek a plea bargain. The
court found Edwards understood the charges against him and
denied any culpability during the evaluation by Dr. Friedman, as he
did at trial and with Morton and his mother. The court rejected
Morton’s claim that she would have “broken” Edwards’s arm to get
him to accept the offer: “When provided with the only offer ever
conveyed to resolve the trial in the history of the case, Ms.
MORTON opined she was ‘99.99999%’ certain that her client
would not accept a plea agreement.” The court concluded Edwards
had “failed to meet his burden of proof to establish objective
evidence that he would have accepted the proffered plea bargain
offer” and denied the motion.

The court sentenced Edwards on October 7, 2014, and Edwards
filed a notice of appeal the same day.

The Court of Appeal affirmed the findings of the Superior Court.
Legal Standards for Strickland Prejudice

The legal test for Strickland prejudice in an AEDPA setting is succinctly stated in Cullen
v. Pinholster, 563 U.S. 170, 189-190 (2011) (emphasis added):
111
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The Court also required that defendants prove prejudice. Id., at
691-692, 104 S.Ct. 2052. “The defendant must show that there is a
reasonable probability that, but for counsel's unprofessional errors,
the result of the proceeding would have been different.” /d., at 694,
104 S.Ct. 2052. “A reasonable probability is a probability sufficient
to undermine confidence in the outcome.” Ibid. That requires a
“substantial,” not just “conceivable,” likelihood of a different
result. Richter, supra, at 112, 131 S.Ct., at 791.

Our review of the California Supreme Court's decision is thus
“doubly deferential.” Knowles v. Mirzayance, 556 U.S. 111, 123,
129 S.Ct. 1411, 1413, 173 L.Ed.2d 251 (2009) (citing Yarborough
v. Gentry, 540 U.S. 1, 5-6, 124 S.Ct. 1, 157 L.Ed.2d 1 (2003) (per
curiam) ). We take a “highly deferential” look at counsel's
performance, Strickland, supra, at 689, 104 S.Ct. 2052, through the
“deferential lens of § 2254(d),” Mirzayance, supra, at 121, n. 2, 129
S.Ct., at 1419, n. 2.

Insofar as prejudice from ineffective assistance of counsel has been specifically described
in the plea bargain context where a plea was not communicated or allowed to lapse; the case to

review is not initially Lafler v. Cooper, 566 U.S.156 (2012), but more correctly its on-point twin,

Missouri v. Frye, 566 U.S. 134 (2012):

To show prejudice from ineffective assistance of counsel where a
plea offer has lapsed or been rejected because of counsel's deficient
performance, defendants must demonstrate a reasonable probability
they would have accepted the earlier plea offer had they been
afforded effective assistance of counsel. Defendants must also
demonstrate a reasonable probability the plea would have been
entered without the prosecution canceling it or the trial court
refusing to accept it, if they had the authority to exercise that
discretion under state law. To establish prejudice in this instance, it
is necessary to show a reasonable probability that the end result of
the criminal process would have been more favorable by reason of a
plea to a lesser charge or a sentence of less prison time. Cf. Glover
v. United States, 531 U.S. 198, 203, 121 S.Ct. 696, 148 L.Ed.2d
604 (2001) (“[A]lny amount of [additional] jail time has Sixth
Amendment significance”).

This application of Strickland to the instances of an
uncommunicated, lapsed plea does nothing to alter the standard laid
out in Hill. In cases where a defendant complains that ineffective
assistance led him to accept a plea offer as opposed to proceeding
to trial, the defendant will have to show “a reasonable probability
that, but for counsel's errors, he would not have pleaded guilty and
would have insisted on going to trial.” Hill, 474 U.S., at 59, 106
S.Ct. 366. Hill was correctly decided and applies in the context in
which it arose. Hill does not, however, provide the sole means for
demonstrating prejudice arising from the deficient performance of
counsel during plea negotiations. Unlike the defendant in Hill, Frye
argues that with effective assistance he would have accepted an
earlier plea offer (limiting his sentence to one year in prison) as
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opposed to entering an open plea (exposing him to a maximum
sentence of four years' imprisonment). In a case, such as this, where
a defendant pleads guilty to less favorable terms and claims that
ineffective assistance of counsel caused him to miss out on a more
favorable earlier plea offer, Strickland 's inquiry into whether “the
result of the proceeding would have been different,” 466 U.S., at
694, 104 S.Ct. 2052, requires looking not at whether the defendant
would have proceeded to trial absent ineffective assistance but
whether he would have accepted the offer to plead pursuant to the
terms earlier proposed.

In order to complete a showing of Strickland prejudice, defendants
who have shown a reasonable probability they would have accepted
the earlier plea offer must also show that, if the prosecution had the
discretion to cancel it or if the trial court had the discretion to refuse
to accept it, there is a reasonable probability neither the prosecution
nor the trial court would have prevented the offer from being
accepted or implemented. This further showing is of particular
importance because a defendant has no right to be offered a plea,
see Weatherford, 429 U.S., at 561, 97 S.Ct. 837, nor a federal right
that the judge accept it, Santobello v. New York, 404 U.S. 257, 262,
92 S.Ct. 495, 30 L.Ed.2d 427 (1971).

Missouri v. Frye, 566 U.S. 134, 147-149 (2012) (emphasis added).

Does AEDPA Apply Here?

Petitioner contends that the California Supreme Court decision In re Alvernaz, 2 Cal. 4th
924 (1992), sets a standard different from that set by the U.S. Supreme Court, and is hence
unreasonable. The undersigned disagrees. Comparing the description of Alvernaz prejudice

requirement to that of Missouri v. Frye, one can find little difference:

People v. Edwards, 2018 WL 4144096, at *4: Missouri v. Frye, 566 U.S. at 148-149:

“To establish prejudice, a defendant must [Prejudice] requires looking not at whether
prove there is a reasonable probability that, the defendant would have proceeded to trial
but for counsel’s deficient performance, the absent ineffective assistance but whether he
defendant would have accepted the proffered would have accepted the offer to plead
plea bargain and that in turn it would have pursuant to the terms earlier proposed. [It
been approved by the trial court.” (4/vernaz, also requires consideration of trial court
supra, 2 Cal.4th at p. 937[.]) approval.]

Understanding that “reasonable probability” in the ineffective assistance context means
something less than an actual. Rather, “[t]he likelihood of a different result must be substantial,

not just conceivable.” Harrington v. Richter, 562 U.S. 86, 112 (2011). In other words, a

"
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substantial undermining of confidence in the outcome. The undersigned sees little, if any,
daylight between the two definitions.

It is true, as pointed out by petitioner that within the broader framework above, the state
courts analyzed several factors which more or less were built into the broader definition. The
undersigned has reviewed the federal cases where the U.S. Supreme Court has criticized federal
courts for substituting a factor driven test when the U.S. Supreme Court has not announced such
an analytical framework. Federal courts, in reviewing the adherence of state courts to established
U.S. Supreme Court authority have been told not to “refine or sharpen a general principle of
Supreme Court jurisprudence into a specific legal rule that this Court has not announced.”

Marshall v. Rodgers, 569 U.S. 58, 64 (2013). See also Parker v. Matthews, 567 U.S. 37, 49

(2012) (“The highly generalized standard for evaluating claims of prosecutorial misconduct set
forth in Darden [477 U.S. 168 (1986)] bears scant resemblance to the elaborate, multistep test
employed by the Sixth Circuit here.” But this is the U.S. Supreme Court relating to the federal
courts not to substitute their own tests when reviewing whether state law decisions, with the
highly deferential review afforded them. The undersigned is unaware of U.S. Supreme Court
authority invalidating a state court’s interpretation of U.S. Supreme Court authority simply
because the state courts employ a multi-factored test within a broader definition when applying
the constitutional precedents. State court interpretations must be AEDPA “unreasonable.” That is,
reasonable jurists could not square the state court’s rendition of constitutional law with applicable

U.S. Supreme Court decision:

Said otherwise, “a state prisoner must show that the state court's
ruling on the claim being presented in federal court was so lacking
in justification that there was an error well understood and
comprehended in existing law beyond any possibility for
fairminded disagreement.” Woodall, 134 S.Ct. at 1702 (quoting
Richter, 562 U.S. at 103, 131 S.Ct. 770). “AEDPA's requirements
reflect a ‘presumption that state courts know and follow the law,” ”
Donald, 135 S.Ct. at 1376 (quoting Visciotti, 537 U.S. at 24, 123
S.Ct. 357), and its “highly deferential standard for evaluating state-
court rulings ... demands that state-court decisions be given the
benefit of the doubt,” Cullen v. Pinholster, 563 U.S. 170, 181, 131
S.Ct. 1388, 179 L.Ed.2d 557 (2011) (quoting Visciotti, 537 U.S. at
24,123 S.Ct. 357).”

111
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Robertson v. Pichon, 849 F.3d 1173, 1182-83 (9th Cir. 2017).}

Having found that California law is not out of bounds with respect to adherence to
Supreme Court substantive authority, the question is whether the state courts unreasonably
applied it when making the factual determinations.

The factual underpinnings of application of established U.S. Supreme Court authority
must also not be AEDPA unreasonable. 28 U.S.C. 2254 §§ (d)(2); (e)(1). The harmonization of
these two subsections has caused some difficulty, but generally, both the process used to
determine the facts, and the determination of the facts themselves based on the entire record may
not be AEDPA unreasonable. In cases where the post-trial proceedings have permitted expansion
of the trial court record, that evidence must show that the pertinent court was clearly and
convincingly in error when determining the facts. Kipp v. Davis, 971 F.3d 939, 953-955 (9th Cir.
2020); Hurles v. Ryan, 752 F.3d 768, 790 (9th Cir. 2014); Murray v. Schriro, 745 F.3d 984, 1000-

1001 (9th Cir. 2014).*

The factual findings are AEDPA unreasonable in that a factual component mandated by
the U.S. Supreme Court was left unanalyzed. The critical analytical absence here is the potential
effect upon petitioner’s decision that reasonable counsel advice would have made. Although the
fact that petitioner received no plea advice from counsel was noted by the trial court and the

Court of Appeal as a factor favoring petitioner’s position on prejudice, People v. Edwards, 2018

WL 4144096,at * 5, that was the end of the “advice” analysis. The entirety of the Superior Court
and Court of Appeal discussion simply thereafter assumed that petitioner would have been

making this decision entirely on his own, as if the plea offer would have been put before him

3 The Ninth Circuit in Nunes v. Mueller, 350 F.3d 1045, 1054 n.3 (9th Cir. 2003)
commented in dicta that a state court’s factor laden test was in “tension” with the general rule set
forth by the U.S. Supreme Court in Strickland. See also Perez v. Rosario, 459 F.3d 943, 947 n.2
(9th Cir. 2006). However, that dicta cannot form a rule that state court analyses of constitutional
principles must follow the same format that federal courts are tasked with in reviewing U.S.
Supreme Court authority. It is apples and oranges— review of state court formulations are highly
deferential in AEDPA; review by the U.S. Supreme Court of lower federal court legal
formulations in the AEDPA context are not.

4 Neither party has requested a further evidentiary hearing, so the undersigned takes the
facts of record as the record of this case.
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without comment. Lafler has pertinence to the discussion here, and that pertinence stems from the

fact counsel’s advice in the plea bargain process is very important.

The Sixth Amendment requires effective assistance of counsel at
critical stages of a criminal proceeding. Its protections are not
designed simply to protect the trial, even though “counsel’s absence
[in these stages] may derogate from the accused’s right to a fair
trial.” [citation omitted]. The constitutional guarantee applies to
pretrial critical stages that are part of the whole course of a criminal
proceeding, a proceeding in which defendants cannot be presumed
to make critical decisions without counsel’s advice.

Lafler v. Cooper, 566 U.S. at 165 (emphasis added).’

Frye’s holding was again summarized in Lafler, 566 U.S. at 163 (emphasis added): “In the

context of pleas a defendant must show the outcome of the plea process would have been
different with competent advice.” And, the question here is not what Ms. Morton might have
actually advised, if she had ever conveyed the plea offer, but what reasonable counsel would have
advised.

Firstly, as seen from People v. Edwards, as quoted above, the state courts seemed to

indicate that petitioner had received a “favorable” outcome at the first trial. To one who had been
incarcerated for a substantial time, the incompleteness of the first trial outcome and the specter of
a second trial were nothing to look forward to from petitioner’s viewpoint. ECF No. 18-6 at 214.
More importantly for the first trial, on two counts, petitioner had five jurors (and just before the
final verdict six), who believed he was guilty beyond a reasonable doubt. Seven jurors ultimately
voted to acquit—but acquittal, of course, did not mean innocence. It simply meant that some
jurors could not come to a conviction conclusion beyond a reasonable doubt. This was no ringing
endorsement of petitioner’s innocence protestations, and such should have been a factor in favor
of petitioner’s carefully considering the plea offer. While the other two counts were more in
petitioner’s favor (10-2), only two thought him guilty beyond a reasonable doubt, the entirety of
the verdict was a very mixed bag. Reasonable counsel, in giving advice about the plea offer,

would have made this crystal clear to petitioner.

> See also petitioner’s cited cases of Turner v. Calderon, 281 F.3d 851, 881 (9th Cir.
2002); United States v. Blaylock, 20 F.3d 1458, 1467 (9th Cir. 1994).
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Secondly, reasonable counsel would have advised petitioner about the notorious potential
for different juries to have different views from each other. Counsel would have advised that all
jurors come to the trial process with a different mix of pertinent life experiences. While on
infrequent occasion, those life experiences may be the subject of challenges for cause, most are
far more likely to lie somewhere beneath the surface. For example, some jurors might be more
receptive to children making up stories because they have seen their own children do so;
conversely, some jurors may have seen one too many episodes of Law and Order-SVU, and come
to the trial with a jaundiced eye (all the while saying that they can be fair and impartial). Counsel
cannot predict who will walk into the courtroom for jury voir dire. And, even if counsel could
figure out the juror’s hidden “baggage,” the roulette wheel of peremptory challenges might leave
defense counsel with far too many potential, necessary challenges of jurors with an actuality of
few or no challenges left. Petitioner deserved this advice.

Thirdly, no two trials proceed upon exactly the same path in terms of evidence or
evidence receptivity. Children who were poor witnesses in the first trial might become more
schooled in the second. A “tired” petitioner, after months of incarceration, may testify much more
poorly than he did in the first trial, or lack confidence. See ECF No. 18-6 at 214. New witnesses,
as occurred in this case, may be called. Trial judges are not robotic—different trial judges (and a
different trial judge was assigned in this case) may have significantly different effects on the
outcome of trial. Counsel would have to advise a defendant about these prospects.

Fourthly, the disparity of a potential life-in-prison sentence (an actuality here) with a six-
year sentence (probably less for time served) is so great that reasonable counsel would surely
have emphasized that point, i.e., “broken his arm.”

Fifthly, in all probability, the acceptance of a plea offer would not have meant that
petitioner would necessarily have admitted to all of the substance of the charges of record. In
order to fashion a six year sentence, the charges with life imprisonment potential would most
probably have been refashioned to a point where admission to the facts of a guilty plea might not
have been so difficult for a defendant who believed either actually, or creatively in his own mind,

that the charged, dastardly events never happened.
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Surely, some of the adverse effects of accepting the plea offer would have to be
considered as well—for example, the probability of lengthy period of time, if not life, registration
as a sex offender. Perhaps, petitioner would have been civilly committed as an SVP (not likely).
Petitioner would not have the benefit of an “exoneration.” Counsel would have to talk about
these as well.

The trial court, after the evidentiary hearing, placed much weight on the fact that Ms.
Morton, either through foolish bravado, or otherwise, stated at the time the offer was conveyed to
her by the prosecutor that she was 99.99999% sure that her client would take no plea offer, the
fact remains that whether or not, as she later testified, she would have figuratively “broken
petitioner’s arm” to take the deal, reasonable counsel would have made the above points in stark
detail regardless of any preconceived notion about petitioner’s amenability to plea bargain.

But petitioner never had that chance—he never got that very necessary advice. It is
AEDPA unreasonable in the situation where a plea offer was never conveyed to have ignored the
potential effect of a reasonable counsel’s advice, and postulate instead, that petitioner was so
fixated on his innocence, simply because he did not “plead guilty” in front of the juries when he
testified, or that he confirmed to a psychologist before the second trial that he believed he was
innocent, that confidential advice from a lawyer who “had been there”” would not shake him out
of his preconceived beliefs. As defense counsel testified, she had many clients who believed in
their innocence, or had stated such, who nevertheless ultimately took a plea deal. ECF No. 18-6 at
193-194. The undersigned could almost take judicial notice of this.

Reasonable counsel would also have urged petitioner to talk with trusted persons in his
life, such as his mother, about the above points reasonable counsel would have made. See ECF
No. 18-6 at 193. But petitioner never had that chance.

It is also important to point out that nothing in the record points to the well-known, totally
“obstreperous defendant,” who listens to no one but himself. If the record had indicated such, a
111
111
111
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different result would obtain here. But defense counsel testified to the contrary, and that is the
evidence of record; there is no opposing evidence.®

The Superior Court and the Court of Appeal heavily relied on the fact that petitioner,
himself, never initiated plea bargaining (through his counsel, of course). But the record is vague
as to any possibility of plea-bargaining discussions, if any, even if very preliminary, between
counsel and petitioner, and the drawing of an adverse inference from vagueness, is unreasonable.
The only clear festimony on the issue is petitioner’s not unreasonable belief that the prosecution
would have to start the plea-bargaining process. ECF No. 18-6 at 212, 219. 7 But, in any event, if
counsel never even brought up the potential for a plea-bargaining process with her client,
regardless of which side would initiate the first foray, such would be unreasonable as well.

The undersigned understands the decision here does not depend simply on whether the
undersigned believes the state courts got it right or wrong. The decision here hinges upon the
unreasonableness of not assessing the plea acceptance potential of an experienced counsel’s
advice to a cooperative client when that advice would surely have been given. Because the
absence of analysis on the effect of reasonable advice takes the determination out of AEDPA, i.e.,
the decision is de novo, the undersigned, after much reflection, arrives at a different prejudice

conclusion than did the state courts. There is a substantial potential of a different outcome if such

Q. The time you represented Mr. Edwards[,] was he a reasonable
client?

A. Always.

Q. Followed your directions?
A. Absolutely.

Q. Followed your advice?

A. Yes.

ECF No. 18-6 at 177.
" Defense counsel hinted at very general, preliminary discussions with the prosecutor,
ECF No. 18-6 at 176, but the testimony is too vague to be considered.
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advice assessment had been made; at the very least, confidence in the prejudice outcome from the
undisputedly unreasonable actions of defense counsel has been substantially undermined. As
testified to by defense counsel: “And I had no doubt if I talked to Mr. Edwards, I am really
positive I could have forced him to take it willingly if you will. 1t’s [going to trial] a very stupid
risk.” ECF No. 18-6 at 176-177. Reasonable jurists would agree.

There is no doubt that a defendant can act stupidly. However, in assessing the entire
record here, the undersigned finds it unreasonable to have placed petitioner in that category, after
assessing the effect that reasonable counsel advice would have had on his decision. Surely, a
good bit of tea leaf reading must be performed here, but that is the effect of failing to convey a
plea offer accompanied by reasonable advice.

Finally, the court must assess whether the trial judge in this case would have ultimately
accepted the plea bargain. No party takes issue with the fact that a great many criminal cases,

indeed the vast majority, resolve by plea agreement. See People v. Segura, 44 Cal. 4th 921, 929

(2008). One could almost argue that there is a rebuttable presumption that a plea agreement

reached by the parties to the criminal process will be approved.

A plea bargain is a negotiated agreement between the prosecution
and the defendant by which a defendant pleads guilty to one or
more charges in return for dismissal of one or more other charges.
(People v. Segura (2008) 44 Cal.4th 921, 930, 80 Cal.Rptr.3d 715,
188 P.3d 649 (Segura ).) The agreement must then be submitted to
the trial court for approval. The court must tell the defendant that
the court's acceptance of the proposed plea is not binding, that the
court “may, at the time set for the hearing on the application for
probation or pronouncement of judgment, withdraw its approval,”
and that if the court does withdraw its approval the defendant may
withdraw the plea. (§ 1192.5.) Thus, “ ‘[jludicial approval is an
essential condition precedent to the effectiveness of the “bargain”
worked out by the defense and prosecution.” ” (Segura, supra, at p.
930, 80 Cal.Rptr.3d 715, 188 P.3d 649.)

People v. Martin, 51 Cal. 4th 75, 79 (2010).

A court may reject a plea agreement which it deems is not “fair.” People v. Segura, supra,

44 Cal. 4th at 931. This includes agreements which are not in the best interest of society. People

v. Superior Court (Gifford), 53 Cal. App. 4th 1333, 1338 (1997).

11/
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Petitioner makes the case that—the split verdict and its consequent uncertainty in what
would happen in the second trial, the hardship involved in calling the troubled children to again
testify, and generally, the need to preserve judicial resources—would have indicated that the trial
court would have accepted the agreement. Respondent did not address this argument in the Reply
to the Traverse, and the undersigned considers it conceded.

Remedy

Within thirty days of adoption of these Findings and Recommendations, if the Findings
and Recommendations are adopted, the plea offer referenced herein should be reoffered to
petitioner.® If petitioner accepts the plea, and pleads guilty to appropriate charges, the judgments
entered should be modified to reflect the terms of the plea agreement, and any concomitant
sentencing provisions, e.g., credit for served time, parole, registration as a sex offender etc.—
within sixty days after the plea agreement is reoffered. If such a reoffer and resentencing does
not take place, petitioner should be released from custody.’

Conclusion

IT IS HEREBY RECOMMENDED that the writ of habeas corpus should be GRANTED,
and petitioner should be reoffered the plea offer or released.

These findings and recommendations are submitted to the United States District Judge
assigned to the case, pursuant to the provisions of 28 U.S.C. § 636(b)(1). Within twenty-one days
after being served with these findings and recommendations, any party may file written
objections with the court and serve a copy on all parties. Such a document should be captioned
“Objections to Magistrate Judge's Findings and Recommendations.” Any reply to the objections
111
111
111

8 Frye also mentioned the possibility of the prosecutor withdrawing the offer before it was
accepted. However, there are no facts of record here suggesting that the prosecutor did not have
the authority to advance the plea offer, nor does the record reflect any second thoughts on the part
of the prosecutor.

? Because acceptance of the plea agreement by the trial court has been found to be a
conceded fact herein, there is no point in requiring further trial court approval.
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shall be served and filed within fourteen days after service of the objections. The parties are
advised that failure to file objections within the specified time may waive the right to appeal the

District Court's order. Martinez v. Ylst, 951 F.2d 1153 (9th Cir. 1991).

DATED: February 18, 2021

/s/ Gregory G. Hollows
UNITED STATES MAGISTRATE JUDGE
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Opinion

Ross, J.”

*1 The jury was unable to reach a
unanimous verdict on the trial of
defendant Jason C. Edwards
(Edwards) on two counts of oral
copulation and two counts of lewd
conduct, all involving his girlfriend’s
two minor daughters. Shortly before
the retrial, the prosecution offered a
plea deal in which Edwards would
plead guilty to one count of lewd
conduct, serve a prison term of six
years, register as a sex offender (Pen.
Code, § 290)! and possibly be subject
to commitment as a sexually violent
predator (Sexually Violent Predators
Act (Welf. & Instit. Code, § 6600, et
seq.) ). Defense counsel replied to the
prosecutor that Edwards was unlikely
to agree and did not communicate the
offer to Edwards. At the retrial, the
jury convicted Edwards on all counts,
and the judge sentenced Edwards to
38 years to life in state prison. The
parties agree that defense counsel
provided constitutionally ineffective
representation when she failed to
inform him of the prosecution’s plea
offer, but dispute whether there was a
reasonable likelihood Edwards would
have accepted the plea. The trial judge
decided Edwards did not meet his
burden of demonstrating prejudice
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and denied the motion for a new trial.
We affirm.

BACKGROUND

A. Proceedings at Trial2
An amended information charged
Edwards with two counts of oral
copulation with a child 10 years of age
or younger (§ 288.7, subd. (b); Counts
1 and 2) and two counts of lewd
conduct with a child under the age of
14 (§ 288, subd. (a); Counts 3 and 4).
Edwards retained Amy Morton to
represent him. At trial the two alleged
victims—the twin daughters of
Edwards’s  girlfriend—testified to
instances of oral copulation of
defendant and lewd conduct which
occurred when they were five and
again when they were eight and nine
years old. Edwards testified that he
never engaged in any of the conduct
the twins described. Morton
challenged the girls’ reliability,
arguing that their aunt coached them
in response to Edwards’s infidelity to
her sister. After deliberating for three
days, the jury informed the court it
was deadlocked on all four counts.
Questioned by the trial judge, the jury
foreperson indicated that the jury was
split seven to five on the oral
copulation counts and ten to two on
the lewd act counts. After confirming

that nothing further would assist the
jury in reaching a verdict, the court
declared a mistrial. Jurors later
advised counsel that as to every count,
the majority of jurors voted to acquit.

The People elected to retry the
case, but, 12 days before trial was
to begin, the assistant district
attorney sent defense counsel an
email which contained a plea
offer: “I am ready to proceed on
Edwards. Offer is one count of PC
288(a), midterm, six years. He
already has a couple of years[’]
worth of credit I think.” Two days
later defense counsel responded
with an email: “Not happening. I’'ll
convey to my client as required
but 99.99999% not happening.”
There was no further
communication between counsel
about the offer.

*2 At the second trial® the prosecution
presented much of the same evidence,
including the testimony of the alleged
victims, but, for the first time called
an expert on the subject of child sexual
assault accommodation syndrome. The
defense added Dr. Howard Friedman,
a neuropsychologist, who evaluated
Edwards and testified that Edwards
showed no sexual interest in children
and that there was no indication that
Edwards was trying to be deceptive.
Edwards testified and denied all the
alleged conduct. In response to
questions about his interview with Dr.
Friedman, Edwards said: “I was fully
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honest with him.” On another topic, he
testified: “I would never admit to
something I didn’t do.” In closing,
Morton argued that the victims’
testimony was unreliable. The jury
deliberated two days and found
Edwards guilty on all four counts.

B. Edwards’s Motion for New
Trial

After the second trial, Morton declared
a conflict. The court granted her
motion to be relieved and appointed
the Office of the Alternate Public
Defender (New Counsel). New Counsel
filed a motion for new trial, alleging
Morton had provided ineffective
assistance by failing to advise
Edwards of the prosecution’s plea
offer.

The motion was supported by Morton’s
declaration in which she stated that
she believed she communicated an
offer to Edwards and that “Mr.
Edwards rejected the offer in large
part, because he denied having any
criminal liability for the charges he
faced. [1] ... [1] ... I remember telling
him that the offer was to plead to one
count of 2 Pen. Code, § 288, with an 8
year sentence. [Y] ... [9] .. 1
subsequently reviewed my @ file
contents and was asked to locate an
e-mail sent to me by Ms. Nguyen
reflecting her offer.... [Y] ... []] I was
very surprised to see that she had

offered the mid-term of 6 years state
prison. [9] I can think of no
independent corroborating evidence in
existence to indicate that I ever
conveyed the 6 year offer to my client.
[9] ... [1]] ... There is a possibility that I
did not convey the proper offer to Mr.
Edwards, and that I have substituted
a memory in place of an actual event.”

The People opposed the new trial
motion, arguing that Edwards failed
to demonstrate a reasonable likelihood
that he would have accepted the offer.
They contended Edwards had
maintained his innocence throughout
trial, “ ‘motivated by a persistent hope
for exoneration.” ” The People pointed
to Morton’s emailed response to the
plea offer, in which she wrote that,
though she would present the offer to
Edwards “as required,” there was a
“99.99999” percent chance he would
not accept it. They argued that
Edwards’s consistent position, his
failure to initiate plea negotiations
and the absence of a declaration from
Edwards showed that he was not
amenable to pleading guilty.

The declaration of assistant district
attorney Mary Nguyen, counsel at
both trials, included the jury votes of
seven to five in favor of acquittal on
the oral copulation counts and ten to
two for acquittal on the lewd act
counts. When she informed defense
counsel of those favorable votes after
the mistrial, Morton appeared
“perplexed” that the People would
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retry Edwards given that outcome.
Nguyen stated that the defense never
initiated plea negotiations. The People
attached the email correspondence
between Nguyen and Morton about
the plea offer and excerpts from
Edwards’s testimony at both trials, in
which he denied the allegations.

Edwards filed a supplemental motion
for new trial, acknowledging the need
to corroborate his claim that he would
have accepted the offer, and submitted
a declaration which stated that he was
never informed of the plea offer until
after the second trial concluded. He
stated that, after the first trial, he
hoped that the People would offer a
plea since the prosecutor had learned
the  defense  strategy, making
conviction more likely. “At this point I
would have taken anything without
being a life sentence. [f] The
possibility of being committed to a
state hospital after serving my
sentence would not have swayed my
decision to accept the offer that was
relayed to Ms. Morton. As I have
always maintained the fact that I am
mnocent, I would have been confident
that the doctors/staff of the facility I
was committed to would have been
able to easily determine that I'm not a
danger to society and I would’ve been
released soon thereafter.” He did not
ask  Morton to 1initiate plea
negotiations, because he was “naive”
and believed it was up to the People to
initiate that process. The motion
relied on the discrepancy between the

offer’s six-year sentence and the risk
of a life sentence and argued that a
rational defendant, faced with that
disparity, would have accepted the
offer.

*3 At the evidentiary hearing on the
motion, Morton testified
that—contrary to her prior written
declaration—she was “quite certain”
she did not communicate the plea offer
to Edwards or instruct anyone else to
do so. Morton said that she had not
spoken to Edwards before informing
the prosecutor that the plea offer was
“not happening.” She testified that she
“would have broken his arm” to get
him to accept it and believed Edwards
would have accepted the offer, because
he had been a reasonable client who
followed her advice.

Morton acknowledged that Edwards
had maintained his innocence
throughout, including during the
evaluation by Dr. Friedman, and that
she had no reason to doubt it. She also
testified that Edwards never sought to
initiate a plea deal. Morton confirmed
that she communicated the favorable
jury votes to Edwards. Based on those
results, she “strongly anticipated” the
prosecution would not retry Edwards
and was “surprised” when 1t did.
Explaining the tone of her email
rejecting the prosecution offer, Morton
testified that she Dbelieved the
prosecution case had “gone south” and
that the retrial might not proceed. In
response to questions about her prior
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declaration—which stated that she
believed she conveyed the
offer—Morton testified that she
thought that was the truth. She also
testified that—consistent with her
practice—she would have advised
Edwards at the outset of the
representation about the Sexually
Violent Predator Act.

At the hearing Edwards’s mother
testified that, after the first trial,
Edwards told her that he was “tired”
and that he did not want to go through
a second trial. She testified that she
never discussed a plea offer with
Morton or with Edwards. She also
acknowledged that her son had always
maintained his innocence.

Edwards testified that Morton never
discussed a plea offer, either for an
eight-year or six-year prison term. He
again testified that he was innocent
and acknowledged that he had always
maintained that position. Edwards
was aware of the favorable jury votes
at his first trial. He never asked
Morton to pursue a plea deal on his
behalf, assuming the prosecution
would make an offer and that the
“topic never came up.” But, when
asked about an offer, he said “if it was
anything short of life, I would have
taken it.” He said that he would have
accepted the six-year offer, though he
knew that it would have required
lifetime sex offender registration and
the possibility of commitment under
the Sexually Violent Predator Act.

Citing the difference between a
six-year prison term and the exposure
if convicted at trial—60 years to
life—which was too great to risk,
Edwards reiterated that other
consequences of the plea deal would
not have deterred his acceptance of it,
because he was most “concerned with
just getting [his] freedom.” In
particular, he was not concerned about
being evaluated for commitment as a
sexually violent predator because he
believed doctors would easily conclude
he was not a threat. Nor was he
concerned about the lifetime
requirement that he register as a sex
offender. But, 1n conclusion, he
acknowledged that he had previously
testified “ ‘I would never admit to
something I didn’t do.””

The trial court took the matter under
submission and issued a written order
denying Edwards’s motion. The court
first found that Morton’s failure to
convey the plea offer to Edwards
constituted deficient performance.
Next the court analyzed whether
Edwards had been  prejudiced,
applying the factors set forth in /n re
Alvernaz (1992) 2 Cal.4th 924, 938
(Alvernaz ). The court explained that
the first two Alvernaz
factors—whether counsel actually
communicated the offer to Edwards
and what advice, if any, counsel gave
him—-clearly favored Edwards. As for
the third factor—the  disparity
between the terms of the plea offer
and the probable consequences of
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proceeding to trial, “as viewed at the
time of the offer”—the court explained
that it considered the disparity here to
be, at best, a “neutral objective factor”
in light of Edward’s knowledge of the
favorable jury votes at his first trial.

*4 However, the court found the
fourth  Alvernaz  factor—whether
Edwards indicated he was amenable
to negotiating a plea
bargain—decisive. The court found no
objective evidence that Edwards had
been amenable to a plea deal or that
he would have willingly accepted the
severe accompanying consequences.
The court disputed Edwards’s
post-trial “unequivocal” statements
that he would have accepted the offer
if made aware of it and that he would
have willingly accepted all of its
consequences. The court recalled that
Edwards had “testified forcefully in
the presence of this Court that he was
innocent of all the charges” and found
his trial testimony that he “would
never admit” something he did not do
to be consistent with Edwards’s failure
to seek a plea bargain. The court
found Edwards understood the
charges against him and denied any
culpability during the evaluation by
Dr. Friedman, as he did at trial and
with Morton and his mother. The
court rejected Morton’s claim that she
would have “broken” Edwards’s arm to
get him to accept the offer: “When
provided with the only offer ever
conveyed to resolve the trial in the
history of the case, Ms. MORTON

opined she was ‘99.99999%’ certain
that her client would not accept a plea
agreement.” The court concluded
Edwards had “failed to meet his
burden of proof to establish objective
evidence that he would have accepted
the proffered plea bargain offer” and
denied the motion.

The court sentenced Edwards on
October 7, 2014, and Edwards filed a
notice of appeal the same day.

DISCUSSION

On appeal, the parties do not dispute
the trial court’s finding that Edwards’s
trial attorney performed deficiently by
failing to convey the plea offer to
Edwards. Edwards contends only that
the trial court erred by concluding he
did not demonstrate resulting
prejudice, 1.e., a reasonable likelihood
that he would have accepted the plea
offer if informed of it. We disagree.

I. Legal Principles

A. Standard of Review
“Whether trial counsel performed
competently, that 1is, ‘reasonabl[y]
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under prevailing professional norms’
[citation], presents a mixed question of
fact and law. Such questions are
‘generally subject to independent
review as predominantly questions of
law—especially so when constitutional
rights are implicated—and ‘include
the ultimate i1ssue, whether assistance
was 1neffective, and its components,
whether counsel’s performance was
inadequate and  whether such
inadequacy prejudiced the defense.” ”
(In re Resendiz (2001) 25 Cal.4th 230,
248-249 (Resendiz ), overruled on
another ground in Padilla v. Kentucky
(2010) 559 U.S. 356, 370-371.)

“While our review of the record is
independent and ‘we may reach a
different conclusion on an independent
examination of the evidence ... even
where the evidence 1is conflicting’
[citation], any factual determinations
made below ‘are entitled to great
weight when supported by the
record, particularly with respect to
questions of or depending upon the
credibility of witnesses the [superior
court] heard and observed.’
[Citations.] On the other hand, if ‘our
difference of opinion with the lower
court ... is not based on the credibility
of live testimony, such deference 1is
inappropriate.” 7 (Resendiz, supra, 25
Cal.4th at p. 249.)

B. Ineffective Assistance Claims

A defendant claiming ineffective
assistance of counsel has the burden
to demonstrate, by a preponderance of
the evidence, that he 1s entitled to
relief on grounds of ineffective
assistance. (People v. Ledesma (1987)
43 Cal.3d 171, 218.) The two-part
Strickland v. Washington* test applies
to claims of ineffective assistance of
counsel during the plea negotiation
process. (Lafler v. Cooper (2012) 566
U.S. 156, 162-163 (Lafler ); Hill v.
Lockhart (1985) 474 U.S. 52, 58-59
(Hill ); Alvernaz, supra, 2 Cal.4th at
pp. 933-934.) To establish such a
claim, a defendant must show (1) that
defense counsel’s performance fell
below an objective standard of
reasonableness under the prevailing
norms of practice, and (2) a reasonable
probability that, but for the ineffective
performance, the result would have
been more favorable to the defendant.
(Hill, supra, 474 U.S. at pp. 58-59;
Alvernaz, supra, 2 Cal.4th at pp.
936-937.)

“To establish prejudice, a defendant
must prove there is a reasonable
probability that, but for counsel’s
deficient performance, the defendant
would have accepted the proffered plea
bargain and that in turn it would have
been approved by the trial court.”
(Alvernaz, supra, 2 Cal.4th at p. 937;
Lafler, supra, 566 U.S. at p. 164.)
However, “in reviewing such a claim, a
court should scrutinize closely
whether a defendant has established a
reasonable probability that, with
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effective representation, he or she
would have accepted the proffered plea
bargain.” (Alvernaz, supra, 2 Cal.4th
at p. 938.) “In this context, a
defendant’s self-serving
statement—after trial, conviction, and
sentence—that with competent advice
he or she would have accepted a
proffered plea bargain, is insufficient
i and of itself to sustain the
defendant’s burden of proof as to
prejudice, and must be corroborated

independently by objective evidence.”
(Ib1d.)?

II. Analysis

*5 We begin our analysis recognizing
that, “any factual determinations
made below ‘are entitled to great
weight when supported by the
record, particularly with respect to
questions of or depending upon the
credibility of witnesses the [superior
court] heard and observed. 7
(Resendiz, supra, 25 Cal.4th at p. 249.)

The court evaluated  Morton’s
representation between the two trials.
It is undisputed that the People
conveyed a settlement offer to Morton.
The trial judge found that Morton
either “factually communicated an
incorrect offer” or “failed completely to
communicate any offer” and
that—under either scenario—“Morton

has unequivocally fallen below an
objective standard of care for a
competent criminal defense
practitioner, let alone a certified
criminal law specialist.” His finding
and conclusion, with which we agree,
satisfies the first Alvernaz prong.

To decide the second prong—whether
the result would have been more
favorable to the defendant—Alvernaz
1dentifies four factors, each of which
the court considered and applied in
reaching its decision: “whether counsel
actually and accurately communicated
the offer to the defendant; the advice,
if any, given by counsel; the disparity
between the terms of the proposed
plea bargain and the probable
consequences of proceeding to trial, as
viewed at the time of the offer; and
whether the defendant indicated he or
she was amenable to negotiating a
plea bargain.” (Alvernaz supra, 2
Cal.4th at p. 938.)

The court also found that, in his
attempt to establish  prejudice,
Edwards satisfied the first and second
Alvernaz factors: Morton either failed
to communicate the offer or did so
ineffectively, and she did not advise
him of its consequences as compared
to the alternative of a second jury
trial. The court properly evaluated the
third factor—the disparity between
the offer’s terms and the probable trial
outcome—*“as viewed at the time of the
offer.” (Alvernaz, supra, 2 Cal.4th at p.
938.) Whereas at the hearing, both
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Edwards and Morton focused on the
difference between the offered six-year
prison term and the maximum
potential sentence upon conviction of
all charges, the 1issue had to be
considered in the context of the first
trial. The court observed that Edwards
knew that seven jurors voted to acquit
him on the oral copulation counts, and
ten voted to acquit on the lewd act
counts. Given the favorable jury vote
at the first trial, and with the addition
of Dr. Friedman, the court treated the
third factor as “at best neutral.”

In that context, even if the second trial
did not result in acquittal, it was not
unreasonable to anticipate that at
least one juror in the second trial
would have reasonable doubt leading
to a second mistrial. And, while
Edwards discounted the possibility of
sexual violent predator commitment
and the onerous consequences of Penal
Code section 290 registration, the
court did not. Balancing these factors
at the time the offer was made, we
agree that as the third criterion, was
“at best a neutral objective factor” and
arguably weighed against Edwards.

In light of all of the evidence, the court
found that Edwards did not “meet his
burden to establish that—had it been
communicated—he would have
accepted the plea deal when it was
offered. We accord the court’s findings
“oreat weight” and find that they are
“supported by the record, particularly
with respect to questions of or

depending upon the credibility of
witnesses the [superior court] heard
and observed.” (Kesendiz, supra, 25
Cal.4th at p. 249.)

*6 It is undisputed that Edwards
never asked Morton to seek a plea
offer. Presumably, Morton’s knowledge
of her client and his commitment to
his innocence were factors which led
Morton to reply to the email as she
did: “Not happening. I'll convey to my
client as required but 99.99999% not
happening.” The trial court heard
Edwards’s new-trial hearing
testimony that he would have
accepted the offer—with the
consequence of lifetime registration
and the risk of sexual violent predator
commitment—but also heard him
testify, both at trial and at the
hearing, to his innocence and that he
would never admit to something he
didn’t do. The court considered Dr.
Friedman’s testimony about
Edwards’s steadfast insistence of his
innocence and that he did not find
evidence that Edwards was trying to
be deceptive.

The record, and the judge’s reasonable
inferences from the evidence, establish
that Edwards was motivated
primarily by a “persistent, strong, and
informed hope for exoneration” at trial
and did not meaningfully consider
alternative dispositions. Both Morton
and Edwards knew that the results of
the mistrial favored an acquittal on all
counts or, at a minimum, another
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mistrial. Morton acknowledged that,
based on this knowledge, she did not
expect the prosecution to retry
Edwards and was surprised when it
did. Morton also testified to her belief
that the plea offer indicated the
prosecution’s case had otherwise
weakened (“gone south”), reducing the
likelihood of a retrial (let alone a
conviction) even further. The evidence
supports the inference that Morton
and Edwards anticipated either not
facing, or prevailing at, any
retrial—either with an acquittal or
another mistrial.

Notwithstanding his post-trial
testimony to the contrary, the record
supports the judge discrediting
Edwards’s statements that he would
have willingly accepted both the
lifetime registration requirement and
the risk of sexually violent predator
commitment. The trial court doubted
that Edwards would have been
unconcerned about lifetime
registration under the Sex Offender
Registration Act (§ 290, et seq.) and
the risk of evaluation and possible
commitment under the Sexually
Violent Predators Act (Welf & Instit.
Code, § 6600, et seq.). The record here
evinces no contemplation, and little
understanding, of these additional
consequences by Edwards. The judge,
who heard Edwards’s testimony, both
at trial and at the new trial motion
hearing, was in the best position to
judge Edwards’s credibility and found
it  wanting. We defer to that

determination on appeal. (Resendiz,
supra, 25 Cal.4th at p. 249.)

“[AlJn additional factor pertinent
(although not dispositive) n
determining prejudice may be the
defendant’s stance at trial.” (A/vernaz,
supra, 2 Cal.4th at p. 940.) The
Alvernaz court explained,
“[P]rotestations, under oath, of
complete innocence may detract from
the credibility of hindsight” prejudice
claims. (/bid.) Here, Edwards testified,
unequivocally, at both trials that he
had not committed any of the alleged
acts—a stance he maintained with his
family, his counsel, the defense expert,
the court, and the jury throughout the
two trials. Edward’s unwavering claim
of innocence, together with the other
evidence, undercuts the credibility of
his claim that he would have readily
admitted his guilt and accepted the
plea offer and all of its consequences.

The record supports the trial court’s
finding that Edwards did not
demonstrate a reasonable likelihood
that he would have accepted the offer.6
Our independent review of the record
leads to the same conclusion: Edwards
did not satisfy the burden of proving
that Morton’s ineffective assistance in
failing to advise him of the plea offer
was prejudicial. The trial court
properly denied Edwards’s motion for
new trial.
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DISPOSITION Pollak, .

*7 The judgment is affirmed. All Citations
Not Reported in Cal.Rptr., 2018 WL
4144096

We concur:

Siggins, P.d.

Footnotes

*

Judge of the San Francisco Superior Court, assigned by the Chief Justice
pursuant to article VI, section 6 of the California Constitution.

All subsequent citations are to the Penal Code unless otherwise noted.

The facts underlying the charges against Edwards are not relevant to our
determination of the issues on appeal.

When Edwards had insufficient funds to pay Morton for the second trial, the
court appointed her. The case was assigned to a different judge for the second
trial.

Strickland v. Washington (1984) 466 U.S. 668, 687—688, 691-694.

We disagree with Edwards’s contention that Lafler, supra, 566 U.S. 156,
Missouri v. Frye (2012) 566 U.S. 134 (Frye), or any other decision he relies on
has expressly or impliedly rejected or overruled Alvernazs corroborative
evidence requirement and that, as a result, the trial court erred by applying it.
Neither Lafler nor Frye cites to Alvernaz or considers the propriety of a
corroborative evidence requirement and they are, therefore, inapposite on that
issue. (People v. Jennings (2010) 50 Cal.4th 616, 684 [ ‘It is axiomatic that
cases are not authority for propositions not considered’ ”].) The only published
cases Edwards cites as expressly questioning the propriety of the requirement
have either noted that Al/vernaz is not inconsistent with established Supreme
Court law or declined to decide the issue. (Nunes v. Mueller (9th Cir. 2003)
350 F.3d 1045, 1053 [noting that Alvernaz “sets forth the same requirements
as Strickland for demonstrating an ineffective assistance claim in the context
of plea bargaining”]; Perez v. Rosario (9th Cir. 2006) 459 F.3d 943, 947, fn. 2
[“we do not reach the objective reasonableness issue’]; Alvernaz v. Ratelle
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(1993) 831 F.Supp. 790, 793 [“This Court again refuses to decide the
constitutionality of the California Supreme Court’s ruling, and instead finds
that Petitioner is entitled to relief, even under California’s ‘objective evidence’
requirement”].)

6 In light of this conclusion, we need not address whether he has shown that the
trial court would have approved the proposed deal. (A/vernaz, supra, 2 Cal.4th
at p. 946, fn. 12.)

End of Document © 2021 Thomson Reuters. No claim to original
U.S. Government Works.
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UNITED STATES COURT OF APPEALS F I L E D

FOR THE NINTH CIRCUIT AUG 3 2023

MOLLY C. DWYER, CLERK
U.S. COURT OF APPEALS

JASON CLAUDE EDWARDS, No. 21-17061
Petitioner-Appellee, D.C. No.
2:20-cv-00530-TLN-GGH
V. Eastern District of California,
Sacramento

RON GODWIN, Warden,
ORDER

Respondent-Appellant.

Before: MILLER, SANCHEZ, and MENDOZA, Circuit Judges.

The majority of the panel has voted to deny appellee’s petition for rehearing
en banc. Judges Miller and Sanchez have voted to deny the petition for rehearing
en banc. Judge Mendoza has voted to grant the petition for rehearing en banc.

The full court has been advised of the petition for rehearing en banc, and no
judge has requested a vote on whether to rehear the matter en banc. Fed. R. App.
P. 35.

The petition for rehearing en banc is DENIED.
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