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PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the
judgment below where the Eleventh Circuit Court of Appeals upheld the lower
court’s judgment and sentence. The Eleventh Circuit determined that 18 U.S.C. §
3559(c)(1Ys residual clause was not unconstitutional, therefore Mr. Lynch’s multiple

life sentences were valid.

OPINION BELOW

The Judgment of the Middle District of Florida appears at Appendix A to the
petition. The Opinion from the Eleventh Circuit affirming the Middle District of
Florida appears at Appendix B to the petition and is unpublished. No petition for

rehearing was filed. These opinions are unpublished.

JURISDICTION
The date on which the United States Court of Appeals for the Eleventh
Circuit entered judgment was August 1, 2023. Appendix A. The jurisdiction of this

Honorable Court is invoked under 28 U.S.C. § 1254(1).

CONSTITUTIONAL PROVISIONS AND STATUTES INVOLVED

This petition involves application of 18 U.S.C. § 3559(c) which states in
pertinent part:

(c)IMPRISONMENT OF CERTAIN VIOLENT FELONS.—
7




(1)MANDATORY LIFE IMPRISONMENT.—Notwithstanding any other provision of law, a
person who is convicted in a court of the United States of a serious violent
felony shall be sentenced to life imprisonment if—

(A)the person has been convicted (and those convictions have become final) on
separate prior occasions in a court of the United States or of a State of—

(D

9 or more serious violent felonies; or

(i)

one or more serious violent felonies and one or more serious drug offenses; and
B)

each serious violent felony or serious drug offense used as a basis for sentencing
under this subsection, other than the first, was committed after the defendant’s
conviction of the preceding serious violent felony or serious drug offense.

(2) DEFINITIONS.—For purposes of this subsection—

(F)the term “serious violent felony” means—

@

a Federal or State offense, by whatever designation and wherever committed,
consisting of murder (as described in section 1111); manslaughter other than
involuntary manslaughter (as described in section 1112); assault with intent to
commit murder (as described in section 113(a)); assault with intent to commit

rape; aggravated sexual abuse and sexual abuse (as described in sections 2241 and
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92249); abusive sexual contact (as described in sections 2244(a)(1) and

(2)(2)); kidnapping; aircraft piracy (as described in section 46502 of Title 49);
robbery (as described in section 2111, 2113, or 2118); carjacking (as described in
section 2119); extortion; arson; firearms use; firearms possession (as described in
section 924(c)); or attempt, conspiracy, or solicitation to commit any of the above
offenses; and

(1)

any other offense punishable by a maximum term of imprisonment of 10 years or
more that has as an element the use, attempted use, or threatened use of physical
force against the person of another or that, by its nature, involves a substantial risk
that physical force against the person of another may be used in the course of

committing the offense;

STATEMENT OF THE CASE

In summary, Mr. Lynch was convicted after trial of Conspiracy to Commit
Hobbs Act Robbery, multiple counts of substantive Hobbs Act Robbery, and
Brandishing a firearm in the furtherance of a crime of violence, and received
multiple life sentences after the Court found that Mr. Lynch qualified for
mandatory life sentences under 18 U.S.C. § 3559(c). The Government relied upon A
Florida Robbery Conviction, an Aggravated Battery conviction, and an Aggravated
Assault conviction. On Appeal, the Government conceded that the Aggravated

Assault conviction does not qualify for enhancement. Because aggravated battery is
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not an enumerated offense, and does not qualify under the elements language of 18
U.S.C. § 3559, it falls under the residual clause of 13 1U.S.C. § 3559(c), which

contains the same faulty language as Sessions v. Dimaya, S.Ct. 1204 (2018).

ARGUMENT IN FAVOR OF GRANTING CERTIORARI

At sentencing, Mr. Lynch was sentenced to concurrent life sentences on
counts one, two, five and seven, and consecutive life sentences on counts three and
eight, due to the application of 18 U.5.C. §3559 (©)(1)(A)(E). That section provides for
a mandatory life sentence if a defendant is convicted of a serious violent felony and
on separate prior occasions, had been convicted of two or more serious violent
felonies.

The term “serious violent felony” is defined at subsection (¢)(2)(F)() as any of
a list of enumerated offenses. It also has an elements clause requiring the use,
attempted use or threatened use of physical force, and a residual clause stating:
“any other offense punishable by a maximum term of imprisonment of 10 years or
more that has as an element the use, attempted use, or threatened use of physical
force against their person of another, or that, by its nature, involves a substantial
risk that physical force against the person of another may be used in the course of
committing the offense.” A qualifying crime must fall under either the enumerated
offenses, element clauses, or residual clauses.

Mr. Lynch has a prior conviction for Aggravated Battery on a Law
Enforcement Officer With a Deadly Weapon. Florida’s Aggravated Battery is

10




defined as a battery with intentionally or knowingly causing great bodily harm,
permanent disability, or permanent disfigurement or using a deadly weapon. See
Fl. Stat. §784.046 . A battery is defined as “actually and intentionally touching or
striking another person against the will of the other; or intentionally causing bodily
harm to another person.” Fl. Stat. §784.03.

Curtis Johnson held that Florida’s felony battery offense is not a violent
felony for ACCA purposes because the statute does not necessarily include as an
clement of the offense the use of “violent force” or “force capable of causing physical
pain or injury to another person.” See Johnson v. United States, 559 U.S. 133 (2017).
In determining whether or not a conviction qualifies as a crime of violence, “l[a]ll
that counts are the elements of the statute of conviction, not the specific conduct of
a particular offender.” United States v. Dauis, 875 F.3d 592, 597 (11th Cir. 2017).
Under this categorical approach, a court is required to “presume that the conviction
rested upon nothing more than the least of the acts criminalized.” United States v.
Howard, 742 F.3d 1334, 1345 (11th Cir. 2014).

If a statute has alternative elements, some of which constitute a crime of
violence and some that don’t, the statute is “divisible” and a “modified categorical
approach” is used to determine the actual offense of conviction. Descamps v. United
States, 570 U.S. 254, 260-61 (2013). When figuring out whether a statute is divisible
under Decamps, the court should look at jury instructions to see if a jury must find
one of “alternative elements beyond a reasonable doubt, rather than just convict

under a statute that happens to list alternative definitions or alternative means for
11




the same crime without requiring jurors to pick which one applies.” United States v.
Lockett, 810 F.3d 1262, 1267 (11th Cir. 2016). The battery statute suggests that
battery is divisible into two elements, and “touch or strike” represents alternative
ways of satisfying the first element: either a “touch” or a “strike” is sufficient. See
Fla. Stat. §784.03(1)(a). See State v. Weaver, 957 So.2d 586, 587-89 (Fla. 2007)
(“touching or striking” and “causing bodily harm” constitute two forms of simple
battery, with “touching or striking” representing a single “form”).

An Aggravated Battery incorporates the commission of a battery as element
one, and then adds either the causing of great bodily harm, permanent disability, or
permanent disfigurement OR the use of a deadly weapon. Fl. Stat. §784.045. There
are two elements of aggravated battery but many ways to commit each element.
Because not all the means involve the “use of force,” Aggravated Battery with a
deadly weapon is not a “serious violent felony.”

Touching or striking does not qualify as the “use, attempted use, or
threatened use of physical force against the person of another.” Presuming that a
conviction rested upon nothing more than the least of the acts criminalized, the act
of “touching” does not constitute physical force, See Curtis Johnson, 559 U.S. at
133. Rather, “touching” requires the proof of only the slightest unwanted physical
touch. Id. at 137. Because this element of Florida’s aggravated battery statute can
be satisfied by any intentional physical contact no matter how slight, it is not

comparable to the elements clause of 18 U.S.C. §3559.
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The use of a deadly weapon does not categorically imply the use of violent
force either. Florida case law is clear that a person can “use a deadly weapon”
during a battery without the weapon ever touching the victim; simply holding it 18
sufficient while committing a simple battery. Severance v. State, 972 So.2d 932, 933-
34 (Fla. 4th DCA 2007).

Because the least of the criminalized acts of Aggravated Battery with a
Deadly Weapon is an unwanted touching while carrying a deadly weapon, which is
what must be presumed under the categorical approach, and this does not involve
the use of “physical force” for 18 U.S.C. §3559 purposes.

The government filed the required notice to seek enhancement under §3559.
In that notice, the Government states it would rely upon a 2005 Florida Robbery
conviction, a 2007 Aggravated Battery on Law Enforcement conviction, and a 2012
Aggravated Assault with a Deadly Weapon conviction as “serious violent felonies” to
enhance Mr. Lynch’s penalties to mandatory life jmprisonment if convicted. Mr.
Lynch has no serious drug offenses that might implicate subsection (c)(1}(A)(1). On
Appeal, the Government ceded that the Aggravated Assault charge would not
qualify for this enhancement. Aggravated Battery on a Law Enforcement Officer
with a Deadly Weapon is not one of the enumerated offenses. Furthermore, under
the prescribed categorical approach Aggravated Battery on a Law Enforcement
Officer with a Deadly Weapon does not contain as an element the “use, attempted
use, ot threatened use of physical force against their person of another” The offense

must therefore qualify under the residual clause in order for this enhancement to
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apply. Unfortunately, §3559’s residual clause suffers the same constitutional defects
as the residual clauses in Dimaya and Johnson.

§3559’s residual clause reads: “by its nature, involves a substantial risk that
physical force against the person of another may be used in the course of
committing the offense.” This is phrased nearly identical to the residual clause in
Johnson, which states “otherwise involves conduct that presents a serious potential
risk of physical injury to another”, and is in fact absolutely identical to the residual
clause in Dimaya which states “by its nature, involves a substantial risk that
physical force against the person or property of another may be used in the course of
committing the offense.” Certainly, if the United States Supreme Court found that
the residual clause in Dimaya was unconstitutionally vague, the same exact
wording in a statute mandating mandatory life sentences must also be
unconstitutional.

In fact, other Courts have already determined that the §3559 residual clause
is unconstitutional. The Eastern District of California recently stated:

The features that rendered the residual clauses unconstitutional in the

Johnson IT and Dimaya are equally present here. The residual clause directs

a court to determine what conduct a crime's ordinary case entails without

offering a “reliable way” to guide that task. This indeterminate standard is

then layered onto a second layer of vagueness: “uncertainty about the level of
risk that makes a crime ‘violent.”. The “substantial risk” threshold in the

residual clause here is identical to the statutory language in §16(b) and 1s,
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like the “serious potential risk” in the ACCA, an “imprecise ‘qualitative
standard.” Just as in Johnson and Dimaya, the “ordinary-case requirement
and a fuzzy risk standard” combine to render the residual clause
unconstitutionally vague.
United States v. Minjarez, 2019 WL 1209625 at *9 (March 14, 2019) (internal
citations omitted)

The Minjarez court was not the first trial court to make this finding; the
Central District of Illinois found, pre-Dimaya, that Johnson, along with Seventh
Circuit cases invalidating the §16(b) residual clause, invalidated the §3559 residual
clause as well:

Accordingly, the Court sees no reason to not follow circuit precedent and

therefore finds that 18 U.S.C. §3559(c)(2)(F)(i1)'s “residual clause” is s0

similar to the “residual clauses” at issue in Vivas-Cejo, Hurlburt and

Cardena that this Court is compelled to conclude that it too is

unconstitutionally vague, The Court's application of 18 U.S.C. §3559(c) to

Petitioner cannot stand.

Haynes v. United States, 237 F. Supp. 3d. 816, 823 (C.D. I11. 2017).

CONCLUSION
The Eleventh Circuit has not taken the stance that the residual clause in 18
U.S.C. §3559 is unconstitutional. Florida’s Aggravated Battery statute does not

categorically qualify as a serious violent felony for §3559’s purposes. It must then
15




fall under the §3559 residual clause. Other courts have acknowledged the §3559

residual clause defects. Accordingly, Mr. Lynch requests that This Court grant his

petition for certiorari review and reverse his life sentences.

Christopher DeLaughter, Esquire

CJA Appointed Attorney for the Petitioner
506 North Armenia Avenue

Tampa, Florida 33609

Tel: (813) 877 - 6970
Chris@barrorlaw.com

Florida Bar No.: 0039629

CERTIFICATE OF SERVICE

1 HEREBY CERTIFY that a true and correct copy of the foregoing was served
on Solicitor General of the United States, Room 5616, Department of Justice, 950

Pennsylvania Ave., N. W., Washington, D€ 29530-0001 on October 28, 2023,

Christopher DeLaughter, Esquire
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Before WILLIAM PRYOR, Chief Judge, and JILL PRYOR and TJOBLAT,
Circuit Judges.

PER CURIAM:

A jury in the Middle District of Florida convicted Appellants
Samuel Lee Lynch and Reo Thomas Nance of conspiracy to com-
mit Hobbs Act robbery, in violation of 18 U.S.C. § 1951(a); Hobbs
Act robbery, in violation of § 1951(a); discharging or brandishing a
firearm in furtherance of a crime of violence, in violation of 18
U.S.C. § 924(c)(1)(A)(i)iii); and being a felon in possession of a
firearm or ammunition, in violation of 18 U.S.C. § 922(g)(1). The
District Court sentenced Lynch to life in prison and Nance to 624

months in prison.

Lynch and Nance both argue on appeal that their Hobbs Act
robbery convictions are not predicate crimes of violence for pur-
poses of their § 924(c) convictions. Lynch also argues that his pre-
vious Florida felony convictions for aggravated assault with a
deadly weapon and aggravated battery on a law enforcement of-
ficer with a deadly weapon are not predicate offenses for his sen-
tencing enhancements under U.S.S.G. §4B1.1 and 18 US.C.
§§ 924(e) and 3559(c). After careful review, we affirm.

I.

We review de novo whether an offense qualifies as a crime of
violence under § 924(c). Steiner v. United States, 940 F3d 1282, 1288
(11th Cir. 2019) (per curiam). However, an argument raised for the
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first time on appeal is reviewed only for plain error. United States v
Rodriguez, 751 F3d 1244, 1251 (11th Cir. 2014). Similarly, where a
defendant fails to clearly state the grounds for his objection in the
district court, we review only for plain error. United States v.
Ramirez-Flores, 743 F3d 816, 821 (11th Cir. 2014). To establish plain
error, a defendant must show “(1) error, (2) thatis plain, and (3) that
affects substantial rights.” Rodriguez, 751 F.3d at 1251-52 (quoting
United States v. Moriarty, 429 F3d 1012, 1019 (11th Cir. 2005)). Plain
error review is discretionary, but “the court of appeals should exer-
cise its discretion to correct the forfeited error if the error seriously
affects the fairness, integrity or public reputation of judicial pro-
ceedings.” Molina-Martinez v. United States, 578 U.S. 189, 195, 136 S.
Ct. 1338, 1343 (2016) (internal quotations and citations omitted).

To satisfy the plain error rule, an asserted error must be clear
from the plain meaning of a statute or constitutional provision, or
from a holding of this Court or the Supreme Court. United States
v. Morales, 987 F.3d 966, 976 (11th Cir.), cert. denied, 142 S. Ct. 500
(2021). Even if an error was not “plain’ at the time of sentenc-
ing, .. . it is enough that the error be ‘plain’ at the time of appellate
consideration.” United Statesv. Rodriguez, 398 F.3d 1291, 1259 (1 ith
Cir. 2005) (quoting Johnson v. United States, 520 U.S. 461, 468, 117 S.
Ct. 1544, 1549 (1997)).

A plain error affected a defendant’s substantial rights if it was
prejudicial, meaning the error actually made a difference in the de-
fendant’s sentence. Rodriguez, 398 E3d at 1300. If the appeliate
court would have to speculate that the result would have been

Date Filed: 08/01/2023 Page: 3 of 18
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different, the defendant has not met the burden to show that his
substantial rights have been affected. Id. at 1301.

In this case, neither Lynch nor Nance argued in the District
Court—in their motions for judgment of acquittal or otherwise—
that their convictions for Hobbs Act robbery did not qualify as
crimes of violence under § 924(c). Instead, they maintained
throughout the proceedings below that they were innocent of the
underlying crimes. And while both objected to the entirety of the
relevant offense conduct in their respective presentence investiga-
tion reports (“PSR"), they did so only on the broad grounds that
they were factually innocent on all counts of conviction. Accord-
ingly, Lynch and Nance have not properly preserved this issue for
appeal, and so we review only for plain error.

Section 924(c) prohibits using or carrying a firearm during
and in relation to a crime of violence or possessing a firearm in
furtherance of any such crime. 18 U.S.C. § 924(c)(1). It also pro-
vides increased penalties, including a mandatory consecutive sen-
tence, for those who brandish or discharge a firearm while com-
mitting a crime of violence. Id. § 924(c)(1)(A)(i)~(iii), (c)(1)(D)(i).
A “crime of violence” within the meaning of § 924(c) means that
an offense is a felony and

(A) has as an element the use, attempted use, or
threatened use of physical force against the
person or property of another, or

(B) that by its nature, involves a substantial risk
that physical force against the person or
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property of another may be used in the course

of committing the offense.
Id. § 924(c)(3). We refer to § 924(c)(3)X(A) as the “elements clause,”
and § 924(c)(3)(B) as the “residual clause.” See, e.g., Thompson v.
United States, 924 F.3d 1153, 1155 (11th Cir. 2019).

Lynch and Nance were convicted under § 924(c) for bran-
dishing a firearm during the commission of a Hobbs Act robbery.
Lynch was also convicted for discharging a firearm during the com-
mission of a Hobbs Act robbery. They maintain that those convic-
tions are invalid because Hobbs Act robbery does not qualify as a
“crime of violence” under § 924(c). In United Statesv. St. Hubert, we
rejected a similar challenge to a defendant’s § 924(c) conviction and
held that Hobbs Act robbery qualified as a crime of violence under
both the elements clause and the residual clause of § 924(c)(3). 909
F.3d 335, 34446 (11th Cir. 2018), abrogated in part by United States v.
Davis, 139 S. Ct. 2319, 2336 (2019); see also In re Saint Fleur, 824 R3d
1337, 1340—41 (11th Cir. 2016) (“Hobbs Act robbery . . . clearly qual-
ifies as a ‘crime of violence’ under the [elements] clause in
§ 924()(3)A).").

The Supreme Court subsequently held in United States v. Da-
vis that the residual clause of § 924(c) was unconstitutionally vague,
thus abrogating that portion of our holding in St. Hubert. 139 S. Ct.
2319, 2336 (2019). But the remaining St. Hubert holding—that
Hobbs Act robbery qualified as a crime of violence under the ele-
ments clause—remains unaffected, and we are bound by it.

Date Filed: 08/01/2023 Page: 5 of 18
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Because our binding precedent forecloses Lynch and
Nance’s argument that Hobbs Act robbery does not qualify as a
“crime of violence” under § 924(c)’s elements clause, their argu-
ment fails the second prong of plain error review. The District
Court, then, did not plainly err and their § 924(c) convictions are
affirmed.

1.

Turning to Lynch’s second argument, we review a district
court’s application of the Sentencing Guidelines de novo. United
States v. Perez, 943 F.3d 1329, 1332 (11th Cir. 2019) (per curiam). In
particular, we review the legal standard de novo, the district court’s
findings of fact for clear error, and the district court’s application
of the legal standard and Sentencing Guidelines to those facts de
novo. Id. at 1332-33. But if a defendant fails to object to the PSR
and his sentence with the requisite “specificity and clarity” to alert
the government and the district court to the mistake complained
of on appeal, we review only for plain error. Ramirez-Flores, 743
F.3d at 824, As explained above, Lynch objected to the allegations
in the PSR only on the broad ground that he was not guilty of any
of the crimes of which the jury convicted him. And at sentencing,
he reiterated only his “general global denial” to the factual allega-
tions in the indictment and the PSR. As such, Lynch did not
properly preserve his sentencing challenges for appeal, and we re-
view only for plain error.
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Lynch challenges his sentencing enhancements under the
“career offender” enhancement in U.S.5.G. § 4B1.1,! the Armed Ca-
reer Criminal Act (the “ACCA”), 18 US.C. § 924(e)(1),2 and the fed-
eral “three strikes” statute, id. § 3559(c)(1)(A)(@).*? The District
Court found that Lynch was a career offender and an armed career
offender, and additionally that the counts for Hobbs Act robbery,
conspiracy to commit Hobbs Act robbery, and discharging and
brandishing a firearm all carried mandatory minimum life sen-
tences, based on his three previous Florida convictions for aggra-
vated assault with a deadly weapon, aggravated battery on a law
enforcement officer with a deadly weapon, and robbery.

The Court thus sentenced Lynch to (1) concurrent life sen-
tences on the Hobbs Act robbery and conspiracy to commit Hobbs
Act robbery counts, pursuant to § 3559(c)(1)(a)(i); (2) 15 years to
life imprisonment on the felon-in-possession counts, to run concur-
rently with the life sentences, pursuant to § 924(e)(1); and (3) two

! The § 4B1.1 “career offender” enhancement was based on a jury convicting
Lynch of violations of § 924(c) (Counts Three and Eight).

2'The ACCA enhancement was based on a jury convicting Lynch of violations
of §§ 922(g) and 924(e) (Counts Four and Nine).

3 Prior to trial, the Government submitted a notice that it intended to pursue
enhanced sentences under the three strikes statute, as it was required to do
under 21 U.S.C. § 851(a)(1). The Government identified Lynch’s indictments
for Hobbs Act robbery (Counts Two, Five, and Seven), conspiracy to commit
Hobbs Act robbery (Count One), discharging a firearm in furtherance of a
crime of violence (Count Three), and brandishing a firearm in furtherance of
a crime of violence (Count Bight) as potential “third strikes” that would bring
18 U.S.C. § 3559’s enhanced penalties into play if Lynch were convicted.
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additional life sentences for brandishing and discharging a firearm
in connection with the Hobbs Act robberies, to run consecutively
to each other and consecutively to the other sentences, pursuant to
§ 924(c)(1)(AXi)~(ii) and § 3559(c)(1)(AXD). We first consider the
District Court’s application of the career offender enhancement
and the ACCA to Lynch’s sentence; we then turn to the Court’s
application of the three strikes statute.

A.

A defendant qualifies as a career offender under US.S.G.
§4B1.1if

(1) the defendant was at least eighteen years old at the
time the defendant committed the instant offense of
conviction; (2) the instant offense of conviction is a
felony that is either a crime of violence or a controlled
substance offense; and (3) the defendant has at least
two prior felony convictions of either a crime of vio-
lence or a controlled substance offense,

US.S.G. § 4B1.1(a).

Lynch argues that his convictions for aggravated assault
with a deadly weapon and aggravated battery on a law enforce-
ment officer with a deadly weapon do not qualify as crimes of vio-
lence under the Guideline. For purposes of the Guideline, the term
“crime of violence” means any offense under federal or state law,

punishable by imprisonment for more than one year, that
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(1) has as an element the use, attempted use, or
threatened use of physical force against the person of

another, or

(2) is murder, voluntary manslaughter, kidnapping,
aggravated assault, a forcible sex offense, robbery, ar-
son, extortion, or the use or unlawful possession of a
firearm . . . or explosive material.

Id. § 4B1.2(a).

Further, under the ACCA, a defendant convicted of unlaw-
ful possession of a firearm by a convicted felon, in violation of 18
US.C. §922(g), is subject to a mandatory minimum sentence of
fifteen years if he has three prior felony convictions for “a violent
felony or a serious drug offense.” 18 US.C. § 924(e)(1).

As with the career offender enhancement, Lynch argues that
his Florida convictions for aggravated assault with a deadly weapon
and aggravated battery on a law enforcement officer with a deadly
weapon do not qualify as violent felonies under the ACCA.* The
ACCA defines the term “violent felony” as any crime punishable by
a term of imprisonment exceeding one year that “(i) has as an ele-
ment the use, attempted use, or threatened use of physical force
against the person of another; or (if) is burglary, arson, or extortion,
[or] involves use of explosives.” Id. § 924(e)(2)(B). In addition, the
Supreme Court recently held that “[o]ffenses with a mens rea of

4 Again, Lynch does not contest that his robbery conviction qualifies as a vio-
lent felony under the ACCA.
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recklessness do not qualify as violent felonies under ACCA.” Bor-
den v. United States, 141 S, Ct. 1817, 1834 (2021).

Because the career offender Guideline’s elements clause in
§ 4B1.2(a)(1) is identical to the ACCA’ elements clause in
§ 924(e)(2)(B)(), cases decided under the ACCA's elements clause
are binding for the career offender Guideline’s elements clause, and
vice versa—i.e., what constitutes a “violent felony” under the
ACCA’s elements clause also constitutes a “crime of violence” un-
der the career offender Guideline’s elements clause. United States v.
Golden, 854 F3d 1256, 1256-57 (11th Cir. 2017) (per curiam).

1.

Lynch’s prior conviction for aggravéted assault under Flor-
ida law is a crime of violence under both the career offender en-
hancement and the ACCA. In light of Borden, we recently asked
the Supreme Court of Florida whether Fla. Stat. § 784.011(1)—
Florida’s assault statute—required specific intent. Somers v United
States, 15 B.4th 1049, 1056 (11th Cir. 2021). The Supreme Court of
Florida responded that “the first element of Florida’s assault stat-
ute, § 784.011(1), required not just the general intent to volitionally
take the action of threatening to do violence, but also that the actor
direct the threat at a target, namely another person.” Somets v
United States, 355 So. 3d 887, 892-93 (Fla. 2022). Upon receiving the
Supreme Court of Florida’s answer to our question, we held that
“aggravated assault under Florida law categorically qualifies as a
‘violent felony’ under the ACCA's elements clause.” Somers v.
United States, 66 E4th 890, 896 (11th Cir. 2023). Our most recent
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decision in Somers, therefore, forecloses Lynch’s argument as to his
aggravated assault conviction.

2.

Turning to Lynch’s conviction for aggravated battery on a
law enforcement officer with a deadly weapon, according to Flor-
ida law, a person commits aggravated battery when, in the com-
mission of a battery, he or she (1) “intentionally or knowingly
causes great bodily harm, permanent disability, or permanent dis-
figurement”; or (2) “uses a deadly weapon.” Fla. Stat.
§ 784.045(1)(a). A person can also commit aggravated battery in
Florida by committing a battery against a person who was “preg-
nant at the time of the offense and the offender knew or should
have known that the victim was pregnant.” Id. at § 784.045(1)(b).

Use of the modified categorical approach is appropriate
when a statute is divisible, as is Fla. Stat. § 784.045. See Descamps v.
United States, 133 S. Ct. 2276, 2281 (2013). A divisible statute is one
that “sets out one or more elements of the offense in the alterna-
tive.” Id. If one of the alternatives qualifies under ACCA, but an-
other does not, “the modified categorical approach permits sen-
tencing courts to consult a limited class of documents . . . to deter-
mine which alternative formed the basis of the defendant’s prior
conviction.” Id. In Lynch’s case, the judgment for his prior aggra-
vated battery conviction shows he was convicted of aggravated
battery on a law enforcement officer with a deadly weapon. This
means Lynch was convicted under § 784.045(1)(a).
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Using the modified categorical approach, we have consist-
ently held that aggravated battery as set out in Fla. Stat.
§ 784.045(1)(a) qualifies as a crime of violence under the ACCAs
elements clause. Turner v. Warden Coleman FCI (Medium,), 709 E3d
1328, 134142 (11th Cir. 2013), abrogated on other grounds by United
States v Hill, 799 E3d 1319, 1321 n.1 (11th Cir. 2015); see also United
States v. Vereen, 920 F3d 1300, 1313-14 (11th Cir. 2019); In re Rogers,
825 F.3d 1335, 1341 (11th Cir. 2016). While we have not specifically
addressed Plorida’s aggravated battery statute in light of Borden, we
have previously held that aggravated battery under § 784.045 is a
specific intent crime. United States v. Vail-Bailon, 868 F.3d 1293, 1299
(11th Cir. 2017) (en banc).

Lynch argues that “[blecause the least of the criminalized
acts of Aggravated Battery with a Deadly Weapon is an unwanted
touching while carrying a deadly weapon . . . and this does not in-
volve the use of “violent force,” his prior conviction for aggravated
battery cannot serve as a predicate offense under either the career
offender enhancement or the ACCA. But Turner’s holding—that,
using the modified categorical approach, aggravated battery under
Fla. Stat. § 784.045(1)(a) qualifies as a crime of violence under
ACCA’s elements clause—has never been abrogated. As such, we
are bound by it under the prior panel precedent rule “unless and
until it is overruled or undermined to the point of abrogation by
an opinion of the Supreme Court or of this Court sitting en banc.”
United States v. Gillis, 938 F3d 1181, 1198 (11th Cir. 2019) (per cu-
riam). ‘The prior panel rule applies regardless of whether we be-
lieve “the prior panel’s opinion to be correct, and there is no
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exception to the rule where the prior panel failed to consider argu-
ments raised before a later panel.” Id. The District Court is also
bound by our precedent and could not have erred—plainly or oth-
erwise—in applying it; rather than telling the District Court that
aggravated battery under § 784.045(1)(a) didn’t qualify as a crime
of violence, our precedent told the District Court that it did. And
since aggravated battery qualifies as a violent felony under the
ACCA, it qualifies as a crime of violence under the career offender
enhancement. See Golden, 854 E3d at 1256-57.

Accordingly, because our binding precedent dictates that
Lynch’s convictions for aggravated assault with a deadly weapon
and aggravated battery on a law enforcement officer with a deadly
weapon qualify as predicate offenses under both the career of-
fender enhancement and the ACCA, Lynch had the requisite num-
ber of predicate offenses for each enhancement.’ The District
Court did not plainly err in applying either the career offender en-
hancement or the ACCA, and his sentence is affirmed in that re-
spect.

B.

Lynch also argues for the first time on appeal that he incor-
rectly received life sentences under the federal “three strikes” law

5 The convictions that qualify Lynch for both the career offender enhancement
and the ACCA are: (1) aggravated assault with a deadly weapon; (2) aggra-
vated battery of a law enforcement officer with a deadly weapon; and (3) rob-
bery. Only two of those convictions needed to qualify for the career offender
enhancement to apply.
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in 18 US.C. §3559(c)(1). The relevant convictions serving as
“strikes” are Lynch’s previous convictions for robbery (“strike
one”), aggravated battery on a law enforcement officer with a
deadly weapon (“strike two”), and his convictions for Hobbs Act
robbery, conspiracy to commit Hobbs Act robbery, and discharging
and brandishing a firearm in furtherance of a crime of violence
(each a separate “strike three” supporting a separate life sentence).
Lynch only challenges the validity of strikes one and two, not strike
three. That is, Lynch argues that his convictions for robbery and
aggravated battery on a law enforcement officer with a deadly
weapon do not qualify as serious violent felonies under the federal
“three strikes” law in 18 U.S.C. § 3559(c)(1).¢

Under the “three strikes” statute, a defendant receives a
mandatory sentence of life imprisonment if he is convicted of a
serious violent felony after having been previously convicted on
separate occasions of two or more such felonies. Id.
§ 3559(c)(1)(A)(). The statute defines a “serious violent felony” in
two parts. First, it enumerates several offenses that plainly consti-
tute serious violent felonies, one of which is robbery Id.

6 The Government listed Lynch’s conviction for aggravated assault as a predi-
cate serious violent felony as well. On appeal, Lynch argued that his aggra-
vated assault conviction could not serve as a strike for the same reasons that
his aggravated battery conviction could not serve as a strike. Because the Gov-
ernment conceded that Lynch’s conviction for aggravated assault did not qual-
ify as a serious violent felony under the “three strikes” law, we need not ad-
dress that argument.

Date Filed: 08/01/2023 Page: 14 of 18
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§ 3559(c)(2)(F)(i). Second, it provides that a “serious violent felony”
is also

any other offense punishable by a maximum term of
imprisonment of 10 years or more that hds as an ele-
ment the use, attempted use, or threatened use of physical
force against the person of another or that, by its nature,
involves a substantial risk that physical force against
the person of another may be used in the course of
committing the offense.

Id. § 3559(c)(2)(F)(ii) (emphasis added). Like § 924(c) and the career
offender enhancement, the three strikes law can be divided into an
elements clause and a residual clause at § 3559(c)(2)(F)(i), with an
additional “enumerated offenses” clause at § 3559(c)(2)(F)().

1.

Lynch’s Florida robbery conviction qualifies as a serious fel-
ony under the enumerated offenses clause. Lynch nonetheless ar-
gues that his robbery conviction does not qualify as a “serious vio-
lent felony” by operation of the affirmative defense provision in
§ 3559(c)(3)(A). Under that provision, a robbery conviction does
not constitute a “strike,” despite its enumeration as a “serious vio-
lent felony” in § 3559(c)(2)(F)(i), if the defendant can prove by clear
and convincing evidence that “no firearm or other dangerous
weapon was used in the offense and no threat of use of a firearm
or other dangerous weapon was involved in the offense.” Id.
§ 3559(c)(3)(A); United States v. Gray, 260 E3d 1267, 1278 (11th Cir.
2001). Lynch argues that his robbery conviction should not qualify
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as a predicate offense under § 3559 because the PSR does not indi-
cate that Lynch used a dangerous weapon or otherwise threatened
to use such a weapon in connection with the robbery.

But Lynch did not raise this argument in either the District
Court or his initial brief on appeal. That argument first appears in
his reply brief, and a legal claim or argument that is not plainly and
prominently raised in an initial brief before this Court is deemed
forfeited. See United States v. Campbell, 26 F.4th 860, 873 (11th Cir.
2022) (en banc). We thus deem Lynch to have forfeited any chal-
lenge to his sentence based on whether his Florida robbery convic-
tion qualifies as a predicate offense under the three strikes law.

2.

Lynch essentially argues that because his conviction for ag-
gravated battery should not qualify under the elements clause in
the career offender Guideline or the ACCA, it also should not qual-
ify under the elements clause in the three strikes law. And, so the
argument goes, since that conviction does not qualify as serious vi-
olent felony under either the enumerated offenses clause or the el-
ements clause in § 3559(c)(2)(F), it could only qualify under the re-
sidual clause, which Lynch argues is unconstitutional in light of
United States v. Johnson, 135 S. Ct. 2551 (2015), and Sessions v. Dimaya,
138 S. Ct. 1204 (2018).7

7 Florida aggravated battery is a second-degree felony, Fla. Stat. § 784.045(2),
punishable by up to fifteen years in prison, Fla. Stat. § 775.082. It thus satisfies
the ten-year-sentence requirement in § 3559(c)(Z)(F)(ii).

Date Filed: 08/01/2023 Page: 16 of 18
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Even assuming, arguendo, that § 3559(c)(2)(F)(i)’s residual
clause is unconstitutionally vague, we cannot say that the District
Court plainly erred in finding that Lynch’s conviction for aggra-
vated battery on a law enforcement officer with a deadly weapon
qualified as a “serious violent felony” under its elements clause. An
error cannot be “plain” where there is no precedent from the Su-
preme Court or this Court directly resolving the issue. United States
v, Cabezas-Montano, 949 E3d 567, 590 (11th Cir. 2020). And no deci-
sion of the Supreme Court or this Court holds that aggravated bat-
tery on a law enforcement officer with a deadly weapon under Flor-
ida law does not qualify as a “serious violent felony” for purposes
of the three strikes statute. While it does not outright hold so, our
precedent actually suggests the opposite. Specifically, Turner held
that Florida aggravated battery is a violent felony under an ele-
ments clause nearly identical to that in § 3559(c)(2)(F)(ii).

The District Court did not plainly err in finding that Lynch’s
robbery and aggravated battery convictions qualified as serious vi-
olent felonies under § 3559, or in imposing mandatory life sen-
tences under the three strikes law.

IIL.

In sum, Hobbs Act robbery qualifies as a predicate crime of
violence for a §924(c) conviction. Lynch’s convictions for aggra-
vated assault and aggravated battery of a law enforcement officer
with a deadly weapon qualify as predicate offenses under the career
offender enhancement and the ACCA, and the District Court did
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not plainly err in applying the three strikes statute. For those rea-
sons, both Lynch and Nance’s sentences are affirmed.

AFFIRMED.
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UNITED STATES DISTRICT COURT

MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION

UNITED STATES OF AMERICA JUDGMENT IN A CRIMINAL CASE

CASE NUMBER: 8:15-cr-171-T-24J88
V.. USM NUMBER: 62316-018

SAMUEL LEE LYNCH 4 .
_ | Defendant's Attorney: Victor Martinez (CJA)
THE DEFENDANT:

_ pleaded Guilty to Counit(s) .

__ pleaded nolo contendere to-count(s) which was accepted by the court. | - .
"X was found guilty on Counts One, Two, Thiee, Four, Fivé, Seven, Eightand Nine of the Third Superseding
Indictment after a plea of riot guilty.

TITLE & SECTION NATURE OF OFFENSE

18 U.S.C. §§ 1951(a) and Conspiracy to interfere with commerce by April- 24, 2015 One
3559(c)(1)AYGE) robbery

18U8.C. §§ 1951(a), 2 and Interferé with comrerce by robbery March 26,2015, Two.
3559(c)(1)(AN1)

18 U.S.C. §§ 924(e)(1)(ANGD; Discharging a firedrm in furtherance of'a  March 26,2015 Three
2 and 3559(e)(1)(A)(E) crime of violence

18U.S.C. §§ 922(g)(1)-and Felon in possession of a firearm oz March 26, 2015 Four
924(e)( 1) ‘ammunition

18 US.C. §§ 1951(a), 2'and Interfete with commerce by robbery April 15,2015 Rive
3559(c)(1)(A)R) |

1811.8,C. §§ 1951(a), 2:and Interfere: with commerce; by robbery April 16, 2015 Seven
3559(c)1)(A)E).

18 U.S.C. §§ 924(c)(1)(AY(), Brandishing 2 firearm in furtherance of 2 April 16, 2015 Eight
2 and 3559(c)(1)(A)1) erime:of violence

18 U.S.C. §§ 922(g)(1)and Felon in possession of a firearm or’ April 16,2015 Nine
924(eX1) ammunition




Case 8:15-cr-00171-SCB-JSS Document 220 Filed 05/11/16 Page 2 of 14 PagelD 2947
Continued of Page:1 Judgment - Page 2 of 7

The defendant is sentended-as-provided in pages 2 theough.6 of this judgment. The seritence'is imposed
pursuant to the Sentencing Reforny Act of 1984,

__ The defendant has been found not guilty on count(s)
XAl underlyi"ng_ Indi’ctme_nt.and{S’upcrseding_‘mdicfments_ are dismissed on the:motion of the United States:

IT IS FURTHER ORDERED that the defendant shall notify the United States Attorney for this district within 30
days of any change of name, residence; or mailing address until all fines, restitution, costs, and special assessments
imposed by this judgmment are fully paid.

If ordered to.pay restitution, the defendant shall notify the court and United States. Attorney-of any material change
in economic circumstances.

Date:of Inmposition of Sentence: May: 11, 2016

S C Bt
SUSAN.C.BUCKLEW

UNITED STATES DISTRICT JUDGE
DATE: May 11,2016
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Defendant: -SAMUEL LEE LYNCH Judgment - Page 3 of 7,
Case No.; 8:15-cr-171-T-24J88

IMPRISONMENT

The defendant is hereby committed to the custody of the United States Bureau of Prisonsto be
imprisoned for a total term of LIFE as to Counts: One, Two, Five and Seven, to run concurrent to. cach other. ONE
HUNDRED EIGHTY (180) MONTHS as to Counts Four and Nine to run concurrent to-each other and-concurrent
to the terms. imposed. as. to Counts One, Two, Five and Seven. LIFE asto Counts Three and Eight, 1o Tun
consecutive to each other-and consecutive to-any other counts of conviction,

Defendant shall be given gredit toward the service of a term of imprisonment for any time he/she-has spent in official detenticn:prior to
the d.?,tg-thf;_‘Sqntgngt}_-chmmengcs--—'_(1'),._:1_5 aresnlt of the offense for which the sentence was imposed; or (2)4s a-esult of any other chiarge
for which the Defeg;ian_t'was;a:ryested\aﬁcr the comrmission.of the offense for which the senténce was impesed; that has-not-been’ eredited

against another sentence. 18 U.S.C.'§ 3585(b).
_X_ The court makes the following recommendations to the Bureait of Prisons: FCI Coleman, Florida.

X_The defendant:is remanded to the custody of the United States Marshal.
__The defendant shall surrender to the United States. Marshal for this district.

_at__am/pm.on __.
__-as notified by the United States Marshal.

__The defendant shall surrender for service of sentence at the institution designated by the Bureaii of Ptisons.
__as notified by the United States Marshal. )
__ as notified by the Probation or Pretiial Services Office.
RETURN

[ have executed this judgment as follows:

Defendant delivered on —

at o . , with a certified copy of this judgment.

United States Marshal

By:
Deputy Marshal
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Defendant. . SAMUEL LEE LYNCH ' ~odament - Page 4 of 7
CasoNay™ BilSecr-171-T2478 udgment.- Tage =2 0% L

SUPERVISED RELEASE

Upon release from imptisonment, the defendant shall be.on supervised release for a ferm of FIVE (5) YEARS as.
to each counts 1, 2,3, 4, 5,.7,8 & 9 all such terms to run concurrently.

The defendant must reportto the probation office in the district to which the defendant is released within 72 hours:
of release from the:custody of the Bureaw.of Prisons.
While on supervised release, the defendant shall not commit another federal, state, or local crime, atid shall tiot

4

possess.a firearm, ammunition, or destructive device as defined in 18 U.S.€. §921.

The defendant shall mt‘iil%aﬂy possess & cortrolled substance. The defendant shall refrain from any unlawful use
of a.conitrolled substanice. The defendant shall submitto oneeiré;f testwithin 15 days of release from: imprisonment

and at least two: periodic. drug tests, thereafier, not fo exceed tests per year,

X ‘Themandatory d‘rugtéstin‘g‘-,provi-‘sion's-o;t"theriol‘ant Crime Control Actare imposed. The court orders the
defendant to submit to random drug testing notto exceed 104 tests per year,

X_  The defendant.shall cooperate in the collection of DNA #s directed by the probation officer.

Ifthis ndgment imposes a fine or arestitution itisa condition of supervised release that the defendant pay

in aceordance with the Schedule of Payments: sheetof this judgment.

The defendant shall comply with the standard conditions that have been adopted by this court as well as
with any additional conditions on the attached page. '

STANDARD CONDITIONS OF SUPERVISION

1) the defendant shall not leave the judicial district without the permission of the'court or probation officery

A -the. defendant shafl report o the probation officer in 4 manaer and frequeney directed by the courtior probaticn officer;

%)) the:defendant shall answer truthiully all inquiries by ihe probation officer and foltow the instructions of the.probation officer;

4) the defendant:shal! support his'or hier dépendents’and imeet other family responsibilities.

5) the: defendant shall- work régularly at.a fawful occupation, unless excused by. the probation officer for sc;"!_:_ooli‘ng; trali'ning,:qr other
acceptablemasons; ’

133 the defendant shall riotify thé probation officer at least teny days prior to"any change in resitience or employment;

[l the. defendant shall rofrain Trom excessive wsé of alcoholand shall fiol purchusé; possess, use; distribute, or administer-any controlled
substanice of sy paraphernaiia relaied o any'controlled substanecs, sxcept a3 proscribed by-a physician; .

8) the defondanit shiall tiot fréquent:places where-controlfed substances are iliegally,sold; used, distributed, or administered;

9, thie defendant shall not associate-with any persons’ engaged i criminal getivity and:ghall fot issociate with any person convicted of a
felony, unlessigranted pérmissia to.do-seby the probation oflicer;

10) the defendant shall permit 4 probiation officer to visit him-or her at.any time:at Home or elsewhere and shall permit confiscation of any
contraband obscrved in.plain view ,t_):f‘_‘the‘rprqbationofﬁ(:e'r_;- '

RN the defendant 'sh‘&E!'ﬁﬂti,’S« the. probation officet wit_hin..scvcrity-hv_ohou:s_, of being arrested or questioned by a law enforcement offeer;.

12) the dfendant Sl not entér into dny agrepment to act as an informer ora special agent of a law enforcement agenoy without the

permission of the court;

13) as diveptedby the. probation afficer, the-defendant shall-notify gh_i;d;pa_rties of rigks that may 5crqqca.sioned by the defendant’s criminal récord’.

or personal history or characteristics and: shall permit the probation officer to imake such fotifications. and to’ confiriis the: defendant’s
campliange with such niotification requiresieiit. ‘
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Dofendant:  SAMUEL LEELYNCH Jadgment - Page,_5_of 1
Case No.; 8:15-cr-171-T-24J388.

SPECIAL CONDITIONS:OF SUPERVISION
The deféndant shall also. comply with the following additional conditions of supetvised release;

X The defendant shall participate, as directed by the Probation Officer, in a substance abuse-program

(outpatient and/or inpatient) and follow the Probation Officers instrugtions. r_et%ardm%--thetnnpiemeptat;on
of this court-directive. Further, the defendant shall berequired to contribute oL e cosfs of services for such
{reatment not to exceed an amount detetmined reasonable. by the Probation Officer's Sliding Scale for
Substarice Abuse Treatment Services. Upon. completion of a drug or-alcohol dependenc “treatment
program the defendant is directed to-submit 1o testing for the detection of substancé-use or abuse not te:
exceed 104 tests per year.

X ‘The deferidatit shall submit toa search of his person, tesidence; place of business; storage units-upder his
control, computer, or vehicle, conducted by the United States Probation Officer at a reasonable time and
in a reasonable: manner, based upon reasonable suspicion of contraband, or evidence of a violation of'a
condition of release. The defendant shall inform any other residents that the premises may be subject to,

.

a search pursuant to this condition. F ailure to submit {o-a search may be grounds for revocation: -
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* Defondant:  SAMUEL LEE LYNCH —Jodament . Page 6 Of 1
CaseNos  8iIS-cr-171T24158 udgpnent - Pege. L. of L

CRIMINAL MONETARY PENALTIES

The defendant must pay the total criminal monetary penalties tnder the sehedule of paym'ents;on Sheet 6.
Assessrient Fine Total Restitution

Teotals: 5800 ‘Waived $93,529.00

‘The determination of testitution is.deferred tntil . An Amend‘ed,]ﬁfdgmena in a Criminal Case

- . y . . (AO 245C) will
be ‘entered.after such determination. '

__ The defendant. must make: restitution (including community restitution) to the following payees in the
amount listed: ‘ '
below,

— Ifthe defendant makes a partial payment, each. payee shall receive an ,a%apmximatfaly_prc)ﬁortipned payment,
unless specified otherwise in ih t column below. However, pursuant

; pmority order Qripgrcentggg.gg, fen

th ¢
to 18 US:C, § 3664(1), all non-federal Victims must be paid before the United States.
o *Total Amount of
Name of Payee Restifution Ordere
Citgo Gas Station $350.00
Nebraska Food Mart. $9,850.00
Marathon Gas Station $71,664.00
Sunoco Gas: Station $11,665.60
Payable to the:
Clerk of 0§ District Court
¢/ Debt Collection
401 West Central Blvd,
Qrlando, Flonda. 32801
(For digtribution of victims)
Totals: $93,529.00

ng-ment

Restituition amiount ordered pursuant to plea agreement §

‘ The defendant shall pay interest onany fine or restitution of more than $2 500, unless the restitution or fine

- e e Bfrcenth day after the date é%%h%f' ey pusstant o 1§1USC §'1.;>.6'12.(tg~.. All
% j éh%pgy%?%%o}mons ‘on Sheet 6 may be subject to:penalties for delinquency-and detauls, pirsuant to. 18
JS.CI§3612(g)

X The court determined that the deféndant does not have the ability to-pay interest and it is ordered that;
X_  the interest requirement is waived for the restitution.

* Fiﬁd,ing”s for the total amount-of losses ar¢ required under 1
the offenses committed on or after September 13, 1994, but before April 23,

er Chapters 109A 111‘;31%61 10A, and 113A of Title 18 for
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Detendant:  SAMUEL LEE LYNCH Tudgment - Page _7_of 7
CaseNo..  8:15-cr-171-T-24J8S

SCHEDULE. OF PAYMENTS

Having gssessgdfihe defendant's ability to pay, payment of the total criminal mionetary penalties are due as follows:

A, X Lump sum payment of $ _800.00 due fmimgdiately.

balance due: ___ not later than _Jor

___inaceordance __ C, D Eof __F below; or

iy e N

Payment to begin immediately (may be combined with___C, D,or__F below); or

C. Paymentin equal (e.g., weekly, monthly, quarterly) installments of $ over
a p}fe?iad._qf - €.38., Inonins gr %rearsf),-_toywmmen%eq ‘ " days (e.g.; 30 or 60 days) after

the date-of this judgment; or h - '
D. Payment in equal (¢.g., weekly, monthly; quarterly) installments of $ over a
p‘er}%d-of' ! , (€.8., months or %‘egrs).ﬂto Qorgmnclem;@.-- .._.__._._Y) __ (e,g. 30°0r 60 days) after

release from; imprisonment to a term of supervision; or

E. Payment during the term of supervised release will commence within (e:g, 30
from imprisonment. The court will set the payment plan based on an

or” 60 days) affer release Ed :
assessment of the defendant's ability to pay at that time, ot

F X Special instructions regarding the payment of criminal monetary penalties: While in Bureau of
Prisons custody, you shall either (1 %ay at least $25 quarterly if you have a ngn-Unicor f-iob or'(2)
'?ay at least; 50% of morthly eamings "youhavea Unicor job. If you are released from custody, your
financial circumstances will be evaludted, and the Court may establish a new pagnént schedule:
.accqrd_’m%_Iy.,At any time:during the course-of post-release supervision, the victim, the government,
or the defendant, may notify the Court of 2 material change in the defendant’s ability to pay and the
Court may adjust the payment sehedule accordingly. The Court finds that the defendant does not
have the abl,'h%y to pay intérest and the Court waives the interest tequirement for the restitution.

Unless the court has;gxgrgzs.sl_y ordered otherwise, if this j i{gﬁmé_ﬁt jméiijés_ aperiod of imptisonment, payment of
c’nmxna'l"monetaryi;pen' ties is due during imprisonment. .All criminal monetary penaltigs, except those payments
'maduf‘hf@ugh: theFederal Bureau of Prisons' Inmate Financial Responsibility Program, aremade to theclerk of the
court. ‘ '

‘The: defendant shall receive credit for all payments previously made towdrd any criminal monetary penalties

‘imposed.
X JointandSeveral withco defendantsin case8:15-cr-171 “T-24]SS and Wilson Antonio Lopez case §:15-cr-
176-T-33TBM: ' _

shall ;ﬁy' testitution in the amount of $93,529 to the victims as follows: $350 to the Citgo Gas Station;
$9,850 to.the Nebraska Food Mart; $71,664 to the Marathon Gas Station; and $11,665 to the Sunoco-Gas Station.
Restitution shall be paid ﬁnﬂ‘y and severally with Reo Thomas Nance asto-the Citgo Gas Station; with Brittany
Jenae Hall, Christopher Marquis Fruster, and Wilson Antonio Lopez as fo the Nebraska Food Mart; with Ree
Thomas Nance (371,664) as to: the Marathon Gas Station; with Christopher Marquis Fruster (5664) as to the
Marathon Gas Station; and with Reo Thomas Nance and Christopher Marquis Fruster as to the Sunoco-Gas Station.
The defendant shall pay the: costof prosecution.

- The defendant shall pay the following court cost(s):
X The defendant shall forfeit the defendant's interest in the following property to the United States:
[SEE ATTACHED ORDER OF FORFEITURES DOC’s #166, 189 & #216]
Payments shall b‘e:afgnlied,in-_the following order; (,I%n@ssessmenf, 92) _restitq_t_ion:'princggal, (3) restitution ih’tere's_t‘%

(4) fine principal, (3) community restitution, (6) fine interest (/) penaltiés, and (8) costs, including cost ¢
prosecution and court cests.
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION
UNITED STATES OF AMERICA
v, CASE NO. 8:15-cr-171-T-24J88
SAMUEL LEE LYNCH

_FORFEITURE MONEY JUDGMENT
AND PRELIMINARY ORDER OF FORFEITURE
The United States moves pursuantto18 U.S.C. § 081(a)(1)(C), 28 U.S.C.
§ 2461(c), and Rule 32.2(b)(2), Federal Rules of Criminal Procedure, for a
forfeiture money -iudgment.against\defendantf Samuel Lee Lynch in the amount of
$03,519,00, representing the amount of praceeds obtained as a resuit af the
conspiracy to commit-armed robbery, as charged in Count One é.f the Third
Superseding Indictment. For the violation of 18 U,S.C. § 922(g)(1) as charged in
Count Nine, the United States requests a preliminary order of forfeiture for the
following firsarm and ammunition pursuant to 18:U.8.C. § 924(d)(1), 28 U.S.C.
§ 2461(c) and Rule 32.2(b)(2):
a. A Heritage-Arms Rough Rider, .22 caiiber rimfire

revolver, serial number HR44094, which was located

i the vehicle driven by defendant Samuel Lee Lynch

and Christopher Marquis Fruster; and

b.  One round of .22 caliber ammunition located in
Lynch's apartment.

Following a jury trial, the defendantwas found guilty of the offenses.in
violation of 18 U,S.C. § 1951(a) and 18 U:5.C, § 922(g)(1), as charged In Counts

One and Nine of the Third Superseding Indictment.
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Being fully advised of the relevant facts, the Court finds that the defendant
obtained proceeds in the amount of $03,519.00 s a result of the conspiracy to
commit armed robbery in violation of 18 U.8.C. § 1851(a), as charged in Count
Orie of the Third Superseding indiciment. In addition, the firearm and
ammunition identified above were used in, or involved in, the violation for which
the defendant has been found guiity in Count Nine of the Third Superseding—
Indictment, in viclation of 18 U:S.C..§ 922(g)(1).

Accordingly, it is ORDERED that the motion of the United States is
GRANTED.

itis FURTHER ORDERED that, pursuant to the provisions of 18 U.S.C,
§ 9B1(a)(1)(C), 28 U.8.C. § 2461(c), and Rule 32.2(b)(2), Federal Rules of
Criminal. Procedure, defendant Samuel Lee Lynch is jointly and severally liable to
the United States of America with co:-defendants Reo Thomas Nance,
Christopher Marquis Fruster, and Brittany Jenae Hall for a forfeiture maney
judgment in the amount of $93,5619.00.

it is FURTHER ORDERED that, pursuant to 18 U.S.C. § 824(d)(1),

28 U.S.C;. § 2461(c), and Rute 32.2(b)(2), Federal Rules of Criminal Procedure,
the firearm and ammunition described above are FORFEITED to the United
States of America for disposition according to law, subject to the provisions of
21 U.8.C. § 853(n), as incorporated by 28 U.S.C. § 2461(c).

The Court retains jurisdiction-to-complete the forfeiture and disposition-of
the firearm and ammunition and any propeity belonging 0 the defendant which

2
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the United States is entitied to seek as a substitute asset under21 U.8.C. §
853(p), as.incorporated by 28.U.8.C. § 2461(c), to satisfy the defendant's money

judgment.
_ e
DONE and ORDERED in Tampa, Fiofida, on February s 2016

_SUSANGC, BUCKLEW
UNITED STATES DISTRICT JUDGE

Copies'to:

All Parties/Counsel of Record




