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}
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} Civil Division 
} CASE NO. 22-CV-04364

Trial Judge: Michael R. Kainen

In the above-entitled.cause, the Clerk will enter:

Plaintiff appeals the trial court’s order striking his complaint under Vermont’s anti- 
SLAPP (strategic lawsuit against public participation) statute, 12 V.S.A. § 1041. We affirm.

Plaintiff filed a pro se complaint against defendants, journalist Susan Smallheer and 
publisher Brattleboro Reformer, alleging defamation, libel, negligence, and false light based on 
statements made in a newspaper article reporting on a jury trial in which plaintiff was the 
accused. The short article stated that plaintiff was convicted of domestic assault in the presence 
of a child after a jury deliberated for only twenty-five minutes and that he was released pending

\nd reportedsentencing. (The article also recounted some allegations from the 
that plaintiff filed a complaint alleging violations of his civil rights.

Defendants moved to dismiss and to strike plaintiffs complaint as precluded by 
Vermont’s anti-SLAPP statute,. 12. V.S.A. § 1041. Plaintiff opposed the motion on several 
grounds. The trial court concluded that defendants met the requirements of the statute in that the 
article was an exercise of free speech in connection with a public issue and plaintiffi'failec! to 
show that the article was devoid of any factual support or arguable basis in law,Noting that the 
article recited facts and did not form any independent opinion or comment about plaintiffs 
actions or guilt.^ The court therefore granted the motion to strike plaintiffs complaint and 
granted defendants’ attorney’s fees. Plaintiff appeals.

“The anti-SLAPP statute attempts to define the proper intersection between two 
constitutional rights—a defendant’s right to free speech and petition and a plaintiff s right to 
petition and free access to the courts.” Cornelius v. The Chronicle. Inc.. 2019 VT 4, ^ 8, 209 Vt.
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Under the statute, a defendant “in an action arising from the405 (quotation omitted), 
defendant’s exercise, in connection with a public issue, of the right to freedom of speech ... may 
file a special motion to strike” a complaint. 12 V.S.A. § 1041(a). If a defendant satisfies the 
public-issue requirement, the court must grant the motion unless the plaintiff demonstrates that 
the defendant’s exercise was “devoid of any reasonable factual support and any arguable basis in 
law” and the defendant’s “acts caused actual injury to the plaintiff.” Id. §-1041(e)(1). “The 
question of whether § 1041 applies is a question of law that we review de novo.” Cornelius. 
2019 VT 4,^8.

On appeal, plaintiff reiterates the claims made below and argues that defendants falsely 
stated that he assaulted the complainant when it was actually a “mutual scuffle,” painted him in a 
false light by stating that he was released pending sentencing (because he had not been 
incarcerated), and erred by identifying the crime as domestic assault in the presence of a child 
since that was not the name of the actual charge.

Defendants have met the threshold statutory requirement of demonstrating that the article 
involves an exercise of free speech related to a public issue. The article concerned defendant’s 
criminal trial and this Court has previously held that matters related to law enforcement, public 
safety, and crime are areas of public concern. Id. 10. Plaintiff failed to demonstrate that the 
article was devoid of reasonable factual support in that all statements were supported by a factual 
basis. The article recounted facts from the criminal proceeding, repeated statements from the 
affidavit, contained statements made by the state’s attorney, and recounted the existence of a 
court case. Plaintiffs disagreement with how the article characterizes the facts does not 
demonstrate that the article lacked reasonable factual support. The article did not make its own 
rendition of facts ^(rather, it repeated facts made or seen at the criminal proceeding)and accurately 
reported statements made by a state’s attorney. Under these circumstances, the article had 
reasonable factual support. See id. f 15 (explaining that article had reasonable factual support 
where assertions in article were properly attributed to sources where facts were made).

Plaintiffs additional arguments do not provide a basis for reversal. Plaintiff argues that 
the court erred in stating that he did not request a retraction from the newspaper. We discern no 
error. The court’s decision recounts plaintiffs contact with the newspaper concerning the 
article: Even assuming that this recounting was not wholly accurate, plaintiff has not 
demonstrated how any error in this recitation impacted the analysis under the anti-SLAPP 
statute.

Plaintiff next contends that the court erred in failing to order discovery. Pursuant to the 
anti-SLAPP statute, when a motion to strike is filed, discovery is stayed unless the court orders 
limited discovery for good cause. 12 V.S.A. § 1041(c). Here, plaintiff has not demonstrated that 
he requested discovery in the trial court. This Court will not consider arguments that a litigant 
has not properly preserved for appeal. In re Entergy Nuclear Vt. Yankee. LLC. 2007 VT 103, 
19, 182 Vt. 340. “To properly preserve an issue for appeal a party must present the issue with 
specificity and clarity in a manner which gives the trial court a fair opportunity to rule on it.” 
State v. Ben-Mont Corp., 163-Vt. 53, 61 (1994). Having failed to request discovery in the trial 
court, plaintiff has not preserved this argument for appellate review.

Plaintiffs final argument is that the court erred in not holding a hearing before resolving 
his motion to strike. The anti-SLAPP statute contains the following provision: “The court shall
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hold a hearing on a special motion to strike not more than 30 days after service of the motion 
unless good cause exists for an extension.” 12 V.S.A. § 1041(d). Plaintiff construes this 
provision as requiring a hearing in all instances where a motion to strike is filed rather than 
simply providing the time frame in which a hearing must be held where one is requested and the 
court decides it is warranted. In general, the court may provide an evidentiary hearing regarding 
amotion when requested and necessary. V.R.C.P. 7(b)(6).

We need not decide whether 12 V.S.A. § 1041(d) requires a hearing prior to resolution of 
all motions to strike because plaintiff did not request a hearing below and has therefore failed to 
preserve the argument for appeal.

Affirmed.

BY THE COURT:

fOM. I I
Paul L. Reiber, Chief Justicel. Keiner, L-mer justi

Id E. Eaton, Jr., Asko<ociate JusticeHarold E
} '"D>/0 (jmte

\
Qgitfii'
TLaijen R. Carroll, Associate Justice
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Except as noted below, all Vermont state courthouses are open for normal business hours:

The Washington Civil/Probate Court hearings will be remote only pending further notice. The Washington 

Civil/Probate Courthouse in Montpelier remains closed but civil and probate paper filings can be brought to the 

Washington Criminal/Family Courthouse in Barre for processing. Electronic filings continue to be processed

electronically.

The Vermont Supreme Court Building in Montpelier remains closed for repair work following the flooding.

Click here for information regarding court operations, including participating in remote hearings.
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Entry orders will be posted below when available.

Date of 
Decision

Trial JudgeEntry OrderCase Name

22-AP-331 10/13/2023 Heather J. Gray
(22-AP-331)

Brian Lefflerv. Kristina Leffler
23-AP-095 10/13/2023 Elizabeth Novotny

(23-AP-095)
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In re Appeal of G.L.
(23-AP-109)

23-AP-109 10/13/2023 N/A

John P. Maille v. Kathleen Kirkpatrick

(Maille)
Mary Miles 

Teachout (Ret.)
23-AP-lll 10/13/2023

(23-AP-l 11)

In re K.H.. K.H.. K.D.. Juveniles
Mary L. Morrissey23-AP-l 17 10/13/2023

(23-AP-l 17)

American Empire General Contracting

Com. & Pro Claims. Inc, v. Department of

Labor (Kayla Herrick)

(23-AP-145)

23-AP-145 10/13/2023 N/A

M.J. v. L.C.S.D.
Daniel Richardson23-AP-156 10/13/2023

(23-AP-156)

In re A.D.. Juvenile
David A. Barra23-AP-173 10/13/2023

(23-AP-173)

23-AP-176 10/13/2023 Jennifer Barrett
(23-AP-176)

Howard E. Van 
Benthuysen (Ret.)

In re A.W & J.W.. Juveniles
23-AP-191 10/13/2023

(23-AP-191)

A. Gregory 

Rainville
State v. Trever Hoag

(23-AP-301)
23-AP-301 10/4/2023

A. Gregory 

Rainville
State v. Aaron Labor

23-AP-288 9/26/2023
(23-AP-288)

A. Gregory 

. Rainville.
23-AP-287 9/25/2023

(23-AP-287)

Richard LaRoche v. Darla Sterett
John R. Treadwell(LaRoche) 23-AP-002 9/15/2023

(23-AP-002)

James Gibbons Jr. v. Dana Gray &
23-AP-055 9/15/2023 Daniel Richardson
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Caledonian Record
(23-AP-055)

23-AP-065,
23-AP-085

State v. Travis G. Cram
Timothy B.Tomasi9/15/2023

(23-AP-065,23-AP-085)

Daniel Delorm v. Town of Hancock &
David R. Fenster23-AP-073 9/15/2023Norman Smith

(23-AP-073)

Claire Cookman v. Champlain Valiev

Plumbing & Heating 

(23-AP-075)

Mary Miles 

Teachout
23-AP-075 9/15/2023

Jennifer Parmelee v. Department of Labor

(Bridge School. Inc.)
(23-AP-089)

N/A23-AP-089 9/15/2023

In re David Piquette

(23-AP-102)
Michael R. Kainen23-AP-102 9/15/2023

A. Gregory 

Rainville
Mia Wells v. Jeffery Tanner

(23-AP-107)
23-AP-107 9/15/2023

In re A.P.. Juvenile
23-AP-110 9/15/2023 David R. Fenster

(23-AP-110)

Ronald Whitmore v. Department of Labor
(Global Foundries US 2 LLC1

(23-AP-137)

23-AP-137 9/15/2023 N/A

Town of Bennington v. M.V. Properties. Inc. 

(23-AP-144)
John W. Valente23-AP-144 9/15/2023

In re M.W.. M.W.. B.W.. Juveniles
Scot L. Kline23-AP-147 9/15/2023

(23-AP-147)

Jeffrey Rivard v. Brattleboro Reformer &
Susan Smallheer Michael R. Kainen23-AP-149 9/15/2023

(23-AP-149)
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Richard Moreno & Brian Lvttle v. Town of
N/A23-AP-276 9/12/2023Proctor

(23-AP-276)

State v. Jean Barrett
Howard Kalfus23-AP-250 8/23/2023

(23-AP-250)

Laura Wilson v. James Gibbons. Jr.

(22-AP-309)
Thomas J. Devine22-AP-309 8/18/2023

In re Edward Johnson
Timothy B.Tomasi23-AP-022 8/18/2023

(23-AP-022)

Brenda Shores v. Junction Auto Sales
David R. Fenster23-AP-045 8/18/2023

(23-AP-045)

Kerry Ann 

McDonald-Cady
State v. Ernest J. Muir. Jr.

23-AP-054 8/18/2023
(23-AP-054)

In re S.H.. E.H.. A.B.. Juveniles

(23-AP-066)
Howard A. Kalfus23-AP-066 8/18/2023

Katherine A. 
Hayes

Amanda Houle v. Jason Houle
23-AP-078 8/18/2023

(23-AP-078)

In re Z.S.. Juvenile
(23-AP-090)

Mary L. Morrissey23-AP-090 8/18/2023

Josh Manheimer v. Our Court Tennis Club
23-AP-092 8/18/2023 Timothy B.Tomasietal.

(23-AP-092)

Dean Pierce v. Town of Shelburne Vermont
Helen M.Toor23-AP-108 8/18/2023

(23-AP-108)

State v. Christopher Labrie
(23-AP-241)

Gregory A. 
Rainville

23-AP-241 8/14/2023

James Duncan v. Department of Labor
(Wright & Morrisev Inc.)

(22-AP-302)

N/A22-AP-302 7/21/2023
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Robert P. Gerety,Richard Strobl v. Christine Strobl
22-AP-341 7/21/2023

Jr.(22-AP-341)

Deanna Bartlett v. Department of Labor

(23-AP-006)
23-AP-006 7/21/2023 N/A

Robert P. Gerety,In re Misbah Abdul-Kareem
23-AP-018 7/21/2023

Jr.(23-AP-018)

In re James T. Burke
Helen M.Toor23-AP-020 7/21/2023

(23-AP-020)

Jill Krowinski v. Kvle Wolfe
(23-AP-021)

Robert A. Mello23-AP-021 7/21/2023

Katherine A. 

Hayes
Amv Wetzel v. Daniel Zimmer

(23-AP-030)
23-AP-030 7/21/2023

In re A.T.. Juvenile
Mary L. Morrissey23-AP-043 7/21/2023

(23-AP-043)

Amanda Houle v. Jason Houle
Michael R: Kainen23-AP-047 7/21/2023

(23-AP-047)

In re E.R.. Juvenile
Howard A. Kalfus23-AP-061 7/21/2023

(23-AP-061)

In re Windham & Windsor Housing Trust 
Permit Appeal (Laura Campbell) 

(23-AP-080)

Thomas A. Walsh23-AP-080 7/21/2023

State v. Jason Combs
Elizabeth Novotny23-AP-185 7/3/2023

(23-AP-185)

In re J.G.. Juvenile

(22-AP-349)
David A. Barra22-AP-349 6/28/2023

State of Vermont v. Perrv H. Thompson

(22-AP-175)
Timothy B. Tomasi22-AP-175 6/9/2023

Aaron A. Jacobs v. Adrasteia K. Andrews
22-AP-264 6/9/2023 Elizabeth D. Mann

(22-AP-264)
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Kathleen Lehoe v. Department of Labor

(22-AP-289)
N/A22-AP-289 6/9/2023

In re C.C.. Juvenile
Thomas J. Devine22-AP-292 6/9/2023

(22-AP-292)

Michael Hubbard & Wendv Hubbard v.

Harold S. Hubbard et al. Samuel Hoar, Jr.22-AP-308 6/9/2023

(22-AP-308)

Michael R. Kainen;State of Vermont v. Kriss M. Valerio
22-AP-312 6/9/2023

(22-AP-312) Jennifer Barrett

In re R.B.. Juvenile
Michael R. Kainen22-AP-347 6/9/2023

(22-AP-347)

In re N.H.. Juvenile

(22-AP-351)
Mary L. Morrissey22-AP-351 6/9/2023

In re T A.. Juvenile
Thomas J. Devine23-AP-008 6/9/2023

(23-AP-008)

In re M.B.. Juvenile
Jennifer Barrett23-AP-010 6/9/2023

(23-AP-010)

In re L.C.. Juvenile
Jennifer Barrett23-AP-016 6/9/2023

(23-AP-016)

Joshua Schefflerv. Mikaela Casey

(23-AP-025)
Howard A. Kalfus23-AP-025 6/9/2023

In re L.B.. Juvenile

(23-AP-026)
23-AP-026 6/9/2023 Jennifer Barrett

In re V.F.. Juvenile 

(23-AP-029)
Michael J. Harris23-AP-029 6/9/2023

In re E.S.. Juvenile
23-AP-031 6/9/2023 Thomas J. Devine

(23-AP-031)
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In re L.P.. Juvenile

(23 AP-035)
Howard A. Kalfus23-AP-035 6/9/2023

Kerry Ann 

McDonald-Cady
State v. Keith George 

(22-AP-254)
22-AP-254 5/5/2023

Alpine Haven Property Owners
Thomas Carlson22-AP-255 5/5/2023

(22-AP-255)

Alpine Haven Property Owners

Association. Inc, v. Edward Deotula Thomas Carlson22-AP-256 5/5/2023

(22-AP-256)

Karen Ceealis v. Raymond E. Knutsen & 

Marilvnn Knutsen
(22-AP 280)

Helen M.Toor22-AP-280 5/5/2023

Katrina Dugan v. Department of Labor 

(22-AP-290)
N/A22-AP-290 5/5/2023

Michael J. Harris22-AP-311 5/5/2023
(22-AP-311)

Jason Herron v. Town of Guilford
Michael R. Kainen22-AP-322 5/5/2023Selectboard

(22-AP-322)

In re Grievance of Gary Stevens

(22-AP-330)
N/A22-AP-330 5/5/2023

Katherine A. 

Hayes
Robert E. Diaz III v. Erin Diaz

22-AP-340 5/5/2023
(22-AP-340)

Steven Neratko v. Town of Springfield. 
Vermont

Robert P. Gerety,
22-AP-352 5/5/2023 .

Jr.
(22-AP-352)

In re N.C.. A.C.. M.J.C.. Juveniles
(23-AP-013)

Thomas J. Devine23-AP-013 5/5/2023
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Beveriv Spaulding (Minor) v. Thomas 

Minor Elizabeth Novotny23-AP-033 5/5/2023

(23-AP-033)

State v. Michael Louise
Cortland Corsones23-AP-113 4/28/2023

(23-AP-U3)

In re N.Y.. Juvenile

(21-AP-210)
David A. Barra21-AP-210 4/7/2023

In re Guardianship of Virginia Black 

(Elizabeth Black & Jonathan Black.
Appellants)

(22-AP-153)

Robert R. Bent22-AP-153 4/7/2023

In re J.B.. Juvenile
Heather J. Gray22-AP-252 4/7/2023

(22-AP-252)

Kaifa Dennis v. Department of Labor

(Health Design Ltd Co.)

(22-AP-269)

22-AP-269 4/7/2023 N/A

In re G.W.. Juvenile
Howard A. Kalfus22-AP-276 4/7/2023

(22-AP-276)

Aerie Point Holdings LLC v. Vorsteveld 
Farm LLC

Mary Miles 

Teachout
22-AP-279 4/7/2023

(22-AP-279)

Stephen Berry v. Department of Labor

(22-AP-294)
22-AP-294 4/7/2023 N/A

In re Z.R.. Juvenile
Howard A. Kalfus22-AP-318 4/7/2023

(22-AP-318)

In re S.G.. C.G. B.B. Juveniles
Elizabeth D. Mann22-AP-346 4/7/2023

(22-AP-346)

Levi Davis v. Department of Corrections
(22-AP-129)

Robert A. Mello22-AP-129 3/10/2023
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Marjorie Johnston v. City of Rutland 

(Kamberleieh Johnston. Appellant) 
(22-AP-149)

N/A22-AP-149 3/10/2023

Chelsea Griggs v. Christopher Griggs 

(22-AP-186)
Thomas Carlson22-AP-186 3/10/2023

Rein Kolts v. James Baker
Robert A. Mello22-AP-204 3/10/2023

(22-AP-204)

Paul Webster v. Department of Labor

(22-AP-226)
N/A22-AP-226 3/10/2023

Angel White v. Department of Labor 

(22-AP-247)
22-AP-247 3/10/2023 N/A

Joseph Smith v. Ami Smith
(22-AP-277)

Heather Gray22-AP-277 3/10/2023

In re S.R.. Juvenile
Mary L. Morrissey22-AP-243 2/23/2023

(22-AP-243)

Robin Vose v. Laurey Packard
(22-AP-176)

Thomas Carlson22-AP-176 2/10/2023

Kirstin K. 
Schoonover

Page Wheelock v. Alexander Dobbs
(22-AP-196)

22-AP-196 2/10/2023

AlisonS. Arms,In re B.C.. Juvenile
22-AP-203 2/10/2023

(22-AP-203) Thomas J. Devine

Amanda Lynch v. Teresa Wiggin 

(22-AP-218)
Michael R. Kainen22-AP-218 2/10/2023

Brooke Tabor v. Tereka Hand
22-AP-220 2/10/2023 Helen M.Toor

(22-AP-220)

Kerry Ann 

McDonald-Cady
In re K.P.. Juvenile

22-AP-238 2/10/2023
(22-AP-238)
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Emanuel G. Contos v. Town of Katherine A. 

Hayes
22-AP-240 2/10/2023Londonderry & Sandra Superchi

(22-AP-240)

Kerry Ann 

McDonald-Cady
State of Vermont v. Cory Racicot

(23-AP-039)
23-AP-039 2/8/2023

A. Gregory 

Rainville
State v: Brandon Bessette

23-AP-023 1/20/2023
(23-AP-023)

Robert P. Gerety,Joanne Aquilino* v. Jeffrey Yrsha

(22-AP-104)
22-AP-104 1/13/2023

Jr. .

Kerry Ann 

McDonald-Cady
Joshua Alderman v. Breanna Wood

22-AP-161 1/13/2023
(22-AP-161)

Kirstin K. 

Schoonover
In re P.B.. Juvenile

22-AP-208 1/13/2023
(22-AP-208)

In re B.F.. Juvenile
Mary L. Morrissey22-AP-223 1/13/2023

(22-AP-223)

In re M.P. D.P.. A.P, Juveniles

(22-AP-236)
Elizabeth D. Mann22-AP-236 1/13/2023

2022 +

2021 +

2020 +

2019 +

2001-2018 +
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