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PER CURIAM:"

Following a stipulated bench trial, Benancio Castaneda was convicted
of conspiring to distribute and possess with intent to distribute 50 grams or
more of methamphetamine (actual), and of possession with the intent to

distribute 50 grams or more of methamphetamine (actual). The district court

* Pursuant to 5TH CIRCUIT RULE 47.5, the court has determined that this
opinion should not be published and is not precedent except under the limited
circumstances set forth in 5TH CIRCUIT RULE 47.5.4.
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sentenced Castaneda to a total of 180 months in prison and a total of five years

of supervised release.

Castaneda appeals the district court’s denial of the motion to suppress
the evidence found in the vehicle he was driving, arguing that the police
officer did not have reasonable suspicion to extend the traffic stop to wait for
a canine unit. We review the district court’s factual findings with respect to
a motion to suppress for clear error and its legal conclusions de novo. United
States v. Powell, 732 F.3d 361, 369 (5th Cir. 2013). In a case where, as here,
the district court’s denial of the motion “is based on live oral testimony, the
clearly erroneous standard is particularly strong because the judge had the
opportunity to observe the demeanor of the witnesses.” United States v.
Bass, 996 F.3d 729, 736-37 (5th Cir. 2021) (internal quotation marks and
citation omitted). Moreover, we view the evidence in the light most favorable
to the prevailing party, here the Government, see 7d. at 737, and the district
court’s ruling on the suppression motion “should be upheld if there is any
reasonable view of the evidence to support it,” Unsted States v. Massi,
761 F.3d 512, 520 (5th Cir. 2014) (internal quotation marks and citation
omitted).

Where the police officer “develops reasonable suspicion of additional
criminal activity during his investigation of the circumstances that originally
caused the [traffic] stop, he may further detain [the vehicle’s] occupants for
a reasonable time while appropriately attempting to dispel this reasonable
suspicion.”  United States v. Smith, 952 F.3d 642, 647 (5th Cir. 2020)
(internal quotation marks and citation omitted). In this case, Deputy Dwight
Montgomery initiated the traffic stop because the vehicle’s license plate
could not be read, as it was a temporary paper tag that was not secured
properly and was “flapping.” Deputy Montgomery knew that narcotics
agents had been surveilling Castaneda after seeing him leave a house they had

been monitoring. Moreover, during the traffic stop, Castaneda gave
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inconsistent and untruthful stories about where he had been coming from. In
addition, Castaneda’s driver’s license was invalid, and his driver’s license
had been suspended due to his failure to complete a drug-education program.
Castaneda also was “pretty visibly nervous, jittery,” avoided eye contact,

and “couldn’t sit still.”

Agent Marvin Patterson testified that, just prior to the traffic stop, he
and another narcotics agent were conducting surveillance on a house where
neighbors had complained about short-stay traffic consistent with drug
trafficking. Agent Patterson testified that he observed Castaneda enter that
house carrying a lunchbox and leave with that lunchbox after less than 10
minutes, and that small containers like the lunchbox can be used to carry
narcotics. Agent Patterson’s knowledge can be imputed to Deputy
Montgomery because they were in communication with each other, and
Agent Patterson participated in the traffic stop in coordination with Deputy
Montgomery. See Powell, 732 F.3d at 369. Viewing the evidence in the
aggregate and in the light most favorable to the Government, the district
court did not err in concluding that the officers had developed reasonable
suspicion of additional criminal activity that justified extending the stop to
wait for the canine unit. See United States v. Reyes, 963 F.3d 482, 487-90 (5th
Cir. 2020); see also United States v. Pack, 612 F.3d 341, 361-62 (5th Cir. 2010),
modified on other grounds on denial of reh’g, 622 F.3d 383 (5th Cir. 2010).

Castaneda also challenges the canine sniff itself, asserting that the
canine handler prompted the dog to stick her nose through the vehicle’s
window, resulting in an unlawful search. We need not decide whether the
canine handler did prompt the dog in that manner, however, because the
canine handler testified that, before the dog put her nose in the window, the
dog had already alerted by the front driver’s-side wheel when she climbed
under the vehicle. The district court found that the canine handler’s

testimony was credible, and this credibility determination is entitled to
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deference. See United States v. Gibbs, 421 F.3d 352, 357 (5th Cir. 2005).
Accordingly, based on that alert by the wheel, the officers had already
obtained probable cause to search the vehicle. See United States v. Williams,
69 F.3d 27, 28 (5th Cir. 1995). The district court therefore did not err in

denying Castaneda’s motion to suppress.

Finally, Castaneda argues that the district court should have reduced
his offense level because he accepted responsibility for his offense under
U.S.S.G. § 3E1.1. In denying the reduction, the district court noted that
Castaneda filed and signed a bench trial stipulation in September 2021, but
then on the morning that the bench trial was scheduled to occur, Castaneda
said that he wished to exercise his right to a jury trial and he denied having
signed that stipulation. Consequently, the district court scheduled a jury trial
for that November, but in the week before the jury trial, Castaneda
announced that he no longer wanted a jury trial and that he would sign
another stipulation; he then signed the stipulation (along with the motion for
a bench trial) in the district court’s presence so he could not claim again that
he did not sign it. Based on this record, the district court’s denial of a
reduction for the acceptance of responsibility was not “without foundation.”
United States v. Lord, 915 F.3d 1009, 1020 (5th Cir. 2019); see also United
States v. Omigie, 977 F.3d 397, 406 (5th Cir. 2020).

The judgment of the district court is AFFIRMED.
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF TEXAS ABILENE DIVISION

UNITED STATES OF AMERICA JUDGMENT IN A CRIMINAL CASE

Case Number: 1:21-CR-00031-H-BU(1)
USM Number: 51839-509

Brian Daniel Poe
Defendant’s Attorney

BENANCIO CASTANEDA

wn Wwn wn Wwn wn Wun wn

THE DEFENDANT:

O ]1 pleaded guilty to count(s)

pleaded guilty to count(s) before a U.S. Magistrate
Judge, which was accepted by the court.

pleaded nolo contendere to count(s) which was
accepted by the court

B4 | was found guilty on count(s) after a plea of not guilty | 1 and 2 of the Indictment filed May 12, 2021.

]

(]

The defendant is adjudicated guilty of these offenses:
Title & Section / Nature of Offense Offense Ended Count
21 U.S.C. § 846 - Conspiracy Lo Distribute and Possess with Intent to Distribute 50 Grams or More 10/02/2020 |
of Methamphetamine (Actual)
21 U.S.C. §§ 841(a)(1). 841(b)(1)(A)(viii) - Possession with Intent to Distribute 50 Grams or More 10/02/2020
of Methamphetamine (Actual)

[3%]

The defendant is sentenced as provided in pages 2 through 7 of this judgment. The sentence is imposed pursuant to the Sentencing
Reform Act of 1984.

[J The defendant has been found not guilty on count(s)

(J Count(s) (Jis [J Remaining count(s) are dismissed on the motion of the United States

It is ordered that the defendant must notify the United States attorney for this district within 30 days of any change of name,
residence. or mailing address until all fines, restitution, costs, and special assessments imposed by this judgment are fully paid. If
ordered to pay restitution, the defendant must notify the court and United States attorney of material changes in economic
circumstances.

August 25,2022

Date of Imposition of Judgment

United States District Judge
Name and Title of Judge

August 25, 2022

Date

22-10844.231



Case 1:21-cr-00031-H-BU Document 125 Filed 08/25/22 Page 2 of 7 PagelD 647

AO 245B (Rev. TXN 9/19) Judgment in a Criminal Case Judgment -- Page 2 of 7
DEFENDANT: BENANCIO CASTANEDA
CASE NUMBER: 1:21-CR-00031-H-BU(1)
IMPRISONMENT

The defendant is hereby committed to the custody of the United States Bureau of Prisons to be imprisoned for a total term of:

180 months as to count 1; 180 months as to count 2, to run concurrently to count 1, for a total aggregate sentence of 180 months.

The court makes the following recommendations to the Bureau of Prisons: Incarceration at FCI Fairton, NJ.

The Court recommends that, while incarcerated, the defendant receive appropriate substance-abuse and mental-health treatment, but
the Court did not lengthen the defendant's prison term to promote rehabilitation. See Tapia v. United States, 564 U.S. 319 (2011).

X  The defendant is remanded to the custody of the United States Marshal.
[] The defendant shall surrender to the United States Marshal for this district:

] at O am. O pm. on
[0  as notified by the United States Marshal.
[0 The defendant shall surrender for service of sentence at the institution designated by the Bureau of Prisons:

[J before2 p.m. on
] as notified by the United States Marshal.
[0  as notified by the Probation or Pretrial Services Office.

RETURN
I have executed this judgment as follows:
Defendant delivered on to
at , with a certified copy of this judgment.

UNITED STATES MARSHAL

By
DEPUTY UNITED STATES MARSHAL

22-10844.232
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AO 245B (Rev. TXN 9/19) Judgment in a Criminal Case Judgment -- Page 3 of 7
DEFENDANT: BENANCIO CASTANEDA
CASE NUMBER: 1:21-CR-00031-H-BU(1)

SUPERVISED RELEASE

Upon release from imprisonment, the defendant shall be on supervised release for a term of: Five (5) years for Count 1 and Five (5)
years for Count 2, running concurrently for a total term of Five (5) years.

MANDATORY CONDITIONS

. You must not commit another federal, state or local crime.

2

You must not unlawfully possess a controlled substance.

L

You must refrain from any unlawful use of a controlled substance. You must submit to one drug test within 15 days of release
from imprisonment and at least two periodic drug tests thereafter, as determined by the court.

[] The above drug testing condition is suspended, based on the court's determination that you pose a low risk of future
substance abuse. (check if applicable)

4. [ You must make restitution in accordance with 18 U.S.C. §§ 3663 and 3663A or any other statute authorizing a sentence
of restitution. (check if applicable)

You must cooperate in the collection of DNA as directed by the probation officer. (check if applicable)

] X

You must comply with the requirements of the Sex Offender Registration and Notification Act (34 U.S.C. § 20901, et
seq.) as directed by the probation officer, the Bureau of Prisons, or any state sex offender registration agency in which
you reside, work, are a student, or were convicted of a qualifying offense. (check if applicable)

7. [] Youmust participate in an approved program for domestic violence. (check if applicable)

You must comply with the standard conditions that have been adopted by this court as well as with any additional
conditions on the attached page.

22-10844.233
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AO 245B (Rev. TXN 9/19) Judgment in a Criminal Case Judgment -- Page 4 of 7
DEFENDANT: BENANCIO CASTANEDA
CASE NUMBER: 1:21-CR-00031-H-BU(1)

STANDARD CONDITIONS OF SUPERVISION

As part of your supervised release, you must comply with the following standard conditions of supervision. These conditions are
imposed because they establish the basic expectations for your behavior while on supervision and identify the minimum tools needed
by probation officers to keep informed, report to the court about, and bring about improvements in your conduct and condition.

1. You must report to the probation office in the federal judicial district where you are authorized to reside within 72 hours of vour
release from imprisonment, unless the probation officer instructs you to report to a different probation office or within a different time
frame.

2. After initially reporting to the probation office, you will receive instructions from the court or the probation officer about how and
when you must report to the probation officer, and you must report to the probation officer as instructed.

3. You must not knowingly leave the federal judicial district where you are authorized to reside without first getting permission from
the court or the probation officer.

4. You must answer truthfully the questions asked by your probation officer.

5. You must live at a place approved by the probation officer. If you plan to change where you live or anything about your living
arrangements (such as the people you live with), you must notify the probation officer at least 10 days before the change. If notifying
the probation officer in advance is not possible due to unanticipated circumstances, you must notify the probation officer within 72
hours of becoming aware of a change or expected change.

6. You must allow the probation officer to visit you at any time at your home or elsewhere, and you must permit the probation officer
to take any items prohibited by the conditions of your supervision that he or she observes in plain view.

7. You must work full time (at least 30 hours per week) at a lawful type of employment, unless the probation officer excuses you from
doing so. If you do not have full-time employment you must try to find full-time employment, unless the probation officer excuses
vou from doing so. If you plan to change where you work or anything about your work (such as your position or your job
responsibilities), you must notify the probation officer at least 10 days before the change. If notifying the probation officer at least 10
days in advance is not possible due to unanticipated circumstances, you must notify the probation officer within 72 hours of
becoming aware of a change or expected change.

8. You must not communicate or interact with someone vou know is engaged in criminal activity. If you know someone has been
convicted of a felony, you must not knowingly communicate or interact with that person without first getting the permission of the
probation officer.

9. If you are arrested or questioned by a law enforcement officer, you must notify the probation officer within 72 hours.

10. You must not own, possess, or have access to a firearm, ammunition, destructive device, or dangerous weapon (i.e., anything that
was designed, or was modified for, the specific purpose of causing bodily injury or death to another person such as nunchakus or
tasers).

11. You must not act or make any agreement with a law enforcement agency to act as a confidential human source or informant
without first getting the permission of the court.

12. If the probation officer determines that you pose a risk to another person (including an organization), the probation officer may
require you to notify the person about the risk and you must comply with that instruction. The probation officer may contact the
person and confirm that you have notified the person about the risk.

13. You must follow the instructions of the probation officer related to the conditions of supervision.

U.S. Probation Office Use Only

A U.S. probation officer has instructed me on the conditions specified by the court and has provided me with a
written copy of this judgment containing these conditions. I understand additional information regarding these
conditions is available at www.txnp.uscourts.gov.

Defendant’s Signature Date

22-10844.234
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A0 245B (Rev. TXN 9/19) Judgment in a Criminal Case Judgment -- Page 5 of 7
DEFENDANT: BENANCIO CASTANEDA
CASE NUMBER: [:21-CR-00031-H-BU(1)

SPECIAL CONDITIONS OF SUPERVISION

L. The defendant shall participate in outpatient mental health treatment services as directed by the
probation officer until successfully discharged. These services may include medications
prescribed by a licensed physician. The defendant shall contribute to the costs of services
rendered (copayment) at the rate of at least $40.00 per month.

2, The defendant shall participate in an outpatient program approved by the probation officer for
treatment of narcotic, drug, or alcohol dependency that will include testing for the detection of
substance use, abstaining from the use of alcohol and all other intoxicants during and after
completion of treatment, and contributing to the costs of services rendered (copayment) at the
rate of at least $40.00 per month.

22-10844.235
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DEFENDANT: BENANCIO CASTANEDA
CASE NUMBER: 1:21-CR-00031-H-BU(1)

CRIMINAL MONETARY PENALTIES

The defendant must pay the total criminal monetary penalties under the schedule of payments page.

Assessment Restitution Fine AVAA Assessment* JVTA Assessment** |
TOTALS [ $200.00 $.00 $.00 $.00 $.00
[] The determination of restitution is deferred until An Amended Judgment in a Criminal Case (A0245C) will be entered

after such determination.
[0 The defendant must make restitution (including community restitution) to the following payees in the amount listed below.

IT the defendant makes a partial payment. each payee shall receive an approximately proportioned payment. However, pursuant to 18 U.S.C.
§ 3664(i), all nonfederal victims must be paid before the United States is paid.

[] Restitution amount ordered pursuant to plea agreement $

[] The defendant must pay interest on restitution and a fine of more than $2,500, unless the restitution or fine is paid in full before
the fifteenth day after the date of the judgment, pursuant to 18 U.S.C. § 3612(f). All of the payment options on the schedule of
payments page may be subject to penalties for delinquency and default, pursuant to 18 U.S.C. § 3612(g).

] The court determined that the defendant does not have the ability to pay interest and it is ordered that:
[] the interest requirement is waived for the [] fine [] restitution

[] the interest requirement for the [] fine [] restitution is modified as follows:

* Amy, Vicky, and Andy Child Pornography Victim Assistance Act of 2018, Pub. L. No. 115-299.

** Justice for Victims of Trafficking Act of 2013, Pub. L. No. 114-22

*#% Findings for the total amount of losses are required under Chapters 109A, 110, 110A, and 113A of Title 18 for offenses committed on or after
September 13, 1994, but before April 23, 1996.

22-10844.236
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DEFENDANT: BENANCIO CASTANEDA
CASE NUMBER: 1:21-CR-00031-H-BU(1)
SCHEDULE OF PAYMENTS

Having assessed the defendant’s ability to pay, payment of the total criminal monetary penalties is due as follows:

A

]

N U R O A

Lump sum payments of $ due immediately, balance due

not later than , or
in accordance O G g Db ] E.or [] Fbelow;or
Payment to begin immediately (may be combined with ] C, ] D,or [] Fbelow);or
Payment in equal ‘  (e.g., weekly, monthly, quarterly) installments of § over a period of
(e.g., months or years), to commence (e.g., 30 or 60 days) after the date of this judgment;
or ‘
Payment in equal 20 (e.g., weekly, monthly, quarterly) installments of § over a period of
(e.g., months or years), to commence fe.g., 30 or 60 days) after release from

imprisonment to a term of supervision; or

Payment during the term of supervised release will commence within _  feg, 30 or 60 days) after release
from imprisonment. The court will set the payment plan based on an assessment of the defendant’s ability to pay at that
time; or

Special instructions regarding the payment of criminal monetary penalties:

It is ordered that the Defendant shall pay to the United States a special assessment of $200.00 for Counts 1 and 2,
which shall be due immediately. Said special assessment shall be paid to the Clerk, U.S. District Court.

Unless the court has expressly ordered otherwise, if this judgment imposes imprisonment, payment of criminal monetary penalties is
due during imprisonment. All criminal monetary penalties, except those payments made through the Federal Bureau of Prisons’
Inmate Financial Responsibility Program, are made to the clerk of the court.

The defendant shall receive credit for all payments previously made toward any criminal monetary penalties imposed.

O

O
O
O

Joint and Several

See above for Defendant and Co-Defendant Names and Case Numbers (including defendant number), Total Amount, Joint and
Several Amount, and corresponding payee, if appropriate.

The defendant shall pay the cost of prosecution.

The defendant shall pay the following court cost(s):

The defendant shall forfeit the defendant’s interest in the following property to the United States:

Payments shall be applied in the following order: (1) assessment, (2) restitution principal, (3) restitution interest, (4) AVAA
assessment, (5) fine principal, (6) fine interest, (7) community restitution, (8) JVTA assessment, (9) penalties, and (10) costs,
including cost of prosecution and court costs.

22-10844.237
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF TEXAS
ABILENE DIVISION

UNITED STATES OF AMERICA,
Plaintiff,

V- No. 1:21-CR-031-H-BU-1

BENANCIO CASTANEDA (1),

Defendant.

MEMORANDUM OPINION AND ORDER
DENYING MOTION TO SUPPRESS EVIDENCE

Before the Court is Benancio Castaneda’s Motion to Suppress Evidence, which
alleges that (1) officers prolonged a traffic stop beyond the time reasonably necessary to
investigate Castaneda’s traffic violation, and (2) he was the subject of an unlawful search
when a drug dog stuck her head through his open car window and sniffed. Dkt. No. 42.
Having reviewed the briefing and considered the evidence admitted during the suppression
hearing, including the officers’ credible testimony, the Court denies the motion.

First, even if the traffic officer’s actions were not reasonably related in scope to the
circumstances that justified the stop, there was no Fourth Amendment violation because the
officer developed reasonable suspicion of additional criminal activity in the course of the
stop and before the initial purpose of the stop had been fulfilled. The officer knew that
Castaneda (1) was being surveilled by narcotics investigators; (2) lied about where he was
traveling from; (3) gave inconsistent stories about his prior whereabouts; and (4) had his
driver’s license suspended for failing to complete a drug-education program. Additionally,
when speaking with the officer, Castaneda exhibited signs of atypical nervousness—refusing

to make eye contact, being jittery and combative, and not sitting still. These facts,

22-10844.81
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combined with the officer’s 11 years of law-enforcement experience, provided reasonable
suspicion early in the traffic stop of additional illegal activity. This additional reasonable
suspicion justified the short delay before the police dog arrived.

Second, the Court finds that the drug dog alerted to the presence of narcotics before
she put her nose through the car window. When the dog alerted, officers had probable
cause to search the car, so there was no Fourth Amendment violation resulting from the dog
briefly putting her nose through the window after the alert. Moreover, the canine officer
testified that he did not cue the dog to stick her nose through the window, and the dog’s
additional activity after the alert was to source the possible location of the narcotics and not
to obtain a new or additional alert. Thus, an unlawful search of Castaneda’s car did not
occur when the dog put her nose through the car window and that officers had independent,
lawfully obtained probable cause to search the car before that occurrence.

For these reasons, and as explained in more detail below, the Court finds that the
stop was reasonable and that Castaneda was not subjected to an unlawful canine search.
Thus, the Court denies Castaneda’s motion to suppress.

1. Factual and Procedural Background

A. Factual Background

On September 1, 2021, the Court conducted an in-person evidentiary hearing on
Castaneda’s motion. Dkt. No. 54. The government called four witnesses: Agent Patterson,

Agent Adames, Deputy Montgomery, and Deputy Waddle. The government admitted into

22-10844.82
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evidence government’s exhibits 1-3, and 5. Id. Castaneda admitted into evidence
defendant’s exhibit 1.> Id.

The Court finds that Patterson, Adames, Montgomery, and Waddle testified
credibly. In light of these credibility determinations and suppression exhibits, the Court
makes the following findings of fact.

Investigators with the Taylor County Sheriff’s Office received a tip that activity
consistent with drug trafficking was occurring at a house located at 2302 Edgemont Street in
Abilene, Texas. Suppress H'rg Tr. at 7. The investigators conducted surveillance on the
residence but did not observe any activity. Id. at 8. After the Sheriff’s Office received at
least one more tip, Patterson and Adames surveilled the residence. Id. at 8, 20.

While surveilling the residence, Patterson and Adames had a clear view of it. Id. at
8. Shortly after their arrival, Patterson and Adames observed a silver car pull up to the
residence and park in front of it. Id. at 8-9, 20-21. Then, Castaneda and a female passenger
exited the car and entered the residence. Id. at 9. When Castaneda entered the residence,
he was carrying a small cooler. Id. Less than ten minutes later, Castaneda and the
passenger returned the to the car with the small cooler. Id. at 10. The pair then left the
residence in the car. Id.

Patterson followed the car, and less than one minute after the car left the residence,
Patterson contacted Montgomery and requested that he perform a traffic stop on

Castaneda’s car because it had a temporary license plate that was flapping in the wind. Id.

! These exhibits included: Montgomery’s body-camera footage from Castaneda’s traffic stop; camera
footage of Waddle and the drug dog making passes on Castaneda’s car; a map of the route that
officers took when they followed Castaneda; and the citation that Deputy Montgomery wrote.

2 This exhibit is Adames’s body-camera footage.

22-10844.83



Case 1:21-cr-00031-H-BU Document 60 Filed 09/08/21 Page 4 of 22 PagelD 174

at 10, 12. Patterson continued to follow the car for approximately five or six miles until
Montgomery caught up and made the traffic stop.® Id. at 11.

During the stop, Montgomery informed Castaneda that his license plate was flapping
in the wind and asked for Castaneda’s driver’s license. Gov. Ex. 1 at 0:01-0:28. Castaneda
responded by telling Montgomery that his driver’s license was invalid. Id. After taking
Castaneda’s name, Montgomery asked Castaneda where he was coming from. Id. at 0:28—
1:30. At first, Castaneda said that he was coming from “a friend’s house on Sayles.” Id.
Then, Castaneda changed his story and said he met his friend at Cash Savers on First and
Sayles. Id. At the time, Montgomery knew that Castaneda was lying about where he had
come from. Suppress H'rg Tr. at 79-81.

According to Montgomery, Castaneda and his female passenger acted nervous
during this interaction. Id. at 50, 75-76. In particular, Montgomery noticed that Castaneda
was jittery, would not look him in the eye, and could not sit still. /d. Montgomery testified
that Castaneda exhibited more nervousness than people normally exhibit when pulled over
for a traffic violation. Id.

After receiving Castaneda’s passenger’s driver’s license, Montgomery returned to his
patrol car to begin his computer checks regarding Castaneda, his passenger, and his vehicle.
Gov. Ex. 1 at 1:40-2:10. Before reentering his car, Montgomery stopped to read
Castaneda’s paper license plate, which was difficult to read because it was curled up and

flapping in the wind.* Suppress H'rg Tr. at 52. Once in his car, Montgomery promptly

3 Castaneda does not challenge the propriety of Montgomery’s traffic stop. Suppress H'rg Tr. at 4-5.

4 Montgomery’s body-camera footage confirms that the license place was hard to read for this
reason. Gov. Ex. 1 at 1:40-2:10.

22-10844.84
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began completing a field-interview report, which he is required to complete during every
traffic stop, and soon thereafter radioed dispatch regarding Castaneda, the passenger, and
Castaneda’s vehicle. Id. at 52-57; Gov. Ex. 1 at 2:10-8:00. While Montgomery was
communicating with dispatch, and about five minutes after the start of the traffic stop,
Patterson informed him that Waddle, the canine handler, was on his way with the drug dog.
Gov. Ex. 1 at 5:00-5:10. In between his communications with dispatch, Montgomery
continued to write and work on his field-interview report for the traffic stop. Suppress H'rg
Tr. at 54.

As Montgomery completed his routine investigation into the traffic violation,
Adames spoke with Castaneda. Id. at 35-36. Adames asked Castaneda if he had anything
illegal in the car. Id. When Castaneda denied having anything illegal, Adames asked
Castaneda for consent to search, which Castaneda did not give. Id. at 36. During the
conversation, Castaneda was uncooperative and argumentative and repeatedly reached into
his pockets. Id. at 32. When instructed by Adames to keep his hands either in or out of his
pockets, Castaneda stated that he was trying to grab cigarettes, and Adames told him he was
not allowed to have cigarettes. Id. However, Castaneda continued to reach into his pockets
despite being instructed not to do so. Id. Adames, who was concerned that Castaneda had
a weapon, then ordered Castaneda out of the car.’® Id. at 32-33. When asked to exit his
vehicle, Castaneda continued to be argumentative. Id. at 33. At that point, Adames did not
handcuff Castaneda or place him under arrest. Id. at 33-35.

About eight minutes into the traffic stop, dispatch confirmed with Montgomery the

registration of Castaneda’s car and that neither Castaneda nor his passenger had any active

5 Castaneda does not challenge the investigator’s request that he exit his car or the pat-down search.

5
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arrest warrants. Gov. Ex. 1 at 7:00-8:00. However, dispatch noted that Castaneda’s
driver’s license had been suspended because he failed to complete a required drug-education
program. Id. at 8:30-9:00. And at approximately nine and a half minutes after the traffic
stop started, Montgomery completed his call with dispatch and exited his patrol vehicle. Id.
at 9:20.

After exiting his vehicle, Montgomery asked Castaneda and his passenger for their
contact information—including a phone number and a home address—and for information
regarding their employment. Id. at 9:30-11:10. Montgomery asked these questions so he
could complete the required field-interview form. Suppress H’rg Tr. at 58.

Then, for a about a minute and a half to two minutes, Montgomery stood around,
made small talk with Castaneda and his passenger, and explained to Castaneda’s passenger
that he stopped them because the temporary plate was flapping in the wind. Gov. Ex. 1 at
11:10-13:15. Montgomery testified that during this time he was deciding whether to issue
Castaneda a traffic citation. Id. at 59. While Montgomery was deciding, Castaneda’s
passenger asked him what they were waiting for. Gov. Ex. 1 at 12:10-12:24. Montgomery
responded by stating, “We are waiting for the dog to get here.” Id.

About thirteen and a half minutes into the traffic stop, Montgomery retrieved his
ticket book from his trunk, re-entered his patrol vehicle, and began writing a citation. Id. at
13:30-14:30; Suppress H’rg Tr. at 61. Montgomery spent about three and a half minutes
writing the citation before initiating a second call to dispatch. Gov. Ex. 1 at 14:30-18:10;
Suppress H’rg Tr. at 61-62. During that call, Montgomery asked dispatch again for the
expiration dates of Castaneda’s vehicle’s registration and of Castaneda’s driver’s license.

Gov. Ex. 1 at 18:10-19:50. Montgomery testified that he did not record those dates the first
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time that he had received them from dispatch because he did not need them to complete his
field-interview report. Suppress H’rg Tr. at 63—64. On the call, Montgomery informed
dispatch that he was issuing a citation to Castaneda for driving without a license. Gov. Ex.
1 at 19:50-20:14. Approximately 20 minutes after initiating the traffic stop, Castaneda
completed this second call with dispatch. Id. After ending the call, Montgomery continued
writing the citation and completed a courtesy form, which informs drivers how to contest
traffic tickets, up until the time that he exited his car—about 21 and a half minutes after
initiating the traffic stop. Id. at 20:14-21:30; Suppress H'rg Tr. at 66.

Before Montgomery exited his car with the completed citation and courtesy form
and around 21 minutes after Deputy Montgomery initiated the traffic stop, the canine
handler began walking around Castaneda’s car with the drug dog.® Gov. Ex. 2; Suppress
H’rg Tr. at 66—67. Waddle first walked to the front of Castaneda’s car with the dog. Id.
Waddle testified that he used a standardized search pattern. Suppress H'rg Tr. at 85, 88, 93,
95. During this first pass, Waddle stopped briefly next to the car’s front driver’s-side tire.
Gov. Ex. 2. Waddle testified that during this pause, the dog was pulling hard and crawling
under the car. Suppress H’rg Tr. at 87, 91, 92. According to Waddle, this behavior
indicated that the dog had located an odor and was trying to determine its source. Id. at 87—
88, 91, 92. He interpreted that behavior as an alert. Id. Next, Waddle moved to the
driver’s door of the car. Id. at 90-91. When Waddle and the dog passed the door, the
driver’s window was fully open. Id. While passing this location, Waddle continued to use a

standard signaling procedure with the dog and did not order the dog to jump onto the

® By the time Montgomery exited his car after writing the citation, Waddle and the dog had already
begun walking around the car. Suppress H'rg Tr. at 66-67.

7
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windowsill. Id. at 93. However, the dog jumped on the windowsill, stuck her nose through
the open window, and sniffed inside the car. Gov. Ex. 2.

After the dog sniffed through the driver’s side window, the pair finished their first
pass by moving toward the rear of the car. Id. The pair then returned to the front of the car
to make a second pass. Id.; Suppress H’rg Tr. at 94. While there, the dog became distracted
by another dog. Id. Waddle was able to get the drug dog to focus again, and the pair began
their second pass. See id. During the second pass, the dog again started climbing under the
car—actions that Waddle testified indicated that the dog was alerting again. Id.

As the pair reached the driver’s door again, Waddle continued to use a standard
high-low pass procedure and standard signaling procedures. Gov. Ex. 2; Suppress H'rg Tr.
at 95. However, the dog climbed back onto the windowsill, stuck her nose through the
window, sniffed, and alerted. Id. At this point, around 23 minutes into the traffic stop, the
pair walked away from Castaneda’s car. Gov. Ex. 2.

The investigators subsequently searched Castaneda’s vehicle. Suppress H'rg Tr. at
16. During that search, they found narcotics. Id.

B. Procedural History

A grand jury indicted Castaneda for (1) Conspiracy to Distribute and Possess with
Intent to Distribute 50 Grams or More of Methamphetamine, and (2) Possession with Intent
to Distribute 50 Grams or More of Methamphetamine. Dkt. No. 3. Castaneda moved to
suppress all evidence discovered during the officers’ search of his vehicle. Dkt. No. 42 at 9.

The government responded in opposition. Dkt. No. 46.
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2. Legal Standards
The Fourth Amendment of the United States Constitution grants “[t]he right of the
people to be secure in their persons, houses, papers, and effects, against unreasonable

searches and seizures.” “Evidence derived from an unreasonable search or seizure generally

must be suppressed.” United States v. Alvarado-Zarza, 782 F.3d 246, 249 (5th Cir. 2015).

“IO]n a motion to suppress, the defendant has the burden of proving, by a
preponderance of the evidence, that the evidence in question was obtained in violation of

[his] constitutional rights.” United States v. Guerrero-Barajas, 240 F.3d 428, 432 (5th Cir.

2001). But “‘if a defendant produces evidence that he was arrested or subject to search
without a warrant, the burden shifts to the government to justify the warrantless search.’”
United States v. Roch, 5 F.3d 894, 897 (5th Cir. 1993) (quoting United States v. de la Fuente, 548

F.2d 528, 533 (5th Cir. 1977)). Thus, where agents “conduct[] an investigatory stop without

a warrant, the government bears the burden of proving, by a preponderance of the evidence,
that the investigatory stop was constitutional.” Guerrero-Barajas, 240 F.3d at 432.

“The judge’s role at a suppression hearing is to determine the credibility of witnesses
and find the facts.”” United States v. Jones, 187 F. Supp. 3d 714, 723 (M.D. La. 2016). “Ata
suppression hearing, it is ‘well within the trial court’s discretion’ to weigh the evidence and
make credibility determinations regarding conflicting testimony.” Id.; see Norman v.

Stephens, No. CIV.A. H-13-0624, 2013 WI 6498979, at *21 (S.D. Tex. Dec. 11, 2013).

7 See Norman v. Stephens, No. CIV.A. H-13-0624, 2013 WL 6498979, at *21 (S.D. Tex. Dec. 11,
2013); United States v. Jones, No. CRIM.A. L-12-10, 2012 WT, 1309837, at *7 (S.D. Tex. Apr. 16,
2012).
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3. Analysis

A. The traffic stop was reasonable because any lengthening of the stop was
supported by reasonable suspicion of additional criminal activity.

“The protection of the Fourth Amendment ‘extends to vehicle stops and temporary

detainment of a vehicle’s occupants.’” United States v. Reyes, 963 F.3d 482, 487 (5th Cir.

2020), cert. denied, 141 S. Ct. 861 (2020) (quoting United States v. Andres, 703 F.3d 828, 832
(5th Cir. 2013)). “After lawfully stopping a driver for a traffic violation, an officer’s actions
must be ‘reasonably related in scope to the circumstances that justified the stop of the
vehicle in the first place.”” Id. (quoting Andres, 703 F.3d at 832). Thus, “[t]he stop may last
no longer than necessary to address the traffic violation, and constitutional authority for the
seizure ‘ends when tasks tied to the traffic infraction are—or reasonably should have been—

completed.”” Id. (quoting Rodriguez v. United States, 575 U.S. 348, 354 (2015)).

Tasks are tied to a traffic infraction if they “serve the same objective as enforcement
of the traffic code: ensuring that vehicles on the road are operated safely and responsibly.”
Rodriguez, 575 U.S. at 355. Beyond determining whether to issue a traffic ticket, such tasks
include “checking the driver’s license, determining whether there are outstanding warrants
against the driver, and inspecting the automobile’s registration and proof of insurance.” Id.
In contrast, a dog sniff “is a measure aimed at detecting evidence of ordinary criminal
wrongdoing,” “is not an ordinary incident of a traffic stop,” and, therefore, “is not fairly
characterized as part of the officer’s traffic mission.” Id. at 355-56 (internal quotation marks
omitted).

During a traffic stop, however, officers may engage in “additional investigation

unrelated to the safe and responsible operation of the vehicle.” Reyes, 963 F.3d at 487. But

regardless of whether officers investigate activity unrelated to the traffic stop, they still
10
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“must diligently pursue the investigation of the traffic violation.” Id. As a result, officers
may engage in such investigation “only if [it] does not lengthen the driver’s detention or is
supported by reasonable suspicion of additional criminal activity.” Id. Where an “officer
develops reasonable suspicion of [additional criminal] activity ‘in the course of the stop and
before the initial purpose of the stop has been fulfilled, then the detention may continue
until the new reasonable suspicion has been dispelled or confirmed.”” Id. at 487-88 (quoting

United States v. Banuelos-Romero, 597 F.3d 763, 767 (5th Cir. 2010)).

The reasonable-suspicion standard requires “considerably less than proof of
wrongdoing by a preponderance of the evidence, and obviously less than is necessary for
probable cause.” Kansasv. Glover, 140 S. Ct. 1183, 1187 (2020) (internal quotation marks

(443

omitted). To have a reasonable suspicion, an “‘officer must be able to point to specific and
articulable facts which, taken together with rational inferences from those facts, reasonably

warrant that intrusion.’” Reyes, 963 F.3d at 488 (quoting Terry v. Ohio, 392 U.S. 1, 21

(1968)). This standard “‘takes into account the totality of the circumstances—the whole
picture.”” Glover, 140 S. Ct. at 1191 (quoting Navarette v. California, 572 U.S. 393, 397
(2014)). Thus, the analysis “is necessarily fact-specific, and factors which by themselves
may appear innocent, may in the aggregate rise to the level of reasonable suspicion.” Reyes,

963 F.3d at 488 (quoting United States v. Ibarra-Sanchez, 199 F.3d 753, 759 (5th Cir. 1999)).

Accordingly, an officer should “consider . . . the events . . . leading up to the search, and
then the decision whether these historical facts, viewed from the standpoint of an objectively
reasonable police officer, amount to a reasonable suspicion.” Id. (internal quotations
omitted). Finally, “a mere ‘hunch’ does not create reasonable suspicion.” Glover, 140 S. Ct.

at 1187.
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At the suppression hearing, the government provided several specific and articulable
facts known to Montgomery at the conclusion of his first call with dispatch to support that
Montgomery had a reasonable suspicion that Castaneda was engaged in drug trafficking at
that time. First, Montgomery knew that Patterson and Adames were conducting
surveillance for narcotics trafficking when they contacted him requesting that he stop
Castaneda. Suppress H'rg Tr. at 75. Montgomery also knew that the car had a temporary
license plate that was not affixed correctly. Id. at 70. Additionally, when speaking with
Montgomery, Castaneda admitted that he did not have a valid driver’s license and gave
inconsistent stories regarding where he was coming from. Id. at 49, 79; Gov. Ex. 1 at 0:28-
1:30, 8:30-8:53. During this interaction, Montgomery knew that Castaneda lied with
respect to where he was coming from. Suppress H'rg Tr. at 79-81. Montgomery also
noticed that Castaneda was uncharacteristically nervous because he avoided eye contact,
was jittery, and could not sit still. Id. at 50, 75-76. Furthermore, after completing his call
with dispatch, Montgomery knew that Castaneda’s driver’s license had been suspended due
to his failure to complete a drug-education program. Gov. Ex. 1 at 8:30-8:53. Finally,
Montgomery drew on his training and experience when concluding that he had a reasonable
suspicion that Castaneda was committing a crime outside of his traffic violation. See
Suppress H'rg Tr. at 50, 76. Considering all of these facts in their totality, the Court finds
that Montgomery had, at the very least, a reasonable suspicion that Castaneda was engaged
in drug trafficking when he completed his first call with dispatch.

In a case with similar facts to this case—and in a case with fewer specific, articulable
facts than are present here—the Fifth Circuit has held that officers had a reasonable

suspicion that justified extending a traffic stop beyond the time necessary to investigate a
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traffic violation. First, in United States v. Reyes, an officer stopped a truck for speeding and
called a canine unit about eight and a half minutes into the traffic stop. 963 F.3d at 485-86.
The canine unit did not arrive until about 32 minutes after the start of the traffic stop.
United States v. Reyes, No. 1:18-CR-054-C-1, Dkt. No. 127 at 23 (N.D. Tex. Apr. 25, 2019).
The driver of the truck argued that drugs found in the truck should have been suppressed
because the officer had unlawfully extended the traffic stop. Reyes, 963 F.3d at 488.

In affirming the denial of a suppression, the Fifth Circuit noted that the government
had presented several specific and articulable facts supporting the officer’s reasonable
suspicion. Id. at 488. These facts included (1) that the truck was on a drug-trafficking
corridor and came from a city that was a known source of narcotics; (2) the truck was not
registered to the driver and had a temporary plate for a different state—activity that drug
couriers engage in to avoid forfeiture; (3) the driver was protective of the truck and initially
refused to exit it; (4) the driver offered inconsistent and implausible stories about the
purpose of her travel; (5) the driver had a conviction for meth; (6) the driver responded
evasively when asked if there was anything illegal in the truck; and (7) the officer who
stopped the truck drew on his training, education, and experience in narcotics interdiction
and his familiarity with the area to determine there was a reasonable suspicion. Id. at 488—
89. Thus, the Fifth Circuit held that, taken together, the facts available to the officer when
he called the canine unit gave rise to a reasonable suspicion that justified extending the stop.
1d.

The Fifth Circuit reached the same conclusion in United States v. Pack. 612 F.3d 361-

62. In Pack, an officer extended a 35-minute traffic stop by eight minutes to wait for a

canine unit to arrive. Id. at 361. The evidence showed that the officer, who had 17 years of
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law-enforcement experience, observed that the passenger in the car (1) was nervous; (2) gave
him conflicting stories; (3) was traveling along a drug-trafficking corridor; (4) had a
suspended license; and (5) admitted to prior arrests for theft and fighting. Id. Noting these
facts, the Fifth Circuit held that the officer had a reasonable suspicion to extend the stop to
investigate possible drug trafficking. Id. at 361-62. Additionally, noting that the officer
promptly called the canine unit that could respond the quickest and that the short eight-
minute delay for the canine unit to arrive was reasonable, Pack further held that the delay
that resulted from waiting for the canine unit did not render the length of the entire
detention unreasonable. Id. at 361-62.

Here, the evidence indicates that Castaneda’s traffic stop, which lasted only about 21
minutes before the arrival of the drug dog and 23 minutes before Waddle and the drug dog
completed their second pass (See Gov. Exs. 1, 2), was shorter than that in Reyes.
Additionally, like it did in Reyes, the government presents specific and articulable facts
known by Montgomery at the time he finished his first call with dispatch to support his
reasonable suspicion. These facts include (1) Montgomery had knowledge of Patterson and
Adames’s narcotics surveillance of Castaneda (Suppress H’rg Tr. at 75); (2) Castaneda’s car
had a temporary license plate (Id. at 70);® (3) Castaneda was unusually nervous during the
traffic stop (/d. at 50, 75-76); (4) Castaneda lied about where he had come from (/d. at 79—
81); (5) Castaneda’s license was suspended for failure to complete a required drug-education
program (Id. at 49; Gov. Ex. 1 at 8:30-8:53); (6) Castaneda offered two inconsistent stories

about where he had come from (Gov. Ex. 1 at 0:28-1:30; Suppress H'rg Tr. at 79); and

8 “Paper license tags are often used by drug-traffickers.” United States v. Garcia, 726 F. App’x 975,
976 (5th Cir. 2018).
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(7) Montgomery drew on his experience working patrol to determine that he had reasonable
suspicion to continue to detain Castaneda (See Suppress H'rg Tr. at 50, 76). Given the
factual similarities between this case and Reyes—and the fact that the drug dog arrived about
ten minutes quicker than the drug dog in that case—Reyes supports the conclusion that
Montgomery had a reasonable suspicion to extend the length of the traffic stop when he
finished his first call with dispatch.

Additionally, like the officer in Pack, Montgomery, who had about 11 years of law-
enforcement experience (Suppress H’rg Tr. at 68), observed that Castaneda (1) was
unusually nervous (Zd. at 50, 75-76); (2) gave conflicting stories about where he had come
from (/d. at 79; Gov. Ex. 1 at 0:28-1:30); (3) was being surveilled by narcotics officers
(Suppress H'rg Tr. at 75); (4) had a suspended license (Gov. Ex. 1 at 8:30-9:00); and
(5) needed to complete a required drug-education program (/d.). Additionally, unlike the
officer in Pack, Montgomery also knew that each of Castaneda’s inconsistent stories as to
where he had come from were lies. Suppress H’rg Tr. at 79-81. Thus, the Court finds that
Pack also supports the conclusion that Montgomery had a reasonable suspicion to extend
Castaneda’s traffic stop when he finished his first call with dispatch.

Moreover, as in Pack, officers here requested the drug dog soon after the beginning of
the stop.” Id. at 5:00-5:10. Also, with the exception of the roughly one and a half to two
minutes that he spent standing around and making small talk with Castaneda and his

passenger after completing his first call with dispatch, Montgomery spent the entirety of the

? Agent Patterson testified that as soon as Montgomery left Castaneda’s window to start computer
checks, he called for the dog. Suppress H'rg Tr. at 23. Additionally, Montgomery’s body-camera
footage shows that the dog was on its way no later than five minutes after the start of the traffic stop.
Id. at 5:00-5:10.
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stop filling out a field-interview report, contacting dispatch, writing a citation, and filling out
a courtesy form. Suppress H'rg Tr. at 48—66. Accordingly, the Court finds that even if
Montgomery extended the time of the traffic stop, he did so by no more than one and a half
to two minutes.'’ See id. Furthermore, because the total length of the stop and any delay in
this case were significantly shorter than those in Pack, the Court finds that Castaneda’s stop
and any delay were minimal and, therefore, reasonable.

In an attempt to avoid this conclusion, Castaneda argues that under United States v.
Spears, 636 F. App’x 893 (5th Cir. 2016), Montgomery did not have a reasonable suspicion
that he was engaged in criminal activity outside of his traffic violation. Dkt. No. 42 at 6-8.
But Spears, in addition to being unpublished, is distinguishable. In Spears, officers detained a
driver whom they had stopped for a traffic violation after completing their routine computer
checks. 636 F. App’x at 901. The government argued that those officers had a reasonable
suspicion of criminal activity beyond the traffic violation because the driver lied about
where he was coming from, appeared nervous, was evasive, noncompliant, and
argumentative, and had a backpack in his car in plain view. Id. at 902. With respect to the
purported lie, the court noted that the driver’s comment that he visited a relative was not
inconsistent with the officers’ observation that he visited a house for a short period of time.
Id. Additionally, with respect to the driver’s nervousness, the court noted that the only
evidence of that fact was a general statement that he was nervous. Id. at 902-03. Moreover,

the court noted that the driver’s evasiveness, noncompliance, and argumentativeness did not

10 Because there were 12 minutes between the time that Montgomery finished his call with dispatch
and the time that the drug dog arrived, even if Montgomery’s actions after he finished his first call
with dispatch were not reasonably related to the purpose of the traffic stop, the stop was delayed by
only 12 minutes. Gov. Ex. 1 at 9:00; Gov. Ex. 2.

16

22-10844.96


https://txnd-ecf.sso.dcn/n/cmecfservices/rest/file/finddoc?caseYear=2021&caseNum=00031&caseType=cr&caseOffice=1&docNum=42#page=6
https://txnd-ecf.sso.dcn/n/cmecfservices/rest/file/finddoc?caseYear=2021&caseNum=00031&caseType=cr&caseOffice=1&docNum=42#page=6

Case 1:21-cr-00031-H-BU Document 60 Filed 09/08/21 Page 17 of 22 PagelD 187

rise to the level of reasonable suspicion because he eventually complied with instructions.
Id. at 903. Finally, the court noted that the presence of the backpack did not create a
reasonable suspicion because backpacks have a multitude of innocent uses, the officers did
not observe any movement of the backpack, and the officers did not see it until after they
stopped the driver’s vehicle. Id. at 903—-04. Thus, Spears held that the totality of
circumstances did not create a reasonable suspicion of criminal activity that justified the
extended detention of the driver. Id. at 904.

Here, unlike the officers in Spears, Montgomery knew that Castaneda lied to him
about his prior whereabouts. Suppress H'rg Tr. at 79-81. Additionally, not only did
Montgomery know that Castaneda had lied, but he also knew that Castaneda had lied after
being surveilled by narcotics officers. Seeid. at 75, 79-81. Also, in contrast to the officers in
Spears, Montgomery provided more than just conclusory testimony that Castaneda was
nervous. Id. at 50, 75-76. In fact, Montgomery testified that he concluded that Castaneda
was unusually nervous for being a driver during a traffic stop based on his body language,
including his jitteriness, inability to make eye contact, and inability to sit still. /d. And,
unlike the officers in Spears, Montgomery listened to Castaneda offer two incompatible
stories as to where he had come from and knew that Castaneda’s license was suspended
because he had not completed a required drug-education program. Gov. Ex. 1 at 8:30-9:00.
Thus, the facts of this case are distinguishable from Spears, and Spears does not support or
compel the conclusion that when Castaneda’s traffic stop was extended, Montgomery
lacked a reasonable suspicion of criminal activity unrelated to the traffic violation.

Castaneda also argues that Spears holds that a person’s presence in an area known to

be high in crime alone does not support a reasonable suspicion that the person is involved in
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drugs, but this argument is inapplicable under the facts presented in the parties’ briefing.
Spears did hold that an individual’s presence in an area known to be high in crime, standing
alone, is not sufficient to support a reasonable suspicion that anyone in that location is
engaging in illegal activity. See 636 F. App’x at 899. But, as discussed above, Montgomery
relied on more than just the fact that Castaneda was being surveilled by narcotics officers to
develop a reasonable suspicion that Castaneda was engaging in criminal activity unrelated
to the activity that formed the basis for his stop. Thus, the Court finds that, in contrast to
Castaneda’s contention, this is not a case where officers relied only on Castaneda’s presence
in a possible high-crime area when they decided to extend his traffic stop beyond the time
reasonable to investigate his traffic violation.

Considering the parties’ briefing and argument, the evidence that the government
presented at the suppression hearing, and the facts and holdings of Reyes, Pack, and Spears,
the Court finds that Montgomery possessed sufficient specific and articulable facts at the
conclusion of his first radio call to dispatch to support a reasonable suspicion that Castaneda
was engaging in illegal activity beyond his traffic violation.

Although the facts discussed thus far are sufficient to support this finding, the finding
is only strengthened when the facts known to Patterson and Adames are imputed to
Montgomery. “Reasonable suspicion to stop a vehicle, or probable cause to conduct a
search, may arise through the collective knowledge of the officers involved in the
operation.” United States v. Zuniga, 860 F.3d 276, 282 (5th Cir. 2017). This “theory applies
so long as there is some degree of communication between the acting officer and the officer
who has knowledge of the necessary facts.” Id. at 283 (internal quotation marks omitted).

Additionally, a single officer need not be fully aware of all the facts necessary to create a
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reasonable suspicion; therefore, reasonable suspicion can arise from information in the
possession one officer added to that in the possession of another officer with whom the first
officer communicated. See United States v. Gonzalez, 637 F. App’x. 136, 137 (5th Cir. 2016)
(holding that the collective knowledge of multiple officers can be added together as long as
the officers communicated when considering whether an officer had reasonable suspicion).

Patterson and Adames communicated with Montgomery when they asked him to
stop Castaneda and during the traffic stop. Suppress H’rg Tr. at 22, 24-25, 46, 81-82. They
were also present at the traffic stop and remained in communication and coordination with
Montgomery. Id. at 14, 23, 25, 35, 56, 74. Thus, their knowledge of Castaneda’s activities
can be imputed to Montgomery for the purposes of determining whether Montgomery had a
reasonable suspicion to extend the traffic stop.

Here, Patterson and Adames watched Castaneda enter a house that they were
surveilling for narcotics-trafficking activity. Suppress H'rg Tr. at 8-9. They watched
Castaneda carry a small cooler into the house, stay for a short period of time, and return to
his car with the small cooler. Id. at 8-10. Patterson drew on his narcotics experience to
conclude that Castaneda’s behavior was consistent with the transportation of narcotics. Id.
at 27. Imputing all of these facts to Montgomery, in addition to the facts that he knew at the
time that he completed his first call with dispatch, further confirms that Montgomery had a
reasonable suspicion that Castaneda was engaging in illegal activity beyond his traffic

violation. Thus, the Court finds that, regardless of whether Castaneda’s traffic stop
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exceeded the time reasonable to investigate his traffic violation, the stop was reasonable and
did not violate Castaneda’s Fourth Amendment rights.!'
B. Because Waddle did not prompt the dog to enter the window and, in any

event, the dog alerted prior to climbing up to the window, the officers
lawfully obtained probable cause to search Castaneda’s car.

Castaneda’s challenge to the canine sniff is likewise undermined by the facts as
established at the hearing and relevant case law. “A positive alert by a drug-detecting dog
creates probable cause for a search of the vehicle.” United States v. Rodriguez-Flores, 249 F.
App’x 317, 323 (5th Cir. 2007). And a sniff performed during the lawful detention of an
individual does not implicate the Fourth Amendment. Id. However, “[tlhe Fourth
Amendment comes into play when an officer facilitates, encourages, or prompts a drug dog
to enter a vehicle.” United States v. Shen, 749 F. App’x 256, 262 (5th Cir. 2018).

Absent evidence that a dog handler cued a drug dog to enter an open car window,
the fact that a drug dog entered an open car window does not turn the dog’s sniff into an
unlawful search. See Shen, 749 F. App’x at 262—-63. For example, in Shen, the driver of a
car argued that officers engaged in an unlawful search by directing a drug dog to stick her

head into the car. Id. at 262. The Fifth Circuit noted that the driver pointed to no evidence

' Castaneda argues that his traffic stop was unreasonable because it exceeded the reasonable
amount of time to investigate his traffic violation. Dkt. No. 42 at 5-8. Some considerations support
Castaneda’s argument, including that (1) Montgomery paused during the traffic stop, and when
asked what the officers were waiting for, he responded by stating that the officers were waiting for
the dog to arrive (Suppress H'rg Tr. at 59); and (2) Montgomery admitted that he did not think time
was of the essence (Id. at 59-60). At the suppression hearing, Castaneda argued that the earliest
point at which Montgomery delayed the traffic stop was when he got out of his patrol car after
finishing his first call with dispatch. Suppress H'rg Tr. at 118. But because the Court finds that
Montgomery had a reasonable suspicion to extend the traffic stop after he completed his first call
with dispatch, it need not resolve this issue. See Reyes, 963 F.3d at 488 (declining to decide whether
an officer gained reasonable suspicion to prolong a stop within the time reasonably necessary to
conduct the stop where officers had reasonable suspicion to extend the stop before the earliest time
that the defendant argued the stop should have completed).
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indicating that the officer directed the dog to enter the window. Id. As a result, the Fifth
Circuit held that the district court did not err by finding that the officer used a standard high-
and-low pass procedure with the dog and did not improperly cue the dog. Id. at 263. Thus,
the Fifth Circuit further held that the dog’s sniff through the open window did not become
unlawful merely because the window was down and the dog entered it. Id. Accordingly,
Shen held that the officer’s use of the drug dog did not amount to an unlawful search of the
driver’s car. See id.

Here, Castaneda argues that he was subjected to an unlawful search when the drug
dog stuck its nose through his open driver’s door window because Waddle directed,
encouraged, and prompted the dog to take that action. Dkt. 42 at 8-9. However, the Court
finds that Waddle did not direct the drug dog to enter Castaneda’s car window and, instead,
used standard search patterns and signals to guide her. Suppress H'rg Tr. at 85, 88, 93, 95.
Because Waddle did not direct the dog to stick her nose through the window, the Court
finds that an unlawful search did not occur at that point.

Additionally, regardless of whether the dog’s sniff through the window amounted to
an unlawful search, officers still lawfully obtained probable cause to search Castaneda’s car
independently of and prior to this occurrence. “Evidence not obtained as a result of police
illegality, but rather through a legal, independent source, need not be suppressed.” United
States v. Oliver, 630 F.3d 397, 408 (5th Cir. 2011). Thus, where it cannot be shown that the
evidence at issue would not have been uncovered but for an illegal search, the evidence need
not be suppressed. See id.

During Castaneda’s traffic stop, prior to sticking her nose through the window, the

drug dog alerted when she climbed up under the car near its front driver’s side wheel.
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Suppress H’rg Tr. at 91-92; see Gov. Ex. 2. The canine officer testified that, after the alert,
the sweep continued as a means of sourcing the possible location of the narcotics, not
because an additional alert was necessary. Suppress H’rg Tr. at 91. Because a positive alert
by a drug dog creates probable cause to search a vehicle—and this alert occurred before the
dog’s nose entered Castaneda’s window—the Court finds that regardless of whether the
dog’s breach of the window amounted to an unlawful search, officers had independent,
legally obtained probable cause to search Castaneda’s car prior to that event.
4. Conclusion

The Court denies Castaneda’s motion to suppress. Dkt. No. 42. The government
demonstrated—through testimony, video footage, and documentary evidence—that (1) even
if the traffic officer’s actions were not reasonably related in scope to the circumstances that
justified the stop, the officer developed reasonable suspicion of additional criminal activity
in the course of the stop and before the initial purpose of the stop had been fulfilled; (2) the
dog’s sniff did not rise to the level of an unlawful search; and (3) even if the dog’s sniff did
amount to an unlawful search, officers had already lawfully obtained probable cause to
search the car based on a prior alert. Therefore, for the reasons described above, the Court
rejects each of Castaneda’s grounds for suppression and denies his Motion to Suppress
Evidence.

So ordered on September 8, 2021.

Lo Y. Aot

JAMES WESLEY HENDRIX
UNITED STATES DISTRICT JUDGE
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