APPENDIX A

Unpublished Opinion of the United States Court of Appeals for the Eleventh
Circuit, affirming the District Court, on June 2, 2023. '
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IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 22-13512-]

JOSEPH PIERRE,
Petitioner - Appellant,s
versus |
SECRETARY, FLORIDA DEPARTMENT OF CORRECTIONS,

Respondent - Appellee. .

Appeal from the United States District Court
for the Southern District of Florida

ORDER:

Joseph Pierre, a Florida prisoner, has filed a motion for a certificate of appealability
(“COA”), so that he may appeal the denial of his 28 U.S.C. § 2254 petition, in which he claimed
that his trial and appellate —counsei were ineffective for: |

(1) failing to move for a mistral based on the state’s failure to turn over an allegedly
exculpatory video;

(2) failing to object to the court’s continuance after the jury was impaneled, or to
move, after the continuance, for renewed voir dire to ensure that the none of the
jurors’ answers to the voir dire questions had changed;

(3) failing to argue, on direct appeal, that the trial court erred in denying a mistrial
based on the trial court’s improper questioning of Pierre on direct examination,;

(4) failing to argue, on direct appeal “that the prosecutor’s improper arguments and
misconduct rose to the level of fundamental error’;

(5) failing to argue, at trial, that the probative value of the admission of a ski mask
was outweighed by the danger of unfair prejudice; and
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(6) failing to renew his objection to the testimony of an expert as outside the
expert’s area of expertise.

The district court denied Claim 1 because it concluded that the record was clear that the
state never possessed the video at issue, which likely did not exist. It denied Claim 2 because it
found that Pierre failed to overcome, by clear and cbnvincing evidence, the presumption that the
jury followed the trial court’s instruction not to discuss or learn about the case during the
continuance. It denied Claim 3 because it said that the state court reasonably could have concluded
that appellate counsel was not ineffective, nor did prejudice result, because the trial judge’s
questions to Pierre were not improper.

It denied Claim 4 because (1) Pierre failed .to identify what specific prosecutorial
statements were fundamental error, (2) the state court could reasonably have found that nothing
the prosecutor said prejudiced Pierre, and (3) the district court independently concluded that,
because of the overwhelming evidence of guilt, the prosecutor’s statements did not_pfejudice
Pierre. Finally, as to Claims 5 and 6, the court concluded that, because the Florida courts had
already concluded, undﬂerhli*“lorida law, that the evidentiary rulings were not fundamental error;
Plerre could—no£ >show prejudice bésed on counsel’s failure to preserve the issues. This was so, the
court explained, because fundamental error, like Strickland prejudice, requires a showing that the
error affected the outcome of the proceeding.

In order to obtain a COA, a movant must make “a substantial showing bf the denial of a
constitutional right.” 28 U.S.C. § 2253(c)(2). When a district court denied a § 2254 on substantive
grounds, the peﬁtioner must show thé\t “reasonable jurists would find the district court’s
assessment of the constitutional claims debatable or wrong” or that the i-ssue_s “deserve

encouragement to proceed further.” Slack v. McDaniel, 529 U.S. 473, 484 (2000).
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Here, reasonable jurists would not debate the denial of any of Pierre’s claims. On Claiﬁ 1,
the district court correctly concluded that Pierre had not shown that the state court unreasonably
found that the state never possessed the video at issue. See Pye v. Wérden, Ga. Diagnostic Prison,
50 F.4th 1025, 1034-35 (11th Cir. 2022) (en banc). Likewise, on Claim 2, the district court
correctly concluded that the state court did not unreasonably find that Pierre did not overcome the
presumption that jurors follow instruction. See id.; see also Sutton v. State, 718 So. 2d 215, 216
& n.1 (Fla. 1st DCA 1998). As to Claims 3 and 4, the district court correctly concluded that. there.
was a reasonable basis to conclude that Pierre’s a.pﬁellate counsel acted reasonably in raising
arguments more likely to succeed. See Johﬂson v. Alehama, 256 F.3d 1156, 1188 (11th Cir. 2001).

Finally, the district court arguably misapplied this Court’s precedents in concluding that
the state court’s finding that there was no fundamental crror in the trial court’s evidentiary rulings
was dispositive of Claims 5 and 6. However, reasonabl : jurists still would not debate the denial
of Claims 5 and 6. Even assuming that trial counsel could successfully have excluded the ski mask
and the expert testimony, the state court’s finding that Pierre was not prejudiced was a reasonable
application of federal law given the weight of the evidence a:zainst Pierre. Specifically, Pierre was
identified as the assailant by both his ex-wife and his son. S:e Harrington v. Richter, 562 U.S. 86,
103 (2011). Accordingly, Pierre’s motion for a COA 'is DENIED.

/+/ Adalberto Jordan
UNITED STATES CIRCUIT JUDGE




APPENDIX B

Order of the United States District Court for the Southern District of Florida
Denying Petitioner’s Petition for writ of habeas Corpus, on August 18, 2022.
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA Con s

o~

CASE NO. 20-60760-CIV-ALTM{\N
JOSEPH PIERRE, : I z,
Petitioner, R
: : LT
v,

RICKY D. DIXON, SECRETARY,

FLORIDA DEPARTMENT T - e
OF CORRECTIONS, o
Respondent.
/ 1
ORDER ’

Joseph Pietre was convicted in state court of attempting to murder his ex-wifé: He’s now filed
a petition for writ of habeas corpus under 28 U.S.C. § 2254, challenging the constitutiogality of his
state-coutt conviction and sen‘te;lce. See Petition [ECF No. 1]. After careful review, we DENY the
Petition.

THE FACTS

The State of Florida charged Pierre by Information with one count of first-degree attempted
murder (with a firearm). S;ee Information [ECF No. 9-1] at 8. After a state-coutt jur;r found Pierre
guilty, see Verdict [ECF No. 5—1] at 10-11, the trial jﬁdge sentenced him (on November 4, 2016) to
life in prison, see Judgment and Sentence Order [ECF No. 9-1] at 18-22.

Pierre appealed his conviction and sentence to Florida’s Fourth DCA. See Direct Appeal
Notice of Appeal [ECF No. 9-1] at 27. In that appeal, Pierre—through counsel——pressedf two
arguments: (1) that the trial court erred when it allowed the State “to introduce into evidence a mult-

colored ski mask found in [Pierre’s] car that cleatly was not the mask used during the shooting”; and

(2) that “[f]he trial court teversibly erred by permitting a car mechanic, Brian Sylvia, to testify regarding
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matters outside his expertise . . . . Sylvia should not have been permitted to testify regarding the
composition of the side rnirrbr—which, intrinsically, was a matter of paint and bodyworks.” Direct
Appeal Initia]l Brief [ECF No. 9-1] at 57.

On Mé.y 16, 2018, the Fourth DGA affirmed Pierre’s conviction in a written opinion. See Prerre
v. State, 246 So. 3d 545, 548 (Fla. 4th DCA 2018). Because “most of the issues were not propetly
‘_presérvgd for review,” théFourth DCA refused to consider many of Pierre’s arguments de novo. Id. at
546. So, for instancé, as to Pierre’s first claim—that the trial court etred in admitting the “multi-
colored ski mask”—the Fourth DCA held that, while “reasonable minds may differ as to whether the
seéond rr{asii was relevant to the issues of the state’s or the defense’s case,” it would “not reach thé
merits of whether the probat}vé value of the second mask was substantially outweighed by the danger
of unfair piejudiée it ifnposed because Pierte failed to assert this groﬁnd’ below.” Id. at 547. Likewise,
the court “[did] a6t reach the merits of Pierre’s unpreserved argument that [Sylvia] was erroneously
allowed to t:e;stify to the corriposition of the side mirror.” Id at 548. And, the court concluded,
‘ “_[n]either tﬁe admission of the mask nor the expert testimony—if erroneous—amounts to
fundamental error, as the jur.y’could have found Pierre guilty based on the eyewitness testimony of his
son and ex-wife alone.” Ibid
‘ On Decerr;ber 5, 2018," Pietre filed a pro se Motion for Postconviction Relief in’state court
under FLA. R. CRIM. P. 3.850. Sc;e Postconviction Motion [ECF No. 9-1] at 149-69. The Postconviction
Motion raised five grounds for relief: (1) that trial counsel was ineffective “for failing to move for [a]

mistrial and object to the prosecution’s failure to turn over a video tape of the entrance of Mayfair

which is a gated cbrhmunky where the attempted murder of [the victim] took place and the video tape

' “Under the ‘prison mailbox rule,’ a pro se prisoner’s court filing is deemed filed on the date it is
delivered to prison authorities for mailing.” Williams v. McNeil, 557 F.3d 1287, 1290 n.2 (11th Cit.
2009). “Absent evidence to the contrary, [courts] assume that a prisoner delivered a filing to prison
authorities on the date that he signed it.” Jeffiies . United States, 748 F.3d 1310, 1314 (11th Cir. 2014).

2
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that was withheld was exgulpgtory to the defense,” z'a’..'at 152; (2) that trial counsel was ineffective “for
failing to object to the [trial] court keeping the selc;;ed_jury after.a.l forty rune (49) day continuance,”
id. at 160; (3) that counsel was ineffective for failing to argue “that the probative.valuei of the admilsgion’
of the muld colored ski mask would be outwejghed by tl:le danger of unfair prejudice,” zd at 161; (4)
that counsel was ineffective “for failing to renew his objection when Mr. S§flvia »tesﬁﬁgd that the
broken pieces of a s_idé mirror found at [the victim’s] home came ngm the Defenglanﬁ’s rentedvT(')yota}
Corolla,” #d. at 163; and (5) that the cllmulative effect Qﬁ counsel’s etrors “deprived ’[Pierré} of a fair
trial and due process of law,” id. at 167. |

. The State opposed Pierre’s Postconviction Motiqn agd urged the postconviction coutt to
summarily deny all five of Pietre’s c_l_aims. See ‘Po'st,convi_gti‘ovn Response [ECFfNo. 9—1] at 1 7%—91 'fhg
State reasoned that Pierre “failed to prove c‘ieﬁ_qency, ;nd [that] he experienced p.rej'udic-lc of detrim;nt
as a result of his a.ttqrney’s actions.”  Id. 'at_1191’, Qn M}ay v6,;201_9, thq state pos:,tc;]orhlyjcﬁoq cgligt
“adopt[ed] the reasoning as set forth in the response of the State” and der}}_ed the Pyostcgmvictior}_
Motign. Order Denying Postconviction Motion [ECF No. 9-1] at 193. Pierre :gppealed this dec131on
to the Foq;th DCA, ,56:6 Postconviction Notice of Appeal [ECF Né; '9—‘1] at 196, and argued dlat the
state postconviction court erred by summanly denying claims one, two, three and four of £he |
Postconviction Motion. See. Postconviction Initial Bref [ECF No 9-1] at 229-30. The Fourth DCA
affirmed the state postconviction court in an unwtitten opinion. See Pierre v. State, 288 So. 3d 55, 55
.(Fla. 4th DCA 2019). | | |

~ On November 7, 2019, Pierrc filed a modon fpr reheg;ing in the Fou»rt.h'DCA, c_onteﬂch‘ng
that the court impropetly denied claims one and two and, in the alternative, rc_aquestin\g»!a written
opinion so that he could “petition the Florida Supreme Court for review of the legal issueé in éuesdon

on this appeal.” Motion for Rehearing [ECF No. 9-1] at 268. On January 13, 2020, the Fourth DCA
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denie.c'l' the motion for rehearing, see Otder Denying Motion for Rehearing [ECF No. 9-11] at 282, and

issued its mahdate, ;reé Postconviction Mandate [ECF No. 9-1] at 284 (issuing on Feb. 7, 2020).

" Proceeding under FLA. R. APP. P. 9.141, Plerre filed petition for writ of habeas cbrpus with
thc'e. Fourth DCA on jamﬁary 31, 2020, advancing two claims of ineffective assistance of appellate
counsel. See State Habeas Petition Vol. I [ECF No. 9:1] at 286-300; State Habeas Petition Vol. 11
[ECF No. 9-2] at 1-8. First, Pierre blamed His appellate counsel for failing to argue that “the lower
cou'r't'erreav;in évcrrﬁhng defense counsel’s objection and motion for mistrial when the trial judge took
the role éf the prosecutb;: and vimprdpefly questioned Petitioner while he was testifying in front of the
jury.” State Habeas Petition V6L I [ECF No. 9-1] at 290, Second, Pierre éasrjgatcd his appellate counsel
for not objecting to the prosecutor’s “improper arguments,” which “rose to the level of fundamental
error.” Id at 298 Th-e Foﬁrth.'DCA sufnm-ztrily; denied the petition on Maich 24; 2020, see Order
b.enying Stdte Habeas Petition [ECF No.- 9-2] at 10, and Pierre filed this Pétition two weeks later (on’
Aptil 8, 262‘0')

| \)(}}ﬁle his federal Petiﬁoh was pénding, Pierre returned to the state trial court with a petition
fo'fw'r‘it of N;énd'a}rius. See Petition for Writ of Mandamus [ECF No. 49-1} at 2-7. In that state-court
petiti&i, Pierre requeste:d “copiés of the videos of the front gate entrance and exit of the May Fair

Gate' Community [sic] and video 2 feet néxt door to the victim’s house where the ctime occurted on

-

Jlor

Décer‘n:ber 22?20'1'5.”‘ Id at 3. _A;cp_rdjng'to' Pierre, the State Attorney’s Office sent him aul_et_ter “saying
that the sécﬁrit)f,\\/ideo surveillance [is] exemp't”‘ from disclosure under Florida law. Ibid In his
mandamus petition, Pierre argued that this _le;ter proved both that the exculpatory video footage exists
and that the State was improperly withholding it. See ibid. (“Petitioner did not commit the crime and
the videos obtained by the lead detective will show that Petitioner was not the perpetrator.”).

Inits o’p‘p'o'sition to this mandamus peﬂﬁon, the State maintained that its ctistodian of records,

Misty Williams-Bernabe, “discovered a’ new 'employee had mistakehljf' checked the secufity
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video_/ surveillance exe‘mption"box e witbouF or_c'lerirlg‘ar}d searching'the file for the requested video,”
then “peréonaﬂy searched [for] the file, but could notvl‘oegte:‘gny yideo wrthm the box cohtaining the
file ot within the file itself ’._be:fore writipg “a.letter to Defendant Pierre in Whlch she ir)formed him of
the mistake[.]” Response to Petition for Writ 'o’_f! Maqdarl;lujs (“Mandamus Response”) [ECF No.‘49—
1] at 9-14; see also Affidavit of Cust{odiar_l of Records [ECF No. 49—1] at 23724 (attesting that the initial
letter was sent by mistgke_,and denying that th_e State file indpded any videos of the shooting). In other
wortds, the State gnambrguousl)r!derlied that it was, in ‘posoessr’on of anty s_ueh v%deo. See Mandamus

Response [ECF No. 49-1] at 13 (“Considering the State corrected its public records response to

Defendant’s request for records to mdrcate no such record ex1§ts Wlth.ln t}le State; 3 ﬁle there ispo, . .

l/[‘/l[ }"

- / 1 . < o J'/,',’"""
ot e e ' A A ,

r

legal reason for Mandamus to issue.”).
. On .O_et_ober 21‘_,$2;O'.2_1, the state trral coort‘ denied Prerre’s I?ffland?mus Peotion “for ‘ehe reasons
put forth.in the State’s Response to the Petition f:or Writ of Mgndamos.”ﬂ Otder Denxirrg Petmon for
Writ of Mandamus [ECF No. 49-1] at 57. Pierre appealed this denial of his mandamus petlit‘i?oo’ gothe
Foutth DCA, see Mandamus Notice of Appeal [ECF No.ﬂ49_{;l} at 5A9_,.ir1‘si$st.iog again :thgr:rhe State
possessed tﬂlﬁs"exeulpatory video, despite Ms. Williams’s affidavit to .rhe_ contrary, se¢ l}@_}pdamirs Initia‘l
Br_ief [ECF No. 49-1} at 71 ’(“Th‘e_a_fﬁdavit of the cus_todian_’of recorr:ls is rrlsufﬁcienr to estat:)lish.t‘::hat_
the State does not have the exculpatory V1deo evidence because there is overwhelmmg ev1dence
that the video.exists and the State has the exculpatory evidence.”). The Fourth DCA afﬁrmed the trral
court’s denial of Pierte’s magdamus petition in an unwritten opinion on June 9, 20}2{2‘ A ee Pzem’ v S z‘ate?
2022 WL 2070449, at *1 (Fla. 4th DCA June 9, 2022). |
THE LAW .
I. The Antiterrorism and Effec‘.tiy;e Death Pepglry Act (f‘AE:DPA”)
R AEDPA igstructs district courts to Ldenyua'ny _c_lgrm that Wasf‘adjudi'cared.on th:e metits” in a

. state-court proceeding unless that adjudication “resulted in a decision that was contrary to, ot involved
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-an unreasonable application of, cIearly; established Federal law, as determined by the Supreme Coutt

of the United States, or resulted in a decision that was based on an unreasonable determination of the

_ fa&ts iﬁ light of the evidence ﬁrésented in the State court proceeding.” Harrington v. Richter, 562 Us.
86, 97-98 (2011) (summarizing 28 U.S.C. § 2254(d)—(e)). To have “adjudicated [the claim] on the
rﬁefivts,” the state court need not have issued anjr kind of formal opinion ot even outlined its reasoning,
Id at 99 (“When a federal claim has been presented to a state court and the state court has denied

relief, it may be presumed that the state court adjudicated the claim on the merits in the absence of

[alen S —

¥ . -
any indication or state law procedural principles to the contrary.”). Rather, when a state court doesn’t

| amculate its reasons for the denial, the federal court must ““look through’ the unexplained decision to

-s_-_._\\4_ - ——— e
e -

the last related state-court decision that does provide a rationale” and “then presume ‘that the
unexplainéd decision adopted the same reasoning.” Wilson v. Sellers, 138 S. Ct. 1188, 1192 (2018)»
“Cleahy ‘e-stab'li'she.:d Federal'law” means “the holdings, as opposed to the dicta, of [the United States
Supreme 'Court’-s] décisions as of the time of the relevant state-court decision.” Williams v. Taylor, 529
U.S. 362, 412 (2000). To be “contrary to clearly established federal law, the state court must either (1)
apply a tule that contradicts the governing law sét forth by Supreme Court case law, or (2) reach 2

lefercnt result from the Supreme Court when faced with materially indistinguishable facts.” Ward ».

Hall, 592 F.3d 1144, 1155 (11th Cir. 2010) (cleaned up).

1144

" For “a state court’s application of [Supreme Court] precedent” to be ““unreaonable, the state

couft’s decision must have been more than incotrect or erroneous. The state court’s application must

have been objectively unreasonable.” Wiggins v. Smith, 539 U.S. 510, 520-21 (2003) (cleaned up). “[I]t
is not an ﬁhreasériable application of clearly established Federal law for a state court to decline to
apply a speciﬁc legal rule that has not been squarely established by [the Supreme] Court.” Richter, 562 |
U.S. af 101. “And an unreasonable application of those holdings must be objectively unreasonable,

not merely wrong; even clear error will not suffice. To satisfy this high bar, a habeas petitioner is
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required to. show that the state, court’s ruling on the claim being P_I‘C_S,Cnﬁ_ﬁd ilfl federal court was so

lackmg\lnfgus,gﬁcauon that there was an etror well understood and comprehended in ex1stmg law

4 beyond-any possibility for faermded dlsagreernent ' Woods ». Dona/d 575.U.S. 312 316 (2015)
L@ . (cleaned up). Ty ‘
s Section 2254(d)-similarly prohibits federal judges frorn reevaluating a state court’s fact_ual

/@ ﬁnchngs unless those findings were, “based on an unreasone}bl_e Fieterrnmamon of the facts in hght of
e the evidence presented in the State court proceeding.” 28 us. C § 2254(d) To estabhsh that a state
court’s factual findings were upreasonable,_“tbe pe,titione;“mq;sbt rebut ‘tb_e_ _pgegumpgon of correctness
[of a state court’s factual findings] by clear and_coqzinc,ing evic_lene‘é;.."” Ward, 592F3dat 1155-56
(quoting 28 US.C. § 2254(6)(1)). L |

~ . “AEDPA’s standard is, intentionally difficult to meet.” Woods, 575 U.S. at 315 (cleaned up). .

When teyiewing state criminal convictions on collateral review, “federal judges are.fequired to afford

> state courts due respect by overtutning their decisions only when there could be no regsor}%bl‘.e_.dispute
/ . / that they were wrong. Federal habeas review thus exists as a guard against extreme malfunctlons in
.
._‘___,__A—/_’)
\ the state criminal justice systems, not a substitute for ordinary error correction through appeal.” Id. at

316 (cleaned up). .

-~

- Even if a petitioner meets AEDPA’s “difficult” standard, he must still show that any

N
| p eV
constitutional. error had a “substantial and injurious effect or influence” on the verdict. Brecht ».

Abrabamson, 507 U.S, 619, 637 (1993). The Brec/n‘ harmless-error standard requires. habeas penuoners

.
4
!
s

to prove that they suffered “actual pre]udice 7 Mamﬁe/d v. Sec’y, Dept of Corr., 679 F.3d 1301 1307
(11th Cit. 2012). As the Supreme Court recently explained, while the passage of AEDPA annopnced

certain new conditions to [habeas] relief,” it didn’t eliminate Brech/’s actual-prejudice requirement.

Brown v. Davenport, 142 8. Ct. 1510, 1524 (2022). In other words, a habeas petitioner must satisfy Brecht,

even if AEDPA apphes See id. at 1526 (“[Olur equxtable precedents remain applicable whether or
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not AEDPA applies.” (citing Fry v. Pliler, 551 U.S. 1-1"2, 121 (2007)). In short, a “federal court must

deny relief to a state habeas petitioner Who fails to sétisfy either [Brech or AEDPA. But to grant relief,

a court must find that the petiti'or-l has cleared both tests.” Id. at 1524 (empbhasis in original); see also
Mansfield, 679 F.3d at 1307 (“TA] habeas pétiﬁen cannot be successful unless it satisfies both [AEDPA]
and JB%ec/atE’) . |

IL. AEDPA’s Procedural Requirements

“[Aj person in cﬁstody ?ursuant to the judgmeént of a State court” has one year to file a habeas
peﬁdbn in feeleral court.; 28 U.S.C. § 2244(d)(1). That orie—5?ear period “runs from the latest of” the
following dates: - | |

(A) the daté on which the judgment became final by the conclusion of
direct review or the expiration of the time er seeking such review;

(B) the date on which the impediment to filing an application created
by State action in violation of the Constitution or laws of the United
States is removed, if the applicant was prevented from filing by such
State action;

(C) the date on which the constitutional right asserted was initally
' ~ recognized by the Supreme Court, if the right has been newly
' " ‘tecoghized by the Supreme Court and made retroactively applicable to

cases on collateral review; or

(D) the date on which the factual predicate of the claim or claims
" presented could have been discovered through the exercise of due
dlhgence

28 US.C.§ 2244(d)(1)(A) (D) But thJs hrmtatlons defense is wa.lvable See Paeg v. Sec’y, Fla. Dep ¢ ty'
Corr 947 F. 3d 0649, 655 (l 1th C1r 2020) (explalmng that the State may express its intent to “Walve
the hmltatlops bar”).

Beyond meeting this oﬁe-)rear window, though, federal Eabeas petitioners must also exhaust
their ciaims by “properly present(ing] {the;n] eo the state cqurts.” O’Sullivan v. Boerckel, 526 U.S. 838, 848
(1999) (emphasis in original). Specifically, federal habeas petitioners mglst “fairl}.' preseee. every issue
raised in [their] federal petition to the state’s highest court, either on direct appeal or on collateral

8
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re\r_lew;’f’ Mason v.. Allen, 605 F3d -1114, lll9. (11th C1r 20:l0) (cleaned.up). “'I)f a‘pet:itjone_r failled] to
properly present his claim to the state court——b) exhaustmg hls clalm[] and complying with the
applicable state procedure——pnor to bnngmg l'us federal habeas clalm then 5 2254] t)plcall§ bars‘
[courts] from reviewing the claim.” Id In other words, wlaere a petitioner h‘as:.not‘ ‘properly presented
* his claims to the state coutts,” the petitioner Wlll have “procedurally defaulted his claims” in federal
court. O Sullivan, 526 U.S. at 848. " | |
All that said, “[s]tates can waive procedural bar defenses m federal habeas proceedings
including exhaustion.” Vagguez v. Sec y, Fla. Dep 't of Corr., 827 F.3d 964, 966 (1lth C1r 2016) (cleaned
up)). But “[a] State shall not be deemed to have waived the exhaustion requirement . . . unless the:
State, through counsel, e>qbrm oA waives the reqmrement 7 28 U S C § 2254(b) (3) (empha51s added) :ee
also McNair v. Campbe// 416 F.3d 1291, 1304 (llth C1r 2005) (sarne) e
IIL. Ineffectlve Assistance. of Counsel e
The Sixth Anaendr'nent'affords a criminal defendant the right to “the A551stance of Counsel
for his defen[sje.” U.S. CONST. am—end. VLI “The benchmark for judging any claim of ineffectiveness
must be Whether.counsel’s. conduct 50 undetnxlned the ptoper funcﬂoning of tl‘;e’:ad\:fersarial process
that the trial cannot be relied on as having produced a just result.” Sz‘n'aéland . Wasbl’ngz‘on, 466 U.S.
668, 686 (1984).. To ptevail on a claim of ineffective assistance of counsel, a habeas litigant must
demonstrate “that (l) his counsel’s performance was deficient and ‘fell below an ob]ecnve standard of
reasonableness and (2) the deﬁc1ent performance pre]udlced his defense ? Rcz/ezg/? . S e y, Fla. Dep t of
Corr., 827 F.3d 938, 957 (11th C1r 2016) (quoting Smc,é/and 466 USS. at 687-88). This same standard
apphes to alleged errors made by both trial counsel and appellate counsel. See Farina v. Se , F/zz Dc;b ¢

ofCorr 536 F. App X 966 979 (llth Clt 2013) (“A claim of1neffecnve assistance of appellate counsel

is evaluated under the same standard as for trlal counsel ”)
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| io establish théj first prong (déﬁcicncy), “a peti.tionervrr'lust" [show] that no-comipetent cSiinsel |
would have taken the action that his counsel did take[]” Chandler v. UhfZé”_” S z_‘a}ef, 218 F.3d 1305, 1315
(11th Cit. 2000) (en banc) (emphasis- added}. So, if “séme reasonable’lawyer at ‘ti'le trial could have
acté)cl:‘—igl-fhé Cir;:l;mstéﬁcés, a‘s. defense counsel acted at trial[,]” counsel could not have performed
deficiently. Waters 1. 'T/)om;z}, 46 F.3d 1506, 1512 (11¢h Cir. 1995) (quoting White v. Singletary, 972 F.2d
1218, 1220 (11th Cir. 1992)).

~ As for the second prong (prejudice), “a defendant is prejudiced by his counsel’s deficient
peffoffnaﬁcé 1f ‘there is 2 reasonable probability fhét, but for counsel’s unprofessional errors, the result
of the proceéding \x;oulé have been differtént.”’ Pgrz‘ef v. McCollum, 558 U.S. 30, 40 (2009) (qﬁodng
Strickland, 466 U.S. at 694). “A treasonable probability is a probability sufficient to undermine
conﬁ:ience in the outcome.” S trickland, 466 U.S. at 694. To succeed on thisj'pro‘ng: a defendant must
show that. “co'i:msel\’s efrofs were so serious as to deprive the defendant of a fair trial, ;1 trial whose
result s reliable.” Id. at 687.
ANALYSIS

Dierre advances six claims of ineffective assistance. See generally Petition at 3-8. In Grousid
Oﬂe, I:Jicr—ré 'arg'u.es that his trial counsel “was ineffective for failing to object and move for a mistrial .-
- ;vheré the 'prosecu'tor'failed‘to turn over ex‘culpatory evidence in the form of a video tape[.]” Id. at
3;4.';15ierre éaédgates trial counsel in Ground Two for “failing to object to the Court’s forty-nine [day]
corlztiﬁuance after the jury Was’selectéd.” Id. at 4. In Ground Three, l'lg_complaigls that appellate counsel
didn’t cl"argue'on direct appeal that the lower court erred in overruling éefense counsel’s objection . . .’
coi’icéffﬁng the lower coutt irn'prorp'erly questioning Petitioner.” I4. at 5. Pierre claims in Ground Four
that appellate counsel erred in “failing to argue on direct appeal [that] the prosecutor’s arguments and
rmsconduct rose to ﬂle llgv,.elbof 'fund_émegtal errot.”” Id. at 6. Ground Five cor}téhds that trial counsel

~ was ineffective for failing to argue “that the probative value of the admission of a multi colored ski

10
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mask was outweighed by the_dan_ger of unfai_t.p.r”e?jutdic‘e_[.]._” Id at 7. And, in Ground ‘Six, Plerre says
that;his trial counsel petfo_t_tned ineftectively Whe_n he failed"‘to renew his ohjection to the [ttial coutt]
permitting [Mr. Sylvia] to testify outside his atea‘pf e)tperttse[.]ff Id. at 8 B o

The Respondent contests all six claims on the rnerlts See genem/ﬁt Response to Petition for Writ
of Habeas Corpus (“Response”) [ECF No. 8] at 10—26 At the same time, the Respondent insists. that
we don’t need to go that far because (1n the Respondent’s view) Pierre’s claims are unexhausted and

should be dismissed. See 7d. at 6 (“Here all of Pettttoner s claims are elther procedurally barred or

unexhausted.”). ? On this last point, we disagree With the Respondent. So, we reach the merlts_of

——

——

Piertre’s clalms and applying the ' dlfﬁcult” standard of rev1ew set out. in § 2254(d) we deny all s1x

I Exhaustion . . e

. Before reviewing a habeas claim on 1ts merlts ‘we must sa'nsfy ourselves that the apphcant
has exhausted the temedles avallable in the courts of the State[]” 28 U S C.§ 2254(b)(1)(A) The
Eleventh Circuit has clarified that exhaustion “has two essential requlrements”’: (1) “a ﬁedetat c_’latr_n
must be faitly presented to the state courts”; and (2) the petitioner “must take his claim to the state’s
highest coutt, either on dtreot appeal or eollateral teview.” Jobnson v. Florda, 32 F'_74;th 1092, 1096 (1 1th
Cir. 2022) (cleaned up). The Relspondent.focu,sess on the'.: first of these element_s———\_vhethet Pjerre’s
claims are “federal claitns” that have heen “fairly presen_ted” to the state'_cvoutts.gI‘n a_yinut_shel‘lﬂ, the
Respondent beheves that Pietre hasn’t “raised a federal issue, ot _re]ied on federal law,_and as sueh hjs
claims are unexhausted for federal review.” Response at 6. In say 1ng so, the Respondent concedes that
all of Pierre’s claims are “c_ouc_hed in terms of ineffec_tive assistaneetof counsel” and that they thus

implicate the Sixth Amendment to the U.S. Constitution. Id at 7. Still, the Respondent maintains that

> The Respondent concedes that “the instant petition is timely ﬁled pursuant to 28 U.S.C. § 2244(d)
Response at 4. We'll accept that waiver and treat the Petition as timely. See Day ». McDonongh, 547 U.S.
198, 209-10 (2006) (“[A] d1str1ct coutt is not tequtred to doublecheck the State’s rnath [for timeliness

purposes] ).
11
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Pierre’s invocation of Striskland and the Sixth Amendment is really 2 red herring and that all of his
claims “are related to matters of state law éxclusivelyr[:]”' Ibid. In other words, according to the
Respondent, “‘[n]one of the claims presented have expressly poin:tea out ériy federal implication.” Ibid.

The thrust of the Respondent’s afgurnent, thén, is that Pierre’s characterization of his Petition

as arising from an “ineffective assistance of counsel” is just a “Trojan horse™ he’s cleverly constructed

e

as a way of CM § 2254 prohibition ageﬁnst our review of state-law claims. Cf McCullongh
v. Singletary, 967 F.2d 530, 535 (11th Cir. 1992) (“A state’s iﬁterpretation of its own laws or rules
ppovfdes né basis for fedéfal habeas corpus relief, since no question of a coﬁstitutioﬁal nature is
involved.”). Urifdrt&nateiy for th::‘ Résl;ondent, the Eleventh Ciréﬁit has been clear that “the issue of -
in;f%ccﬁvéi‘asé‘i.stance—evéri'whén'based ’on the failure of counsel to raise a state law claim—is one of
con;titt-ltional difnénsién[.]” Alvord v, Waz'nwng/yt, 725 F.2d 1282, 1291 (11th Cir. 1984’): In other words,
even when a habeas péﬁdoner aﬂeges that counsel was ineffective in his hanaling of a state-law issue, a
feci;:rai court rﬁay fe';riew the state 'court’é appﬁéation of the Strickland test. See Pinkney v. Sec’y, DOC,
876 F.3d 1290, 1295 (11th Cir. 2017) (“As a result, when § 2254(d) applies, as it does here, thé question
1s not Whethé; éouri;éel"s;actio‘ns Wer _\rveasonable. The question is"whether ;chere is ariy rgasoriable"
argx‘lr?deriqt that counsel satisfied Stisklands deferential standard.” (quoting Richter, 562 U.S. at 105)).”
Wﬂz{t we may not do, however, is s.écénd—gﬁess the state court’s resolution of szate /éw. See Willv. Sec’y
Sor Dep’t 0)’ C;rr.;'278 F. App"x 902, 908 (111:11 Cir. 2008) (“Although an ineffective-assistance-of-
counsellclajnﬁ is a federal constitutional claim, which we consider in light of the cleatly established rules
of Sm’f;é/and, when the Vahchty of the claim that counsel failed to assert is cleatly a 'question. of state
léw, \;_%e ‘must defer to the 'sltaté"s conclusion of its own law.” (emphasis in ofigingl & cleaned up)).

To recap, ;xzkﬁle .we rétain thé powcr‘to review the state court’s application of Strickland to the
facts of Piérge’s case, we cannot question its appﬁcatic')n.of' state law. See, e.g., McGhee v. Sec’, Dép t of

Corr., 2019 WL 3388232, at *5 (M.D. Fla. July 26, 2019) (Hernandez Covington, J.) (rejecting 2n

12
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ineffective-assistance claim “for not arguing that the trial court erred when it denied a mistrial” since

e - A

the state courts concluded that “the basis proposed by McGhee woulti not have suc_ceeded under
Florida’s mistrial standard”); Mz'dge{z‘ v. Secy, DqD’z‘ _gf Corr., 2018 WL 37.6986{? at )‘f“.(M.D,:Fla' Aug.
9, 2018) (Herhandez Covington,ijl.) (“Midgett hasvnot estabhehed an errur in the jury instructions to
Wh_ich.: counsel should »ha_v‘e obje‘c,_ted. To the extent the state coutt’s ldetermination that the
manslaughter iristruction was proper involves an app_licat_ien Qt state law, it must be ‘atferded
deference.”). |

:As we've explained, the Petition raises four clair_ns of irieffectiye alssistanlce of m'a{ counsel( and_

two claims of ineffective assistance of appellate counsel—all of which Pierre has exhausted. To exhaust

I ) ; ., v b ".',°~. i

an Ineffective- a551stance of—tna{-c?unsel cla.im the pentioner must, raise the claim in a state
postconviction motion under FLA. R. CRIM P 3 850 See Su//zmm v. Secy, F/a Dep 4 0fC0rr 837 E. 3d
1195, 1199 (11th Cir. 2016) (“Florida requires that meffective asmstance of counsel claims generaﬂy'
be raised on collateral review pursuant to [Rule 3. 850] 7). And that s not, all “[E]xhaustion usually
requires not only the ﬁling of a FLA R.. CRIM P. 3. 850 motion, but also] an appeal from 1tS,
denial.” Nzeve; v. Sec’y, Fla. Dep’t of Corr,, 770 F. App’x 520, 521 (11th_ Cir. 2019) (quotirig ]_feoﬂard .
Wg.z‘z'ﬂwng/az‘,;GOl F.2d 807, 808 (5th.Cir. 1979)). Pierre has done pre_cisely‘ that. S ee4Pu’etco)ri\.ri_;ctior_i
Motion [ECF No. 9-1] at ‘1_49—69 (arguirigb the’.substariee of Grqunds Orie, Tvtro, r.F*ive, and Six),
PQsteenvi_etipn Irutial.Brief [ECF No. 9-1] at 203-56 (agpeaiing th"e _denial vof those\ fc?ur’m'cz/—‘e?urlisei

camg, : , . o SN
_ By contrast, Florida law requires that an ineffective-assistance—of—appe//az‘e-counsei claim “be

raised by petition for ert of. habeas cotpus. in the appellate eourt Whlch con51dered the appeal .
Szmpmn . sz‘e 617 So. 2d 749,749 (Fla 1st DCA 1993) see alxo FLA. R APP. P 9 141 (d)g3) (“Petitione
alleging ineffective a$Sistahee of aI?peHate counsel shall be ﬁl‘eci in the coutt to whic_:h the appeal was

taken.”). If the district court of appeal summarily denies the ineffective-assistance-of-appellate-counsel

13
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clai.m,v then that claim has been fully exhausted for purposes of § 2254, because the habeas petitioner
is then precluded from seeking further review in the Florida Supreme Court. Cf Tolbert v. Florida, 796
F. App’x 704,705 n.1 (11th Cir. 2020) (“Because the Fourth District Court of Appeal made its decision
in a pet curiam, unwritten afﬁ:rmance, the Florida Supreme Court lacked discretiohary review
jurisdiction.” (citing Wells ». State, 132 So. 3d 1110, 1113 (Fla. 2014))). And that's exactly what
hap'pened.. to Pierre’s two appellate-counsel claims. See Order Denying State Habeas Petition [ECF
No. 9-2] at 10 (“ORﬁERED that the petition alleging ineffective assistance of counsel is denied.”).
| Sincé Pierre haé 'thus exhausted all six of his claims, we’ll consider the merits of .each claim in
turn,
" "I The Merits
As we've -séjd, we must apply § 2254(d)’s heightened standard of review to any claim “that was
a’d’judicatec'i. on the merits in State coutt proceedings.” 28 U.S.C. § 2254(d). And all four of Pierre’s
triaj-cbunsél claims (Grounds One, Two, Five, and Six) p;lainly fall into this category. It’s true, of
coufse, that the Fourth DCA only affitmed the trial court’s denial of these claims in an unwritten
opinion. See Pierre . State, 288 So. 3d 55, 55 (Fla. 4th DCA 2019). Stil, the Suprerme Court has
\insffu'ctéa us to “:look through the unexplained ;ieci'sion'to the last rel:;ted state-court decision that
does provide a relevant rationale[.]” Wilon, 138 S. Ct. at 1192. And, because the state postconviction
court simply “adopt[ed]_ the reasoning as set forth in the response of the State,” we presume that the
FoﬁrdlhD(;A applied the reasoning in the State’s Postconviction Response when it denied Pierre’s
t;iai-counsel claims. Order D¢nying Postcbnvicdon Motion [ECF No. 9-1] at 193; see also, e.g., Cgra’ona
v. Dixon, 2022 WL 2158715, at *6 (S.D. Fla. June'14, 2022) (Altman, J.) (“["I‘]he_Astate postconviction
CO.l'lr‘t‘Qid“‘Optéd the Stgté’g Postconviction 'Respohse as [its] findings of facts and conclusions of law.
We.thus prqs.urr}e'thatl'bot»h the state postconviction court and the Fourth DCA adopted the arguments

the State pfessed in those resbonses.”'(cleane'd up)).

14
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We'll also apply § 2254(d)’s standard of review ,to>the appellage-counsel claims (Gro‘u’lndAs Three
and Fout), albeit for a different reason. Unlike the trial-counsel claims, tbe only court that ?djudicat’c_:d‘
Grounds Three and Four was the Eourt.;h D‘CA—._which summarily denied both in a. one-sqﬁtence
otder. See Order Denying State Habeas Petition [ECF No. 9-2] a-t 10 (“ORDERED _that the Pedtion
alleging ineffective assistance of counsel is denied.”). This time, we can’t “look through the
unexplained decision to the last related state-court decision that does provide a relevant rationale,”
Wilson, 138 8. Ct.at 1192, bgcal{se there i;s no underlying state-court decision. Fortunately, the Suprer_ﬁe’
Court has told us what to do when “a state court’é decision is un‘accorrklhpanied by an opinion explaining
the reasons relief has been denied”: We presume in that scenario “that the state court adjudicated the

\ claim on the merits in the absence of any indication ot state-law procedural Pri‘n.cAiplesA to the contrary.”

Richter, 562 U.S. at 98.7-_'9_9,3 We thq;sv “r.CVi,C_\)V _t'heAr?COric,l bpﬁore Fhe [state court] to ciet;em:ﬁne what

arguments of theories supported or, as here, could have supported, the state codft’s decision.” Hyttson

i

— T
et T P s = S

[* - . ..
W the petitioner bears the “burden [] to demonstrate that there was no reasonable basis for the decision

of [the state court] to deny his claim.” Tarlston v. Sec’y, Fla. Dep’t of Corr., 5 F.4th 1278, 1291 (1 1th Cir.

A
ﬁﬁ{fﬁ; 2021). In sum, we apply § 2254(d)’s heightened standard to the appellate-counsel claims and, in doing

3 Neither party suggests that the Fourth DCA denied Pierre’s appellate-counsel claims for some
procedural reason. See generally Petition; Response; Petitionér’s Amended Reply (“Reply”) [ECF No.
18]. And, after our sua sponte teview of the state-court record, we agree that the Fourth DCA (very
likely) denied the claims on their metits. Under the Florida Rules of Appéllate Procédure, there’s really
only one procedural hurdle an ineffective-assistance-of-appellate-counsel claim must clear: “A petition
alleging ineffective assistance of appellate counsel on direct review shall not be filed more than 2 years
after the judgment and sentence become final on direct review[]” FLA. R. APP. P, 9.141(d)(5). Pierre
filed his state habeas petition on January 31, 2020; see State Habeas Petition Vol. I [ECF No. 9-1] at
286, which is /ess than two years after Pierte’s criminal judgment became final (which happened on
June 15, 2018), see Direct Appeal Mandate [ECF No. 9-1] at 134 (issuing on June 15, 2018); see also
Baca v. State, 313 So. 3d 1177, 1180 n.1 (Fla. 1st DCA 2021) (“[T]he judgment and sentence becomes
final once the appellate mandate issues.”). In short, we agree with the parties that no “state-law
procedural principles” prevented the Fourth DCA from adjudicating Pietre’s appellate-counsel claims
on the merits. Richzer, 562 U.S. at 99. o o Co o

15
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so, grant Pierte relief orﬂy if he can show that there was no “reasonable basis” for the state court’s
decision.

A. Ground One -

We bégin with what is (fo Piefre) the most important issue in the case: the (allegedly)
exédlpafory video the State (supposedly) s.uppressed.'4 Acéording to Pietre, the State has rcfused>to
turn over‘ t\x;o exculpatory videos, in direct violétion of Brady v. Maryland, 373 U.S. 83 (1963). See
P'os‘tco'hviction Motion [ECF No. 9-1] at 152 (“At the Defendant’s trial it was undisputed that thé
proseéutionl aid fail to turn over exculpatory evidence in the form of a video tape from the Mayfair
gated gomrnuhi’fy"s entrance on the date of the crime.”). Pierre blames his trial ‘counsel for not
objecting to this Brady violation as soon as counsel leatned of these videos. See Petition at 3—4
(“Chu-n"sel was inéffehd\;é for failing to object and move for mistrial based on a discovery and/or Brady
violation where the pros‘c‘:cutor'fa'iled to turn over éxcdlpato‘ry evidence in the form of a video t'épe[.]”).
The Respdhdeht has a..simpi'e countera}gument: The videos Pierre is looking for don’t exist. See .
Reééghse_ at 10 (“[T]here was noirecording of the crime and therefore no discovery violation that

could serve as the basis for a mistrial.”).

* Pierre has been somewhat inconsistent about #be number of allegedly exculpatory videos he’s after. In
his Postconviction Motion, he pointed to only one such video: “a video tape of the entrance of the
Mayfair gated community[]” Postconviction Motion [ECF No. 9-1] at 154. Similarly, in his federal
Petition, Pietre implies that there’s only one video. See Petition at 3—4 (“Counsel was ineffective for
failing to object and move for mistrial based on a discovery and/or Brady violation where the
prosecutor failed to turn over exculpatory evidence in the form of z video tape[.]” (emphasis added)).
In his Reply, though he refers to a completely different video, one that was supposedly recorded by

“a camera two feet next to the Petitionet’s ex-wife’s house[.]” Reply at 3. And, in his state petition for
a writ of mandamus, he referred to swo videos: the video from the Mayfair entrance and the video near
the ex-wife’s house. See Petition for Writ of Mandamus [ECF No. 49-1] at 3 (requesting “copies of
the videos of the front gate entrance and exit of the May Fair Gate Community [sic] and video 2 feet
next door to the victim’s house where the crime occurred on December 22, 2015”). For simplicity’s
sake, we’ll assume that Ground One refers to both a video from the Mayfair entrance and a video frorn
a camera near the ex-wife’s house.

, 16
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- In Brady, the Supreme.Court held that the “suppression by the prosecution of evidence |

favorable to an accused upon request violates due process whete the evidence is material either to

~

a, ™

guilt or to puni'shmentl[.]” 373 U.S. at 87. To establish a Brady violation, a pepitignér must show three
. things: “(1) ”fhe evidence at issue must be favorable to the acgqs,ed, cith;:r bec}au§§ it is exculpatory, or
because it is impeachigg; (2) that evidence must have been $up9ressed by the State, either Willfully or
inadvertently; and (3) prgjudjce must hav§ ensued.” Kellgy v. Sec’y for Dep’t of Corr, 377 F.3d 1317, 1354
(11th Cir. 2004) (citing Strickler v. Greene, 527 UfS. 263, 281-82 (1599)). To prc’).‘vg that counsel was
ingffecdve for _fai]i_fng to o_bjeqt to an alleged Brady yiolgtion‘{ Ifie;r_e_wo_uld havs;to s}now that, f‘k}ad the
eviaence been disclosed, to Itl:le defense, the result of the prAch“ec‘iingy would have. l?gen di'ffere‘nf,’.’
T Osborne v. Terry, 469 F.3d 1298, 1308 (11th Cir. 2006?.

The state-coutt record ~u_r_1_arr‘11:3.iguo,usly r.esol\_fgs thi§ issue because the 'videos in question ez'f/aer
dohn.ft e“)lci;st or, if they do, the State (it’s clegr_)_ nevet éossessgd: them. Pierre’s sol¢ )k‘)asis Mforlsupposing
.tha_'t tbc ,video(sJ_ exist comes frlorn_Dctect_jv_e Ke_rmeth thnsgn, \yhov(ac.coréing' to Pierr;?s“ﬁe‘§ﬁﬁed
during [his] deposition that there was no Yid9° of the entrance of the Mayfair gated commumt), no

relevant videos.” Postconviction Motion [ECF No. 9-1] at 153 Durmg the trlal however Detecnve

it

It

\\;( Johnson testified “that there was vxdeotaped footage of the entrance of the Mayfair gated community.’

e e T i o ——

G/ U

Ibid. (emphasis added). Pler_r¢ construes Dete_cm_rejohnson s trial testimony as an admission, not just
that the video exists, but that it shows someone else cntgriqg' the Mggrfﬁif ‘community. ._S’ e¢ 7d. at 15.‘4
(“Cégnsei knew 2 _Yidep tape of the ¢nt£én;e_ Qf the l\r/"[ayfai.r gate commumty did éiﬁis;, vtha't the,
prosecuﬁon wimheld iF ba;ed» on testir;}igny thaf it was not ‘r_eliévarit fé the p';__osqutior} and courisel
kriew tﬂé surveillance vliudeos?\x}oulld havé identified the shddtcgfa'rid thé identification would not 'hé.veﬁ
been the Deferidgni:[.]”). B

Viewed in‘crontgxt, though, Dete{cﬁve;]]ghn:sor.l. was actgally saying that, while he’d ievie‘wéd

some footage from nearby caimeras, none of the videos he’d seen captured anything relevant to the

’ - 17
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case. Detective Johnso'n. identified two potentially relevant cameras: thé first located “near the gate
device that you have to use to get into the complex”; the second connected to a house that was just
“two feet away” from the ctime scene. Trial Tr. [ECF No. 101—1‘.] at 630.-But Detective Johnson was
%M %1‘ that, after watching the footage from both ¢ameras, he decided no? to retrieve it. Starting with

- the home camera, Detective Johnson concluded that “[it] did not have any information relevant to the

?(//' case.” Id. at 631. And the camera from the entrance likewise didn’t capture any footage “that was

- lﬁf?ﬂéemed relevant by the lead detective.” Ibid. Detective Johnson later clarified what lHe meant: The
V0

Pyl
A
@QJ r,//*/ E <t : B .
’ \/'/J scene being shown on the video.” Id. at 630.

fi

footage wasn’t relevant, he explained, because “[t]here was no video to check hours ptior to the crime

"This isn at all inconsistent with his depositio’ri testimony. To the contrary, at both his
de};dsitio'n and the}t'ri:al, ljétectivejéhnsbri attested that neither camera had stoted video footage from
tl{énpinﬁe of the shooting, See sbid. (“[T]he video I did receive sfarte'd‘ without [sic] a crime scene pérson
artiving at the scene. Méaning, this incident occurred hours before that ctime scene person arrived,

. and the video was not available at that point.”); see also id. at 723 (“[Defense Counsel:] [Detective

2]

Johnson] told ‘me for two pa:ges in [his] depo ‘No video, no video, no Vidéo, no relevant video[]””).

And there’s no other evidence in the case about what kinds of footage these cameras retained. Since

Loy o
.

Ziﬁrz% '
e

the only festimény on this issue establishes that.the State never retrieved the videos from thiese

cameras—and given that the footage on these cameras wasi’t relevant to the case in any event—the’
State. ciidn’t‘ violate the strictures of Brady by not disclosing those videos. See Stinson v. Sec’y, Dep’t of
Corr., 2013 WL 360323, at *15 (M.D. Fla. Jan. 30, 2013) (Honeywell, ].) (“Petitioner has not pointed
to any evidence that Brady material existéd and was not turned over. As a result, Pé-ti'tjéner has no basis
to contend that counsel’s performance was deficient or that he Wé§mprej1;diced by counsel’s alleged

failure to request Bmc_lj mat,erial.;’ (citing Armatullo v f@;/or, 2005 WL 2386093,_ at *18 (SD.N.Y. Sept.
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28, 2005))). And, it goes without saying, Pierre’s trial counsel cannot be faulted for failing to fight for

L
videos that didn’t exist.

. Still resisting, Pierre has cogjpr;:d up a cpnspiracy in.\_(?lvir.lg_Deﬁegtive.' J:O}lrll§on, Fhfj'_» state

prosecutors, the records qustodiar‘l._%,and the state co_-ur'g—lv—all of '\X_/’hOI‘I_l @e'now says) know that these

o exculpatory videos exist and are doing everytk@ng_in,their power to sgppf;ssf them. See Be‘ply at 2

(“Everything the Re§pon.dent said [about Ground Qgel is fal‘sg, Hligl@ﬁtc_]ing and »igpprop,er.”)»; Reply to

Respondent’s Response to this Court’s July. 7, 2-0_22_ Otder [ECF No, 52] at 5 (“[T]he State (_;ou‘rtvs" |

should have granted the Writ of Mandamus-for an evidentiary hearing and an in-camera inspection if
the State Courts were not prejudiced.”). But the state courts have swice concluded that the State never
possessed any such videos. See Postconviction Response, [ECF No. 9-1} at 178 (<Therefore, as the

A
\ 05 record cleatly demonstrates, there was 1o exculpatory- evidence on the video because the video only

} Q“‘\,\includedpvents hours after the j1:{’-icider—1-”c.”); Mandamus Response [ECF No. 49-1] at 11 (“Accordingly,
\ L \ : ) : i PR ’ ¢ . : [ K
‘X@\ Ms. " Williams ordered and personally searched the file, but could not locate any videos within the box
containing.the file or within the file itself).> And, as we've explained, “a determination of a factual.’

. \\ . .
issue made by a~State court shall be presumed to be correct” unless Pierre can overcome this

—

~..

presumption with “clear and convincing e?idence[.]” 28 U.S.C. § 2254(e)(1). Pierre, of course, has #o
\ evidence—ijust his speculation about a conspiracy he’s invented by conveniently ignoring most of

what Detective Johnson actually said at trial. G Gordon v. Secly, Dep’t of Corr, 2016 WL 1436600, at *9

n.11 (M.D. Fla. Apr. 12, 2016) (Steele, ].) (“Petitioner’s speculation as to what the [missing dash-cam]
video may have shown is not clear and convincing evidence of the sort to overcome the presumption

of correctness afforded a state court’s factual determinations.”).

5 1n each of these instances, the state court simply adopted the arguments the State had advanced in
its briefing. Se¢ Order Denying Posteonviction Motion [ECF No. 9-1] at 193 (“The Court adopts the
reasoning as set forth in the response of the State[]”); Ordér Desiying Petition for Writ of Mahdamus
[ECF No. 49-1] at 57 (“DENIED for the reasons set forth in the State’s Response to the Petition for
Wrtit of Mandamus.”).
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We'd also be remiss not to point out two other crucial flaws in Pierre’s argument. First, Pierre
ignortes that his trial counsel deployed the absence of any video evidence as a crucial part of his defense

strategy. During his closing afgﬁment, in fact, trial counsel argued that the jury should acquit Pierre

pretisely because the lack of any video footage suggested a shoddy investigation—so shoddy, counsel
. insisted, as to create a reasonable doubt:

Is it reasonable to assume if the camera is working from 12:15 to 1245 at night, and
cameras don’t fix themselves, why don’t we have a video from 9:00 to 12:00? . . . Why
is the camera there? For security, to prevent murder. And if a murder happens let’s go

. geta photo of the murderer at the front gate. So, this is a lack of evidence, an important
lack of evidence that there is no video. There is no video. How important would that
have been? You don’t have to rely on people at night identifying a pefson with 2 mask
on duting an emotional violent incident. No, you’d have v1deo ‘a video of the petson
arriving, It would be huge.

§ ‘ I H .
B U

T;igl Tt. [ECF. No. 10-1] at 724-25. Again, we presume that counsel’s strategic decisions at trial are

“reasonable” unless the petmoner can “establish that 1o competent counsel Would have taken the action

that hJs counsel did take.” C/yand/er 218 F.3d at 1315 (emphasis added)) Plerre cannot meet this heavy

e —— . T T ——= s

burden here.” Trial counsel’s frontal assault on a gap in the government’s evidence is just the kmd of
stra;ttegic decision'an}f seasoned lawyer would havq made in these circumstances. See, e, & Stepp v. ]ongs,
2018 WL .94398‘6»3, at *7 ‘(S._D, Fla. Aug. 29, 2018) (Altonaga, ].) (“Petitioner’s counsql’s decision not
to subpoena Petitioner’s ph_qne records was a reagonable trial strategy predicated on the State’s lack
of evidence, and as such cannot support a collateral claim of ineffective assistance.”).

Second, Pierre cannot prove that he was prejudiced by counsel’s “failure” to assert a Brady

cﬁ'aﬂenge. That’s because the video footage—if it did exist—would’ve only further established Pierre’s
A |

(A guilt. Recall that bozh Pierre’s ex-wife and his own son identified him, in unambiguous testimony, as

the shooter. See Pierre, 246 So. 3d at 548 (“[Tlhe jury could have found Pierre guilty based on the

eyewitness testimony of his son and ex-wife alone. *).¢ Recall, too, that Pierre was found hours later in

6 We discuss the testimony of Pierre’s son and ex-wife in more detail below. See infra Section IL.D.
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a rental car that had sustained precisely the same damage the vshoc?ter’s‘ car had sustained during the attack.
See id. at 547 (“As Pierre attempted to flee, the son threw a brick at the passenger 51de gf Pierre’sv
window, smashing the reatview mieror. Five hours later,’Pierre was apbrehgnded in a rental car with
a missing reatview mirror.”). There’s th_ué no “re_asongble probability”” that any such camera footage

would have altered the outcome of this case. Ground One, in short, is D]‘ENIED.‘

B. Ground Two

. A
o

I his second claim, Piérre conténds that his 'g@al'laqur “was ‘i‘_nelffecfi\{e‘: for fail;i'ngrto. object
to the Court’s forty nine @;1_3'7 continuance after th_e juﬁy was. selected.” Petition éjc 4. Piérr_e maintains
that counsel éhogld have “bbj‘ec\t[ed] w'h‘envthe jpr;r,'re'turngd $O thatthe]ur) ;buld agai'r} ‘I‘j)'e.‘véir dire
to find out Whe&mr their answers to the original voir dire were the 's‘ame.; and if ﬁgt motion for a
rﬁiétrial.” Ibid. (er?c,)rs' in original) , see also Postconviction Moﬁbn [ECF No ‘9—1] at 158-59 &“Couhééi’s
péiformance was further deficient for féiiing to object after the jury retutned and t5 Hgain voir dire
the selected jury to find out if fﬁé individual Fj:uror"s views of the q&ésﬁoﬁé they were ‘dsked i the
origi.na'l voir dire were the same.” (errors in o'riginal)).:Thle“Re'sporidént'. counters thit “there Wwas 16
basis for the defense counsel to object to the trial date, and no reason to bélieve the resultwouldhave
b;en different even if he haci;” and adds that Pierre’s theory about the julfy’s‘answ'ers chgnging over
the l;reak. was ‘;bascd on specﬁlatjon.” Response at 17. We agree that the state court reasbnably'a‘pi:)lie"d
Strickland in denyihg this claim because “[tjhere is no reasonable pro’babﬂityg' the restilts of the
prdcéeding would have differed withiout this break in time from the jury being sworn in to ‘the trial
resuming.” State’s Postconviction Response [ECF No. 9-1] at 185.

The backdrop to this ‘challénge is, adrhittedly, unisual. The state courf opened Pierre’s voir’
diré on July 18, 2016. See Trial Tr. [ECF No. 10-17at 2-3:But, as the judge was questioning 2 membet
of the \}e}lire about a preplanned Vacadan; he made the fzélloﬁ}iflg étatemerit:

Maybe just today, we may just pick a jury today, because we are not going to conclude
the case tomotrow. Thereafter[,] I've got annual leave, and I don’ t want to leave you
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haﬁging in the middle of the case. Maybe we will just pick a jury today, and we agree
..upon a time in the future to come back, right, that mak;s a lot more sense.

Id. at 171. Later m the day, the judge informed the parties that “the trial is probably going to last at
least two weeks on August 15. So the earliest, I believe, [we can] reschedule is as far as the :29th of
August, September right. We can talk to the jurots about that.” Id. at 207. The trial judge t;hen decided
that the trial should pick b_ac-k up on Septern,bc\r 6, 2016—the day after Labor Day. See 7d. at 210-11
(“I think we are.looking as far as September'Gth.”). The court and the parties then proceeded to select
a jury. that would be available on Sep;e,mbver, 6. S ee 1d, at 224. After the jgrorg ‘were sworn—but before .
‘they were digcharged—,—th_; court instructed them “not [to] communicate with anyone including friends
and family members about this case,” not to “discgss your thoughts about this case or ask for advic.::e‘
on how o decide this case,” and not to “d;(? any research . . . that may have anything to do with this
| case[.]” Id. at 226-27. Before excusing the newly sworn jurors, the trial judge reiterated: |
It’'s very 1mportant that you don’t do any research with respect to any of the
participants in this matter. Don’t discuss it, don’t have any conversations with the

... attorneys, the Defendant or any witnesses in the case, and we will see you on Tuesday[]
September 6th.

u
. r.

1d. ‘-at :.*23'0—31."The jﬁdée ghéh repeated fhése same instructions to the juty when they returned on”
Septermber 6, 2016. o id, at 24353,

In r!c;j'ectingvet}lé claim Pierre now reasserts in Ground Two, the 'state court adopted the'ﬁvo
argu£r;é}1ts the State advanced in its Postconviction Response. See Order Dienying Postconviction
Motlon[ECFNo 9-‘{1] at 193 (“The Court addpts the reasoning as set fc-)rth in"the response of the
S'tate[.]’;)..; Ff}st, ﬁoting that the tt?ial court properly instructed the jur)% not to research ot discuss the
case;aﬁd that Floriaa law presumes “jurofs will follow the jury instructions”—the State argued that
Pilerﬁrlevwasn’ t “pfejudjced by the break between the swearing in of the jury and the reconvening of the
trizill.”ﬂ State’si'Postcanicﬁon R'eslp‘vonsé [ECF No. 9-1] aé 183. Second, the State pbih%ed out that, urider

Florida law, the trial judge may continue a trial “between the jury being sworn and the examination of
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witnesses” un/eq{ the de‘fend’emt._'can egtablish Prejudice.v_ld.;at 184. And, the. St,ate satd, Pietﬁre hadn’t

shown that he was prejudiced in any way. See id. at 185 (“There is ne reasonable étobah’ihty the results

of the proceeding:wodld have differed without this break in tine from the jury being sworn in to the
trial resuming.”).

We cvé.nnot'second—guess these ﬁntliirigs——w'%, that Pierte failed to sho.\xz'(ir) that the jury
disregarded the coutt’s instructions of (2) that he was ;;t'ejudic“ed by the deldy~—unless Pierre can parry
them with “cleat and corfvinc‘iné;’ evidence. Ward, 592 F.3d at 1155-56 (quoting 28 USIC. §
25"54@)‘(1)). Agéin; howevet, Pierfe offers n'Q' evidence—letalofie “cledr and convincing” evidence-=
2s o eithet point.. He merely speculates that, had his lawyer impelled’ the jutge to 'rei'qu'estfbn the
jutérs, some of the jurors."aﬁswers'mz'gbz‘ have changed. See Postconviction Motion [ECF No: 9¢1] ‘at’
159 (“Itis highly /z}éeﬁ that dh’rihg'th:at 49 day continuarice th;a't; soméif not all the jdfgts teﬁd/ne\v‘s‘paf)*e{
articles or watched television news peftaihing to the Defendant’s case - . . Plus 'the“j:fﬁor:‘s were NGt
sworn agétih after a month fté.’see: 1f they wgl,;fld stll fohbw the law.” (empha51s added))Thls isn’t
“likely” at all. Florida law, on the contrary, “presumes  that the juty foﬂowed the ‘trla{ judge’s
i???“}“%?@%_ in the zilbvset}ce of evidehce to the contrary.” Sutton v. State, 718 S(.)f 2d _215, 216 nl (Fla. -
1st DCA 19985; see also Lowe v. State, 259 So. 3d 23, 52 (Fla. 2018) (“Moregver, in _the ébeence t)if;
evidence to the contraty, we presume tha_t.le'lfOIS _}fql.lq\'vv;t‘h‘e t_tielv_{court’l‘s ihstru‘ctiighls.”)i_/”thd, as we've
shown, &;eltecord is_‘ clear thgt the .trial jhtlge twice ihettgcteé thepjurors _ttqt to tﬂi}ecus}s‘the cgse:v’ith:
anyone, not to conduct any research about the case, and not to engage in any way Wlth the facts of
the case. See Trial Tr. [ECF No 10 -1] at 226—27 230—31 zf Hatz‘on 2. Secy, F/a qu z‘ofCorr 2021 \X/L,
4281287 at *4 (1 1th Cir. Feb. 10 2021) (rej ectmg ap.atgument that the jury’s puzzled looks 1nd1cated
that they ignored the_ trial eourt’s instructions). Aggin, Pierre’s basel_es_s spec‘ql?tlgn.isn t en_oggh fpr us
to distegard the state eputt’s fa.‘ctuall ﬁndmgs A} et Aldrich v. ‘.Waz'ﬂwn;’glyff, 7?7 F.}2e1‘6v30, 6,376 (11th> Cir.

1985) (“Speculation is insufficient to carry the burden of a habeas corpus petitioner[.]”). Pierre has
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thus failed to show that his lawyer was ineffective for failing to object to the judge’s'decision nof to re-
question the jury. See Freeman v. Ast’y Gen., 536 F.3d 1225, 1233 (“A Tawyer cannot be deficient for
failing to raise 2 meritless claimA[..]”')". And, for similar reasons, he cannot show that “there is a
reasonable probability tﬁat, bdt%o’r counsel’s unprofessional errors, the result of the proceeding would
have been different.” Stn'né/aéaf 466 U.S. at 694.7 "

Ground 2 is, therefore, DENIED.

C. Ground Three

Ground Three is the first of Pierre’s two ‘appellate-counsel claims. Here, Pierre says that his
appellate law‘yef was ineffective for “failing to’ arg.u'e on direct appeal that the lower court erred in
o{fe'rrii{lin.g de'fe‘nse.ycoﬁnsei’s' objectiori and motion for mistrial concerning the lower cour‘t*iﬁ.'lpfope"r"lmy '
qhesﬁighihg Petitioner.” Petition at'5. The Elairh‘éfises' from the following exchange 'aur'ing the State’s”
cross-examination of Pierre at trial:

Q: How did the right passenget’s window get broken and smashed?

A: T already told you what I’'m going to tell you again.

Q: Did you hear my question?

A: T hear t'heb‘c}ues‘rio‘n. ’m going to tell you.

R TR

" We also reject Pierre’s separate contention that the delay itself was inherently prejudicial. See
Postconviction Motion [ECF No. 9-1] at 160 (“The jury should have never béen selected ifi the first
place knowing that the case would be continued for [49] days before any argument or evidence would
be presented in this case.”). As both the Respondent and the trial court acknowledged a continuance
during trial “is left to the disctetion of the [trial] court[.]” Response at 16 (quoting McDermott v. Stat,
383 So. 2d 712, 714 (Fla. 3d DCA 1980)); see a/so State’s Postconviction Response [ECF No. 9-1] at
184 (citing McDermoti). And the trial court’s discretion will be disturbed only where thé defendant can
establish that the continuance prejudiced him. See MeDermotz, 383 So. 2d at 714 (“Generally, prejudice
is not présumed but must be demonstrated by the patty allegedly aggrleved ”); Compo v. State, 525 So.
2d 505, 50607 (Fla. 2d DCA 1988) (“Without a showing of prejudice, Compo’s conviction must be
affirmed.”). We refuse to second-guess the state court’s factual determination that the length of the
continuance didn’t prejudice Pierre. . MaCul/ougb 967 F.2d at 535 (“A state’s interpretation of its
own laws or rules prowdes no basis for federal habeas corpus relief, since no question of a
constitutional nature is involved.”). And, again, Pierre offers no evidénce for his position that he was
prejudiced.
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. Q: Specifically how did the gight pas.sogge;’is———.
[Defense Counsf_:l]: ijectioo,}udgb, argumentative.
[Pietre]: Even the jgry_knows what I'm talking about. You’[re] trying to confuse me?
[Defense Counsel]: When there 1s an objection wait for the judge to ro_le.

The Court: Answer the question. Let the witness answer the question. .

[Pierre]: Okay. . .
The Coutt: Answer the question. L
[Pierre]: No, because I have to take it little bit if you are— ' ,

. L I . - e A i e L e Lo

The Court: No, just answer the question. How did the passenger’ 5. window get broken?

b R

Trial T, [ECF No. 10-1] at 662-63. Shortly after the trial court ordered Pierre to answer the
prosecutor’s question, the judge intervened again—this time because Pierre apparently tried to answer

a question with a physical demonstration:

e R S R 2 S S

Q: Or was the rock thrown from the side of the car, i)f._you can remembet?,

| A: Okay. Let me explain. o - R
Q: Do you understand my question? ,
The Court: Sir, we don’t want you to demonstr%te anything. J}gst have a seat.
[Pierre]: Let me explain to you. e o
, -, Rr%Fb:é Co.urt: .We- Hon’t want yoﬁ to e)tplain. \Whicb fock‘broﬁe tﬁé‘wiﬁdow;" - H , ' :_v"

[P1erre} Okay The ﬁrst one broke the wmdow rmrror No the ﬁrst one broke the
wmdshield _ .

| T}i:e'Courf: Tbe érét‘rook/br'oke tbé Windo_wf o
[Plerre]' And the second one———I’m talkmg about the drlver s 31de and part of the " k
mirror. - . I . N

| . M Lo
S . . . - T

o [De.fe_ns’el Counsel]: Judge, can we apptoach one minute for an objection?
P -l Voo P E <L S e ’

‘The Court; Let’s move on. You can raise that matter—

25 .
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| [Pierre]: If they came béék to the'{ séene I‘\;vould not even be here.
The Coutt: There is no q'uéstioi‘l pending here.
‘[Pier’re]: I kno§s; m)?self.
The Court: Mr. Pierre,éfhere is no question pending, Mt. Newman, please.

Id. at 664-65. F
After the testi;'nony conclﬁdéd, the jﬁdge gave defense counsel a chance to re-raise the

objection lhe’d tried to make during the cross. See id. at 673 (“[The Court:] I want to give you [defense
c.ouns.él]:vthe. oépdrtﬁmt; to fa_ise another mattéf.”j;.' At this, Pierre’s lawyer moved for a ristrial,
argumg that “the Court jurr;péd in with some questions which, to the defense, sounded to us like [you]
Were‘:’;l’cg)t behevmg ‘what the witness was ‘saying‘,'and‘you were ditecting ctossexamination questions
at him, T think the ]uqrr,ea{hzed‘ that the Colurt did not believe [Pier;e’s]'testirﬁoﬁy; at that time[.}” Ibid.
Tiﬂé trial vco'ﬁrt cienied the 'mist'rial motion, reasoning that “I had one question, it was orly to reiterate’
quéstions that [Were—]v asked By the State and not answered. . . . I certainly did not direct the State as to’
how they might cross-examine the Defendant, and I certainly didn’t say anything, in my view, which
eiplicitly indicated that the Defendant’s ‘testimony was unworthy of belief.” It

In his state habeas petition, Pierre cited Poe v, State, 746 So. 2d 1211 (Fla. 5th DCA1999), for
his‘ view that the trial court erred by “appearling] to take on the role of a érdse'cutb’f when questioning
a Wltness Hufiri.g. ttial” State Habeas Petition Vol. I [ECF No. 9-1] at 294. In the Respondent’s view,
this was 2ll much ado aboﬁt very little. According to the Requndent,VPierre’s appellate counsel was
right not to raise this argument on appeal both because the issue hadn’t been preserved ‘and because
the ]udge propetly iﬁteWeﬁéd “to maintain the iﬁteg‘f.it;r of the cross-examination[.]” Response at 21.

Pierre” haé failed to show tha£ thé Fourth .DCA had no “reasonable basis” to deny Ground

Three. See Tarleton, 5 F.4th at 1291, Triélﬁi'udgesl have the inherent power to manage 'pi0ceedi'rigs in

their courtrooms—a power that allows judges (when necessary) to rebuke parties and their lawyers.
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See Liteky v. United States, 510 Us. 540,”536 ‘(1?94) (A jddge’s ordinary efforts at courtroom
administration—even a stern and short-tempered. judge’s oa:dinary eff.ores‘ at eoqgtroom
administration—remain immune [from challenge].”). And, under Flnrida law, “it is per&issible for a
trial judge to ask questions deemed_ necessary to clear up uncertainties as tq.iss‘ues in cases tldat appear
to require it[]” J.F. . State, 718 So. 2d 251, 252 (Fla. 4th DCA 1998).

That's exactly what :happened here. The judg_e interacted with Pierre At_wice duri‘ng Cross-

examination—both times to direct DPierre to answer the prosecutor s questlon S ¢¢ Trial Tr [ECF4 NQ
10-1] at 663 (“The Cop,_;_r‘t;ﬁNo, just. answer the ‘1‘?_@51'1911-\_ How de .the‘_ passengef’s'\y%ndgy get
broken?”); 7d..at 6@6“5.:(“The Court: We don’t want you to explain. W}uc}lrock ;bque the ‘\y‘indow?’:’)j‘v
These interventions \yere_p‘l:ainly‘. appr'opr'iagef—even in fgont Qf_- the jury. 5 ¢e El/z’xvv.; Heﬂnzng, 67§So
2d 825, 827 (Fla, 4th DCA 199‘_‘6)11(“A trial judge’s expregsxonof dd;sgadsfacgign with cpn‘n;se} ora chent’s
behavior alone does not give rise to a reasonable behef that the tnal ]udge s b1ased and the chent
cannot receive,a fair tnal ” (cltmg Oates . S sate, 619 So 2d 23, 25—26 (Fla 4th DCA 1993))) The ]udge
never “crossed the line from neutral arbiter, to advocate” '_because he was simply dlreenng Plerre o
answetr—in words a-nd,ng’)t With a physical _der‘nonsttapi;onfthe la\’vye’r,’,sA qnesnons. ) pzzr/és VS tate, ‘7'4Q
So. 2d 33, 36 (Fla. 1st DCA.1999);  1d. at 37 (“In this case, t_:he trial court jndge;erossed the .line . .'
by. directing the_prosecutot’s attention to evidencg on. the core issue of the credibi%igr of ,th.e
defend_ant_._;’); S. z‘mmoﬂ; . State, 8_;03 ;Sp. 2d 787, 7-8%—89'(Fla. 1s;c DCA ’2001) (“The trial ’c‘o_én-rti oxnrerru,led;
defense counsel’s mischaractetization of evidenee obje_ctic;n by saying, ‘[i]t is accurate and dead on
point.’ . ,;“'lihe com:nen'g\made by Ljhe Ajudge in this case appears to Yalidafce ebe State’s'argur:n-ent, and
therefore, it was error.” (alteration in _original)); g/yfzyﬁne.z): Broome, 629 So. 2d4293, 294 Gla. 4th DCA
1993) (holding that 2 trial jndge behaved irnprqper,ly when sne “wrote a note that she ‘passed’ to‘ the |

prosecutor which read ‘sometimes it is bettet not to cross-examine witnesses™). Since the Fourth

DCA had a “reasonable basis” to find the trial court’s behaviot appropriate, appellate counsel cannot
o : Co . - R : . ‘ g . : . R o
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be blamed for héVing failed to raise this iSSlle on direct appeél. Ky ée'U}z;'iéd States v. Nybwis, 211 F.3d
1340, 1344 (11th Cir. 20005 (“Appellate counsel is not ineffective for failing to raise claims reasonably
considered to be withbut merit.” (cleaned up)). We therefore DENY Ground Three.?
" D. Ground Four

Ground Four is Pierre’s second éppellate—codgéel claim. Here, Pierre contéﬁdé that appéllate
counsel should have “argued on direct appeal that the prosecutor’s improper arguments and
misconduct rose to the level of fundarﬁental errot.” Petit:ioh at 6. Under Florida law, an error is |
findamental when it “reaches down into the vaiidity of the trial itself to the extent that & verdict of
guiltﬁr could not have been 6Btainéa without the assistancev of the alleged erfor.” Pinkney, 876 F.3d at
1297 (quoting Kilgors . State, 688 So, 2d 895, 898 (Fla. 1996)). Unforturitely for Piekre, his Petition
does not “identify what comments in specific [sic] should have been raised on appeal. For this 'r;eéfson,'
Petitioner fails to demonstrate error or prejudice.” Response at 23; see also Chavez v. Sec’y Fla. Dep’t of
Corr., 647 F.3d 1057, 1061 (lfth Cir. 2011) (“Witﬁ a fypically heavy caseload and always limited
resources, a district? court cannot be expected to do a petitioner’s wotk for him. . . . ‘[Jludges are not

like pi;gs, huntmg for tuffles buried in bfiefs.” (quoﬁng United States . Dunkel, 927 F.2d 9?35,‘956 (7th

’ In his Reply, Pierre claims that the Respondent “left out the most important portion of the

argument where the trial ]udge told Mr. Sylvm to say that the vehicle the Petitioner was driving was 2
Toyota Corolla instead of a Toyota Camry.” Reply at 7. Of course, it was Pierre himself who caused

this “mistake” since, in Ground Three he only complams ‘about “the lower court 1mproperly

questioning Pezrioner”—not Mr. Sylvia. Petition at 5 (emphasis added). And we won’t consider a new

argument a party has raised for the first time only in reply. See In re Egidi, 571 F.3d 1156, 1163 (11th

Cir. 2009) (“Atguments not fully presented in a party’s initial brief or raised for the ﬁrst time in the

reply brief are deemed waived.”). '
) Waiver a51de Pierre’s atgument is meritless. In the comment Pierre is now challengmg —“[The

Court} You need to say it was -the Corolla”—the trial judge was untnistakably talking to the

prosecutot, not to. Mr. Sylvia. See Trial Tr. [ECF No. 10-1] at 619. In doing so, the judge was simply

clarifying that the prosecutor was referring to a Toyota Corolla instead of a Toyota Camry. See ibid.
(“The Court: I think you misspoke. You said it was the Toyota— Mr. Newman: Right. The Court:
You need to say it was the Corolla. Mr. Newman: Correct.”). He was, therefore, simply clarifying an
inadvertent misstatement by the lawyer——and there’s nothing wrong with that. See J.F., 718 So. 2d at

252 (“[Mtis perrn1551ble for a trial judge to ask questions deemed necessary to clear up uncertainties as

to issues in cases that appear to require it[.]”).
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Cir. 1991))) \X/ithoqt_ any specific allegations about what the prosecutor did wrong, we cannot say that
the Eourth DCP: lacked a “reasonable basis” to deny this claim. Tarletor, 5 F.4th at 1291.

We note, however, that it would have been r__egsqnable for the Fourth DCA to cojnclude that
nothing the prosecutor said during closing argument would’ve amounted to “func)i'amen"cal” error under
Florida law. That’s because the Fourth DCA already found that there was overwhelming evidence of
Pierre’s guilt, “as the juryﬂc;oqld have found Pietre guilty based on the, g/ezg/z'z‘neq testimony of his son 4(1{! ex-
wife alone.” Pierre, 246__'80. 3d at 548 (emphasis added); see also Kz'/go,;fe, 831 So. 2d at 898 (reiterating thét
an error 1s OQIY “‘fux}gi.amer}t.al” wh§n “a ye;rdict,qf gui‘lty conld ;'z_oz‘!/yzawvbeeﬂ obtained }Vithpgt the gssi!s'(t%r-lce_
of the alleged ve.rrosr_‘."’ (emphasis added)). Pierre never 'chqllleng_eg t‘hijs_lcgt!ical.(andv disp'ositxiye) aspect
of the Fpurth DCA.’se decision, see ge?zera/él Petition; Reply—which is ‘a:sec;orwlc:i indel?endegt"rea;?n‘ to

deny this. claJm _ _

. We now add a third reason: Havmg rev1ewed the transcript we agree, w1th the Fourth DCA:
that the t.es,’tirp.ony. of tﬁhesﬁe two Wlmgsses was, stanc,yhngéglpn:e, suffigient to secure a cqmglct}on. §?e,n
eg., Tral Tr. [ECF No. 10-1] at 288 (“[Mariq Pierre]: Yes. ﬂe was ‘angq’about"th‘e ghilginsuppc‘)rt. e
He told me (speaking in Creole). Q: What does that mean in E;ng]ish?;A: I‘hat means in Enghsh: th
will live, we'll see. Q: Did you take that as a threat to injure or kill you? A: Yes: It's a threat.’j); zd at
2“9'5_;(.‘“Q: Did you :kr_l_O\'X} that it was Jos’e,'ph Pierre iﬁ}?{léd@tél}’?ﬁ [Marie Pief}e]: Ye’S’.' I c:%_;llécil his name.

3. d

I saw}nm by rﬁy side g%ld I said Joseph is shQQting me. .. .1 d1d know 1t was h1m because WC ve been

8

together for tbe past thirty years[.]”); id. a't‘471—’72 (“Q: When de YO_}'—}- ident,’ify_ijm in"your mmd>How
soon after that? . . . [Pierre’s Son]: He seen me running after him. He turned around and’T s'eén‘th'e_ ski

mask, but 1 coulé still sée his f'a'ce.r Ij,i_k_e_ﬂ he had a.skim'mésk, but sbriléhow’it got loosé:énd I could see.

just up and I seen him.”).” Ground Four is DENIED.

T

K Naturally this ‘errof’ would also be harmless under Brecht. An €rrof, can’t “substantially mﬂuence
the jury’s verdict” when there’s other overwhelrmng ev1dence to support that verdlct Brecht, 507 U. S
at 639 (cleaned up)
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E. Grounds Five and Six
" In Ground Five, Pierfeﬁxsayé that his trial counsel was ineffective for failing to argue that “the
probatifre value of the admission of 2 multi colored ski mask was outweighed by the danger of un'faifﬂ;

prej.uci:i-cé[.]” Petition at 7.‘I‘n Ground Six, he claims that trial counsel should have “renew{ed] his
,obﬁjecti‘én?t"o the [trial éourt] permitting [Mr. Sylvia] to testify outside his area of expertise[]” Id. at 8.
The state post"c'!dnvivctic')':r;v coutt ado‘p'fedv the State’s Postconviction "Response, see Order Den§dng
Po‘stc'ailvictioh‘Modon [ECF No. 9-1] at 193, which had treated these two claims together, reasoning
_that “thé;e ‘i's’é:;:les {x;e;é both addressed .by the [Fourth DCA] in a written opinion”—albeit in thé
cgn:c%ext lof:j re\;’iea}iﬁ‘g:t‘hewt'rial court’s ruling under a fundamental-error standard of review. State’s
Pgstcohx;iction Response [ECF No. 9-1] at 186; see also Pierre, 246 So. 3d at 546 (““[Pierre] argues that
the trial court erred in admitting a multi-colored ski mask that was not used'in the crime and by
perx%ﬁtting an expert witness to testify to an area outside of his expertise. Asa résult of waiver, we find
no reversible erfor.”). Relﬁring on state law, the state postconviction court determined that the Fourth
DCA’s opin.i;)ﬁ pre'clud‘ed Pietre from showing that counsel’s errors préji}cﬁ'ced him under Strickland.
See Sta't‘e:s Postconviction ’.'}'slcsponse [ECF No. 9-1] at 188-89 (“Likewise, the tecord conclusively
refutes the defendant’s claim of prejudice as there twas no reasonable probability based on the evidence
at:\‘tri'al, iricl:;ding"vth’e testimony of the victim and the victim’s son, the tesults of the trial would have
. differed But féf counsel’s ‘allegedﬁdeﬁciency.”). The Réspdndent'adopts the state postconviction
court’s ;reasoning and urges us to do the same. See Response at 25 (“Because the alleged errors did not.

amount to fundamental error, they cannot result in S#ickland prejudice and Petitioner’s claims must

fail”).
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And we agree that Florida law forecloses Pierte’s claims in Grounds Five and Six. Florida law
is clear that a habeas petitioner cannot show S#ickland prejudice once his fundamental-error claim
(taised on direct appeal) has been rejected. See Chandler v. State, 848 So. 2d 103},:1046 (Fla. 2003)
(“Because Chandler could not show jche comments wete fundamental error on d}rect appeai, he
likewise canniot show that trial counsel’s failure to obj‘ect to the comments res‘ultccflv ig prejudice
sufficient to undermine the outcome of the case uq_de; the prejqqicg prong of the Strickland t,estv.”).:
And we’re not the first to Interptet Flotida law this way. As the Elevent_h Circuit has explain;d, “[if]'
the Florida court has already determined . . . that the error was not fundamental e_rror,v"[a" fgderal ~<F::01_1rt]T
must defer to the ‘Florida court’s underlying determination of state :_:lavv}gff"and find ;tl}atl—t-he'.babeas
pﬁtidqn@r “cannet show igeﬁfecdve assistagge vgndevr,.S trickland.”’ Pin/én@/, 876F3d at 1297;—98.

... . In his Reply, Pletre challenges the Fourth DCA’s fundamental-error finding. See Reply at 9.

Again,however, we won’t consider atguments Pierre makes only in reply. In(el]?gz'df‘z 57 1 F3d at 1163,
In any event, we cannot second-guess th_e; Eougtb DCA’s fundgmengal;egrqg dct_,er'mi:‘nati(_)n. beggqs;
that’s a question of state law. See Pinkney, 876 F.3d at 1299 (“[T]he fﬁngﬂ_amcma’l{ ettor _quésﬁog is an
issue of state law, and state l-a;\xz is what the state courts say it is. As the Supreme Coutt and this Court
have repeatedly acknowledged, it is not the federal coutt’s role to examine the propﬂ et},wof% state
court’s determination of state’law.f’ (cleaned up)). Grounds Fwe andr Six are therffoife;;DEN’IEl_)_ | |
. EVIDENTIARY HEARING

We wont hold an evidentiary heari{{% m this case. S[Wlhen thg state-court rgcgrd’ ‘Pireclu\fiesh

habeas relief’ under the limitations of § 225f1<d), a district court is ‘not rc,quinqd to hold an éyidentjaqr
heating.”” Cullen v. Pinkolster, 563 UsS. 170, 183 (201 1) (quont}inng chriro v. Land{z;gan, 550 U.S. 465, 474 '
(2007)). We tesolved all of Pierr_ga’s_claims on the mefits under § 2254(d). And, since we have the

benefit of a full trial record, we don’t think we’d benefit from any further factual development. See

Williams, 529 U.S. at 444 (“The Court of Appeals rejected this claim on the merits under § 2254(d)(1),
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so it is unnecessary to reach the question whether § 2254(e)(2) would permit [or restrict] a hearing on
the claim.”).
CERTIFICATE OF APPEALABILITY
A Certificate of Appealability (“COA”) is appropriate only when the movant makes “a
substantial showing of the derﬁal of a constitutional right.” 28 U.S.C. § 2253(c)(2). To deserve a COA,
therefore, the movant must show that “reasonable jurists would find the district court’s assessment of
the constitutional claims debatable or wrong.” Slack ». MaDam'e/, 529 U.S. 473, 484 (2000). “Where a
diétrict court has disposed of claims . . . on procedural grounds, 2 COA will be granted only if the
court concludes that furists of reason’ would find it debatable both ‘whethér the petition states a valid )
claim of the ;1enial of a constitutional right’ and ‘whether the district court was correct in its procedural
“ruling.”” Eagle v. Linahan, 279 F.3d 926, 935 (11th Cir. 2001) (quoting Franklin v. Hightower, 215 F.3d
’ 1196, 1199 (11th Cir. 2000)). We don’t think reasonable jurists would find our resolution of Pierre’s
constitutional claims debatable or wrong. We thus DENY any request for a COA. | |
Fokok
Having carefully reviewed the record and the governing law, we hereby ORDER AND
ADJUDGE that the Petition is DENIED, that a COA is- DENIED, that any request for an
evidentiary hearing is DENIED, tha‘t’ all deadlines are TERMINATEb, and that any pending
| motions are DENIED as moot. The Clerk of Court shall CLOSE this case.

DONE AND ORDERED in Fort Lauderdale, Flori ay of August 2022,

ROY K. ALTMAN
UNITED STATES DISTRICT JUDGE

cc: Joseph Pietre, pro se
counsel of record

32

a.
F



APPENDIX C

Order from the United States Court of Appeails for the Eleventh Circuit Denying
Motion for Reconsideration on July 19, 2023.
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In the
WYnited States Court of Appeals
Hor the Eletrently Cirenit

No. 22-13512

JOSEPH PIERRE,
PetitioncrtAppeﬂant,
VETSUS .

SECRETARY, FLORIDA DEPARTMENT OF CORRECTIONS,

Respondent-Appellee.

Appeal from the United States District Court
for the Southern District of Florida
D.C. Docket No. 0:20-cv-60760-RKA

Before JORDAN and NEWSOM, Circuit Judges.
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2 : Order of the Court 22-13512

BY THE COURT:

Joseph Pierre has filed a motion for reconsideration, pursu-
ant to 11th Cir. R. 22-1(c) and 27-2, of this Court’s order denying a
certificate of appealability in his underlying habeas corpus petition,
28 U.S.C. § 2254. Upon review, Pierre’s motion for reconsideration
is DENIED because he has offered no new evidence or arguments
of merit to warrant relief.



