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OPINION"

GREENAWAY, JR., Circuit Judge.

Appellant Spencer Wallace appeals from the District Court’s denial of his habeas

* This disposition is not an opinion of the full Court and pursuant to L.O.P. 5.7 does not
constitute binding precedent.
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petition. For the following reasons, we will affirm the denial.
I. Background

Spencv:ler .Wallaéé was tried by a jury in the Court of COmxhon' Pleas »of' Philadelphia
County for the murder of Harry Ballard. He was Chafged with the following offenses:
Murder of thé First Degree, yidfations of Penn_sylvaﬁia’s Uniform Firearms Act_ (VUF A
charges;), aix& P;):‘séession of an I;istfument of Crime (PIC charéé).; The jury Qbﬁv_icted
Wallace, and he was sentenced to a mandatory term of life in pri'sén‘ without parole on the
murder offense v&ithié c'(')nsévicuti\;é} téfm of 2 to 7 years for the VUFA éharges and 1to 5
years on the PIC offenée, a‘lll to rl.lii:bonsecutivély. In reaching a guilty verdicf, the Jury
rejected Wallace’s defense that he did not possess the firearm used to shoot Ballard.

Wallace’s principal argument on appeal centers around the trial court’s jury
instructioﬁs. *'Thé tnal court instructed the jury prior to the guiity verdict. As the court
was instrudting the jury on the murder count, thé court explained that there were three
elements fhgt fhe prosecution had to prove to be successful: (1) the death of the victim,
(2) that the defendant killed the victim, aﬁd 3) that the defendant killed the victim with
the specific intent to kill and with malice. The court explicitly noted that the first element
was not diéf)ﬁtéd Bécaﬁéé “theré;é no questfon” that the victim was dead. A307. On the
murder offense, the court cdﬁtinued onwards to explain | -
[when deciding whether or not the defendant had the specific intent to kill,
you should consider all the evidence regarding his words and conduct and

the attending circumstances that might show his state of mind.

A307 (emphasis édded). Tile jury was instructed the following on the PIC offense:
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In order to find the defendant guilty of this offense, you have to find, first of

all, that the defendant possessed a firearm. To possess an item, the defendant

must have the power to control it and the intent to control it. Secondly, that

‘the firearm was an instrument of a crime. An instrument of a crime 1s

anythmg that is used for criminal purposes and possessed bya defendant at

the time of the alleged offense under c1rcumstances that are not manifestly
“appropriate for any lawful uses it might have . . .. [T]he second element, that
the firearm was an instrument of a crime, has been proven by the facts of this
case that are not contradicted; and that the defendant possessed the firearm
 with the intent to attempt or commit a crime with it—in this case the crime of
murder. So what you have to decide is whether or not the defendant - -
. possessed a f rearm.
A308 (emphas1s added) At multlple points, the trial court retold the jurors that they
were the sole judges of the facts and that they had to weigh the evidence presented
and making any logical inferences. Neither defense counsel nor the prosecutor
made objections to the court’s charge to the jury.

Wallace used both state and federal processes to challenge his conviction. After
unsuccessfully appealing his verdict and sentence, Wallace requested relief under
Pennsylvania’s post-c_oriviction relief process. T he Supeﬁor Court of Pennsylvania o
afﬁrmed the denial of post-conviction relief without an ev1dent1ary hearmg
Commonwealth v. Wallace No. 913- EDA-2016 2017 WL 6181826 *8 (Pa. Super Ct 4
Dec. &, 2017 7 ). 'Wallace petmonea for allowanee of apyeal, Whluu Penn Sy 1V yania
Supreme Court denied. Commonwealth V. Wallace 187 A. 3d 913 (Pa. 2018). Wallace ‘
also filed a 28 U.S.C. § 2254 habeas petition raising multiple claims, only two of which
are relevant here: (1) trial counsel was ineffective for not objecting to the'tri,al court’s

jury instructions because the court directed a verdict against Wallace on both the VUFA

and PIC charges and (2) trial counsel was ineffective for not objecting to the trial court
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allegedly inserting its own opinion that Wallace possessed a firearm with intent to
commit murder.! Wallace’s habeas petition was referred to a magistrate judge. The
magistrate judge issued a report and recommendation, advising that the petition be
disﬁissed in full. The magistrate judge concluded that both ineffective assistance of o
counsel claims were procedurally defaulted because the Superior Court of Pennsylva.mtai _
based its decision on an independent and adequate state law ground that:barred review of
the claim.  The magistrate judge also concluded that Wallace failed to exhaust his claim
under federal law because he did not “‘fairly present’ his due process argument in state
court.” AI11l.

- After reviewing the magistrate judge’s Report and Recommendation, the District
Court‘deniied Wallace’s habeas petition. However, the court disagreed with the
magistrate judge that these two claims were procedurally defaulted. The District Court
concluded that Wallace had adequate citations to federal case law to put the Superior
Court of Pennsylvania on notice that Wallace was raising a federal due process claim.
Proceeding to the merits, the District Court proceeded to the merits of the claim and held
that the Superior Court of Permsylvania correctly applied federal law in analyzing the
jury inst_rucfion issue as p_erta_ining to the VUFA and PIC charges, and that Wallace_‘poulld

not show prejudice.

! The District Court granted a certificate of appealability on both claims.
4
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II. Discussion’

Wallace urges us to conclude that his trial counsel was ineffective for failing to
object to the trial ‘court’s jury iﬁstructiéhs, which he argues constituted a directed verdict
that violated his right to due process. We decline to do so; we agree with the District -
Court’s denial of his habeas petition on the merits.

a. Legal Standards ~ ¢~ - o
" An individual alleging ineffective dssistance of courisé]' must prove two elements:
(1) counsel’s performance was deficient, determined by ascertaining whether counsel’s -
representation fell below an objective standard of reasonableness and (2) deficient -
-performance prejudiced the defendant, which requires that the outcome of trial would
have been different except for counsel’s error. Strickland v. Washihgton, 466 U.S. 668,
687 (1984).

“The Antlterronsm and Effective Death Penalty Act (AEDPA) changed the '
standard for federal courts reviewing state-court judgments through 28 U.S.C. § 2254 -
habeas petitions. A federal court can only grant a habeas petit'ion"if the state court’s
decision was (1) “contrary to, or involved an unreasonable application of, clearly “

established [flederal law, as determined by the Supreme Court of the United States” or

2 The District Court had jurisdiction pursuant to 28 U.S.C. §§ 2241 and 2254(a). The
District Court granted a certificate of appealability. We have jurisdiction pursuant to 28
U.S.C. §§ 2253(c)(1)(A) and 1291. We agree that § 2254(d) does not bar relief and
exercise plenary review over a district court’s dismissal of a habeas petition where the
court did not hold an evidentiary hearlng Dennis v. Sec’y, Pa. Dep tof Corr., 834 F.3d
263, 280 (3d Cir. 2016) (en banc).
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(2) “resulted in a decision that was based on an unreasonable deterrnination of the facts m
light of evidence presented in the State court proceeding.” 28 U.S.C. § 2254(d). See aiso
Williams v. Taylor, 529 U.S. 362, 375-390 (2000). |

This standard is exacting—the first requirement is only met when there is “no ,
possibility for fairminded disagreement” and a party can demonstrate that “Supreme
Court precedent requires a contrary outcorne.” Spanier v. Dir. Dauphin Cty. Prob.
Servs., 981 F.3d 213, 228 (3d Cir.‘,2020) (cleaned up). The second requirement is met
when a state court’s decision is based on an unreasonable determination of the facts and
the state court’s factual fmdings are “objectively unreasonable in light of the evidence
presented in the state court proceedmg ? leler-El v. Cockrell, 537 U.S. 322, 340 (2003).

The Due Process Clause of the Fourteenth Amendment protects defendants ﬁom
jury mstructlons that may madvertently decrease the burden of proof on the Government
because it requlres that each element of an offense be proven beyond a reasonable doubt.
Tyson v. Supermtendent Houtzdale SCI, 976 F. 3d 382 392 (3d Cir. 2020) (c1t1ng Inre
Winship, 397 U S. 358 364 (1970)) A conviction violates a defendant s due process “
right 1f there is ambigulty, mcons1stency, or deﬁc1ency in the jury instruction “such that
it creates a reasonable likehhood the jury misapplled the law and relleved the government
of its burden . 2 Id. '(cleaned up). In evaluating such a due process claim, the court
must independently review how a'reasonable‘ jury would have interpreted the instructions.
1d.; Francis v. Franklin, 471 U.S. 307, 316 (1985). The court must focus on the
challenged language but consider it in the context of the whole charge to determine .
Whetherthere 1s a reasonable lihelihood that th'e iury applied the instr'uctions in :a manner

6
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that violated due process rights. Tyson, 976 F.3d at 392.
© b Analysis |

Viewing the jury instructions as a whole makes cléar that the trial judge was not
issuing a directed verdict. If the disputed languagé is looked at in isolation; one may
conclude that the trial court was pronouncing' Wallace to be the perpetrator during the
charge, which would not pass constitutional muster; But re\tlevtiing the rést‘df the 'charge |
shows that the trial court repeatedly instructed that it wasthejury’s dﬁ&, and not the
court’s, to determine whether Wallace was the perpetrator.;" e

There is no reasonable hkehhood that the ]ury vlzas rrnsled in conv1ct1ng Wallace |
Wallace s due process rights under the Fourteenth Amendment were not v1olated by the
trial court’s jury mstructrons asa Whole on e1ther the VUFA charge or the PICU charge 3
The spe01ﬁc language of the j Jury 1nstruct1ons that Wallace pomts to is the excerpt from -
the trial court’s PIC 1nstructlon that “the second element, that the ﬁrearm was an .
instrument of the cnme has been proven by the facts of thls case that are not |
contrad1cted and that the defendant possessed the f rearm wzth the zntent to attempt or
commit a crime wzth it—in thzs case the crime of murder ? A308 (empha51s added)
Accordlng to Wallace that 1nstruct10n 1mp11ed that he possessed the gun and therefore

had the intent to comm1t murder We agree with the Dlsmct Court’s observatron that this

3 The District Court evaluated these claims together because the analysis requires
identical legal principles and discussion of the facts. We adopt the same approach here
for the same reason.



Case: 22-1737 - Document: 32 Page: 8- Date Filed: 06/02/2023

instruction, taken in isolation, would relieve the prosecution of its burden of having to

prove mens rea.

But our ahalysis does not stop there. Béfore accidentally stating that “thé
defendant possessed the firearm with the intent to attempt or commit a crime with it,” -
A308, the frial court properly instructed the jury on the mens rea element for first degrée"f
murder. This directive correctly explained the “state of mind,” A307, requirement for
first degfee murdér; and shows 'tl.lat,' alfhough the trial court may have made an error, the
error was urilii'cely to have altered the juror’s understanding of the mens rea burden of
proof, United States v. Pennue,.770 F.3d 985,990 (1st Cir. 2014) (error in jury
instruction improbable to impact government burden of proof where erroneous .
instruction was surrounded by other correct instructions). The trial court, before and after
the mistaken instruction, described the different mental states and how they were defined
for the jurors to reach a verdict. The trial court went on to explain that the main
contested element was possession of the firearm and that that was what the jury needed to
decide. Interspersed throughout the jury instructions was the trial court’s repeated
directive that the jury-was the sole-arbiter of the facts and that the jury had to make
logical inferences and credibility determinations.about the evidence presented. This .
shows that despite the trial court’s slip of the tongue in referring to thé perpetrator as “the
dcfendant,” the inadvertent error did not decrease the Government’s burden of proof at

trial.
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The trial court’s emphasis, in the context of the PIC instruction, on possession of a
firearm, as opposed to mens rea, is logical given Wallace’s defense at trial. Wallace did
not emphasize whether Ballard was killed by a firearm or whether someone qsed a
firearm with the intent to commit a crime. The trial court’s instructions were an attempt
to foqus the jury on the most contested element of the trigl—_who pc_)sses:sed' the firearm.
Neither party objected to the jury,instrpctions‘,beforgzthﬂe case was submitted to the Jurv,
indicating that counsel did not recognize an,error. See United States v. Flores, 4}54;.3d
149, 158 (3d Cir. 2006) (“[C]ounsel’s failure to object leaves us with ;he impression that

the misstatement in the oral charge was hardly noticeable.”). =

Considering the jury instructions as a whole, it is evident that the trial court’s use
of the word “defendant,” instead of generic perpetrator, did not absolve the prosecution
of meefing its burden to prove that Wallace possessed the firearm; killed Ballard, and did
' so with the specific intent to kill. The jurors-were forcefully directed to disregard any
factual errors made by the trial court, showing that the jury couild make factual
determinations for itself,. We must assume that “the judge or jury acted according to-
law,” Strickland, 466 U.S. at 694, and that the jurors followed the éntiréty of the -
instructions they received to evaluate each element of each 6ffense, United.States v .+
Bryant, 655 F.3d 232, 252 (3d Cir. 2011). o

The Sﬁpeﬁor Cd;lrt’s anaiysis on jury iﬁstrucﬁoﬂs was not contfary to federal l;awv

and did not result in a decision based on an unreasonable application of the facts. This ;

case is distinguishable from cases finding due process violations based on faulty jury
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instructions.. See, e.g., Bey v. Superintendent Green SCI, 856 ¥.3d 230, 241-42 (3d. Cir.
2017) (jury instructions resulted in prejudice because they misstated instruction expressly
directing jury not.fo weigh most critical testimony to establishing defendant’s guilt);.
Bennett v. Superintendenthraterford SCI, 886 F.3d 268; 287-88 (3d Cir. 2018) Gury . .
instructions relieved government of having to prove mental state because directives by .
the court did not contain specific-intent-to-kill instructions for accomplices); Tyson, 976
F.3d at 392—94 (]ury mstructrons v1olated due process because they completely omitted

the requrslte mental state of an accomphce in ﬁrst-degree murder) 4

Instead, these facts are in line with our precedent in Mathias v. Superintendent
Frackville SCI, 876 F.3d 462 (3d Cir. 2017). The trial court in Mathias made -
inconsistent statements about when an accomplice could be liable for first-degree murder,
stating that jurors could find shared intent or that an accomplice’s intent could be inferred
by a principal’s intent to kill... Id. at 467—68-_. The due process claim could not succeed on
appeal because parts of the instructions “properly articulated the specific intent

requirement.” Id. at 479.

4 Wallace’s discussion of the Court’s ruling in Sandstrom v. Montana, 442 U.S. 510
(1979) provides no support for his position. The Supreme Court held that jury
instructions that allowed a jury to create a mandatory presumption or permissive
inference where the burden to prove intent shifted to the defendant violated due process.
Sandstrom, 442 U.S. at 515-16. We find that the trial court’s instruction here did not -
amount toa directed verdict of create a presumption or inference that resulted in
improper burden-shifting by the court. As described, the instructions as a whole maintain
the proper burden on the prosecution, especially as relevant to the mental state requlred
for conviction.

10
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' The inconsistencies in Wallace’s jury instructions are even less concerning than in
Mathias.3 Taken as a whole, the jury instructions here incorporated the correct mens rea.
The trial judge repeatedly stated the actual contested issue ‘at trial and cabined her jury -
instrictions by demanding the jury make its own factual findings. : The instructions were
correct—even with the trial court’s verbal scrivéner’s error—with respect to the elements

of the crimes and the prosecution’s burden at trial.

y

ThlS case is unhke Querzca V. Unzted States 289 U S 466 (1933) where the
Supreme Court determined that the trial court’s statement “I thmk that every smgle word
that than said, except when he dgreed with the Government’s testimony, was a lie”
prejudiced the defendant. Id. at 468, 472. In reaching this conclusion, the Court-
reasoned that “the judge is not a mere moderator” such that the jury will give great -
weight to a judge’s statements. Id. at 469. Although a judge may comment on evidence -
at trial, he or she must “make[] it cleat to the jury that all matters of facts are submitted to
their determination.” Id. Here, the trial judge followed this tule by telling the jurors
multiple times that they were the ultimate arbiters of the facts. The statement by the
judge in this case was less damaging than the one in Querica; the court did not comment

on any direct pieces of evidence and did not take a stance on any testimony. The

3 The Mathzas panel noted two lines of reasomng established by the Supreme Court of the
United States that we include here for comprehensiveness. The first line of reasoning
consisted of a discussion from Francis v. Franklin, 471 U.S. 307 (1985). 876 F.3dat
477-78. The second line of reasoning is from the Supreme Court’s decision in Mzddleton
v. McNeil, 541 U.S. 433 (2004) (per curiam). Id. at 478. We decline toresolveor  ~
comment on any alleged tension between these two cases as documented in Mathzas
because it is unnecessary to our decision.

11
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accidental use of the word “defendant” instead of “perpetrator™ in a jury instruction does

not rise to the level of a judge categorizing an accused’s action as a marker of guilt.

Because there was no due process violation in the instructions, Wallace’s trial
counsel did not perform deficiently when he did not object to the instructions.

Consequently, Wallace’s ineffective-assistance-of-counse! claim fails.

Hi. Conclusion
For the foregoing reasons, we will affirm the District Court’s denial of the habeas

petition.

12
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

SPENCER WALLACE : CIVIL ACTION
Petitioner :
NO. 18-3509
v.
MARK GARMAN, et al.
Respondents
NITZA I. QUINONES ALEJANDRO, J. MARCH 23,2022
MEMORANDUM OPINION
INTRODUCTION

Petitioner Spencer Wallace (“Pf‘:titioner” or “Wallace’.’), a Pennsylvania state prisoner
initially proceeding pro se,! filed a petition for a writ of habeas corpus pursuaﬁt to 28 U.S.C.
§ 2254, in which he asserted numerous claims of ineffective assistance of counsel and denial of
due process. [ECF 1]. In accordance with 28 U.S.C. § 636(b) and Local Rule of Civil Procedure
72.1.IV(c), the petition was referred to United States Magistrate Judge Richard A. Lloret for a
Report and Recommendation (“R&R”). [ECF 2]. The Magistrate Judge issued an R&R, which
recommended that the petition for a writ of habeas corpus be denied. [ECF 22]. Thereafter,
Petitioner ﬁleci counseled objections to the R&R. [ECF 29]. This matter is, therefore, ripe for a
de novo review and a determination of the merits of objections to the R&R.

After a thorough and independent review of the state court record and court filings, and for
the reasons stated herein, Petitioner’s objectioﬁs are sustained, in part, and overruled, in part; the

R&R is approved and adopted, in part; and the petition for a writ of habeas corpus is denied.

! Counsel entered an appearance for Petitioner following the issuance of the underlying Report and
Recommendation and filed objections to the R&R.
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BACKGROUND = | S B

On June 18',..201(.), Petitim;er was found guilty by a jury qf ﬁrst_-degrge murder, violations
of the Uniform fi{éanns Act x(“V.UFA”_ , énd pgsséssiori of 'a.n' instrument of crime (“PIC”) in
comnection with' the death of’ Harry Bgllargi (“Ballard”). The' facts underlying Petitioner’s
conviction weré:summarizéd by 'thfa%Superio; Court of 'Pénhéylva'ﬁ.ié aﬁd quoted in the R&R, as
follows:

* On July 10; 2008; [Appellant] Was trying to track down . . .
Ballard, who owed him $50. He walked a few blocks down from
the Queen Lane Apartments to where he believed that Ballard’s
mother lived. When he got there[,] he yelled out that he was looking
for Ballard’s mother. Stella Lorick, Ballard’s aunt, was told by -

_ another person that someone was looking for Ballard’s mother, so

she came out of her house and spoke to [Appellant]. [Appellant]

~ told her that he wanted the money Ballard owed him. Ms. Lorick

‘told him that if he had an issue with Ballard, he needed to take it up

. with Ballard and leave “them” alone. [Appellant] then informed Ms.

" Lotick that if he did not get his money, he would “bring back
drama.”

, Two days later, on July 12, 2008[,] at about 8:00-8:30pm
[sic], [Appellant] and a few other men were hanging out behind the
Queen Lane Apartments next to a play ground [sic] where a few
" residents’ were enjoying the summer evening with their children.
~ Braheim Ballard (“Braheim”), Harry Ballard’s brother, drove up,
"+ got out of his car and confronted [Appellant] about [Appellant’s] -
confrontation a few days earlier with Ballard’s aunt, Stella Lorick.
Braheim yelled at [Appellant] about disrespecting his mother and
proceeded to slap [Appellant] in the face. [Appellant] did not
‘retaliate and the fight was broken up by a Phlladelphla Housing
‘Authority Officer who was patrolling the area at that moment.
Braheim then got back in his car and drove off. The residents who
were on the playground with their children witnessed the scene.
Aftéthards, they overheard [Appellant] tell his friend Robert
Shaheem “Sha” Pinkney to go get his gun in the blue city bag.
[Appellant’s] friends attempted to talk him out of handling the
situation this way, but he insisted. Upon receiving the blue city bag
containing his gun, he stuck the gun in his waist band [sic] and
walked around to the front of the Queen Lane ‘Apartments and
waited in front of a dry cleaner. .
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A few minutes later, Ballard walked up to [Appellant] and
attempted to make peace for what happened earlier between
[Appellant] and Braheim. [Appellant] swung his fist at Ballard,
missed[,] and the two were separated by [Appellant’s] friends.

~ [Appellant] then walked up to Ballard in the middle of the
intersection of Queen Lane and Pulaski Street and shot Ballard once.” "
“Ballard dropped to his knees and then to the ground and began
pleading for his life. [Appellant] then proceeded to turn Ballard over
~ and shoot him four more times, three shots entering Ballard’s chest.
'He then fled the scene. Ballard was pronounced dead later thatnight ~ "~
at a bospital.

Commonwealth v. qu{acg, 2017 WL 6181826, at *1-2 (Pa. Sup._er:’:(‘lt. Pec. 8, 2017) (alterations

in original). C e, L

Following nis vcon‘viciion, Petitioner'v;as'éentenc‘ed :-t_o; i_ife nnpnsonment on the murder
charge, two to seven years on the_ VUFA’chérge, and one to, ;ﬁi{e:years on thé'll,'lqcharge, with the
sentences to run_cons_ecutiveljl. Petitioner tnnely filed a direct 'anpeal,_ chellenéing comments the
prosecutor had made during closing erguments. The Sunerior Court of liennsyluanja rejected this
challenge and affirmed Petitioner’s sentence.

Petitioner tirnely ﬁIed a pro se petition for post-convvi'ction‘, relief pursuant to
Pennsylvania’s Post Conviction Relief Act (“PCRA”), 42 Pa. Coins: Sté_t[ §_"9‘54i_, et seq. Following

the appointment of counsel and, later, subsequent retention of private counsel, Petitioner filed a

second amended PCRA petition, 1dent1fy1ng his five clalms as follows '

L Tr1al counsel was meffectlve for fallmg to object o the Court s
charge on VUFA and PIC which directed a Verdlct agalnst his
. client;
II.  Trial counsel was meffectlve for not obJectlng to the Court’s
. giving the jury its personal opinion of the evidence as to the
- Defendant’s possession of the ﬁrearm .with intent to comm1t
_ murder;

IOI. . Trial counsel was ineffective because he failed to ob_]ect to the
Court’s charge that highlighted uncontradlcted facts because it
encouraged the jury to give far more credence to testimony that
is uncontradicted based on that fact alone and also focused the
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jury’s attention on the fact that the Defendant did not testify so
as to contradict those facts; and
IV.  Trial counsel was ineffective for failing to object to the Court’ s
instructions . which defined reasonable doubt in a manner where ..
the jury was given the choice of eliminating reasonable doubts
to which the Petitioner was entitled under the due process clause
* of the federal constitution. -
V. Trial counsel was ineffective for failing to object to the charge
of the court which equated malice with speciﬁc intent to kill and
by so doing omitted an element of the crlme of first degree
‘ murder.

(Sec. Am. PCRA p‘e"titian,_a;;';iais;3',"§, 9, 13, and 17). The PCRA court dismissed the petition in a
single-page Order that cpgel_l_lde(_i_ that the “Petition ie without merit.” '

Petitioner ei)pedieci the PCRA Court’s denial of ﬁs PCRA, identifying five issues/claims |
for appeal in his Superior Court brief as follows:?

I.  Was trial counsel ineffective for failing to object to the Court’s
o charge on VUFA and PIC which d1rected a verdict against his
" client;
I. ‘Was trial counsel ineffective for not objectmg to the Court
giving the jury its personal opinion of the evidence as to the
. Defendant’s possessmn of the ﬁrearm with intent to commit
murder;

II. =~ Was trial counsel ineffective because he failed to object to the
Court’s charge that hlghhghted uncontradicted facts because it
encouraged the jury to give far more credence to testimony that
is uncontradicted based on that fact alone and also focused the

- jury’s attention on the Defendant’s failure to testify so as to
contradict those facts;

IV, Was trial counsel ineffective for failing to object to the charge
of the Court which equated malice with specific intent to kill and
by so doing omitted an element of the .crime of first degree
murder; and

V.  Was trial counsel ineffective for failing to move for a mistrial
after he objected to the testimony from the deceased’s mother
that her son was a “Straight A Honor Student.”

2 Notably, the PCRA court did not file a Rule 1925(a) opinion.
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(Pet. Sup. Ct. Br. at 6). On December 8, 2017, the Superior Court rej_ected Petitioner’s appeal and
affirmed the lower court’s order of dismissal Wallace 2017 WL ‘6‘181826" at *3-8. Petitioner’s
appeal to the Supieme Court of Pennsylvanla was demed on June 25,2018.°

On August 17, 2018, Petitioner trmely filed his habeas pet1t1on m thls case, asserting his
five claims as follows:

I.  Trial counsel wa$ ineffective for not objecting to the Court’s
directing a verdict on VUFA and PIC which also directed a
verdict against Petitioner as to his intent to murder, depriving
him of his right to a jury trial and denymg him ‘due’ process of
law;

I. Trial counsel was ineffective for not obJectlng to the Court’s
giving the _]ury her personal opinion of the evidence as to
Petitioner’s possession of the firearm and intent to” commit’
murder; .

OI.  Trial counsel was ineffective for not obJectmg to the Court’s -
concluding charge which highlighted uncontradicted . facts
because it encouraged the jury to give far more credence to
testimony that was uncontradicted baséd on that fact alone and
also focused on Petitioner’s fallure to testify and contract Such
facts;

IV. Trial counsel meffectrvely failed to move for a m1str1a1 after he
objected to the testimony from the deceased’s mother that her
son was a “Straight A” honor student;

V. Trial counsel was ineffective for failing to object to the Court’s -
charge that equated malice with specific intent to kill, ‘thereby
omitting an element of first degree murder

(Habeas Pet., ECF 1, at pp. 3-4). Inthe R&R, the Maglstrate Judge addressed each of these claims,
finding that the clauns were procedurally defaulted and/or w1thout mer1t Petitioner filed
counseled objections to the R&R in which: he challenges the Maglstrate Judge s conclusions and

recommendations as to only Claims I, I, and V.

LEGAL STANDARD

Where objections to an R&R are filed, a court must conduct a de novo review of the

contested portions of the R&R, see Sample v. Diecks, 885 F.2d 1099, 1106 n.3 (3d Cir. 1989)
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(citing 28 US.C. § 636(b)(1)(C)), provided the objections are both ﬁinely and )sl.)éciﬁc, Goney v.
Clark, 749 F.2d 5, 6—7 (3d C1r 1984). In conducting its de novo ieview, thé court may acceﬁt",v
reject, or modify, in whole or in pa;it,‘ the factual ﬁndiﬁgé or legéi conclusions of the magistrate
judge. 28 U.S.C. § 636(b)(1). ‘Although the review is de novo, the statute permits the court to rely
on the recommendations of thé magistrate judge to the extent it deems proper. United Sta'té;"v' V.
Raddatz, 447 U.S. 667, 675-76 (1980); Goney, 749 F.2d at 7. |

" ‘The Antitetforism and Effective Death Penalty Act (“AEDPA”) amended the standards for
reviéwiné stafe éourt jﬁdgmeﬁts raised in federal habeas corpus petitions filed under 28 Us.C.
§ 2254, Werts . Vaughn, 228 F.3d 178, 195 (3d Cir. 2000). Post-AEDPA, federal courts must
give increased deference to the factual findings and legal determinations of the state courts. 1d. at
196. Tn accordance with § 2254(d), a federal court may only grant a habeas corpus petition if the
state c;ouft’s adjudication of the claim: “(1) resulted in a decision that was contrary to, or involved
an unreasonable’ application of, clearly established Federal law, as determined by the Supreme
Court of the United States; or (2) resulted in a decision that was based on an unreasonable
determination’ of the facts in light of the evidence presented in the State court proceeding.” 28
US.C. §2254(d). "

In order to seek federal hdbeas relief, however, a petitiSner must first exhaust the remedies
available in state court. See 28 U.S.C. § 2254(b)(1) (“An application for a writ of habeas corpus
on behalf of a person in custody pursuant to the judgment of a State court shall not be granted
unless it appears that — (A) the applicant has exhausted the remedies available in the courts of the
State . .. .”). To meet this exhaustion requirement, a petitioner must “fairly present his claim in
each appropriate state court . . . thereby alerting that court to th¢ fgderal nature of the claim.”

Baldwin v. Reese, 541'U.S. 27, 29 (2004). For a claim to be exhausted, “‘[b]oth the 'legalvtheory
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and facts underpinning the fedc_ral clai;n must have been presented to .the state courts, and the same
me_f?ho_d of legal analysis must be available to the state court as will be employe.d in the f-ederal
c_:ou_r_t.”.’ Tome v. Stickman, 1§7_F._App’x 320, 322-23 (3d Cir, 2006) (quoting Evansvv. Court of
Commén Pleas, 959 F.2d 1227,.1..12_31' (3d‘Cir._ 71‘992)), The petitioner rpus.t.“vfairly present” the
fe_:de_ral claim to the stgte courts before sesaking fedgral habea;' relief by ipy_oking ‘fone c:;’omp_lete
round of the State’s established appellate review process.”A AOZ."Sullivan,,v..Boenckgl, 526 U.S. 838,
845 (1999). In Pennsylvania, one complete round inclpdcs,p¥§§§gt§9g ’fhe_fed_er_al qlair‘n.through
the Supeﬁo; Court on direct or collgteral TEView. Sqe Lambert v. @[ggkwell? 387 F.3d 219, 233-
34 (3d C1r 2004).3 The l;abeqs petitioner bears the bu_rdenl .,O.f; pr?ving ‘exhaustio‘n of ail state
remedies. Boyd v. Waymart, 579 F.3d 330, 367 (3d Cir. 2009)..

If a state court has refused or would refuse to review a-claim based on a state procedural
rule that is independent of fhe federal question and adequate to support the judgment, the federal
court may deny that claim as procedurally defaulted. Coleman v. ﬂzompsqn_, 501 U.S._ 722, 729,
731-32 (1991); Lark v. Sec’y Pa. Dep’t of Corr., 645 F.3d 596, 611 (3d C1r 201.1); _Joﬁnsqn V.
Pinchak, 392 F.3d 551, 556 (3d Cir. 2004). The federal court may consider the "m_erits of a
procedurally defaulted claim only if “the petitioner establishes ‘cause and prejudice’ or a
‘fundamental miscarriage of justice’ to excuse the default.” Holloway, v. Horn, 355F.3d 707, 715

n.3 (3d Cir. 2004) (quoting Coleman, 501 U.S. at 750).

In Pennsylvania, petitioners are not required to present their claims to the state’s highest court on
discretionary review (i.e., the Supreme Court of Penmsylvania) in order to satisfy the exhaustion
requirement. Lambert, 387 F.3d at 233-34. Thus, for exhaustion purposes, the Superior Court is the highest
court to which Petitioner was required to seek review.

3
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DISCUSSION

Petitioner objects to the Magistrate Judge’s conclusions and recommendations with respect
to Claims I, II, and V. This Court will address each of the claims and concomitant objebﬁons.

Clains I and II for Ineffective Assistance of Counsel

Petitioner ‘f'lfs.t.objects‘ to the Magistrate Judge’s conclusion that Claims I and I were
hnexhausted end,' thus, procedurally defaulted. As set forth above, Petitioner asserts in Claims T
and 1I that his trial counsel was ineffective for failing to objectto the tiial court’s jury instructions
and commentaﬁeé on the VUFA a‘md PIC charges that_ i’etiti’oner contends effeetively directed a
verdict against h1m on the‘Se ch%ifgeg and on the first-degree murder charge: “The portion of the
jury instruction' at ‘iésue (as ‘set ff‘erth i Petitioner’s briefing and the 'Superier Court opinion)
provided, as follows:' o |

Flnally, I would like to define for you the crlme of possessmg an
mstrument of a crime [PIC] :

In order to ﬁnd the defendant guilty of this offense, you have to find,

" first ‘of all, that the defendant possessed a firearm. To possess an
item, the defendant must have the power to control it and the intent
to control it.

" ‘Secondly, that' the firearm was an instrument ‘of crime! An
instrument of a crime is anything that is used for criminal purposes
©it T and possessed by a defendant at the time of the alleged offense under
. circumstances that are not mamfestly appropnate for any lawful
" uses it might have. :

"And in this case[,] the facts show that a firearm was used to commit
a murder, so the first two elements—the second element, that the
" firearm was an instrument of a crime, has been proven by the facts
of this case that are not contradicted; and that the defendant
possessed the firearm with the intent to attempt or commit a crime
with it—in this case[,] the crime of murder.

So what you have to decide is Whether or not the defendant
'possessedaﬁrearm o : : .
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See Wallace, 2017 WL 6181826, at *3-4.
-, Exhaustion of Claim I—Waiver Issue
- The Magistrate Judge concluded that Claim I, which is premised on Petitioner’s challenge

to the above instruction, was unexhaugte_:d and procedurally defaulted.: In reaching this conclusion,
the Magistrate Judge relied on footnote seven in the Superior Court’s decision. (See R&R, ECF
22, atp. 13). This footnote, which immediately followed the Superior, Court’s merits analysis of
Petitioner’s “first and second issues toge}thelf,’q"‘ provided: . - . ...

‘Appellant. does not develop his argument concerning why trial

counsel was ineffective for failing to object fo the trial court’s

VUFA  charge. Accordingly, we deem this issue

waived. See Commonwealth v. Phillips, 141 A3d 512, 522 (Pa.

‘Super. 2016) (“[AJrguments which are not appropriately developed .

are waived. Thus, issues raised in a Brief’s Statement of Questions

Involved but not developed in the Brief’s argument section will be .

deemed waived.”) (citations omitted). Nevertheless, even if not

‘waived, we would determine that the trial court, again, appropriately

clarified the issues for the jury by narrowing its focus to resolving

the contested matter of whether Appellant had a firearm.
Commonwealth v. Wallace, 2017 WL 6181826, at *4 n.7 (Pa. Super. Ct. Dec, 8, 2017). Relying
on this footnote, the Magiéﬁate Judge conclﬁded that Claim L, in its ehtire{y,' had been deemed
“waived” by the Superior Court and, thus, procedurally defaulted for purposes of habeas review.
(R&R, ECF 22, at p. 13). A_s_notéd by--fhg Magisﬁate .Judg;:, it i ':Well-."s'éﬁl‘é&t.hat when a state
court rejects a claim on an independent and édequafe sféée law ground, such as waiver, the state

court decision is not subject to federal court review. Tyson v. Superintendent Houtzdale SCI, 976

F.3d 382, 389 n4 (3d Cir. 2020); Leake v. Dillman, 594 F. App’x 756, 759 (3d Cir. 2014).

4 It is clear from the Superibr Court’s opinioh that the Superior Co_ﬁr_t’s reference to the “first and
second issues” corresponds to the same first and second issues raised in Petitioner’s underlying habeas
petition. See Wallace, 2017 WL 6181826, at *2.
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Tﬁoilgh ackhovs}ledgiﬁg that Claim I, as it relates to the VUFA instruction, was deemed
“waived” by the Superior Court—and, thus, not reviewable liere— Petitioner correctly argues that
the'Magistr:étté Jﬁdge erroneously extendéd this waiver to the portion of Claim I ditected at the PIC
instruction. In ifs Obinibn,.thé Sﬁperior Court clearly ‘addressed the merits of Claim I with‘reﬁﬁeét
to the PIC instruction. See Wallace, 2017 WL 6181826, at *3-4." Further, the cited footnote is
exbr;eésl‘y.li'mi'ted to the portion of Ciaim I directed at the “VUFA chérge.i” Id at*5n.7. Nowﬁéré
in its dpinion d1d t'he Sﬁpe"riof Court étate; or in any way suggest, that the instructional error
contained within Tth'e; PIC éhﬁfge was waived by Petitidnerf' To the contrary, the Superior Coutt
‘spent ff;mteéﬁ :ﬁéragféphs disc:ussing' the propriety of the PIC instruction and the trial judge’s
comments theréin. See Walld'fce', 2017 WL 6181826 at *3-6. Accordingly, though this Court
agrees with the Magistré;ce Judge that ’Pétitiofler’s claim with respect fo the VUFA iﬁstructioﬁ is
pr'ocedilfally defaulted, this Court disagrees with respect to the portion of Claim I directed to the
PIC instruction. Thus, this claim was not procedurally defaulted on account of waiver.5

- Exhaustion of Claims I and II—F. airly Presented Issue
y 15;etitioné'1'" next objects to the Mag‘istraté Judge’s ﬁnding that Claims I and II were
unexhausted and procedurally defaulted on account of Petitioner’s failure to “fairly preéent” them
to the state court. .S'peci-ficélly, in the "_R&R, the Magistrate Judge concluded that Petitioner had
“failed to “fairly present” his current due process challenges to the jury instructions in state court.
(R&R, ECF 22, at p 13).  Respectfully, this Court disagrees with the Magistrate Judge’s

o

conclusion.

> - Notably, in their response to the habeas petition, Respondents argued only that these claims, as
they related to the VUFA charge, were procedurally defaulted and acknowledged that the claims as to the

PIC charge were not defaulted. (See Resp. Br., ECF 10, at pp. 8-9).

10
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L To exhaust state court remedies, a state prisoner “must give‘ fthe statg courts one full
gpporttmity to r_esqlve any. constitutional issues by invoking one complete ;Qﬁnd of the state’s
gsmblished appellate review'proce_dures.” O’Sullivan v. Bogrckel,'526 US $38, 845 (_1999)._ A
c_l_aim has been exhausted when it‘ has been “fairly pr_csentcdf’ to the state court. Picardv. Connor,
404 U.S. 270, 275 (1971). This means that the federal habeas c!airﬁ _4“mustv be the substal_ltial
equivalent of that presepted to the state courts.” Lambert v. Blacv‘kwAel‘lE,. 134 F.3d 506, 5 113‘ v(3‘d Clr
19,9:,7);.7 The_United States Court of A_ppea}s fog‘the' Th1rdC1rcu1t, (the “Third Circqit’.’)__ has
interpreted “fairly presented” tc; mean tha'; a pgtitioncr must have pr,f‘:_s‘ente‘d both the facfual and
legal substance of the claims in .thel state court’s highest tribu_n_a‘lf Rolgn v. Coleman, 680 F.3d 311,
317 (3d Cir. 2012). A petitioner must dp 50 “in a manner that .puts thpm on thicc_a that a federal
qlaim is being asserted.” Bronsktein v.:Horni 404 F.3d 700, 725 (3d Cir. 2005). The allcgatioqs
and supporting evidence must offer the state courts “a ‘fair oppogtun,ity" to apply. contyglling leggl
principles to the facts bearing upon his constitutional qlaim.” An,dersq‘nA V. _Harless, 459 US 4, 6
(1982) (quoting Picard, 404 U.S. at 276-77). To satisfy this requiremf:nt, “the petitioner need not
have cited ‘book and verse’ of the federal constitutiqn.” Mchndles;;v. I{a‘ughnf 172 F.3d 255,
261 (3d Cir. 1999).

Because Pennsylvania law prevents a dcfendant from raisipg an ineffeqtive assisﬁanq@ of
counsel claim on, direct appeal, Comm_onwealt’hﬁ V. G'r.ansz,. 813A2d 726, 738 (Pa 2002), a
defc_;qd_ant exhausts an ineffective assistance of counsel claim by E:raisiI_Jg it rin the first petitipn for
collateral relief under the PCRA. See Bey v. Superintendent Greene SCI, 856 F.3d 230, 236-37
(3d Cir. 2017). Here, Petitioner did not raise any challenges to the jury instructions during his
direct appeal. Therefore, he was procedurally required to assert any such chal}enges through the

lens of ‘an ineffective assistance of counsel claim on post-conviction review. See Tyson v.

11
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Superintendent Houtzdale SCI, 976 F.3d 382, 390 (3d Cir. 2020). Petitioner did so in his PCRA
proceedings by v:aAssér’ti’ng that his trial counsei was ineffective for failing to object'to the trial
judge’s jui'y instrictions on the PIC charge, which effectively directed a verdict against hirh.
Having raised the same ineffective assistance of counsel claims in his PCRA procéedings that he
asserts hére, Petitioner has exhausted these claims. See T: y&oﬁ, 976 F.3d at 390 (rejecting argument
thét pétiﬁbﬁér failed to exhaust challehges to jury instructions 'where'he asserted the claims for the
first tivxlné.:as ineffé(;i:tive assistance of counsel claims duﬁng the PCRA pfoceédings). )

' Moréo?ér’, Fnulrnefoilsv éOﬁfts have held that a claim is exhausted “if the State’s highest court
expressly addresses the claim, whether or not it was fairly présenfed.” Casey v. Moore, 386 F.3d
896, 916 n.18 (9th Cir. 2004)" (citing Castille v. Peoples, 489 U.S. 346, 351 (1989)); see also, eg.,

- Walton v. Caspari, 916 F.2d 1352, 1356 (8th Cir. 1990) (“A habeas [pletitioner need not actually
have raAis:e‘dv a claim in a state petition in order to saﬁéfy the exhaustion [requirement], if a state
court with the alit':hor'ityl to make a final adjudication actually undertook to decide the claim on its
merits in the petifioner’S' case.”); C‘astille, 489'U.S. at 351 (holding that a claim has been exhausted
“where the State has actually passed upon the claim”); Orr v. Orr, 440 U.S. 268, 274-75 (1979)
(citiﬁg “elementary rule that it is irrelévant to inquire . .. when a Federal question was raised in a
cburt-béld;’v when it appéars that such question was actually considered and decided”); Moore y.
‘DiGuglielino, 489 E. App’x. 618, 623 (3d Cir. 2012) (citing, inter alia, Walton v. Caspari, 916
F.2d 1352, 1356 (8th Cir. 1990) (“A habeas [p]etitioner need not actually have raised 4 claim in a
state petition in order t'o.saﬁsfy the exhaustion [requirement], if a state court with the authority to
Iﬂake a final adjudication actually undertook to decide the claim on its merits in petitioner’s
case.’.’)v); ﬁere, it is clear that the Superior Court addressed the merits of Petitioner’s ineffective

assistance claims contained within Claims I and TI. As such, these claims were exhausted. =

12
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Itis alsp clear from Petitioner’s ﬁlings with the PCRA courts that Claims I and II raised
the same federal and constitutiqnal issues that he is raising in his habeas petition. As discussed
above, Claims I gr.ld‘IlI were Vcouched, as they were requi;eq to be, as claimé er .ineffective
assistance of counselc_—claim_s‘recoggized. by gll state couns as ra__isin‘g.federal and coﬁstﬁtutional
issues. ledeed, in analyzing these ineffective assistance of counsel clai;ns; th? Sll‘peﬁqr"CQu;t
applied the state law equival_en; of the federal standard set forth in Str_ick_lqnd v. Washington, 466
U.S. 668 (1984). See Wallaqe, 2017 WL 6181826, at *3 (quoting standard for in_gffejctive
assistance of counsel claim set forth in Cor}nmonwealth v. Robinson, 877 A.2d 433,439 (Ra. 2005),
t};ét is the equivalent of that in Stfickland). Having been presented ‘gndlre_viev_:we.dy _upder the same
legal standard as required in this Court, Petitioner’s ineffective assis_tance of coqns,el claims gt
Claims I and II have been exhausted. : |

- Itis also clear from Petitioner’s PCRA filings that his arguments underlyiné Claims I and
I were premised, at least in part, on federal andv ponstitutionallunderp_innings. In support of these
claims, which specifically a:ssdrted. that the t;‘ial court—throggh ts ju;y il:l‘StKuCtiODSffh?:q :
yvrongfully directed a verdict against him, Petitioner cit_e_d to geyeyal Upited S,ggtes Supr(_ame C»olurt
decisions for the proposition that “federal courts have long _c“qndemned directed verdicts.” (Spp:
Ct. Br. at p.10)., 'Fc_)rfexan}ple, Petitioner cited to United States v. Martin Linen Supply Co., 430
U.S8.564 (1977), in which the Com held that ‘_‘a trial_ judge“‘i§ prohibited.ﬁ‘pm ¢qtering_ a ju.dg;ngpt
of conviction or directing the jury to come forward with suph a Verdic,t‘. . . regardless of pow
overwhelming the evidence may point in that direction.” Id. at 572—73. He also cited Carpenters
v. United States, 330 U.S 395, 408 (1947), and Sullivan v. Loui;i_ana, SOSV'U.S. 275, 277 (1_993),
both of which expressly held that a tria] judge may not direct a verdict against_ a criminal defendant,

no matter how overwhelming the evidence. Petitioner’s specific reliance on these federal cases

13
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~

was sufficient to put the state courts on notice that he was raising federal and/or constitutional
" claims. Aécor'din'.glgf, this Court finds that Claims I and II were exhausted. -
Merits of Claims I and IT fof Ineffective Assistance 'of Counsel
Héving found that Claims I and II were exhausted and, thus, ﬁot procedurally defaulted,
this Court néxt turns to the merits of these claims. As did the Superior Court, this Court will
addfess these claims 'together, as Petitioner makes the same aréunieﬁts for each. In these claims,
Petitioner asserts that his trial ‘counsél was ineffective for failing 'foiobject to the trial judge’s
instrction and’ comments ‘fo the jury regarding the PIC charge, which Petitioner contends
amounted to a directed verdict against him. On habeas review, this Court must review the state
court’s decision with respect to these claims under the deferential standard of AEDPA. " )
" As noted, AEDPA amended the standards for reviewing state court judgments raised in
federal habeas corpus petitions filed under 28 U.S.C. § 2254, increasing the deference federal
courts must give to the factual findings and legal determinations of the state courts. Werts, 228
F.3d at 196. In accordance with § 2254(d), a habeas corpus petition may only be granted if the
state court’s adjudiéation of the claim: “(1) resulted in a decision that was contrary to, or involved
an unreasonable application of, clearly established Federal law, as determined by the Supreme
‘Court of the United States; or (2) resulted in a decision that was based on an unreasonable
‘determination ‘of the facts in Hight of th"é evidénce presented in the State cout proceeding:”
28 U.S.C. § 2254(d). To establish that the state court decision was “contrary to” federal Iaw, “it
is not sufficient for the petitioner to show merely that his interpretation of Suprethe Court
precéden‘i is more plausible than the state court’s; rather, the petitioner must demonstrate that
Supréme Court precedent requires the contrary outcome.” Matteo v. Superinfendent, SCI »Albion,

171 F.3d 877,888 (3d Cir. 1999). Similarly, the federal court may only find the state court decision

14
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to be an “‘unreasonable application” of federal law if the decision, “evaluated obj ectively and on
the merits, resulted in an outcome thgt cannot reasonably be justified under existing Supreme Court
precedent.” Id. at 890. Fu:t_herﬂ,‘ fg_ctual determinations madé by the state cou;rt,are “presumed to
be correct.” 28 U.S.C. § 2254(@)(1), The_habeas petiﬁone;, however, may rebut this presumption
with “clear and convincing evidence” of the state court’s error. Id. (_Zonse‘quenﬂy,v, a Vhabveas
petitioner “must clear a high _hurdle,_be_fore,a federal court will set aside any of the state gqurt’_s 4
factual ﬁnding_s.” M_astr;ac,chio' v. Vose, 274 F.3gli_5s90_,>59¢7—9_8 (.l:st:_(?i:. 2001). As the Sup;eme
Court has observed, this standard is “difficult to meet and highly deferential.” Cullen v. Pinholster,
563 U.S. 170, 180 (2011). .

Claims I and II are each premised upon the alleged ineffective assistaﬁcc of Petitioner’s
trial counsel for failing to object to a portion of the juiy instructions. The “clearly established
federal law” applicable to ineffective assistance of couﬁsel claims on habeas review is the familiar
two-pronged inquiry articulated by the Supreme Court in Strickland. Williams v. Taylor, 529 U.S.
362, 363 (2000). To éustain a claim for ineffective assistance of counsel, a petitioner must show
that counsel’s performance was objectively deficient and - that this deficient performance
pfejudiced the defense. Strickland, 466.U.S. at 687. To establish that counsel was deficient, the
petitioner must show that “counsel made eljrofs SO se;ioué that counsel Waé not functioning as the
“counsel’ guaranteed. the defqﬁdan,t by the Sixth Amendmggt;?? Id.. In evaluating ccunsel’s
performance, the reviewing court should be “highly deferential” and must make “every effort . . .
to eliminate the distorting effects of hindsight, to reconstruct the circumstances of counsel’s
challenged. conduct, and. to evaluate the conduct from.counsel’s perspective at the time.”
Strickland, 466 U.S. at 689. There is a “strong presumption that counsel’s conduct falls within the

wide range of reasonable professional assistance; that is, the defendant must overcome the
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presumption that, under the circumstances, the challenged actibn ‘might be considered sound trial
strategy.”” Id. (citation omitted).

The Couﬁ 'has déﬁned pfejudice asa “Shovﬁng that counsel’s errors w“eré so serious as 10
deprive the defendant of a fair trial, a trial whose result is reliable.” Id.; 'see also Freyv. Fulcomer,
974 F.2d 348, 358 (3d Cir. 1992). To meet this second pfong, the ﬁetitioner must sﬁow “there is
a reasonable probability that, but for counsel’s unprofessional errors, the fesult of the prdceeding
would h;lVé been different.” Stﬁckld%d, 466 U.S. at 694. “A reaSonaBle'bfobabili?y is a probability
sufficient to underxﬁiﬁe confidence in the outcome” of the proceeding. Jd. It follows that counsel
cannot be ineffective 'fo:r failing to pufsue meritless claims or dbjections. Seé United States v.
Sanders, 165 F.3d 248, 253 (3d Cir. 1999); Boston v. Mooney, 2015 WL 6674530, at *12 (E.D.
Pa. Jan. 9, 2015). |

o Where the state court has denied an ineffectiveness claim on its merits, as is the case here,

‘a habeds petitioner must show the state cotirt’s decision was “objectively unreasonable.” Renico

v. Leit, 559 U.S. 766, 773 (2010); see also Yarborough v. Gentry, 540 U.S. 1, 6 (2003) (stating

that review of ihéf&:ctivéness' claims is “doubly deferential when it is conducted thréugh thé lens

of fcderal’ habeas”). “[I]t is not enough to convince a federal habeas coutt that, in its independent

judgment, the state-court decisién applied Strickland incorrectly.” Bell v. Cone, 535 U.S. 685,
698-99 (2002). ‘ |

‘P'etit'i'oner advances no argument, in either his objections or habeas petition, that the
Superior Court decision affirming the denial of PCRA relief is contrary to extant United States
Supreme Court precedent, or that the test applied by the state court is inconsistent with the federal
test established in Strickland. In its ruling affirming the dismissal of Petitioner’s PCRA petition,
the Sﬁperio'r .Cou:,rt ppﬁeqtly covnsiderléd_ and applied thg ._gvoverning tes't‘ in Pennsylvania for

16
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vi171‘e.ffe<‘:tiye assistance of counsel claims announced in Commonwealth v. Pierce, 527A.2d 973 (Pa.
1987) (“the Pierce test”).® The Third Circuit has determined ’;hat the Pierce test conforms to
e_stab_lished federal law and is “not contrary to the Stricklan_d test.” Henderson v. DiGygl_iemo, 138
F. .App’x 463, 468 (3d ZCir. 2005); Werts, 228 F.3d at 203 _(rclacv:o_lgnizing that the Pierce test as
ma:cgrially identical to»the Strickland ’gest). Hegce, the Superior Cou_rt’s d_ecisiqn is not “contrary
to” the test established in .S,'tric.{qu(té
_ The dispositive questipn with respect to :th_gsev inef.fg(.:ti_v'q. z}ssis_tance of céqnscl claims,
therefore, is whether thg. Sgp‘clfior Court’s decision reﬂgqt‘s_ag up;easonabl_g: application of the
Str_zfcl’cland test. To carry his bu;den, Petitioner must demonstrate that ‘;hq state cpm‘t’s degis}on,
f‘evgluated objectively and on the merits, resultedvin an outcome that cannot reAasonably be justiﬂcd
under [Strickland).” Werts, 228 F.3d at 197.
In determining whethér Petitioner’s trial counsel was ineffg_ctive for failing to iject to the
: j1_1ry instructions at issue, the Superior Court assessed the jury charge “as a whole” and concluded
that there was no reasonab1¢ likelihood that the jury applied the ipstructioﬁ iqappropﬁately.
Wallace, 2017 WL 6181826, at *5-6. Because there was no rqasonab_le likelihood that. thg jury
misapplied the instruction, the Superior Court congluded that trial counsel was not ineffective for
not objecting to the instruction. Id. .In the R&R, the Mag‘istratngque tho.roqghly addre;sse_q the
Superior Court’s decision as to the merits of Claims I and II and concluded that.itiwas..ngt_a_n i
unreasonable application of federal law as determined by the Supreme Court. (R&R, ECF 22, at
pp-23-24). For the reasons ‘th_at follow, this Court agrees vyith and adopts the R&R with respect

to this conclusion.

6 In its opinion, the Superior Court quoted the Supreme Court of Pennsylvania’s decision in
Commonwealth v. Robinson, 877 A.2d 433 (Pa. 2005), for.the requirements of an-ineffective assistance
claim, Wallace, 2017 WL 6181826, at *3. In Robinson, the Supreme Court of Pennsylvama relied on its

previous decision in Pierce. 877 A.3d at 439.
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When a habeas petitioner claims the jury instructions violated due process, as Petitionér
does here, the federal courts “have an independent duty to ascertain how a reasonable jury would
have interpretéd the instructions as'issue.” Smith v. Horn, 120 F.3d 400, 413 (3d Cir. 1997). The

Third Circuit outlined the applicable process and standard as follows:
" Our anaIysis of jury instructions claimed to impair a constitutional

right “must focus initially on the specific language
challenged.” Francis v. Franklin, 471 U.S. 307, 315, 105 S. Ct. ' '
1965, 1971, 85 L.Ed2d 344 (1985); see also Rock v. -
Zimmerman, 959 F.2d 1237, 1246 (3d Cir. 1992) (en banc). The o
allegedly constltutlonally infirm language must be considered in the

context of the charge as 4 whole. See Estelle v." McGuire, 502 U.S.

62, 72, 112 S. Ct. 475, 482, 116 L.Ed.2d 385 (1991); Flamer v.

Delaware, 68 F.3d 736, 752 (3d Cir. 1995); Kontakis v. Beyer, 19

F.3d 110, 115-16 (3d Cir. 1994). The proper inquiry is ““whether

there is a reasonable likelihood that the jury has applied the

challenged instructions . in a way’ that violates the
Constitution.” ~ Estelle, 502 U.S. at 72, 112°'S. Ct. at 482

(quoting Boyde.v. California, 494 U.S. 370, 380, 110 S. Ct. 1190,

1198, 108 L.Ed.2d 316 (1990)) (emphasis added); see also Victor v.

Nebraska, 511 US. 1, 6, 114 S. Ct. 1239, 1243, 127 L.Ed. 2d 583

(1994); Flamer, 68 F. 3d at 752.

Smith v. Horn, 120 F.3d 400, 411 (3d Cir. 1997); see also Donnelly v. DeChristoforo, 416 U.S.
637, 645 (1974) (holding that a jury instruction should not be “judged in artificial isolation, but
must be viewed m the context of the overall charge”). thably, the Superiér Court followed this
‘framework by evaluating the jury-instruction “as a’ whole” and concluding that there was 1o
réasonable likelihood that fhie jury misapplied the instruction.

Turning to the challenged portion of the instruction, this Court agrees with Petitioner that
this portion of the instruction, when viewed in isolation, essentially advised the jury that the
uncontradicted facts p'royéd ﬁhgt “the defendant [Petitioner] possessed the ﬁreanp with the intent
to commit a crime with'it—in this case the crime of murder.” In doing so,'this portion of the

instruction, in isolation, relieved the Commonwealth of its burden of proving every element of the
* ° N Y
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alleged crimes beyond a reasoneble doubt. See In re Winship, 397 U.S. 358, 364 (1970);
Sgnc_{strom V. 'M_ontana,.442 U.S. _510, 521 (1979). Speciﬁcally,. this portion of the instruction, in
isolation, relieved the. Com?ngnweelth o_f_ its burden to prove that éetiti_onerl possessed the firearm
(which Petitioner contested at trial) and pad the infce_nt__ to .c’ommit murder, elements the
Commonwealth was requ_i;ed to prove beyonde‘reasonable dqubt. : It b'e.ars repeating: this portion
of the instruction—on its fé‘c_e,‘ in isolation; and by 1ts express terlns_——adilfis‘ed the jury that
Petitioner possessed-‘ a fueeﬁp with the intent to eqmmit fnurder o
However, thi:s'_Cou'rt’s fevie\'v;o_f: the mstructlon atlssue does "ﬂotA end there As correctly

recognized by the Suijfeirioff Court, the’ ,Magistra;e_ Judge, ehd:.'_fvPe'tﬂitiqlier: in h1s brieﬁn.g, the
challenged language must be reyi'e\&_ed in the centei(t of the jury inst_;'gctien “as a W]_;ole.” Francis,
471US. at 315. In its decision, the Superior Court did just that. ‘See »quldée, 26‘17 WL 6181826,
at *5-7. The Superior Court set'.forth at length the po;tidns of th_e’ Jury iﬁstr_detiop that explained:
(1) the jury’s role as‘"tl.le “sole judges of the facts;” (2) that thejury shouidnd’g rely on the judge’s
“supposition;” (3) that the jury was “not bound by [the judge’s] recollection;” and (4) that the Jury
was not limited to considerat,_ion of the “evidence that [the judge] or the attorneys brought to your
attention . ...” Id. at *5. The Superior Court also noted that immediately following the challenged
portion of the instruction, the trial judge instructed: “So what you have to decide is whether or not
[Petitioner] possessed a firearm.” Id. at *4 In additiqp, theXS}lperio.r Court set forth the enti;:e{y
ot:.the trial judge’s jury instructiqn with regard to first-degree v_mur‘de_r‘and the spe_cjﬁc_intent to kill.
Id. at *7. The relevant portion of the ipstruction prqvided: ‘

First-degree murder is a murder in which the perpetrator has the -

specific intent to kill. In order to prove [Appellant] guilty of first-

degree murder, the Commonwealth has to prove three elements:

One, that the victim is dead. And there's no question about that.

“Two, that [Appellant] killed the Victim.
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And, three, that [Appellant] killed the victim with the spec1ﬁc
intent to kill and with malice.

1d. at *7. This portion of the instruction, specifically, clearly, and correctly, plaéed the burden on
the Commontwealth to prove that the Petitioner killed the victim with the specific intent to kill,
Taking the jury iiiStruCtions “as a whole,” the Superior Court concluded that the trial court’s

(113

iﬁstﬁictions clearly, ‘ade»quat'ely, and éccurately’ presented the law to the jury for its
deliberations.” Id. at *7 (citations omitted).

" While thi$ Court finds that & reasonable jurist could disagree with the Superior ‘Court’s
deciSioﬁ, that is ﬁét the applicéble’éiandard on habeas review.” Rather, this Court must determine
whether no reasonable jurist could agree with the Superior Court’s decision. In light of this Céilr't’.'s
review of the jury instruction as a whole-—particularly those portions that correctly outlined the
jury’s tole and the Commonwealth’s burden with respect to each element of the charged crimes,
-and, in 'particular,.ﬁr’st-degree murder— this Court finds that the Supéﬁor Court’s decision with
fespect to the jury instructions was not an unreasonable application of federal law. Accordingly,
Petitioner’s objections to the Magistrate Tudge’s recommendation as to the merits of Claims eind
T are overruled. o

“* In'addition, though not addressed by the Superior Court, this Court finds that Petitioner has

“*niot met, nor can’ he meet, the prejudice prong of Strickland. To demionstrate préjudice under the
Strickland'anaIYSis, Petitioner must show that there i$ “a reasonable probability that, but for -

‘counsel’s unprofessional'errors, the result of the proceeding would have been different. A

reasonable probability is a probability sufficient to undermine confidence 'in the outcome.”

7 As clarified by the Third Circuit, “whether we ‘conclude[] in [our] independent judgment that the
relevant state-court decision applied clearly established federal law erroneously or incorrectly’ is irrelevant,
as AEDPA sets a higher bar.” Mathias v. Superintendent Frackville SCI, 876 F.3d 462, 476 (3d Cir. 2017).
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Strickland, 466 U.S. at 694. Counsel’s errors must be “so serious as to deprive the defendant of a
fair trial, a trial whose result is reliable.” Id. at 687. Under Strickland, “[t]he likelihood of a
differ_ent,_msult_mus? be substanti:a}l, not just_ conceivable.” ngrington, 562 US at 112. In the
context of an unobjected-to and faulty jury instruction, the Third. Circuit has instmctpd tha‘; a court
rﬁust “look to the record to defterming yvhether the instruction interfered Wit.h, the jury’s assessment
of the. evidence to the extent that, bu.t‘ for the ingorrect_ statements of law, there is a subsfantial
likelihood that a different verdict would have been reached?_’i Tyson, 976 F.3d at 397. In assessing
prgjpdicq, the court must alsg qonsider the strgngt}l‘ Qf the eyidcggg Qrgseqted against the defendant
at.f‘lgljia!. See United States v. é’glhoun, 600 F. App’x 842,'_,.8'4}4_(3_(_1JCir.)@OlS) (giting”Al_b_recht V.
Horn, 485 F.3d 103, 128-29 (3d Cir. 2007)). .

.- As set forth above, though the challenged portion of the _]ury instruction, in isolation,
inapproprjatdy appe_a:red to relieve the (}o_mmonwealth of its burden to prove each of the elements
of the charged crimes, the remainder of the instruction correctly placed that burden on the
Commonwealth. When viewed as a whole, this Court cannot conclude that the “instruction
interfered vgith the jury’s assessment of the evidence to the extent that . . ..there_ is a subsj:antial
likelihood that a different verdict would have been reached.” Tyson, 976 F.3d at 397.. This
conclusion is supported by, the Third Circuit’s sumlar conclusion in Mathias, 876 F.3d 462 (3d
Cir.. 2017). ,’I_‘he_re,. the petit_ionfzr challengf__:d a jury _instructipn Phat “made incqnsist{ent' statements
regarding accomplice liability, with some portions prope_:rly instructing jurors to find shared intent
and others. incorrectly implying the principal’s intent to kill was grounds for convicting the
accomplice.” Tyson, 976 F.3d 382, 398 (3d Cir. 2020) (describing the challenged jury instruction

in Mathias). The Mathias Court concluded that the Superior Court’s decision that the petitioner
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'suffered no prejudice in light of the “accurate portions of the-trial court’s first-degree murder
instruction” was not an unreasonable conclusion under Strickland. Mathias, 876 F.3d at 479.

" As in Mathias, the particular Jury instructioh at issue here (as described above) was “less
than precise” and included inconsistent statements with respect to-the:Commonwealth’s burden to
prove each of the .eleménts of the charged crimes. 'Id. at' 478-79. The majority of the instruction
with respect to the jury’s-role, the requisite elements of the chargéd crimes, and the
Commonwealth’s burden, however;, was clear, accutate, and correct. Undeft these circﬁrhstances,
thi§ Court cannot conclude thiat “there is a substantial likelihood that a'different verdict would have
been reached.”: Tyson, 976 F.3d at:397-8

In addition, in this case, the evidence of Petitioner’s guilt on all of the charges was
overwhelming. Four eyewitnesses identified Petitioner as the individual who repeatedly shot the
victim. While Petitioner attempted to challenge the credibility of these four eyewitnesses by
pbintip"g to minor, ‘internal inconsistencies, those purported inconsistencies do not call into |
question these four eyewitnesses’ consistent testimony that Petitioner was the shooter. In light of
this overwhelming evidence, Petitioner has not shown a reasonable probability that the ‘outcome
would have been different, as is required under Strickland. Accordingly, the objections as to
Claims I and II are overruled, and said claims are denied. .

Claim V for Ineffective Assistance of Counsel

Petitioner also objects to the Magiétrate Judge’s recommendation w1th féspect to Claim V.

In Claim V, Petitioner asserts that hlS trial counsel was ineffectiye ‘fq_r failing to object to the trial

court’s jury instruction that purportedly merged the elements of specific intent to kill and malice,

8 While this case is very similar to Mathias, it is very much different from Tyson, 976 F.3d 382 (3d
Cir. 2020). The jury instruction in Tyson was “consistently incorrect” and “no portion of the instruction
articulated the correct mens rea.” Id. at 398. In contrast, the instruction bere included portions that were
correct with respect to the elements of the crimes and the Government’s burden. )
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thereby relieving the Government of its burden to prove all of the requisite elements of the charged
crimgs. In the R&R, the Magistr_ate_ Judge found thls claim non-cognizable on habeas and,
'otherwise, Without merit. Pe’;itj_oner objects to. both of these ﬁn‘din_gs.

In finding this claim non-cognizable, the Magistrate Judge interpreted the claim as a
challenge on state law grounds only. Such state law claims are not cognizable on habeas. Estelle,
502 U.S. at 67 (“We have stated many times that federal habeas corpus relief does not lie for errors
of state law.”). Reading both Petitioner’s PCRA filings and habeas petition liberally, however, it
a_ppéars that Petitioner has, in fact, asserted a cognizable federal-challenge to the jury instruction
atissue. In both his state court and habeas briefs, Petitioner supported his challerge to this aspect
of the jury instruction with citations to and quotations from. various federal cases. This federal
case law addressed due process requirements in the context of jury instructions. Accordingly, this
C:ourt finds that Petitioner has asserted a cognizable habeas claim in Claim V. . -

Notwithstanding, this Court agrees with the Superior Court and the Magistrate Judge that
‘this claim lacks merit. As clarified in his objections, Petitioner essentially argues that his trial
counsel was ineffective for failing to object to the instruction on malice because the instruction
equated malice with specific intent to kill without including the following qualification/exception
provided in the Pennsylvania Standard Jury Instructions:. . «.. . .-

A person has the speciﬁc intent to kill"if he or she ﬂaé a fully formed
intent to kill and is conscious of his or her own intention. As my
earlier definition of malice indicates, a killing by a person who has
the specific intent to kill is a killing with malice provided that it is

also without circumstances indicating it was done in the heat of
passion on sudden provocation. : - :

(Pet. Obj., ECF 29, at pp. 54-55). Here, trial counsel did not present a defense based on the
homibide occurring “in th_e heat of passion.” Rather, tri:—ﬂ counsel’s defénSe Strétégy was based .

solely on his challehgé to the credjblil.i_ty'of the evidence showing that P.eti.tio,n'er‘waé. the éhboter, -
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i.e., the four eyewitnesses to the murder. Under these circumstances, which are nowhere addressed
by Petitioner in any of his filings, trial counsel cannot be deemed to have been ineffective for
failing to object to the absence of the inclusion of a “heat of passion” exception to the malice
instruction. In addition, in light of the overwhelming evidence of guilt cited above, Petitioner has
not shoWn a reasonable probability that the outcome would have been different, as is required

under Strickland. Accordingly, the objections as to Claim V are overruled and Claim V is denied.

CONCLUSION

For the reasons stated herein, Petitioner’s objections to the Report and Recommendation
are sustained, in part, and denied, in part, and the petition for a writ of habeas corpus is denied.
However, because reasonable jurists could debate this Court’s disposition of Petitioner’s Claims I
and II, a certificate of appealability is granted. See Slack v. McDaniel, 529 U.S. 473, 484 (2000).

An Order consistent with this Memorandum Opinion follows.

NITZA I. QUINONES ALEJANDRO, U.S.D.C.]J.
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

SPENCER WALLACE : CIVIL ACTION
V.
MARK GARMAN, etal - : NO. 18-cv-03509-NIQA

REPORT AND RECOMMENDATION

RICHARD A. LLORET October 2, 2020
U.S. MAGISTRATE JUDGE

INTRODUCTION

Petitioner Spencer Wallace (“Mr. Wallace” or “Petitioner”) shot and killed Harry
Ballard on July 12, 2008 over a $50 debt. Commonwealth v. Wallace, No. 913 EDA
2016, 2017 WL 6181826, at *1—2 (Pa. Super. 2017). A jury convicted Mr. Wallace of
murder in the first-degree and related offenses, and he was Sentenced to life
imprisonment. Id. He is currently serving his sentence in a Pennsylvania prison. Mr.
Wallace has petitioned this court for a writ of habeas corpué. Doc. No. 1! (“Pet.” or
“Petition”). The Petition has been referred to me for a report and recommendation
pursuant to 28 U.S.C. § 2254 (“A magistrate judge may perform the duties of a district
judge under these rules, as authorized under 28 U.S.C. § 636.”). Doc. No. 2.

Many of Mr. Wallace’s claims are procedurally barred, and the rest do nof merit
relief. I recommend that Mr. Wallace’s Petition be dismissed. See 28 U.S.C. §

2254(d)(1).

1 All references to the electronically docketed record will be cited as “Doc. No. ,at
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FACTS AND PROCEDURAL HISTORY
The Superior Court opinion on appeal, following dismissal of Mr. Wallace’s
petition under the Post Conviction Relief Act (“PCRA”), 42 Pa.C.S. §§ 9541-9546,
adopted the trial court’s description of the facts of the case:

[Mr. Wallace] was tried from June 14, 2010 to June
18, 2010, before this [c]ourt and a jury on bill of information
CP-51-CR-0004469-2009 and found guilty of murder in
the first degree, [18 P.S. § 2502(a),] ... violation[s] of the
Uniform Firearms Act [ (“VUFA”) ], [18 P.S. §§ 6106(a)(1),
6108,] and possession of an instrument of crime [ (“PIC”) ],
[18 P.S. § 907(a),] in connection with the shooting death of
Harry Ballard (“Ballard”).

On June 18, 2010, [Mr. Wallace] was sentenced to life
imprisonment on Count 1, charging murder in the first
degree; two to seven years['] imprisonment on Count 2,
charging [VUFA], Section 6106, to be served consecutive to
the sentence imposed on Count 1; and, one to five years[']
imprisonment on Count 4, charging [PIC], to be served
consecutive to the sentence imposed on Count 2; no further
penalty was imposed on Count 3, [VUFA, Section 6108].

*® % *

On July 10, 2008, [Mr. Wallace] was trying to track
down ... Ballard, who owed him $50. He walked a few blocks
down from the Queen Lane Apartments to where he believed
that Ballard's mother lived. When he got there[,] he yelled
out that he was looking for Ballard's mother. Stella Lorick,
Ballard's aunt, was told by another person that someone was
looking for Ballard's mother, so she came out of her house
and spoke to [Mr. Wallace]. [Mr. Wallace] told her that he
wanted the money Ballard owed him. Ms. Lorick told him
that if he had an issue with Ballard, he needed to take it up
with Ballard and leave “them” alone. [Mr. Wallace] then
informed Ms. Lorick that if he did not get his money, he
would “bring back drama.” '

_ Two days later, on July 12, 2008][,] at about 8:00—
8:30pm [sic], [Mr. Wallace] and a few other men were

2
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hanging out behind the Queen Lane Apartments next to a
play ground [sic] where a few residents were enjoying the
summer evening with their children. Braheim Ballard
(“Braheim”), Harry Ballard's brother, drove up, got out of his
car and confronted [Mr. Wallace] about [Mr. Wallace's]
confrontation a few days earlier with Ballard's aunt, Stella
Lorick. Braheim yelled at [Mr. Wallace] about disrespecting
his mother and proceeded to slap [Mr. Wallace] in the face.
[Mr. Wallace] did not retaliate and the fight was broken up
by a Philadelphia Housing Authority Officer who was
patrolling the area at that moment. Braheim then got back in
his car and drove off. The residents who were on the
playground with their children witnessed the scene.
Afterwards, they overheard [Mr. Wallace] tell his friend
Robert Shaheem “Sha” Pinkney to go get his gun in the blue
city bag. [Mr. Wallace's] friends attempted to talk him out of
handling the situation this way, but he insisted. Upon
receiving the blue city bag containing his gun, he stuck the
gun in his waist band [sic] and walked around to the front of
the Queen Lane Apartments and waited in front of a dry
cleaner.

A few minutes later, Ballard walked up to [Mr.
Wallace] and attempted to make peace for what happened
earlier between [Mr. Wallace] and Braheim. [Mr. Wallace]
swung his fist at Ballard, missed[,] and the two were
separated by [Mr. Wallace's] friends. [Mr. Wallace] then
walked up to Ballard in the middle of the intersection of
Queen Lane and Pulaski Street and shot Ballard once.
Ballard dropped to his knees and then to the ground and
began pleading for his life. [Mr. Wallace] then proceeded to
turn Ballard over and shoot him four more times, three shots
entering Ballard's chest. He then fled the scene. Ballard was
pronounced dead later that night at a hospital.

Trial Court's Rule 1925(a) Opinion (“TCO”), 10/21/2010, at
1-3 (headings omitted).

Wallace, 2017 WL 6181826, at *1—2 (brackets in original) (“Mr. Wallace,” referred to in

brackets, is referred to as “Appellant” in the Superior Court opinion).

3
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Mr. Wallace was tried before a Philadelphia Court of Common Pleas jury, who on
June 18, 2010, found him guilty of the first-degree murder of Harry Ballard, carrying a
firearm without a license, carrying a firearm on a public street, and possessing an
instrument of crime. N.T. 6/18/10, at 150. The trial court sentenced Petitioner to a
mandatory term of life imprisonment for the murder, followed by a term of two-to-seven
years for carrying a firearm without a license and another one-to-five years for
possessing an instrument of crime. The trial court imposed no additional penalty for his
remaining conviction, carrying a firearm on a public street. N.T. 6/18/10, at 161-62.

Mr. Wallace filed an appeal of his conviction in which he challenged comments
the prosecutor had made in closing argument. Wallace, 2017 WL 6181826, at *2. The
Pennsylvania Superior Court rejected this challenge in April of 2011, and affirmed the
judgment of sentence. Id. Mr. Wallace did not seek review by the Pennsylvania Supreme
Court. Id.

Mr. Wallace filed a pro se PCRA petition on March 16, 2012. Id. Counsel was
appointed, and in his second amended PCRA petition (“SAPP”) served August 11, 2015,
Mr. Wallace asserted five claims, some of which have been reiterated in his federal
Petition. Mr. Wallace asserted that trial counsel was ineffective because he failed to
object 1) to jury instructions on the VUFA and PIC charges (SAPP at 3), 2) to the court’s
statement of its opinion that the evidence showed the firearm was used with the intent
to commit murder (SAPP at 8), 3) to the court highlighting “uncontradicted” facts
(SAPP at 9), 4) to the court’s reasonable doubt instruction (SAPP at 13), and 5) to the
court’s instruction equating malice and specific intent to kill (SAPP at 17).

On February 24, 2016, the PCRA court dismissed the petition. Wallace, 2017 WL

6181826, at *2. Mr. Wallace appealed, and on December 8, 2017, the Pennsylvania

4
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Superior Court rejected his appeal and affirmed the lower court’s order of dismissal. Id.
at *3—8. The Pennsylvania Supreme Court denied further review on June 25, 2018.
Commonuwealth v. Wallacé, 187 A.3d 913 (Pa. 2018) (table).

On August 17, 2018, Mr. Wallace filed his habeas Petition in this case, alleging
five claims of trial counsel ineffectiveness. Mr. Wallace claims that his trial counsel was
ineffective because counsel failed to:

(1) object to the trial court’s instructions on possessing an
instrument of crime and violations of the Uniform Firearms
Act (Pet. at 5);

(2) object to the trial court’s statement of opinion that the
evidence showed that a firearm was used with the intent to
commit murder (Pet. at 8);

(3) object to the trial court’s instructions that highlighted
“uncontradicted” facts (Pet. at 10);

(4) object to the trial court’s charge equating malice with a
specific intent to kill (Pet. at 11); and

(5) move for a mistrial after the victim’s (Harry Ballard’s)
mother testified that her son had been a straight-A, honor
student (Pet. at 18).

In his memorandum, Mr. Wallace reverses fhe order of his fourth and fifth issues. Pet.
Mem. at 20, 22. I will deal with his issues in the order in which Mr. Wallace deals with
them in his memorandum.

STANDARD OF REVIEW

A. Exhaustion requirements.

Under the Antiterrorism and Effective Death Penalty Act (AEDPA) of 1996, a
prerequisite to the issuance of a writ of habeas corpus on behalf of a person in state
custody pursuant to a state court judgment is that the petitioner must have “exhausted
the remedies available in the courts of the State.” 28 U.S.C. § 2254(b)(1)(A); Lambert v.

Blackwell, 134 F.3d 506, 513 (3d Cir. 1997). A claim is exhausted when it is “fairly
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presented” to the state courts. Nara v. Frank, 488 F.3d 187, 197 (3d Cir. 2007) (citing
O’Sullivan v. Boerckel, 526 U.S. 838, 842 (1999)). To be fairly presented, the petitioner
must present the same legal and factual basis for the claim in the state courts. Id. at
197—-98. The petitioner must give the state court “one full opportunity to resolve any
constitutional issues by invoking one complete round of the State's established appellate
review process.” O'Sullivan, 526 U.S. at 845. If the petitioner still has the right to raise
the “question presented” under any available state court procedure, the claim is not
considered exhausted for federal habeas review. Lambert, 134 F.3d at 513; 28 U.S.C. §
2254(c).

B. Procedural default.

If a petitioner fairly presents a claim to the state courts, but it was denied on a
state-law ground that is “independent of the federal question and adequate to support
the judgment,” the claim is procedurally defaulted. Coleman v. Thompson, 501 U.S. 722,
729 (1991). A claim is also procedurally defaulted if the petitioner failed to present it in
state court and would now be‘barred from doing so under state procedural rules.
McCandless v. Vaughn, 172 F.3d 255, 261 (3d Cir. 1999). Where a claim is procedurally
defaulted,‘ it cannot provide a basis for federal habeas relief unless the petitioner shows
“cause for the default and actual prejudice as a result of the alleged violation of federal
law, or demonstrates that failure to consider the claims will résult in a fundamental
miscarriage of justice.” Coleman, 501 U.S. at 750.

C. Merits review.

Where the federal court reviews a claim that has been adjudicated on the merits
by the state court, 28 U.S.C. § 2254(d) permits the federal court to grant a petition for

habeas relief only if: (1) the state court’s adjudication of the claim “resulted in a decision

6
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that was contrary to, or involved an unreasonable application of, clearly established
Federal law, as determined by the Supreme Court of the United States” or; (2) the
adjudication “resulted in a decision that was based on an unreasonable determination of
the facts in light of the evidence presented in the State court proceeding.” 28 U.S.C. §
2254(d)(1)-(2); see Parker v. Matthews, 567 U.S. 37, 42—45 (2012) (reiterating that the
standard under 2254(d)(1) is highly deferential to state court decisions, and overturning
a Sixth Circuit decision granting habeas relief because the state court’s decision denying
relief was not objectively unreasonable).

Clearly established federal law refers to the holdings, or “governing legal
principles,” set forth by Supreme Court decisions, rather than mere dicta. Lockyer v.
Andrade, 538 U.S. 63, 71-72 (2003) (citing Williams v. Taylor, 529 U.S. 362, 412
(2000)). Specifically, the law must be in existence at the time of the petitioner’s
conviction. Williams, 529 U.S. at 380—-81.The state court’s factual findings are
presumed to be correct, and the petitioner can only rebut this presumption with clear
and convincing evidence. 28 U.S.C. § 2254(e)(1); Lewis v. Horn, 581 F.3d 92, 109 (3d
Cir. 2009).

The Supreme Court has explained that “[u]nder the ‘contrary to’ clause, a federal
habeas court may grant the writ if the state court arrives at a conclusion opposite to that
reached by [the Supreme] Court on a question of law or if the state court decides a case
differently than [the Supreme] Court has on a set of materially indistinguishable facts.”
Williams, 529 U.S. at 364—65. With respect to “the ‘unreasonable application’ clause, a
federal habeas court may grant the writ if the state court identifies the correct governing
legal principle from [the Supreme] Court’s decisions but unreasonably applies that

principle to the facts of the prisoner’s case.” Id. at 413. The “unreasonable application”
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inquiry requires the habeas court to “ask whether the state court’s application of clearly
established federal law was objectively unreasonable.” Id. at 409.

As the Third Circuit has noted, “an unreasonable application of federal law is
different from an incorrect application of such law and a federal habeas court may not
grant relief unless that court determines that a state court’s incorrect or erroneous
application of clearly established federal law was also unreasonable.” Werts v. Vaughn,
228 F.3d 178, 196 (3d Cir. 2000) (citing Williams, 529 U.S. at 411); see also Virginia v.
LeBlanc, 137 S. Ct. 1726, 1728 (2017) (stating that the state court’s decision must be
“objectively unreasonable, not merely wrong; even clear error will not suffice” (quoting
Woods v. Donald, 575 U.S. 312, 316 (2015))).

When determining whether the state court decision in question was based on an
unreasonable determination of the facts, § 2254(d)(2) requires “substantial deference”
to the state trial court’s factual findings. Brumfield v. Cain, 576 U.S. 305, 313—14 (2015)
(holding that state court factual findings may not be characterized as unreasonable
“merely because [the reviewing court] would have reached a different conclusion in the
first instance” (quoting Wood v. Allen, 558 U.S. 290, 301 (2010))).

D. Ineffective assistance of counsel.

Where a petitioner alleges a claim for ineffective assistance of counsel, the
Supreme Court’s analysis in Strickland v. Washington, 466 U.S. 668 (1984) is the
governing standard. To prevail on any of his ineffective assistance claims, the petitioner
must establish that “counsel’s performance was deficient,” meaning the errors were “so
serious that counsel was not functioning as the ‘counsel’ guaranteed . . . by the Sixth
Amendment.” Strickland, 466 U.S. at 687. Ineffectiveness may be shown by evidence of

“ineptitude, inexperience, lack of preparation or unfamiliarity with basic legal
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principles” on the part of counsel. Gov't of Virgin Islands v. Weatherwax, 20 F.3d 572,
579 (3d Cir. 1994) (quoting ABA STANDARD FOR CRIMINAL JUSTICE § 4-5.2 (2d ed. 1980 &
Supp. 1986)).

The petitioner must also demonstrate that he was prejudiced by the deficient
performance to the point of being deprived of a fair trial. Strickland, 466 U.S. at 687. To
establish this, the petitioner must show that there is “a reasonable probability that, but
for counsel’s unprofessional errors, the result of the proceeding would have been
different.” Id. at 694. A reasonable probability means “a probability sufficient to
undermine confidence in the outcome.” Id. at 694. Absent establishing these two prongs
(deficient counsel and prejudice), “it cannot be said that the conviction or . . . sentence
resulted from a breakdown in the adversary process that renders the result unreliable.”
Id. at 687.

Judicial scrutiny of counsel’s performance “must be highly deferential.” Burger v.
Kemp, 483 U.S. 776, 789 (1987) (quoting Strickland, 466 U.S. at 689). Further, when a
petitioner seeks federal habeas review of a state conviction due to ineffective assistance
of counsel, a “doubly deferential’ standard of review that gives both the state court and
the defense attorney the benefit of the doubt” must be applied. Burt v. Titlow, 571 U.S.
12, 15 (2013) (quoting Cullen v. Pinholster, 563 U.S. 170, 190 (2011)). Therefore, in the
federal habeas context, the “pivotal” question to answer is whether the state court
applied Strickland reasonably. Harrington v. Richter, 562 U.S. 86, 101 (2011).

DISCUSSION

A.  Mr. Wallace’s first two claims: the VUFA and PIC instructions.
Mr. Wallace’s first two claims allege that his attorney erred by not objecting to

the trial court’s instructions concerning charges of possessing an instrument of crime
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(“PIC”) and violation of the Uniform Firearms Act (“VUFA”). Pet. Mem. at 4 (Claim 1);
id. at 12 (Claim 2).

In Claim 1 Mr. Wallace argues that the trial court’s instructional language
improperly directed a jury verdict. Pet. Mem. at 4—6. He goes on to argue that counsel
had no strategic basis for failing to object, that the instructions were prejudicial, and
that the Superior Court did not reasonably apply Supreme Court precedent when it
upheld the trial court’s instructions. Id. at 6—-11. In Claim 2 Mr. Wallace argues that the
same instructional language improperly expressed the judge’s opinion of the facts. Pet.
Mem. at 12—-15.

These claims are factually and legally intertwined, and Mr. Wallace’s arguments
are repetitive and duplicative. Whether the trial judge’s communications to the jury are
called instructions, as in the first claim, or an expression of opinion, as in the second
claim, the analysis does not change. The question under either characterization is
whether the trial judge’s communication to the jury was constitutionally defective. Both
claims reduce to a claim that the instructions violated Mr. Wallace’s due process rights,
under the Fourteenth Amendment, and that his attofney’s failure to object to the
instructions amounted to ineffective assistance of counsel in violation of the Sixth and
Fourteenth Amendment. |

Mr. Wallace’s first claim is that

Trial counsel was ineffective for failing to object to the trial
court's jury instruction on VUFA and PIC which directed a
verdict against the petitioner, deprived him of the
presumption of innocence, shifted the burden of proof to the
petitioner and unconstitutionally lowered the prosecution[’]s
burden of proof on all the crimes charged.

Pet. Mem. at 3 (internal capitalization omitted). Mr. Wallace argues that:
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the trial court absolutely directed a verdict on the elements
of intent and identity when it told the jury that it "has been
proven by the facts of the case that" "the defendant
possessed the firearm with the intent to" "commit
murder."” There is simply no other way to interpret the
court's instruction. Accordingly, on PCRA appeal in this
matter, the Superior Court acknowledged that the trial court
directed a verdict but held that such a direct verdict was
permissible pursuant to its decision in Commonwealth v.

Anderson, 600 A.2d 577 (Pa. Super. 1991).
Pet. Mem. at 4 (emphasis in original) (citing to Wallace, 2017 WL 6181826, at *4).
Mr. Wallace’s second claim is that:

Trial counsel was ineffective for failing to object to the trial
court's jury instruction which gave the jury her personal
opinion of the evidence and relieved the prosecution of its
burden of proof and shifted the burden to the petitioner by
conveying to the jury the petitioner possessed a firearm with
the intent to commit murder with it.

Pet. Mem. at 12. Both claims are defaulted and meritless. I will set forth the
instructional language at issue, then deal with Mr. Wallace’s legal arguments.
The trial court instructed the jury that:

[i]n order to prove the crime of carrying a firearm without a
license, the Commonwealth has to prove that the defendant
carried a firearm; that he was not at his home or fixed place
of business at the time; and that he did not have a valid and
lawfully issued license for carrying the firearm.

Now, in this case there has been an agreement, a stipulation,
that the defendant did not have a lawful license to carry a
firearm.

Also — excuse me, and that gun that was used here definitely

qualifies as a firearm. So the question for you is whether or
not the defendant had a firearm.
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I will now define the crime of carrying a firearm on public
streets or public property.

To find the defendant guilty of this crime, you have to find
that the defendant had a firearm on public streets or public
property.

To find the defendant guilty of this crime, you have to find
that the defendant had a firearm on public streets or public
property and that he did not have a license to carry the
firearm.

Finally, I would like to define for you the crime of possessing
an instrument of a crime.

In order to find the defendant guilty of this offense, you have
to find, first of all, that the defendant possessed a firearm. To
possess an item, the defendant must have the power to
control it and the intent to control it.

Secondly, that the firearm was an instrument of a crime. An
instrument of a crime is anything that is used for criminal
purposes and possessed by a defendant at the time of the
alleged offense under circumstances that are not manifestly
appropriate for any lawful uses it might have.

And in this case the facts show that a firearm was used to
commit a murder, so the first two elements—the second
element, that the firearm was an instrument of a crime, has
been proven by the facts of this case that are not
contradicted; and that the defendant possessed the firearm
with the intent to attempt or commit a crime with it — in this
case the crime of murder.

So what you have to decide is whether or not the defendant
possessed a firearm.

N.T. 6/18/10, at 141—43.
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1. Non-exhaustion and procedural default of Claim 1.

On appeal of the denial of Mr. Wallace’s PCRA petition, the Pennsylvania
Superior Court analyzed Mr. Wallace’s first two claims together, and held that a claim
that trial counsel was ineffective for failing to object to the court’s instructions on VUFA
and PIC was waived because Mr. Wallace failed to “develop” the claim, as required
under Pennsylvania law. Wallace, 2017 WL 6181826, at *4 n.7 (citing Commonwealth v.
Phillips, 141 A.3d 512, 522 (Pa. Super. 2016)). The requirement that appellate claims be
developed in the argument section of a brief is an independent and adequate state law
ground that bars review of the claim in state court. It also means that Petitioner’s claim
is procedurally defaulted in federal court. Leake v. Dillman, 594 F. App’x 756, 759 (3d
Cir. 2014) (not precedential). Because federal courts do not sit in habeas to correct
issues of state law, the issue of whether the claim was waived, under state law, is not
reviewable in federal court. Id. The Pennsylvania Superior Court noted that even if the
claim had not been waived, the court would have found it to be meritless. Wallace, 2017
WL 6181826, at *4 n.7.

Mr. Wallace also failed to exhaust the issue under federal law, because he did not
“fairly present” his due process argument in state court. See Baldwin v. Reese, 541 U.S.
27, 32 (2004) (an argument that requires a state court to go beyond a petition or brief to
discern it is not fairly presented, and therefore unexhausted).

In Baldwin the petitioner mentioned in his state supreme court brief that his trial
counsel violated several provisions of the Federal Constitution, but he “did not say that
his separate appellate “ineffective assistance” claim violated federal law.” 541 U.S. at 30
(emphasis in original). The Ninth Circuit held that a reading of lower court opinions in

Mr. Baldwin’s case would have made clear to the state supreme court that his argument
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was based on the Constitution. Id. The Supreme Court held that the petitioner did not
fairly present the issue of appellate ineffective assistance under federal law. Id.

Mr. Wallace did substantially less than the petitioner in Baldwin to explain the

federal constitutional basis of his claim. Mr. Wallace never mentioned the words “due

| process” in the first claim in his SAPP. SAPP at 3—4. He did not mention the Federal
Constitution. He did not explain or argue that the Due Process Clause of the Fourteenth
Amendment prohibits a state court from directing a verdict.

Instead, Mr. Wallace briefed the issue as a matter of state law. SAPP at 3. He
mentioned in passing that “federal courts have long condemned directed verdicts[,]”2
and cited, without discussion, United States v. Martin Linen Supply Co., 430 U.S. 564,
572-73 (1977), Carpenters v. United States, 330 U.S. 395, 408 (1947), and United
States v. Johnson, 718 F.2d 1317 (5th Cir. 1983). This was decidedly not a separate
argument that there was a federal constitutional problem with the court’s language.

Neither Martin Linen nor Carpenters purported to establish a due process
standard concerning directed verdicts. In Martin Linen, the Supreme Court considered
the double jeopardy effecf of a district court’s decision to acquit a defendant under Fed.
R. Crim Pro. 29. 430 U.S. at 572. Carpenters concerned an erroneous instruction on the
acts and intent the government needed to prove to hold labor unions and their members
liable for antitrust violations under the Sherman Act. 330 U.S. at 400 n.2, 408-10. The
Court insisted that a jury must be properly instructed on the limits of liability. Id. at

408. Neither Martin Linen nor Carpenters explained that due process forbids a directed

2T will refer to this phrase as the “condemned” phrase, for brevity’s sake.
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verdict in favor of the government, or that this due process standard is binding on state
courts via the Fourteenth Amendment.

Johnson, a Fifth Circuit case from 1983, held that in a federal prosecution a jury,
not a judge, must decide whether the document at issue in the trial was a “security”
within the meaning of the federal statute under which the defendant was charged. 718
F.2d at 1319. The court of appeals explained that this rule was founded on the due
process rule stated by the Supreme Court in In re Winship. Id. at 1321 n.8. Footnote 8in
Johnson cited, but did not quote from, In re Winship, 397 U.S. 358, 364 (1970). The
PCRA court in Mr. Wallace’s case was no doubt familiar with the holding in In re
Winship: “we explicitly hold that the Due Process Clause protects the accused against
conviction except upon proof beyond a reasonable doubt of every fact necessary to
constitute the crime with which he is charged.” 397 U.S. at 364. Yet the facts in Johnson
materially differed from those in Mr. Wallace’s case. In Johnson the trial judge took an
element of the crime away from the jury’s consideration altogether. Id. at 1319. The trial
judge in Mr. Wallace’s case did not take the issue away from the jury, but commented on
the strength of the evidence on one of the elements. Since Johnson was factually
distinguishable, 30 years old, out of jurisdiction, non-binding on the state court, and
buried third-in-line in a string-cite, the signal it emitted about Mr. Wallace’s due
process argument was vanishingly faint. The casual mention of Johnson certainly did
not amount to a fair presentation of Mr. Wallace’s current due process argument.

Sullivan v. Louisiana, 508 U.S. 275, 277 (1993), also cited by Mr. Wallace in his
second amended PCRA petition (SAPP, at 4), dealt with a faulty reasonable doubt
instruction which deprived a defendant of a proper jury verdict on his charge, just asa

directed verdict would have deprived a defendant of a jury verdict. Id. Sullivan provides

15



Case 2:18-cv-03509-NIQA Document 22 Filed 10/02/20 Page 16 of 38

no help on what level of commentary on the evidence amounts to removing the issue
from the jury’s consideration, which is the issue in Mr. Wallace’s case.

The citation of these cases did not “fairly present” to the state court the due
process defect that Mr. Wallace now argues, at least in the ordinary meaning of the

” «

words “fairly” and “present.” “Present” means to make present: to make overt, not
hidden. To “fairly” present means to give the reviewing court a reasonable opportunity,
albeit not a perfect one, to understand the nature of the argument being presented. In
this instance Mr. Wallace’s cryptic citation of a handful of federal cases did not make the
due process argument overtly. Neither did the federal cases he cited give the state judge
a reasonable opportunity to understand the due process argument that Mr. Wallace now
raises in his habeas Petition.

The federal cited cases cited by the petitioner were nothing like those cited in
Bridges v. Beard, 941 F. Supp. 2d 584, 632 (E.D. Pa. 2013) (Brody, J.), in which the
federal precedents mentioned by the petitioner dealt with instructional error identical to
that confronted in Bridges, and clearly explained the error’s constitutional infirmities.
See also Anderson v. Harless, 459 U.S. 4, 7 (1982) (noting that a cited case that asserted
a broad constitutional right to instructions that properly explained state law did not
fairly present “the more particular analysis developed in cases such as Sandstrom”).

If a petitioner has failed to overtly raise a constitutional argument in his state
court pleadings, and must rely on cases string-cited in his state court pleadings to argue
that he “fairly presented” his constitutional argument, the string-cited cases must clearly
raise and discuss the precise constitutional argument he is advancing in habeas.

Otherwise, there is nothing “fair” about his so-called “presentation.” I note that Mr.

Wallace was represented by counsel as of the filing of the SAPP, and throughout the
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balance of his PCRA proceeding in state court. This is not a pro se petitioner’s pleading,
which I must review charitably.
The Third Circuit has explained that the following may be acceptable methods of

communicating the existence of a federal claim to a state court:

(a) reliance on pertinent federal cases employing

constitutional analysis, (b) reliance on state cases employing

constitutional analysis in like fact situations, (c) assertion of

the claim in terms so particular as to call to mind a specific

right protected by the Constitution, and (d) allegation of a

pattern of facts that is well within the mainstream of

constitutional litigation.
Evans v. Court of Common Pleas, Del. Cty., Pa., 959 F.od 1227, 1232 (3d Cir. 1992)
(quoting Daye v. Attorney General of New York, 696 F.2d 186, 1194 (2d Cir. 1982) (en
banc)). The federal cases cited by Mr. Wallace in the SAPP do not meet Evans’ four
communicative possibilities. Id. Martin Linden and Carpenters, the first two cases cited
by Mr. Wallace, do not employ “constitutional analysis,” Evans’ first communicative
option. Id. Johnson and Sullivan3 are not “pertinent federal cases employing
constitutional analysis” in “like fact settings.” Id. The state cases cited by Mr. Wallace,
SAPP at 3, do not explicate Mr. Wallace’s constitutional argument. Id. Mr. Wallace’s
claim, in his state pleadings, is not phrased in “terms so particular as to call to mind a
specific right protected by the Constitution,” nor is Mr. Wallace’s pattern of facts “well
within the mainstream of constitutional litigation.” Id. The fact that Mr. Wallace was not
able to find a federal due process case with similar facts makes these last points clear.

In sum, Mr. Wallace “failed to apprise the state court of his claim that the . ..

ruling of which he complained was not only a violation of state law, but denied him the

31 explain below that even if the cryptic citation of Sullivan in the SAPP sufficed to fairly present the due-
process argument Mr. Wallace makes in his habeas petition, Sullivan does not establish a due process
violation in this case.
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due process of law guaranteed by the Fourteenth Amendment.” Dye v. Hofbauer, 546
U.S. 1, 4 (2005) (quoting Duncan v. Henry, 513 U.S. 364, 366 (1995) (per curiam)). The
state court would have had to look well beyond Mr. Wallace’s petition or brief to find his
due process argument, if he intended one at all. Id. (citing Baldwin, 541 U.S. at 32). Mr.
Wallace did not “fairly present” his due process argument, and therefore failed to
exhaust it. The time has long passed for raising the argument in sfate court, and so the
claim is also procedurally defaulted. McCandless, 172 F.3d at 261.

As I discuss in section 3, below, Mr. Wallace’s claims are meritless, even if not
procedurally defaulted.

2. Non-exhaustion and procedural default of Claim 2.

In his SAPP, Mr. Wallace argued his second claim under state law. SAPP at 8—9.
He did not mention due process or any other federal constitutional theory. Without
elaboration, he cited to Martin Linen, 430 U.S. at 572—73, and Carpenters, 330 U.S. at
408. Neither case purports to establish a due process standard binding on state courts.
Mr. Wallace’s second claim was not fairly presented to the state courts. It was therefore
not properly exhausted, and is now procedurally barred.

To the extent that Mr. Wallace fairly presented any constitutional argument at all
to the state courts in support of his second claim, it was that the instruction amounted
to a directed verdict — the same argument he made in his first claim. SAPP at 8—9. As I
explain in the next section, that argument is meritless.

3. Mr. Wallace’s first two claims also fail on the merits.

The Superior Court said that:

the facts adduced at trial indisputably indicated that Ballard had
been shot five times, with three of those shots entering his chest.
See TCO at 3. At trial—probably because of these very facts—
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Appellant did not challenge whether the shooter used the firearm
with the intent to commit a crime, namely murder. Instead,
Appellant argued at trial that the evidence did not prove that he was
the person that possessed the firearm used to commit the murder.
In other words, he claimed that he did not shoot Ballard. Therefore,
the trial court acted appropriately in clarifying the issues for the
jury, by directing them to focus on determining whether Appellant
possessed the firearm used to kill Ballard, rather than on the
uncontested issue of whether the shooter used the firearm with the
intent to commit a crime. . . As such, we conclude that these claims
have no arguable merit, and Appellant's trial counsel was not
ineffective on these grounds.

Wallace, 2017 WL 6181826, at *4 (emphasis in original).

Mr. Wallace’s primary argument is that the trial court’s instruction is defective
under Sullivan, 508 U.S. at 277. Pet. Mem. at 11 (“the U.S. Supreme Court specifically
held that a judge may not direct a verdict for the state no matter what the evidence is.”).
He is mistaken. Sullivan dealt with a reasonable doubt instruction that concededly
violated the Supreme Court’s previous holding in Cage v. Louisiana, 498 U.S. 39 (1990)
(per curiam). 508 U.S. at 277.4 Analogic support for the holding in Sullivan was that a
jury—not a judge—must render a verdict beyond a reasonable doubt. Id. (citing Sparfv.
United States, 156 U.S. 51, 105—06 (1895)). Thus, the faulty reasonable doubt
instruction in Sullivan deprived a defendant of a proper jury verdict on his charge, just
as a directed verdict deprived a defendant of a jury verdict in Sparf. Id. The Court’s
holding in Sullivan was that a faulty reasonable doubt instruction was “structural” error

that defied harmless error analysis. Id.

4 The instruction’s language told the jury that a reasonable doubt “must be such a doubt as would give rise
to a grave uncertainty, . . . one that would make you feel that you had not an abiding conviction to

a moral certainty of the defendant's guilt. . . A reasonable doubt is not a mere possible doubt. It should
be an actual or substantial doubt.” State v. Sullivan, 596 So.2d 177, 185 n.3 (La. 1992) (emphasis in
original); see Sullivan, 508 U.S. at 277.
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Sullivan did nothing to explain what constituted a directed verdict, because
Sullivan did not concern a directed verdict. Mr. Wallace merely asserts, but does not
demonstrate, that the district court’s instruction in his case amounted to a directed
verdict that offends due process. He supplies no case law that analyzes the issue. The
Commonwealth argues that Mr. Wallace does not develop this portion of the claim in his
federal Petition, and so relief i; foreclosed. Com. Resp. at 8—9 (citing Zettlemoyer v.
Fulcomer, 923 F.2d 284, 298 (3d Cir. 1991) (“vague and conclusory allegations” are
insufficient to justify relief)). I agree. Sullivan does not control, under its own logic,
because Mr. Wallace’s case does not concern a faulty reasonable doubt instruction that
altogether vitiates proper jury consideration of the facts. Mr. Wallace’s Petition and
memorandum do not facilitate meaningful review of the issue.

Mr. Wallace’s claim does not survive a merits review, either. Ih this case t_he trial
judge pointed out to the jury the obvious fact that a gun was used to commit a murder,
about which the jury could have no rational dispute. Given the manner of the murder,
there also was no rational dispute that whoever fired rounds into Mr. Ballard’s back
“while he lay on the ground possessed the gun with the intention to commit a crime with
it. The trial judge’s comment dealt with one element of the PIC charge: that the firearm
must be an instrument of crime. The point of the comment was to focus the jury’s
attention on the issue genuinely in dispute: whether Mr. Wallace possessed the firearm.
As to this element of the charge, possession, the instruction was sound; likewise, nor is
there an argument that the general instructions on reasonable doubt were defective.

Rose v. Clark, 478 U.S. 570 (1986) and Neder v. United States, 527 U.S. 1 (1999),
though not discussed by Mr. Wallace, are more to the point than the cases he cites. Rose

explains that a problem with an instruction on one element of a charge is fundamentally
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different from a faulty reasonable doubt instruction, the problem in Sullivan. 478 U.S.
at 577—80. Unlike a problematic instruction on one element of a charge, a faulty
reasonable doubt instruction, like a directed verdict, undercuts the jury’s consideration
of every essential element. Id. at 580-81; see also Hedgpeth v. Pulido, 555 U.S. 57, 61
(2008) (“omission or misstatement of an element of the offense” is not structural error
and is subject to harmless error review). Neder reiterated the distinction made in Rose.
The Court held that, unlike the faulty reasonable doubt instruction at issue in Sullivan,
the removal of one element from the jury’s consideration was not a structural error and
was subject to harmless error review. Neder, 527 U.S. at 12.

The instruction in Mr. Wallace’s case on the first element of PIC—that the gun
was used as an instrument of crime—was not a model of precision, but the Constitution

({19

does not require a model of precision. The standard is “‘whether there is a reasonable
likelihood that the jury has applied the challenged instructions in a way’ that violates the
Constitution[,]” when “considered in the context of the charge as a whole.” Smith v.
Horn, 120 F.3d 400, 411 (3d Cir. 1997) (quoting Estelle v. McGuire, 502 U.S. 62, 72
(1991)). I do not conduct a fine-tuned review of the Superior Court’s application of the
constitutional standard; instead, I review whether the state court’s application of federal
law, as determined by the Supreme Court, was unreasonable. 28 U.S.C. § 2254(d)(1). If
the Superior Court’s application of federal law was not unreasonable, it survives habeas
review.

The Third Circuit has explained that “an unreasonable application of federal law
is different from an incorrect application of such law and a federal habeas court may not

grant relief unless that court determines that a state court’s incorrect or erroneous

application of clearly established federal law was also unreasonable.” Werts, 228 F.3d at

21



Case 2:18-cv-03509-NIQA Document 22 Filed 10/02/20 Page 22 of 38

196 (citing Williams, 529 U.S. at 411); see also Virginia v. LeBlanc, 137 S. Ct. 1726, 1728
(2017) (the state court’s decision must be “objectively unreasonable, not merely wrong;
even clear error will not suffice” (quoting Woods v. Donald, 575 U.S. 312, 316 (2015)
(per curiam))). “In other words, a litigant must ‘show that the state court's ruling ... was
so lacking in justification that there was an error well understood and comprehended in
existing law beyond any possibility for fairminded disagreement.”” Id. (quoting Woods,
575 U.S. at 316 (internal quotation marks omitted)). This is a difficult standard to

meet. Id. (quoting Harrington v. Richter, 562 U.S. 86, 102 (2011)).

The standard is yet more difficult to meet, in this case, because the applicable due
process standard described in Estelle (see Smith, 120 F.3d at 411) is general, not specific.
Mr. Wallace has not cited to a Supreme Court case treating the same facts, or even
closely analogous facts. The more general the constitutional rule, the more leeway the
state court has in reaching an outcome in a specific case. See Knowles v. Mirzayance,
556 U.S. 111, 123 (2009) (citing Yarborough v. Alvarado, 541 U.S. 652, 664 (2004)).
Bearing these standards in mind, I find that the Superior Court did not unreasonably
apply federal law as determined by the Supreme Court.

A trial judge may “assist the jury in arriving at a just conclusion by explaining and
commenting upon the evidence, by drawing their attention to the parts of it which he
thinks important, and he may express his opinion upon the facts, provided he makes it
clear to the jury that all matters of fact are submitted to their determination.” Quercia v.
United States, 289 U.S. 466, 469 (1933). The instruction in this case is virtually
indistinguishable from the instruction approved in United States v. Natale, 526 F.2d
1160, 1167 (2d Cir. 1975) (citing, inter alia, Quercia, 289 U.S. at 469). In Natale, the

judge 1) charged each element of the offense and 2) said he did not think there was any
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dispute as to the first two elements. Id. at 1167. The Second Circuit held that the trial
judge was permitted to “comment upon the evidence if he does so fairly and makes clear
to the jury that all matters of fact are submitted for their determination.” Id. (citations
omitted). The judge’s comment “fell far short of an actual direction to the jury that these
essential facts had been proven beyond a reasonable doubt.” Id. The trial judge had
given a standard instruction that the jurors were the sole judges of fact and not bound
by the judge’s opinion, and his opinion that there was no dispute over the first two
elements was “not in any sense unfair,” because the defense did not, in fact, dispute
these elements. Id.; see United States v. Dixon, 469 F.2d 940, 942 n.4 (D.C. Cir. 1972)
(“Where, as here, the comment is sustained by uncontradicted evidence, and |

the judge explicitly charged that all matters of fact were to be determined by the jury, no
harm to appellants éould result.” (citing Quercia, 289 U.S. at 469)).

In this case the Superior Court evaluated the challenged instruction and
determined there was no reasonable likelihood that the jury applied the instruction
inappropriately. It did so by evaluating the challenged instruction in the context of the
jury charge as a whole, as it must under the Constitution. See Estelle, 502 U.S. at 72
(quoting Boyde, 494 U.S. at 380).

The jury was correctly instructed on reasonable doubt (N.T. 6/18/10, at 124-25),
correctly instructed that they had the duty to find each element of each offense beyond a
reasonable doubt (id. at 124), and correctly instructed that the jury, not the judge, were
the “sole judges of the facts.” Id. at 121. In the context of the jury instructions, taken as a
whole, Mr. Wallace has not shown the Superior Court’s determination “was so lacking in
justification that there was an error well understood and comprehended in existing law

beyond any possibility for fairminded disagreement.” LeBlanc, 137 S. Ct. at 1728
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(internal quotations and citation omitted). Thus, the Superior Court’s decision was not
an unreasonable application of federal law as determined by the Supreme Court. 28
U.S.C. § 2254(d)(1).

What is more, if the instruction violated due process, the error would be
harmless. Hedgpeth, 555 U.S. at 61 (“omission or misstatement of an element of the
offense” is subject to harmless error review)); Neder, 527 U.S. at 10—11 (removing one
element from the jury’s consideration was subject to harmless error review). The
harmless error standard in a habeas case is “whether the error ‘had substantial and

b2

injurious effect or influence in determining the jury's verdict.”” Hassine v. Zimmerman,

160 F.3d 941, 946 (3d Cir. 1998) (quoting Brecht v. Abrahamson, 507 U.S. 619, 623
(1993)).

As the Court explained in Rose, “[i]n many cases, the predicate facts conclusively
establish intent, so that no rational jury could find that the defendant committed the
relevant cfiminal act but did not intend to cause injury.” 478 U.S. at 580-81 (emphasis
in original). So here. Someone shot and killed Harry Ballard using a gun. The only
genuine issue was who shot him. No rational juror “could find that the defendant
committed the relevant criminal act but did not intend to” use the gun as an instfument
of crime. Id. If the Superior Court’s determination was error, it did not have a
“substantial and injurious effect or influence in determining the jury’s verdict.” Id. Mr.
Wallace has not shown prejudice.

An additional layer of complexity attaches here, where the instruction is
challenged through a claim of ineffective assistance of counsel. Constitutionally effective
counsel is not required to object to every trial error, like an automaton. In this case a

lack of objection accorded with sound defense strategy by counsel. The element of
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possession — who shot the firearm that killed the victim - was at least plausibly
contestable, under the evidence, because it depended upon the recollection and
credibility of witnesses who were subject to vigorous cross-examination. The issue of
whether a gun was used as an instrument of crime (the murder of Harry Ballard) was
not something a rational juror would debate. To object and insist the jury waste time
debating whether the gun was used as an instrument of crime would be to lose all
credibility with the jury on the more plausible argument that defendant was not the one
who shot Harry Ballard. Harping on an absurd theory of defenée, even if the law permits
one to harp, is a time-tested way to convince a jury that one’s client has no convincing
arguments.

“There are countless ways to provide effective assistance of counsel in any given
case.” Strickland, 466 U.S. at 689. The wide variety of legitimate defense strategies is
one reason why Strickland gives such deference to counsel’s decisions, id., and why
double deference is due to a state court’s application of Strickland. Burt, 571 U.S. at 15.
Because trial council’s decision not to object to the VUFA and PIC instructions is
objectively well within the bounds of reasonable defense strategy, Mr. Wallace has not
overcome the “strong presumption” that counsel’s representation was effective.
Strickland, 466 U.S. at 689. Therefore, the Superior Court’s decision in this case is not
an unreasonable application of Strickland.

Finally, even if counsel’s failure to object was deficient, Mr. Wallace’s
ineffectiveness of counsel claim fails under Strickland’s second prong, because there is
no reasonable likelihood the jury verdict would have been different had an objection
been made and granted. Strickland 466 U.S. at 696; see Shelton v. Mapes, 821 F.3d 941,

950 (8th Cir. 2016) (failure to object to an instructional error is harmless, under
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Strickland, where the instruction concerns a relatively undisputed part of the evidence
and it was not reasonably likely the jury’s decision would have been different without
the error). In view of the strength of the evidence that a gun was used in a crime—
murder—and that whoever used the gun intended to commit a crime—again, murder—
Mr. Wallace “cannot show that the [allegedly faulty] instruction deprived him of ‘a fair
trial, a trial whose result is reliable.” Buehl v. Vaughn, 166 F.3d 163, 171—72 (3d Cir.
1999) (quoting Strickland, 466 U.S. at 687).

The Superior Court’s decision was not an unreasonable application of clearly
established federal law, as determined by the United States Supreme Court. 28 U.S.C. §
2254(d)(1).

4. Mr. Wallace’s miscellaneous arguments, as to his first and second
claims, are unexhausted and procedurally defaulted.

Mr. Wallace makes several undeveloped arguments that are different from his
main arguments in Claims 1 and 2. These claims were not fairly presented to the state
courts and are therefore unexhausted and procedurally defaulted.

a. Burden of proof and burden shifting.

Mr. Wallace argues that the court’s instruction improperly relieved the
prosecution of its burden of proof and improperly shifted the prosecution’s burden of
proof. Pet. Mem. at 5—6. Petitioner claims the instruction violated Sandstrom v.

Montana, 442 U.S. 510, 521 (1979),5 and that language elsewhere in the jury charge

5 In Sandstrom the Court held that a conclusive evidentiary presumption removed the government’s
burden of proof on an essential element, which was a denial of due process, while a presumption that
shifted the burden of persuasion to the defendant also denied due process. 442 U.S. at 521 (conclusive
presumption), and 524 (shifting burden of persuasion). Sandstrom was an application of the holding in
Winship, which required as a matter of due process that the government prove every essential element of
a criminal charge beyond a reasonable doubt. Id. at 520 (quoting In re Winship, 397 U.S.at 364).
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merely contradicted, but did not remedy, the infirm instruction. Pet. Mem. at 5 (citing
Francis v. Franklin, 471 U.S. 307, 315 (1985)). He also argues that the instruction put
him under an “obligation to contradict” the prosecution’s allegations. Id at 6 (citing
Brooks v. Kemp, 809 F.2d 7!60 (11th Cir. 1987)).

Mr. Wallace did not make these arguments in support of his first two claims to
the PCRA court. See SAPP at 3—9. Neither Sandstrom, nor Francis, nor Brooks are
cited. SAPP at 3—9. The arguments are therefore unexhausted because they were ﬁot
fairly presented tb the Commonwealth’s courts. See Baldwin, 541 U.S. at 30, 32;
Duncan, 513 U.S. at 366. They are also procedurally defaulted because the time for
making PCRA claims has long passed. See Coleman, 501 U.S. at 729; McCandless, 172
F.3d at 261.

These claims are also meritless. Quercia, 289 U.S. at 469, Natale, 526 F.2d at
1167, and Dixon, 469 F.2d at 942, convince me that the instruction was not an
unreasonable application of clearly established federal law as determined by the
Supreme Court. 28 U.S.C. § 2254(d)(1).

b. Removing an element of the murder charges froni the jury.

Mr. Wallace alleges that “[e]very time the judge explained the elements of each
offense to the jury she told the jury that something was proven before the jury went to
deliberate. The record reflects that every offense the petitioner was charged with the
judge told the jury at least one element of each offense was proven. (N.T., 6-18-2018
[sic], pg. 137-140).” Pet. Mem. at 6. These claims about other faulty instructions were
not fairly presented as part of his first two claims in the SAPP. There, Mr. Wallace
complained only about one instruction for VUFA and PIC. SAPP at 3, 9—10. That

instruction has been discussed, above. His undeveloped claims about other instructions
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were not fairly presented to the state court and are therefore unexhausted and
procedurally defaulted.

In addition to being defaulted, these claims are without merit. Pages 137140 of
the transcript of June 18, 2010, cited by Mr. Wallace in his memorandum, deal with
murdef instructions. For each iteration of murder—first degree and second degree—the
judge explained that one element was that the victim was dead. Each time the judge
mentioned this element, she commented “there’s no question about that,” i.e., that the
victim is dead. N.T. 6/18/10, at 137/22, 139/25-140/1. That happened to be true. Mr.
Wallace never argued otherwise. For reasons I have explained above, there was no error
in making the comment. See supra, at 21—23. The instruction did not take the elements
of the crime away from the jufy, and certainly posed no prejudice to Mr. Wallace.

c. Various due process claims.

Mr. Wallace makes the hyperbolic claim that “[t]his ruling by the Superior Court
virtually [sic] contradicts every right that a criminal defendant is entitled to which [sic]
has been established by the U.S. Supreme Court.” Pet. Mem. at 9. In rapid succession
Mr. Wallace claims that the court’s comments violate the defendant’s right not to testify,
established in Malloy v. Hogan, 378 U.S. 1, 8 (1964)% (Pet. Mem. at 9); his right to have
a jury — not a judge — determine each essential element of the crime charged, under

United States v. Gaudin, 515 U.S. 506 (1995)7 and Duncan v. Louisiana, 391 U.S. 145

6 Due process forbids a state from compelling self-incriminating testimony by imprisonment for
contempt. Malloy, 378 U.S. at 3 (1964).

7 Due process requires that every element of a criminal charge must be determined by a jury. Gaudin, 515
U.S. at 522-23.
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(1968)8; and the defendant’s presumption of innocence and the requirement that the
government prove every element of a criminal charge beyond a reasonable doubt. Pet.
Mem. at 10 (citing In re Winship, 397 U.S. 358 and Sandstrom, 442 U.S. 510).

Mr. Wallace raised none of these theories in Claims I and II of his second
amended PCRA petition. SAPP at 3—9. They are therefore unexhausted because they
were not fairly presented to the Commonwealth’s courts. See Baldwin, 541 U.S. at 30,
32; Duncan, 513 U.S. at 366. They are also procedurally defaulted because the time for
making PCRA claims has long passed. See Coleman, '501 U.S. at 729; McCandless, 172
F.3d at 261.

If I were to ignore this default, the arguments are so insufficiently developed in
Mr. Wallace’s memorandum that I may reject them without more. See Palmer v.
Hendricks, 592 F.3d 386, 395 (3d Cir. 2010) (“a habeas petitioner's nonspecific or
conclusory allegations of ineffective assistance of counsel do not compel district courts
to convene evidentiary hearings in order to delve into the unelaborated factual basis of a
habeas petition.”); Zettlemoyer, 923 F.2d at 298 (“vague and conclusory allegations” are
insufficient to warrant habeas relief).

If I were to reach the merits, Mr. Wallace’s abstract expressionist? citation Qf a
series of Supreme Court cases arising in widely varying factual circumstances does
nothing to convince me that the Superior Court’s decision in this case was an

unreasonable application of Supreme Court precedent. Quercia, 289 U.S. at 469,

8 Due process requires that a criminal charge carrying a maximum sentence of two-years imprisonment
and a $5,000 fine be tried to a jury. Duncan, 391 U.S. at 149—-50.

9 T am reminded of Jackson Pollock’s famous “drip paintings” as I read the spatter of citations at pages 9

and 10 of Petitioner’s Memorandum. See JACKSON POLLOCK: BIOGRAPHY, PAINTING, AND QUOTES,
https://www jackson-pollock.org (last visited Sept. 29, 2020).
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Natale, 526 F.2d at 1167, and Dixon, 469 F.2d at 942, convince me that the instruction
was not an unreasonable application of clearly established federal law as determined by
the Supreme Court. 28 U.S.C. § 2254(d)(1). Hassine, 160 F.3d at 946, and Rose, 478
U.S. at 580-81, convince me that if the judge’s commentary was error, it was harmless.
B. Mr. Wallace’s third claim is meritless.
Mr. Wallace’s third claim is that:

Trial counsel was ineffective for failing to object to the trial
court's jury instruction that highlighted allegedly
uncontradicted facts because it confused the jury as to the
level of doubt required for acquittal and focused the jury's
attention on those facts and the petitioner's failure to testify.

Pet. Mem. at 16. Mr. Wallace explains the basis of his claim:

In Griffin v. California, 380 U.S. 609 (1995) [t]The Supreme
Court held, “The Fifth Amendment...forbids either
comments by the prosecution on the accussed [sic] silence or
instruction by the court that such silence is evidence of
guilt.” In the instant case, the trial court's instruction went
beyond highlighting the petitioner's silence but served to
confuse the jury about the degree of doubt required for an
acquittal and shifted the burden to the petitioner to
contradict the facts.

Id. Mr. Wallace appears to argue that the instruction adversely commented on Mr.
Wallace’s exercise of his right not to testify, the consequence of which was to lower the
| burden of proof and shift the burden of proof to the defendant. The logic of this
argument is not self-evident, but I will deal with each component.
In his second amended PCRA petition, Mr. Wallace claimed that counsel was
ineffective for failure to object to the charge, alleging that the charge
highlighted uncontradicted facts because it encouraged the

jury to give far more credence to testimony that is
uncontradicted based on that fact alone and also focused the
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jury’s attention on the fact that the defendant did not testify
so as to contradict those facts.

SAPP at 9. Mr. Wallace asserted that the court’s language “encouraged the jury to decide
other issues of fact based on the fact that the evidence was not contradicted, and that is
a due process violation.” Id. at 10. Mr. Wallace did not support this assertion with any
case citation or other argument. He went on to cite to Griffin and argue that the
instruction focused the jury on the defendant’s failure to testify, because Mr. Wallace
was in a position to contradict the evidence. Id.

If Mr. Wallace’s claims 1) that the court’s language confused the jury about

reasonable doubt, the;‘eby lowering the government’s burden of proof, and 2) that the
court’s language shifted the burden of proof, are independent of his claim that the
court’s language violated Griffin, these independent claims were not “fairly presented”
in the SAPP and are therefore unexhausted. See Baldwin, 541 U.S. at 30, 32;
Duncan, 513 U.S. at 366. The two claims, if independent from Mr. Wallace’s Griffin
claim, are also procedurally defaulted because the time for making PCRA claims has
passed. See Coleman, 501 U.S. at 729; McCandless, 172 F.3d at 261. However, I do not
read these two claims as independent of Mr. Wallace’s Griffin claim, because Mr.
Wallace seems to treat them all of a piece, and courts analyzing a Griffin claim have
used the concepts of lowering the burden of proof and shifting the burden of proof as
adjuncts to their analysis of a claim that the court or prosecutor indirectly commented
on a defendant’s failure to testify. See, e.g., United States v. Brown, 254 F.3d 454, 463
(3d Cir. 2001).

Mr. Wallace did fairly present his claim that the instruction improperly focused

the jury’s attention on Mr. Wallace’s failure to testify under Griffin. See Wallace, 2017
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61818126, at *5 (analyzing the claim). Mr. Wallace’s Griffin claim, though fairly
presented, is meritless. The trial court’s instruction was not a direct comment on the
defendant’s failure to testify. Nor was there anything about the circumstances of the trial
evidence that would single out the defendant as the only person who could contradict
the evidence thatvthe victim was dead.

A court’s, or prosecutor’s, remark improperly comments on a defendant's failure |
to testify when “the language used was manifestly intended or was of such character that
the jury would naturally and necessarily take it to be a comment on the failure of the
accused to testify.” Bontempo v. Fenton, 692 F.2d 954, 959 (3d Cir. 1982) (citing United
States v. Chaney, 446 F.2d 571, 576 (3d Cir. 1971)). Remarks about the absence of facts
in the record “need not be taken as comment on defendant's failure to testify.” Id.
(citing Braxton v. Estelle, 641 F.2d 392, 397 (5th Cir. 1981)). A statement about a police
witness, that “there has been no challenge to his testimony, it's uncontested[]” was not
manifestly intended as a comment on the defendant’s failure to testify, nor would a jury
naturally take it as a comment on the defendant’s failure to testify. Brown, 254 F.3d at
463 (3d Cir. 2001). Neither did the comment shift the burden of proof. Id.

A federal court of appeals decision, such as Brown, is not a determinative
resolution of the question whether a state court’s decision was an unreasonable
application of clearly established federal law, as determined by the Supreme Court.
Kernan v. Cuero, 138 S. Ct. 4, 9 (2017). Nevertheless, Brown is persuasive evidence that
“fairminded jurists” could disagree with Mr. Wallace’s position, and agree with the
Superior Court’s decision, under existing Supreme Court precedent. See id. (fairminded

jurists might disagree with the Ninth Circuit’s interpretation of Supreme Court
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precedent, and agree with the state court’s interpretation, making the state court’s
decision not “unreasonable” under 28 U.S.C. § 2254(d)(1)).

The Superior Court reasoned that the trial court’s instructions fairly and
adequately informed the jury that they were not to draw any adverse inference from the
defendant’s failure to testify:

Now, it is entirely up to a defendant in every criminal trial to

decide whether or not to testify. The defendant, as I told you,

has an absolute right founded on both the Constitution of the

United States and the Constitution of Pennsylvania to

remain silent. You must not draw any inference of

guilt or any other inference adverse to [Appellant]

Jrom the fact that in this case he chose not to

testify.
Wallace, 2017 6181826, at *5 (quoting N.T. 6/18/10, at 121-23, 134 (emphasis in
original). The Superior Court also reasoned that other instructions affirmed the jury’s
duty to make all factual determinations, and emphasized the jury’s freedom to disregard
uncontradicted evidence it found incredible:

Looking at the jury instructions as a whole, the trial court

imparted that the jury solely makes factual determinations,

it should consider all of the evidence that it believed to be

material to the issues involved, and that jury members

should “not regard as true any evidence that [they found] to

be incredible even if it is uncontradicted.” Id. at 121, 122,

123. Furthermore, the trial court advised the jury that it

“must not draw any inference of guilt or any other inference

adverse to [Appellant] from the fact that in this case he chose

not to testify.” Id. at 134.
Wallace, 2017 WL 6181826, at *6 (emphasis in the original).

In Mr. Wallace’s case, the judge’s comments were not manifestly intended as a
comment on Mr. Wallace’s failure to testify, nor would a jury naturally take them as

such a comment. Consequently, they did not shift or lower the burden of proof. See

Brown, 254 F.3d at 463. I find that the Superior Court’s decision rejecting Mr. Wallace’s
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contention that the trial judge’s instructions improperly commented on defendant’s
failure to testify was not an unreasonable application of clearly established federal law,
as determined by the Supreme Court. 28 U.S.C. § 2254(d)(1). I recommend that Mr.
Wallace’s third claim be dismissed.
C.  Mr. Wallace’s fourth claim is non-cognizable and meritless.
Mr. Wallace’s fourth claim is that his trial attorney was ineffective for “failing to
move for a mistrial or cautionary instruction after he objected to the testimony from the
deceased's mother that her son was a straight-A honor student.” Pet. Mem. at 20. In his
memorandum, Mr. Wallace does not argue any federal constitutional violation. Rather,
he argues that he was entitled to a mistrial or cautionary instruction as a matter of state
law, and that his counsel was ineffective, under Strickland, for failing to move for a
mistrial or cautionary instruction. Id. at 20—21.
The Superior Court held that, under state law, Mr. Wallace was not entitled to
relief:
Here, while in the midst of discussing Ballard's decades-long
drug problem, Ballard's mother testified that her son had
been a straight-A honor student in high school,
roughly twenty years before the murder occurred. We
cannot fathom that this lone statement prevented the jury
from weighing and rendering a true verdict.

Wallace, 2017 6181826, at *8 (emphasis in original).

Habeas is not an avenue for correcting an erroneous application of state law by a
state court. See Estelle, 502 U.S. at 67 (“We have stated many times that federal habeas
corpus relief does not lie for errors of state law.”) (internal quotation and citation

omitted). Estelle's doctrine bars not only a claim that Mr. Wallace was entitled to a

mistrial, under state law, but also a claim that counsel was ineffective for failing to move
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for a mistrial, because the Pennsylvania court ruled that he was not entitled to a mistrial
or other relief as a matter of state law. See Priester v. Vaughn, 382 F.3d 394, 402 (3d
Cir. 2004) (state court's approval of a jury instruction, as a matter of state law, barred

a Strickland claim that counsel was ineffective for failing to object to the instruction).
Mr. Wallace’s claim of ineffective assistance is not cognizable,

under Estelle and Priester.

Even if his claim were somehow cognizable, Mr. Wallace has not made out a
violation of a constitutional right in his habeas Petition. He poipts to no Supreme Court
precedent establishing that a defendant has a constitutional right to a mistrial when a
witness makes a stray favorable comment about the victim. My independent research
has found none. In federal courts, whether a mistrial should be granted is ordinarily left
to the sound discretion of a trial judge, who must determine whether there is a manifest
necessity for declaring a mistrial, or the ends of public justice would otherwise be
defeated by failing to grant a mistrial. Illinois v. Somerville, 410 U.S. 458, 461 (1973)
(citations and quotations omitted); see Blueford v. Arkansas, 566 U.S. 599, 609 (2012)
(mistrial may be granted without implicating double jeopardy where there is a showing
of manifest necessity). Mr. Wallace has not alleged or demonstrated that the Superior
Court’s disposition of this claim was an unreasonable application of federal law, as
determined by the Supreme Court. 28 U.S.C. § 2254(d)(1).

I recommend that Mr. Wallace’s fourth claim be dismissed because it is non-
cognizable and meritless. |

D. Mr. Wallace’s fifth claim is non-cognizable and meritless.

Mr. Wallace alleges in his fifth claim that
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Trial counsel was ineffective for failing to object to the trial

court's jury instruction which merged the elements of

specific intent to kill and malice which unconstitutionally

lowered the prosecution's burden of proof and shifted the

burden of proof to the defendant to disprove malice.
Pet. Mem. at 22. Mr. Wallace alleged that the instruction was error, under Pennsylvania
law. SAPP at 17—23. The Superior Court held that, under state law, the instruction
adequately conveyed the essential elements of the crime of first-degree murder.
Wallace, 2017 WL 6181826, at *7. In his habeas petition, Mr. Wallace again contends
that the instruction was erroneous under Pennsylvania law. Pét. Mem. at 22-24.

Whether or not the Superior Court is correct about Pennsylvania law, the
decision is not reviewable by me. Habeas is not an avenue for correcting an erroneous
application of state law be a state court. See Estelle, 502 U.S. at 67 (“We have stated
many times that federal habeas corpus relief does not lie for errors of state law.”)
(internal quotation and citation omitted). Estelle's doctrine bars not only a claim that
the trial court’s instruction on malice and specific intent was erroneous, under state law,
but also a claim that counsel was ineffective for failing to object to the instruction,
because the Pennsylvania court ruled that the instruction was not error. See Priester,
382 F.3d at 402 (state court's approval of a jury instruction, as a matter of state law,
barred a Strickland claim that counsel was ineffective for failing to object to the
instruction). The Petitioner's claim of ineffective assistance is not cognizable,
under Estelle and Priester, to the extent that he is arguing an instructional error under
state law.
In his memorandum, Mr. Wallace cites one case that elaborates a federal due

process standard. That case is Polk v. Sandoval, 503 F.3d 903 (gth Cir. 2007) (cited at

Pet. Mem. 24), and it does not help him. In Polk the Ninth Circuit found that an
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instruction that the Nevada Supreme Court held was erroneous under state law also
violated due process. Id. at 906—07. The Ninth Circuit subsequently rejected Polk’s
rationale, based on further developments in Nevada law, but upheld Polk’s holding on
other grounds. See Babb v. Lozowsky, 719 F.3d 1019, 1029 (9th Cir. 2013). The
reasoning and holding in Babb were then undermined by a Supreme Court decision, and
the Ninth Circuit recognized Babb’s abrogation in Moore v. Helling, 763 F.3d 1011,
1018-19 (9th Cir. 2014).

Rather than chronicle the sad and tortured history of the demise of the
constitutional theory in Polk, it suffices to say that Mr. Wallace’s argument is not aided
by Polk, by Babb, or by Moore. Even if Mr. Wallace’s argument were supported by these
cases, they would not control the decision here, because the cases do not amount to
“clearly established Federal law, as determined by the Supreme Court of the United
States,” the law by which I must measure the reasonableness of a state court’s decision
under 28 U.S.C. § 2254(d)(1). Because Mr. Wallace’s fifth claim is non-cognizable and
meritless, I recommend that it be dismissed.

RECOMMENDATION

Based upon the discussion above, I respectfully recommend that Mr. Wallace’s
Petition be dismissed with prejudice.

I further recommend that no certificate of appealability issue because “the
applicant has [not] made a substantial showing of the denial of a constitutional right,”
under 28 U.S.C. § 2253(c)(2), since he has not demonstrated that “reasonable jurists”
would find my “assessment of the constitutional claims debatable or wrong.” Slack v.

McDaniel, 529 U.S. 473, 484 (2000); see United States v. Cepero, 224 F.3d 256, 262—
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63 (3d Cir. 2000), abrogated on other grounds by Gonzalez v. j’haler, 565 U.S. 134
(2012).

The parties may object to this report and recommendation under 28 U.S.C. §
636(b)(1)(B) and Local Rule of Civil Procedure 772.1 within fourteen (14) days after being
served with this report and recommendation. An objecting party shall file and serve
written objections that specifically identify the portions of the report or
recommendations to which objection is made and shall provide an explanation of the
basis for the objections. Failure to file timely objections is likely to constitute waiver of
any appellate rights. See Leyva v. Williams, 504 F.3d 357, 364 (3d Cir. 2007). A party
wishing to respond to objections shall file a response within fourteen (14) days of the

date the objections are served.

BY THE COURT:

s/Richard A. Lloret

RICHARD A. LLORET
U.S. Magistrate Judge
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

SPENCER WALLACE,
Petitioner,
CIVIL ACTION
V.
MARK GARMAN, et al., | : No. 18-cv-03509-NIQA
Respondents. '
JUDGMENT

In accordance with the Court’s separate Order, filed contemporaneously with this

Judgment on this day of , 2020,

JUDGMENT IS ENTERED
DENYING and DISMISSING WITH PREJUDICE Petitioner’s Petition for

Writ of Habeas Corpus.

BY THE COURT:

HON. NITZA 1. QUINONES ALEJANDRO
U.S. DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

SPENCER WALLACE,

Petitioner,

CIVIL ACTION
V.

MARK GARMAN, et al., No. 18-cv-03509-NIQA

Respondents. .

ORDER
AND NOW, this day of , 2020, upon careful

and independent consideration of Spencer Wallace’s petition for writ of habeas corpus
(Doc. No. 1), the Respondents’ response in opposition (Doc. No. 10), Mr. Wallace’s
memorandum of law in support of his petition (Doc. No. 11), and the Report and
Recommendation of U.S. Magistrate Judge Richard A. Lloret (Doc. No. ___ ), itis
ORDERED that:

1. The Report and Recommendation of Magistrate Judge Richard A. Lloret is
APPROVED and ADOPTED;

2. Mr. Wallace’s Petition for Writ of Habeas Corpus is DENIED and
DISMISSED with prejudice by separate Judgment, filed
contemporaneously with this Order. See Federal Rule of Civil Procedure
58(a); Rules Governing Section 2254 Cases in the United States District
Courts, Rule 12;

3. No certificate of appealability shall issue under 28 U.S.C. § 2253(c)(1)(A)
because “the applicant has [not] made a substantial showing of the denial
of a constitutional right[,]” under 28 U.S.C. § 2253(c)(2), since he has not

demonstrated that “reasonable jurists” would find my “assessment of the
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constitutional claims debatable or wrong.” Slack v. McDaniel, 529 U.S.
473, 484 (2000); see United States v. Cepero, 224 F.3d 256, 262-63 (3d
Cir. 2000), abrogated on other grounds by Gonzalez v. Thaler, 565 U.S.
134 (2012); and

4. The Clerk of Courts shall mark this file closed.

BY THE COURT:

HON. NITZA I. QUINONES ALEJANDRO
U.S. DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

10/1/2020

RE: WALLACE v. GARMAN, ET AL
CA No. 18-CV-3509

NOTICE

Enclosed please find a copy of the Report and Recommendation filed by United
States Magistrate Judge Lloret on this date in the above captioned matter. You are
hereby notified that within fourteen (14) days from the date of service of this Notice of
the filing of the Report and Recommendation of the United States Magistrate Judge, any
party may file (in duplicate) with the clerk and serve upon all other parties’ written
objections thereto (See Local Civil Rule 72.1 IV (b)). Failure of a party to file timely
objections to the Report & Recommendation shall bar that party, except upon
grounds of plain error, from attacking on appeal the unobjected-to factual findings
and legal conclusions of the Magistrate Judge that are accepted by the District
Court Judge.

In accordance with 28 U.S.C. §636(b)(1)(B), the judge to whom the case is
assigned will make a de novo determination of those portions of the report or specified proposed
findings or recommendations to which objection is made. The judge may accept, reject or
modify, in whole or in part, the findings or recommendations made by the magistrate judge,
receive further evidence or recommit the matter to the magistrate judge with instructions.

Where the magistrate judge has been appointed as special master under F.R.Civ.P

53, the procedure under that rule shall be followed.

KATE BARKMAN
Clerk of Court

By:_s/JamesDeitz
James Deitz, Deputy Clerk

cC: S. Wallace, p.p. #JP 5441
COUNSEL

civ623.frm (11/07)



