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IN THE COURT OF CRIMINAL APPEALS
OF TEXAS

NO. WR-70,969-03

EX PARTE RAMIRO FELIX GONZALES, Applicant

ON APPLICATION FOR POST-CONVICTION WRIT OF HABEAS CORPUS

AND MOTION FOR STAY OF EXECUTION

FROM CAUSE NO. 04-02-09091-CR IN THE 454  JUDICIAL DISTRICTTH

COURT

MEDINA COUNTY

Per curiam.  KEEL and SLAUGHTER, JJ., dissent.

O R D E R

We have before us a subsequent application for a writ of habeas corpus filed

pursuant to the provisions of Texas Code of Criminal Procedure Article 11.071 § 5, and a

motion to stay Applicant’s execution.  1

In August 2006, a jury convicted Applicant of the January 2001 capital murder of

 All references to “Articles” in this order refer to the Texas Code of Criminal Procedure1

unless otherwise specified.
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Bridget Townsend.  See TEX. PENAL CODE § 19.03(a).  Based on the jury’s answers to the

special issues submitted pursuant to Article 37.071, the trial court sentenced Applicant to

death.  This Court affirmed Applicant’s conviction and sentence on direct appeal. 

Gonzales v. State, No. AP-75,540 (Tex. Crim. App. June 17, 2009) (not designated for

publication).  

We also denied relief on Applicant’s initial habeas application.  Ex parte Gonzales,

No. WR-70,969-01 (Tex. Crim. App. Sept. 23, 2009) (not designated for publication). 

Because of “procedural variations,” we later re-opened the case on our own motion,

remanded it to the trial court, and ultimately denied relief again.  Ex parte Gonzales, No.

WR-70,969-01 (Tex. Crim. App. June 27, 2012) (not designated for publication).  We

dismissed his first subsequent habeas application as an abuse of the writ.  Ex parte

Gonzales, Nos. WR-70,969-01 and -02 (Tex. Crim. App. Feb. 1, 2012) (not designated

for publication).

The trial court ultimately scheduled Applicant’s execution for July 13, 2022.  On

June 30, 2022, Applicant filed the instant habeas application, in which he raises three

claims.  Specifically, Applicant asserts that:  (1) the State presented at the punishment

phase of Applicant’s trial false and materially inaccurate expert testimony; (2) the State

presented at punishment false testimony from a jail inmate; and (3) Applicant’s death

sentence violates the Eighth Amendment because there exists a national consensus that

the death penalty is an excessive punishment for offenders less than twenty-one years old

2a



Gonzales – 3

at the time of the crime. 

After reviewing the record, we have determined that a portion of Claim 1 meets

the requirements of Article 11.071 § 5(a).  In this claim, Applicant asserts that the State’s

trial expert, Dr. Edward Gripon, gave false testimony at trial because he has now

reevaluated Applicant and determined that he is not a future danger.  But the

determination of future dangerousness is made at the time of trial and is not properly

reevaluated on habeas.  To the extent Applicant’s first claim is such a reevaluation, the

trial court shall not review it.  However, Applicant has also presented at least a prima

facie showing that testimony of recidivism rates Gripon gave at trial were false and that

that false testimony could have affected the jury’s answer to the future dangerousness

question at punishment.  This aspect of Claim 1 is remanded to the trial court for a merits’

review.  The remaining claims do not meet the requirements of Article 11.071 § 5(a) and

should not be reviewed.  Applicant’s execution is stayed pending resolution of the

remanded claim. 

IT IS SO ORDERED THIS THE 11  DAY OF JULY, 2022.th

Do Not Publish 
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IN THE COURT OF CRIMINAL APPEALS
OF TEXAS

NO. WR-70,969-03

EX PARTE RAMIRO FELIX GONZALES, Applicant

ON APPLICATION FOR POST-CONVICTION WRIT OF HABEAS CORPUS 

FROM CAUSE NO. 04-02-09091-CR IN THE 

454  JUDICIAL DISTRICT COURTTH

MEDINA COUNTY

Per curiam.

O R D E R

Before the Court is a subsequent application for a writ of habeas corpus filed pursuant

to Texas Code of Criminal Procedure Article 11.071 § 5.  1

In August 2006, a jury convicted Applicant of the January 2001 capital murder of

Bridget Townsend. See TEX. PENAL CODE § 19.03(a). Based on the jury’s answers to the

special issues submitted pursuant to Article 37.071, the trial court sentenced Applicant to

 All references to “Articles” in this order refer to the Texas Code of Criminal Procedure1
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death. This Court affirmed Applicant’s conviction and sentence on direct appeal. Gonzales

v. State, No. AP-75,540 (Tex. Crim. App. June 17, 2009) (not designated for publication).

We also denied relief on Applicant’s initial habeas application. Ex parte Gonzales,

No. WR-70,969-01 (Tex. Crim. App. Sept. 23, 2009) (not designated for publication).

Because of “procedural variations,” we later re-opened the case on our own motion,

remanded it to the trial court, and ultimately denied relief again. Ex parte Gonzales, No. WR-

70,969-01 (Tex. Crim. App. June 27, 2012) (not designated for publication). We dismissed

Applicant’s first subsequent habeas application as an abuse of the writ. Ex parte Gonzales,

Nos. WR-70,969-01 and -02 (Tex. Crim. App. Feb. 1, 2012) (not designated for publication).

The trial court ultimately scheduled Applicant’s execution for July 13, 2022. On June

30, 2022, Applicant filed this, his second subsequent habeas application, in which he raised

three claims. Specifically, Applicant asserted that: (1) the State presented false and materially

inaccurate expert testimony at the punishment phase of his trial (Claim 1); (2) the State

presented false testimony from a jail inmate at the punishment phase of Applicant’s trial

(Claim 2); and (3) Applicant’s death sentence violated the Eighth Amendment because there

is a national consensus that the death penalty is an excessive punishment for offenders less

than twenty-one years old at the time of the crime (Claim 3). Applicant also moved this Court

to stay his execution.

After reviewing the record, we determined that a portion of Claim 1—Applicant’s

contention that psychiatrist Dr. Edward Gripon gave false and materially inaccurate
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punishment phase testimony about sex offender recidivism rates—met Article 11.071

§ 5(a)(1)’s factual-unavailability exception to the prohibition against subsequent writ

applications. We simultaneously determined that Applicant’s remaining claims did not meet

Article 11.071 § 5(a)’s requirements and therefore they should not be reviewed. We

accordingly stayed Applicant’s execution and remanded the recidivism rate allegation to the

trial court for a merits review. Ex parte Gonzalez, No. WR-70.969-03 (Tex. Crim. App. July

11, 2022) (not designated for publication).

The recidivism rate allegation has now returned from remand with the trial court’s

findings of fact, conclusions of law, and recommendation to deny habeas relief. Applicant

subsequently filed in this Court a “Motion for Assembly of a Supplemental Clerk’s Record

to Include Court Orders, Motions, and the Parties’ Proposed Findings and Conclusions, as

Provided By [Texas Code of Criminal Procedure Article] 11.071, § 8(d).”

We have reviewed the trial court’s findings and conclusions concerning Applicant’s

remanded claim. We adopt all of them except for numbers forty-four through fifty-nine and

seventy-one through seventy-seven, in which the trial court concludes that laches and

procedural bars prevent a merits review of Applicant’s remanded allegation.

Based on the trial court’s findings and conclusions that we adopt and our independent

review of the record, we conclude that Applicant is not entitled to habeas relief on the

remanded portion of Claim 1. To prevail on a false testimony claim, Applicant must show

by a preponderance of the evidence that: (1) the State elicited or failed to correct false or
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misleading evidence at trial; and (2) the false or misleading evidence was material to the

jury’s verdict. See Ex parte De La Cruz, 466 S.W.3d 855, 866 (Tex. Crim. App. 2015). 

Here, Applicant has not shown by a preponderance of the evidence that Gripon gave

demonstrably false testimony regarding sex offender recidivism rates. See Ukwuachu v. State,

613 S.W.3d 149, 156 (Tex. Crim. App. 2020) (“A false-evidence claim requires

demonstrably false evidence.”). And, given the strength of the State’s future dangerousness

case, Applicant has also failed to show a reasonable likelihood that Gripon’s challenged

testimony affected the jury’s answer to that punishment phase special issue. See Napue v.

Illinois, 360 U.S. 264, 271 (1959). 

Accordingly, we DENY habeas relief on the remanded portion of Applicant’s Claim

1, and we DISMISS the remaining allegations in his subsequent application as an abuse of

the writ. We further DISMISS AS MOOT Applicant’s pending “Motion for Assembly of a

Supplemental Clerk’s Record to Include Court Orders, Motions, and the Parties’ Proposed

Findings and Conclusions, as Provided By [Texas Code of Criminal Procedure Article]

11.071, § 8(d).” The habeas record shows that the district clerk’s office has supplemented

the habeas record with the documents at issue in Applicant’s motion.

IT IS SO ORDERED THIS THE 14  DAY OF JUNE, 2023.th

Do Not Publish 
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KeyCite Yellow Flag - Negative Treatment
Unconstitutional or PreemptedPrior Version's Validity Called into Doubt by Abdul-Kabir v. Quarterman, U.S., Apr. 25, 2007

Vernon's Texas Statutes and Codes Annotated
Code of Criminal Procedure (Refs & Annos)

Title 1. Code of Criminal Procedure
Trial and Its Incidents

Chapter Thirty-Seven. The Verdict (Refs & Annos)

Vernon's Ann.Texas C.C.P. Art. 37.071

Art. 37.071. Procedure in capital case

Effective: September 1, 2019
Currentness

Sec. 1. (a) If a defendant is found guilty in a capital felony case in which the state does not seek the death penalty, the judge shall
sentence the defendant to life imprisonment or to life imprisonment without parole as required by Section 12.31, Penal Code.

(b) A defendant who is found guilty of an offense under Section 19.03(a)(9), Penal Code, may not be sentenced to death, and
the state may not seek the death penalty in any case based solely on an offense under that subdivision.

Sec. 2. (a)(1) If a defendant is tried for a capital offense in which the state seeks the death penalty, on a finding that the defendant
is guilty of a capital offense, the court shall conduct a separate sentencing proceeding to determine whether the defendant shall
be sentenced to death or life imprisonment without parole. The proceeding shall be conducted in the trial court and, except
as provided by Article 44.29(c) of this code, before the trial jury as soon as practicable. In the proceeding, evidence may be
presented by the state and the defendant or the defendant's counsel as to any matter that the court deems relevant to sentence,
including evidence of the defendant's background or character or the circumstances of the offense that mitigates against the
imposition of the death penalty. This subdivision shall not be construed to authorize the introduction of any evidence secured in
violation of the Constitution of the United States or of the State of Texas. The state and the defendant or the defendant's counsel
shall be permitted to present argument for or against sentence of death. The introduction of evidence of extraneous conduct is
governed by the notice requirements of Section 3(g), Article 37.07. The court, the attorney representing the state, the defendant,
or the defendant's counsel may not inform a juror or a prospective juror of the effect of a failure of a jury to agree on issues
submitted under Subsection (c) or (e).

(2) Notwithstanding Subdivision (1), evidence may not be offered by the state to establish that the race or ethnicity of the
defendant makes it likely that the defendant will engage in future criminal conduct.

(b) On conclusion of the presentation of the evidence, the court shall submit the following issues to the jury:

(1) whether there is a probability that the defendant would commit criminal acts of violence that would constitute a continuing
threat to society; and
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(2) in cases in which the jury charge at the guilt or innocence stage permitted the jury to find the defendant guilty as a party
under Sections 7.01 and 7.02, Penal Code, whether the defendant actually caused the death of the deceased or did not actually
cause the death of the deceased but intended to kill the deceased or another or anticipated that a human life would be taken.

(c) The state must prove each issue submitted under Subsection (b) of this article beyond a reasonable doubt, and the jury shall
return a special verdict of “yes” or “no” on each issue submitted under Subsection (b) of this Article.

(d) The court shall charge the jury that:

(1) in deliberating on the issues submitted under Subsection (b) of this article, it shall consider all evidence admitted at the guilt
or innocence stage and the punishment stage, including evidence of the defendant's background or character or the circumstances
of the offense that militates for or mitigates against the imposition of the death penalty;

(2) it may not answer any issue submitted under Subsection (b) of this article “yes” unless it agrees unanimously and it may
not answer any issue “no” unless 10 or more jurors agree; and

(3) members of the jury need not agree on what particular evidence supports a negative answer to any issue submitted under
Subsection (b) of this article.

(e)(1) The court shall instruct the jury that if the jury returns an affirmative finding to each issue submitted under Subsection
(b), it shall answer the following issue:

Whether, taking into consideration all of the evidence, including the circumstances of the offense, the defendant's character and
background, and the personal moral culpability of the defendant, there is a sufficient mitigating circumstance or circumstances
to warrant that a sentence of life imprisonment without parole rather than a death sentence be imposed.

(2) The court shall:

(A) instruct the jury that if the jury answers that a circumstance or circumstances warrant that a sentence of life imprisonment
without parole rather than a death sentence be imposed, the court will sentence the defendant to imprisonment in the Texas
Department of Criminal Justice for life without parole; and

(B) charge the jury that a defendant sentenced to confinement for life without parole under this article is ineligible for release
from the department on parole.

(f) The court shall charge the jury that in answering the issue submitted under Subsection (e) of this article, the jury:
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(1) shall answer the issue “yes” or “no”;

(2) may not answer the issue “no” unless it agrees unanimously and may not answer the issue “yes” unless 10 or more jurors
agree;

(3) need not agree on what particular evidence supports an affirmative finding on the issue; and

(4) shall consider mitigating evidence to be evidence that a juror might regard as reducing the defendant's moral
blameworthiness.

(g) If the jury returns an affirmative finding on each issue submitted under Subsection (b) and a negative finding on an issue
submitted under Subsection (e)(1), the court shall sentence the defendant to death. If the jury returns a negative finding on
any issue submitted under Subsection (b) or an affirmative finding on an issue submitted under Subsection (e)(1) or is unable
to answer any issue submitted under Subsection (b) or (e), the court shall sentence the defendant to confinement in the Texas
Department of Criminal Justice for life imprisonment without parole.

(h) The judgment of conviction and sentence of death shall be subject to automatic review by the Court of Criminal Appeals.

(i) This article applies to the sentencing procedure in a capital case for an offense that is committed on or after September 1,
1991. For the purposes of this section, an offense is committed on or after September 1, 1991, if any element of that offense
occurs on or after that date.

Credits
Added by Acts 1973, 63rd Leg., p. 1125, ch. 426, art. 3, § 1, eff. June 14, 1973. Amended by Acts 1981, 67th Leg., p. 2673,
ch. 725, § 1, eff. Aug. 31, 1981; Acts 1985, 69th Leg., ch. 44, § 2, eff. Sept. 1, 1985; Acts 1991, 72nd Leg., ch. 652, § 9, eff.
Sept. 1, 1991; Acts 1991, 72nd Leg., ch. 838, § 1, eff. Sept. 1, 1991; Acts 1993, 73rd Leg., ch. 781, § 1, eff. Aug. 30, 1993;
Acts 1999, 76th Leg., ch. 140, § 1, eff. Sept. 1, 1999; Acts 2001, 77th Leg., ch. 585, § 2, eff. Sept. 1, 2001; Acts 2005, 79th
Leg., ch. 787, § 6, eff. Sept. 1, 2005; Acts 2005, 79th Leg., ch. 399, § 1, eff. Sept. 1, 2005; Acts 2005, 79th Leg., ch. 787, § 7,
eff. Sept. 1, 2005; Acts 2005, 79th Leg., ch. 787, § 8, eff. Sept. 1, 2005; Acts 2005, 79th Leg., ch. 787, § 9, eff. Sept. 1, 2005;
Acts 2009, 81st Leg., ch. 87, §§ 25.015, 25.016, eff. Sept. 1, 2009; Acts 2013, 83rd Leg., 2nd C.S., ch. 2 (S.B. 2), § 2, eff. July
22, 2013; Acts 2019, 86th Leg., ch. 1214 (S.B. 719), § 3, eff. Sept. 1, 2019.

Notes of Decisions (1912)

Vernon's Ann. Texas C. C. P. Art. 37.071, TX CRIM PRO Art. 37.071
Current through the end of the 2019 Regular Session of the 86th Legislature

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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