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- QUESTION(S) PRESENTED

WHETHER, TO NEW YORK C.P.L 440.16(2)(C) STATUTES BEING
AMENDED PURSUANT RULE 60(b)(5)(6) RECONSIDERATION IS WARRANTED
AS TO THE LOWER COURT ERROR IN DENYING THE MOTION TO SUPPRESS
. ALL OF PETITIONER’S STATEMENT, WHICH WERE INVOLUNTARY
RENDERED AND VICLATED HIS FIFTH AMENDMENT PRIVILEGE AGAINST
SELF-INCRIMINATION.

WHETHER, THE REPRESENTATION TRIAL AND APPELLATE WAS
INEFFECTIVE FOR FAILING TO ARGUE THE PROPER LEGAL AUTHORITY AT
THE SUPPRESSION HEARING, WHICH -~ RESULTED- IN  HIGHLY
INCRIMINATING EVIDENCE BEING ADMITTED IN PETITIONER JURY TRIAL
IN VIOLATION OF PETITIONER FOURTEENTH AMENDMENT RIGHT TO DUE
PROCESS o

WHETHER THE DISTRICT COURT ABUSED ITS DISCRETION WHEN IT
DENIED THE PETITIONER’S RULE 60(B) MOTION. A CHANGE IN NEW YORK
STATE STATUE C.P.L 440.102)(C) WHICH THE DISTRICT ‘COURT INVOKE
DURING PETITIONER HABEAS PETITION, PROCEDURAL BARRING THE .
ISSUE WHETHER # PETITIONER CONFESSION: SHOULD HAVE BEEN
DISMISSED AS A RESULT OF HIM INVOKING HIS RIGHT TO REMAIN SILENT

: WHETHER DISTRICT COURT ABUSED HIS DISCRETION UPON THE

“EXCEPTIONAL CIRCUMSTANCES EXISTING ~TO GRANT PETITIONER
RELIEF ON THE GROUNDS RAISED IN HIS THIRD RULE 60(B) MOTION
PURSUANT TO THE TEST ISSUED IN SARGENT V COLUMBIA FOREST
PRODUCTS, INC 75 F:3D 86 (2D CIR 1996),



LIST OF PARTIES

[ X ] All parties appear in thf; caption of the case on-the cover page

[ ] All parties do not appear in the caption of the case on the ébver page. A list of

all parties to the proceeding in the court whose judgment is the subject of this
petition is as follows: ’
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IN THE
_ SUPREME COURT OF THE UNITED STATES

PETITION FOR A WRIT OF CERTORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[ ] For cases from federal courts:

The opinion of the Umf@d States court of appeals appears at Appendix # A to
the petition and is

[ ] reported at 2 : ; or
[ ] has been designated for publication but is not yet reported; or
¥ is unpublished.

The opinion of the Unifed States District court appears at Appendix ® to
the petition and is

[ ] reported at : ' ; Of,
[ ] has been designated: ﬁor publication but is not yet reported; or,
[X] is unpublished.

[ ] For cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix 3 to the petition and is

[ ] reported at S ; Of,
[ ] has been designated for publication but is not yet repori‘,ed; or,
[ 1is unpublished.

The opinion of the &W\M\\m&qm &k\éf&{)\ court

appears at Appendix (® \to the petition and is

[ ] reported at ;or,
[ ] has been designated: for publication but is not yet reported; or,
¥ is unpublished.
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JURISDICTION

M For cases from federal courts:

The date gn wbich t}{a United States Court of Appeals decided my caée |
was D™ ¢ S@Q IR

M_No petition for rehearing was timely filed in my case.

[ ] A timely. petition for rehearing was denied by the United States Court of |
Appeals on the following date: , and a copy of the
* order denying rehearing appears at Appendix A .

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including  ~ (date) on _ _ (date)
in Application No. =~ A o :

The jurisdiction of this Court is invoked under 28 U.S.C. § 1254(1).

[ ] For cases from state courts: .

The date on which the kighest state court decided my case was ¢ lé % gﬂ Qc.é[i .
A copy of that decision appears at Appendix _ ) .

[ ] A timely petition for rehearing was thereafter denied on the following date:
, and a copy of the order denying rehearing

appears at Appendix__.

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on _ ' (date) in
Application No. A '

The jurisdiction of this Court is invoked under 28 U.S.C. {5,._1257(21).

13



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

‘b

5™ Amendment right to remain silent
6™ Amendment right to counsel '

14™ Amendment right to due process
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STATEMENT OF THE CASE

vThe hearing, trial and sentencing minutes constitute both “unquestionable documentary
proof’ and it has been ve.riﬁe;d' by the testimony of Detective Bookstein along with other law
enforcement official at the Huntley hearing that confession were secured by methods that
violated Mr. LaTouche’s rights ‘under the Fifth and Fourteenth Amendment to the constitution of
the United States. He had also showed that he was denied the opportunity to make a free and
intelligent choice and that the questioning was pursed until there was admission. Mr. LaTouche
further demonstrated his vulnefability and supports that under the circumstances described by
~ Detective Bookstein at the Huntley hearing the statements was not voluntarily made and there
was no valid waiver and further he could not comprehends the situation and Miranda warnings -
under the. circumstances described. _ | '

" The records do not support that the statements was voluntarily given and that Mr. -
LaTouche waived his rights to counsel and to remain silent on this basis, Trial and appellate
counsel Wés\ineffective in fa.il\in.g to present the fact and argﬁe the issues presented in this
petition and the suppression judge erred in hot suppressing the statements. the Miranda decision
made clear, however, that a suspect ié never presumed to know_his or her rights (Miranda v
Afizona, 384 U.S. at 468, Y“Tlnqe Fifth Amendment privilege is so fundamental to our system of
constitutional rulé and the expedient of giving an adequate warnings as to the availability of the
privilege so simple, the court will not pause to inquire in individual cases whether the defendant

was aware of his rights without a warning being given,” thére must be a reversal
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REASONS FOR GRANTING THE PETITION

As a matter of first impression the -courts decision is inaccurate and misrepresent the

surrounding facts of petitioner’s confession which is entitled to presumption of correctness
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CONCLUSION

The petition for a writ of certiorari should be granted.

|
Respectfully submitted,

N |
Date: “P‘ VM -0
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