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1
QUESTIONS PRESENTED

1. Whether Congress intended to preempt state
wrongful death distribution laws in enacting the
Anti-Terrorism Act (“ATA”),! to award wrongful
death damages to individuals beyond those
allowed by applicable state law (awards to “non-
heirs”), or whether Congress intended state law to
supplement the wrongful death cause of action
supplied by the ATA to protect and respect a
state’s interest in ensuring full compensation to
those heirs who were financially dependent upon a
decedent?

2. Whether the institutional interests of the federal
courts require the enforcement of a statute of
limitations against defendants-in-default, in a
two-decade-old litigation, where the alternative is
an ever-expanding court docket for new plaintiffs
for decades to come, and where untimely claims
reduce the money paid to authorized heirs who
have filed timely claims and timely objections?

1 The ATA provides a private right of action for any
United States national injured by an act of international
terrorism. 18 U.S.C. § 2333 et seq., i1s the civil remedies
provision of the Anti-Terrorism Act, added Oct. 29, 1992, Pub. L.
No. 102-572, Title X, § 1003(a)(4), 106 Stat. 4506, codified as
amended.
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1
RELIEF SOUGHT

This application arises out of one the most
significant events in our nation’s history — the
terrorist events of September 11, 2001 — and one of
the largest multidistrict litigations in history arising
out of those events — the two-decades old litigation
filed against the foreign states, entities, and/or
individuals responsible for those attacks.

Petitioners Lisa O’Brien and Patricia Ryan! seek
appellate review of patently erroneous rulings below
concerning thousands of fully adjudicated wrongful
death judgments, involving many billions of dollars,
issued against two defendants-in-default (the Islamic
Republic of Iran and the Taliban). Petitioners have
been irreparably injured by the incorrect Iran default
judgments because the U.S. Government has
distributed billions of dollars based on those
judgments,?2 and these distributions will continue

1 Petitioners are plaintiffs (widows, personal
representatives and authorized heirs of 9/11 decedents) in an
MDL litigation pending in the United States District Court for
the Southern District of New York: In re: Terrorist Attacks on
September 11, 2001, 03-MD-01570 (GBD)(SN). Petitioners
purport to represent all state-authorized heirs of decedents killed
on September 11, 2001, who have been injured by improper
wrongful death awards issued to “non-heirs” in violation of state
estate distribution laws and statutes of limitations. These
improper awards have diluted/reduced the recoveries of heirs,
resulting in irreparable injuries described below.

2 Petitioners received substantially diminished wrongful
death awards from the U.S. Victims of State Sponsored
Terrorism Fund (“USVSST”) (a limited-assets fund that pays
claimants on a pro rata basis) following the entry of default
judgments granted in favor of thousands of untimely plaintiffs
(those who filed actions after the statute of limitations expired)
and others who are “non-heirs” (under applicable state law).
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until 2039, while the Petitioners are held captive to
the erroneous district court rulings (since the MDL
litigation will likely continue against the appearing-
defendants for years to come). Among other things,
the district court ruled incorrectly that its just-
judicially-created federal common law should
preempt state law on wrongful death estate
distribution. This ruling conflicts with a ruling of the
D.C. Circuit on federal common law creation and
decades of federal court respect for the states’ control
of estate distributions.? The second ruling, that a
statute of limitations should never be applied against
a defendant-in-default, is a minority view among
conflicting Circuit decisions, a view that requires
address by this Court.

Here, billions of dollars are at stake, the issues
involve more than ten thousand plaintiffs, and the
injuries sustained by 9/11 widows and children are
irreparable because wrongful death awards have
already been paid (and will continue to be paid until
2039). Petitioners seek a ruling that would compel
the district court to: (1) dismiss wrongful death

3 See Bettis v. Islamic Republic of Iran, 315 F.3d 325, 333
(D.C. Cir 2003):

The term “federal common law” seems to us to be a
misnomer. Indeed, it is a mistake, we think, to label
actions under the FSIA and Flatow Amendment [and ATA]
for solatium damages as “federal common law” cases, for
these actions are based on statutory rights . . . Rather, . . .
because the FSIA [and ATA] instructs that “the foreign
state shall be liable in the same manner and to the same
extent as a  private individual under like
circumstances,” 28 U.S.C. § 1606, it in effect instructs
federal judges to find the relevant law, not to make it.

As the Court of Appeals noted in Bettis, “this fact is not a license
for judges to legislate from the bench.” 315 F.3d at 338, 336.



3

claims filed against the Taliban and Iran by
individuals who are not authorized to receive estate
distributions under applicable state law, and (2)
dismiss actions filed against the defendants-in-
default after the expiration of the statute of
limitations.

THE FACTS NECESSARY TO UNDERSTAND
THE ISSUES PRESENTED FOR REVIEW

Petitioners (representing 2 of approximately 2,800
decedents) received substantially diminished wrongful
death awards from the USVSST (a limited-assets
fund that pays claimants on a pro rata basis) 4 based

4 In December 2015, Congress established the USVSST
Fund to “compensate American victims of state sponsored
terrorism . . . who otherwise have been unable to satisfy their
judgments against a state sponsor of terror.” Letter from
Sen. Grassley and Rep. Goodlatte to Sec’y Tillerson,
https://www.judiciary.senate.gov/imo/media/doc/2017-09-27%20
CEG,%20Goodlatte%20t0%20Tillerson(Sudan%20Sanctions).pdf
[https://perma.cc/S92Q-5JW2] (Sept. 27, 2017); see also 34
U.S.C. § 20144. The Fund implicates “values beyond the
concerns of the parties.” This is so because it “has only finite
funding available to pay claims on a pro rata basis.” See
Grassley-Goodlatte Letter at 2. The pro rata payments are
“based on the amounts outstanding and unpaid on eligible
claims, until all such amounts have been paid in full” or the
fund terminates in 2039. 34 U.S.C. § 20144(d)(3)(A)(1), (e)(6).
That means payments to any individual claimant are
“dependent on other claimants’ awards.” Supplemental Report
from the Special Master at 3, U.S. Victims of State Sponsored
Terrorism Fund (Aug. 2017), http://www.usvsst.com/docs/
USVSST%20Fund%20Supplemental%20Congressional%20Report
%208-2-2017.pdf [https://perma.cc/67AT-67UZ]. Thus, authorized
heirs with timely-filed claims will have their recoveries
diminished by “non-heirs’ and/or untimely claimants who obtain
default judgments payable by the Fund.
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on the entry of substantial default judgments granted
in favor of thousands of untimely plaintiffs (those
who filed actions after the statute of limitations
expired) and others who are “non-heirs” (under
applicable state law). Petitioners now fear further
irreparable injury will result due to an Order
(Appendix A) and Report & Recommendation
(Appendix B) of the district court that has, once
again, entered default judgments against a
defendant-in-default, the Taliban, in favor of “non-
heirs” and untimely plaintiffs. Billions of dollars are
at stake and the irreparably injured parties are
widows and children. The district court here refused
to certify its recent rulings for appeal and the Court
of Appeals for the Second Circuit rejected Petitioners’
request for an appellate review of these incorrect
rulings. ®

For centuries, state law has defined who may
recover wrongful death damages; federal statutory
law here does not, and federal law has never
determined who may recover wrongful death
damages under a federal “common law” when state
law undeniably governs the distribution of a
particular decedent’s estate proceeds. The Foreign
Sovereign Immunities Act (FSIA)6 and the ATA do
not state who may recover wrongful death damages;

5 Petitioners sought leave to appeal through 28 U.S.C. §
1292(b) (MDL ECF#8992), but Judge Daniels denied their
unopposed April 6, 2023, motion for “certification.” See June
29, 2023 Order (MDL ECF#9125). The Second Circuit denied a
following Petition for Writ of Mandamus on August 30, 2023, in
a two sentence Order (Appendix C).

6 The FSIA, 28 U.S.C. 1330, 1441(d), 1602 et seq., provides
that a foreign state and its agencies and instrumentalities are
immune from the jurisdiction of federal and state courts in civil
actions, subject to limited exceptions.
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they do contain statutes of limitations that have not
been enforced. No factual issues are present here,
only pure questions of law.

STATEMENT OF THE BASIS
FOR JURISDICTION

Pursuant to Supreme Court Rule 14(1)(b, e and g),
Petitioners state:

(1) a list of all parties to the proceeding in the
court whose judgment 1s sought to be

reviewed: Lisa O’Brien, Patricia Ryan and
George B. Daniels (U.S.D.J.);

(1) the date the judgment or order sought to be
reviewed was entered: August 30, 2023 (denial
of appellate review);

(111) the statutory provision believed to confer on
this Court jurisdiction to review on a writ of
certiorari the judgment or order in question:

28 U.S.C. § 1651(a); and

(iv) the basis for federal jurisdiction in the court of
first instance: 28 U.S.C. § 1331.

THE WRIT OF CERTIORARI

The All Writs Act provides that “all courts
established by Act of Congress may issue all writs
necessary or appropriate in aid of their respective
jurisdictions and agreeable to the wusages and
principles of law.” 28 U.S.C. § 1651(a). The Act
empowers this Court to issue a writ of certiorari
directing a district court to correct an erroneous
order; here the district court decided important
federal questions in a way that expressly conflicts
with the statutory law of the states where 9/11
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decedents were domiciled and in a way that deviates
from precedent issued by this Court; the Second
Circuit of Appeals wrongfully refused to grant
appellate review. See Rules of the United States
Supreme Court, Rule 10. And here, “the case is of
such 1mperative public importance as to justify
deviation from normal appellate practice and to
require immediate determination in this Court. See
28 U. S. C. §2101(e).” Id., Rule 11.

THE STATUTES INVOLVED IN THIS CASE

1. The Anti-Terrorism Act, 18 U.S.C. § 2333 et seq.

2. The estate distribution laws of New York, New
Jersey and Connecticut, which set forth who may
recover wrongful death damages on behalf of their
respective domiciled decedents’ estates:

a. N.Y. Estate Powers & Trusts Law §§ 4-1.1, 5-
4.1, 5-4.3 and 5-4.4;

b. N.J. Stat. Ann. §§ 2A: 31-4, 3B: 5-3 and 2A:31-
2; and

c. Conn. Gen. Stat. §§ 45a-448(b), 45a-437, et.
seq., and 52-555.

3. The statute of limitations for ATA claims, 18
U.S.C. § 2333.

STATEMENT OF THE CASE

Petitioners represent the estates of two 9/11
decedents; each 1s a “personal representative,”
appointed by a New York or New Jersey state court;
each represents their decedent’s estate in the 9/11
Terrorist Litigation; each filed a timely wrongful
death action under both state and federal law (within
two years of the decedent’s death) against the Taliban



7

(and Iran),” and each seeks damages only on behalf of
the “heirs” of their estate, as that word “heirs” is
defined by applicable state law (the law of the
decedent’s domicile).

In the wrongful death Complaints filed against the
Taliban (and Iran) in the MDL Terrorist Litigation,
two viable causes of action have been alleged: (1) a
common (state) law claim for wrongful death, and (2)
a federal claim arising out of the ATA.

I. STATE LAW: WRONGFUL DEATH CLAIMS
MUST BE BROUGHT BY “PERSONAL
REPRESENTATIVES,” & “HEIRS” OF AN
ESTATE ARE STRICTLY LIMITED BY
STATUTE

The state laws (e.g., NY, NJ and CT — the estate
administration laws of most 9/11 decedents’ domiciles)
governing the wrongful death claims arising out of the
9/11 events — show that each such state’s laws: (1)
require that any wrongful death plaintiff be an
appointed personal representative of the decedent’s
estate (NY EPTL 5-4.1), (2) strictly define, by statute,

7 On September 4, 2002, the Ashton Plaintiffs (Petitioners
here) filed their first Complaint against the sponsors of the
September 11 terrorist attacks, which included claims against
defendants al Qaeda Islamic Army and the Taliban, among
others. See 02-cv-6977 (S.D.N.Y.) ECF 1 (Complaint). That
Complaint was consolidated and amended several times and
Iran was added as a defendant (Amended Master Consolidated
Complaint, March 6, 2003 — ECF 11). See, e.g., 02-cv-6977
(S.D.N.Y.) ECF 2, 11, 32, 38, 111, 465. Iran and the Taliban
never answered, and Plaintiffs thereafter moved for Certificates
of Default and liability default judgments, which the district
court granted on May 12, 2006 (Taliban - ECF 1795 et seq.,
1797) and August 26, 2015 (Iran — ECF 3175).
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which family members qualify as “heirs” of the
decedent (NY EPTL 4-1.1) (viz., who is entitled to a
distribution from a wrongful death award), and (3)
require that the wrongful death action be filed by the
personal representative within two years of the
decedent’s death (NY EPTL 5-4.1). See pages 19 to 20
below. Thus, each plaintiff asserting a state law claim
for wrongful death against the Taliban (and Iran)
must establish that they are an authorized “personal
representative” of the decedent’s estate, that damages
are sought only on behalf of statutorily designated
“heirs,” and that they have filed their action within
two years of September 11, 2001. Id.

II. FEDERAL LAW: THE ATA IS SILENT AS
TO WHO IS QUALIFIED TO BRING A
WRONGFUL DEATH CLAIM & FAILS TO
DEFINE WHO QUALIFIES AS “SURVIVORS
OR HEIRS” - APPLICABLE STATE LAW
WAS INTENDED TO FILL THE GAPS

The district court’s interpretation of the ATA’s
phrase “estate, survivors, or heirs” ignores the
applicable canons of statutory interpretation,® which
support Petitioners’ position that the federal judiciary
may not strain to interpret that phrase to mean
“Immediate family members” (what does that mean?)
in disregard of applicable state law, if it cannot show
that Congress intended that interpretation.

8 The predominant view of a judge’s proper role in
statutory interpretation is one of “legislative supremacy.” This
theory holds that when a court interprets a federal statute, it
seeks “to give effect to the intent of Congress.” United States v.
Am. Trucking Ass’ns, Inc., 310 U.S. 534, 542 (1940). Petrella v.
Metro-Goldwyn-Mayer, Inc., 572 U.S. 663, 667 (2014) (“[Clourts

k2

are not at liberty to jettison Congress’ judgment][.]”).
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The starting place for any interpretation question
1s the statute’s (ATA’s) plain language:

Any national of the United States injured
in his or her person, property, or business by
reason of an act of international
terrorism, or his or her estate, survivors,
or heirs, may sue therefor in any
appropriate district court of the United
States and shall recover threefold the
damages he or she sustains and the cost of
the suit, including attorney’s fees. 9

The phrase in question — “Any national ... or his or
her estate, survivors, or heirs” — in no way suggests
that “estate, survivors, or heirs” equals “immediate
family members” (a non-legal, vague category of
individuals) as claimed by the district court.
Petitioners suggest that the use of the words “estate”
and “heirs” show that Congress meant to limit those
who might recover under the ATA to a legally-
recognized group of “survivors.”!® And since the

9 18 U.S.C. 2333(a). The ATA’s legislative history and
subsequent court decisions show that the focus of the ATA has
always been on “who may be sued,” rather than on “who may
sue” for wrongful death.

10 In fact, it 1s the extra word “survivors” in § 2333, a lay
term with no legal meaning, which seems to have motivated the
district court to expand the number of qualifying “injured,”
beyond the known meaning of who might qualify as “injured” if
the words “estate” and “heirs” were used alone. “Survivors” fails
to define a specific group of qualifying “injured.” Congress may
have affirmatively chosen redundancy as part of a belt-and-
suspenders approach, to add extra clarity—and may have done
so in a statute like this where it recognized that claims against
terrorists would proceed under traditional tort law that would
provide that necessary clarity. See, e.g., Marx v. Gen. Revenue
Corp., 568 U.S. 371, 385 (2013).
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federal courts have always relied upon state law to
define who qualifies as a member of an “estate” and
who qualifies as an “heir” of a decedent, the statute
1mplies the need to look to state law to define these
terms.

Particularly with respect to family relationships
and the law of domestic relations, a federal court
should defer to the sovereignty and well-established
laws of the several states. For example, in De Sylva
v. Ballentine, 351 U.S. 570, 580-581 (1956), this
Court said: “The scope of a federal right is, of course,
a federal question, but that does not mean that its
content is not to be determined by state, rather than
federal law . . . This is especially true where a statute
deals with a familial relationship; there is no federal
law of domestic relations, which is primarily a matter
of state concern ... We think it proper, therefore, to
draw on the ready-made body of state law to define
the word ‘children’ ....” (Harlan, J.). Instead, the
district court here determined that the ATA required
a judicially-created interpretation — “immediate
family members” — a non-legal, vague term that
exists nowhere in the statute or the congressional
notes surrounding the creation of the statute. 1!

11 See, e.g., Tex. Indus. v. Radcliff Materials, 451 U.S. 630, 640—
41 (1981) (Burger, C.J.) (“The vesting of jurisdiction in the
federal courts does not in and of itself give rise to authority to
formulate federal common law.”); Brandon v. Travelers Ins. Co.,
18 F.3d 1321, 1326 (5th Cir. 1994) (“[t]he law of family relations
has been a sacrosanct enclave, carefully protected against
federal intrusion”) (abrogated on other grounds by, Kennedy v.
Plan Adm’r for DuPont Sav. and Inv. Plan, 555 U.S. 285 (2009));
see also Yamaha Motor Corp., U.S.A. v. Calhoun, 516 U.S. 199,
215-216 (1996) (legislative intent would be more closely served
by preserving the application of state statutes to deaths within
territorial waters where the victims are not persons covered by
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1. The District Court’s Determination that
the ATA Was Intended to Preempt State
Law & Create a New “National
Standard” in Wrongful Death Actions
Filed Against Terrorists Is Clearly
Erroneous.

By diverging from well-established principles of
statutory interpretation and by giving the phrase
“estate, survivors, or heirs” a judicially created
meaning (“immediate family members”), the district
court not only violated contrary, applicable state law, it
disregarded well-known canons of construction and the
presumption against preemption. The district court
held (App. A at 8) (emphasis added):

[Tlhe Court “has discretion [but 1s not
required] to borrow from state law when
there are deficiencies in the federal statutory
scheme.” Hardy v. New York City Health &
Hosp. Corp., 164 F .3d 789, 793 (2d Cir.
1999) (emphasis added). This Court need
not restrict to state law the
interpretation of the term “survivors”
in the ATA, particularly in light of the

federal legislation providing a uniformly applied and
comprehensive tort recovery regime); Kamen v. Kemper
Financial Servs., Inc., 500 U.S. 90 (1991) (federal courts should
incorporate forum state law as the federal rule unless the
application of the particular state law would frustrate specific
federal objectives); U.S. v. Yazell, 282 U.S. 341 (1996) (“theory
and the precedents of this Court teach us solicitude for state
interests, particularly in the field of family and family-property
arrangements”). “[T]here is no federal common-law or statutory
rule that explicitly prohibits the application of state common-
law remedies to cases of wrongful death.” S. Speiser, Recovery
for Wrongful Death, § 6:61 (4th ed. July 2018 update).
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“distinct need for nationwide legal
standards” in the ATA context

Magistrate Judge Netburn thus correctly
held that Americans directly injured, estates
and heirs of Americans killed, and
immediate family members (and functional
equivalents of immediate family members) of
Americans killed in the 9/11 Attacks can all
bring claims under § 2333. (Report at 8.)

The district court’s proposed award(s) of wrongful
death damages to “non-heirs” (e.g., parents and
siblings of decedents who are survived by widows and
children) is undeniably in express conflict with
explicit state law, but the district court argued that it
was entitled to preempt the otherwise applicable state
law stating there is a “distinct need for nationwide
legal standards’ in the ATA context.” The latter
statement is in direct violation of the “presumption
against preemption” doctrine:

[i]n all pre-emption cases, and particularly in
those in which Congress has “legislated ... in
a field which the States have traditionally
occupied,” ... we “start with the assumption
that the historic police powers of the States
were not to be superseded by the Federal Act
unless that was the clear and manifest
purpose of Congress.”

Wyeth v. Levine, 555 U.S. 555, 565 (2009) (second and
third alterations in original). This Court has long
held that federal laws preempt state laws if, first and
foremost, that is Congress's clear and manifest intent:
“The purpose of Congress is the ultimate touchstone
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in every preemption case.” Medtronic, Inc. v. Lohr,
518 U.S. 470, 485 (1996).12

The cornerstone of the preemption doctrine is that
courts should presume that Congress does not intend
to displace state law, particularly where the state law
concerns traditional areas that come within the police
power, such as health and safety laws.13 See, e.g.,

12 In Bates v. Dow Agrosciences LLC, 544 U.S. 431, 450
(2005) this Court noted that the “long history of tort litigation
against manufacturers of poisonous substances adds force to the
basic presumption against pre-emption [of traditional tort
remedies].” See also Touche Ross & Co. v. Redington, 442 U.S.
560, 578 (1979) (“The ultimate question is one of congressional
intent, not one of whether this Court thinks that it can improve
upon the statutory scheme that Congress enacted into law.”).

13 One substantive canon proceeds from “the assumption that
the historic police powers of the States were not to be superseded
by [a federal law] unless that was the clear and manifest purpose of
Congress.” Rice v. Santa Fe Elevator Corp., 331 U.S. 218, 230
(1947); Wisconsin Public Intervenor v. Mortier, 501 U.S. 597, 605
(1991). See also Medtronic Inc. v. Lohr, 518 U.S. 470, 485 (1996)
(“[Blecause the States are independent sovereigns in our federal
system, we have long presumed that Congress does not cavalierly
pre-empt state-law causes of action.”). Also, solicitude toward state
police powers can lead the Court to look for a clear indication of
intent from Congress when a statute implicates traditional state
authorities, even if there is no conflict with state law. “[T]he notion
of ‘comity,” Justice Black asserted, “is composed of a proper respect
for state functions, a recognition of the fact that the entire country
1s made up of a Union of separate state governments, and a
continuance of the belief that the National Government will fare
best if the States and their institutions are left free to perform their
separate functions in their separate ways. This, perhaps for lack of
a better and clearer way to describe it, is referred to by many as
‘Our Federalism.” Younger v. Harris, 401 U.S. 37, 44 (1971); see
also Eric Stein, Uniformity and Diversity in a Divided-Power
System: The United States’ Experience, 61 Wash. L. Rev. 1081, 1086
(1986) (“Federal statutes often contain words and embody concepts,
the meaning of which is defined by state law.”).
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Maryland v. Louisiana, 451 U.S. 725, 746 (1981)
(“consideration under the Supremacy clause starts
with the basic assumption that congress did not
intend to displace state law.”). This presumption
stems from the importance of federalism and dual
sovereignty in our system of government. Precluding
a state from regulating in an area within the state’s
sovereignty is a grave act that should not casually be
attributed to Congress by the judiciary.!4

The  presumption against  preemption is
particularly applicable to areas of traditional state
legal authority. This Court has stated that such
areas of traditional authority include the “historic
police powers of the States,” Arizona v. United States,
567 U.S. 387, 399 (2012) (quoting Rice v. Santa Fe
Elevator Corp., 331 U.S. 218, 230 (1947)), “state
regulation of matters of health and safety,”
Medtronic, 518 U.S. at 485, and “family law,” Egelhoff
v. Egelhoff ex ref. Breiner, 532 U.S. 141, 151 (2001).
State tort law falls within “state regulation of health
and safety” as an area of traditional state authority
to which courts apply the presumption against
preemption. See Wyeth, 555 U.S. at 565 & n.3
(finding: presumption applied and federal legislation
did not preempt state tort law); Medtronic, 518 U.S.
at 485 (finding: state tort law was not preempted);
Silkwood v. Kerr-McGee Corp., 464 U.S. 238, 251-53

14 See, e.g., Hillman v. Maretta, 569 U.S. 483, 490 (2013)
(regarding state laws governing domestic relations, there is a
“presumption against preemption”™); Arizona v. United States,
567 U.S. 387, 399 (2012) (stating that courts should not assume
that historic state police powers are preempted unless that was
the clear and manifest intent of Congress); Altria Grp., Inc. v.
Good, 555 U.S. 70, 77 (2008) (stating that courts should not
assume that historic state police powers are preempted unless
that was the clear and manifest intent of Congress).



15

(1984) (stating Congress enacted legislation under
the assumption that state tort law would apply).
“When the text of a pre-emption clause is susceptible
of more than one plausible reading, courts ordinarily
‘accept the reading that disfavors pre-emption.”
Altria Grp., Inc. v. Good, 555 U.S. 70, 77 (2008)
(quoting Bates v. Dow Agrosciences LLC, 544 U.S.
431,449 (2005)).

The ATA’s legislative history simply does not
support the district court’s finding that someone
other than a “legal heir” under state law is entitled to
recover ATA wrongful death damages — based on an
alleged need for “nationwide standards” — since the
ATA’s legislative history!® shows the exact opposite
was intended — that “[¢t]he substance of such an [ATA]
action is not defined by the statute, because the fact
patterns giving rise to such suits will be as varied and
numerous as those found in the law of torts.”
Congress sought only “to codify general common law
tort principles and to extend civil liability for acts of
international terrorism to the full reaches of
traditional tort law.” Boim v. Quranic Literacy Inst.
& Holy Land Found., 291 F.3d 1000, 1010 (7th Cir.
2002); see also 137 CONG REC. S4511-04 (daily ed.
Apr. 16, 1991) (statement of Sen. Grassley) (The ATA
accords victims of terrorism “the remedies of

15 “This section [ATA] creates the right of action, allowing
any U.S. national who has been injured in his person, property,
or business by an act of international terrorism to bring an
appropriate action in a U.S. district court. The substance of such
an action is not defined by the statute, because the fact patterns
giving rise to such suits will be as varied and numerous as those
found in the law of torts. This bill opens the courthouse door to
victims of international terrorism.” S. REP. 102-342 *45 (1992)
(emphasis added).
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American tort law, including treble damages and
attorney’s fees.”). 16

The ATA purposely did not set forth a detailed
liability scheme, as that was left to general tort law
in each instance. Rather, Congress through the
enactment of the ATA merely intended to provide
“victims” a cause of action and to codify that
additional damages might be sought by victims of
terrorism to punish wrongdoers (treble damages and
attorneys’ fees that might not be recoverable under
the common law) in traditional wrongful death
actions. Id. The district court’s March 30 Order
(App. A) rewrites state estate distribution law and
cites no legislative history and no Congressional
intent to support its erroneous holding that Congress
intended to preempt long-established state estate
distribution laws through its creation of the ATA.17

16 See Wyeth v. Levine, 555 U.S. 555, 575 (2009) (“The case
for federal pre-emption is particularly weak where congress has
indicated its awareness of the operation of state law in a field of
federal interest, and has nonetheless decided to stand by both
concepts and to tolerate whatever tension there [is] between
them.”).

17 “The normal rule of statutory construction is that if
Congress intends for legislation to change the interpretation of a
judicially created concept, it makes that intent specific.”
Midlantic Nat’'l Bank v. New Jersey Dep’t of Envt’l Protection,
474 U.S. 494, 501 (1986) (quoting Edmonds v. Compagnie
Generale Transatlantique, 443 U.S. 256, 266-67 (1979)).
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2. A Proper Interpretation of the ATA Can
Resolve Thousands Upon Thousands of
Wrongful Death Claims Brought by
“Non-Heirs.”

Determining who qualifies to recover wrongful
death damages under the ATA’s phrase “estate,
survivors, or heirs” involves “a question of statutory
interpretation” that can be resolved by this Court
“quickly and cleanly without having to study the
record,” Capitol Records, LLC v. Vimeo, LLC, 972 F.
Supp. 2d 537, 551, 552 (S.D.N.Y. 2013), and
thousands of claims may be dismissed in their
entirety, thereby unclogging an already overburdened
and overwhelmed court docket.

3. The ATA’s Plain Language and the
“Canons of Construction” Support the
Petitioners’ Reading of the ATA.

“The Supreme Court has put increasing emphasis
on the notion that when determining the content of
federal common law, forum state law should be
adopted as federal law absent some good reason to
displace it.” C. Wright & A. Miller, 19 Fed. Prac. &
Proc. § 4518 (3d ed. August 2019 update).'® The
legislative history of the Act shows that the ATA’s

18 When there are no well-established federal policies and
no reasonable body of federal law, “as compared to the relative
order and clarity of law established in state courts, the common
law rule to be applied in federal court is thus uncertain and
almost 1impossible to predict,” which “combined with the
substantive advantages to be gained by allowing states to
formulate their own policies where feasible creates the
presumption that state law should be applied.” Note, The
Federal Common Law, 82 Harv.L.Rev. 1512, 1519 (1969).
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framers were focused primarily on punishing
terrorists and not on setting up a full and complete
liability remedy (by specifying who might recover
wrongful death damages). See fn. 15 and 16.

State estate administration laws explicitly limit
who qualifies to receive wrongful death damages as
an “heir” as to any decedent domiciled in that state at
the time of the decedent’s death — and the involved
states (NY/NJ/CT) all limit wrongful death proceeds
to those individuals who were financially dependent
on the decedent. State law necessarily must define
which individuals qualify to share in an estate’s
proceeds (including wrongful death proceeds), since it
is the states, not the federal government (nor the
federal courts), who are responsible for handling the
distribution of an estate’s proceeds to ensure
financial support for those family members surviving
the decedent. In Markham v. Allen, 326 U.S. 490,
494 (1946), this Court held that Congress did not
confer on the federal courts jurisdiction to “probate a
will or administer an estate.”® As shown below, the
state law of the decedent’s domicile governs — who is
authorized to claim status as a legal “heir,” who may
bring a claim for wrongful death damages, and how

19 This Court went on to hold that beyond the probate of a
will or administration of an estate, the “federal courts of equity
have jurisdiction to entertain suits ‘in favor of creditors, legatees
and heirs’ and other claimants against a decedent’s estate ‘to
establish their claims’ so long as the federal court does not
interfere with the probate proceedings or assume general
jurisdiction of the probate or control of the property in the
custody of the state court.” Markham, supra, at 494 (emphasis
added). Here, expanding who may recover wrongful death
damages (beyond the state defined “heirs”), “interferes” with the
distribution of “property” (wrongful death damages) that is or
should be more properly “in the control of the state.”
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any wrongful death proceeds should be distributed
amongst defined heirs. The district court’s ruling —
that it can wholly ignore the interests and laws of the
decedents’ domiciles (state law) regarding wrongful
death estate administration — wholly ignores federal
precedent that frowns upon the creation of federal
common law.20

In fact, each American state has different laws
surrounding the determination and distribution of
wrongful death proceeds in administering the estates
of their decedents. In New York, for example, wrongful
death damages are distributed only to members of a
decedent’s defined “estate,” i.e., financially dependent
family members explicitly described within a statute,
in proportion to their financial loss. See, e.g., N.Y.
Estate Powers & Trusts Law (“EPTL”) § 5-4.4.21 Here,
the district court awarded solatium (grief) damages to
“non-heirs” with no proof of actual injury. And, where

20 The presumptive rule for wrongful death actions is
found in section 175 of the Restatement (Second) of Conflict of
Laws (1971):

In an action for wrongful death, the local law of the state
where the injury occurred determines the rights and
liabilities of the parties unless, with respect to the
particular issue, some other state has a more significant
relationship under the principles stated in § 6 to the
occurrence and the parties, in which event the local law of
the other state will be applied.

21 In New Jersey and Connecticut, similar rules exist to
limit wrongful death damages to prescribed “heirs” (to protect
widows and children) and such actions must be brought by an
appointed personal representative. See N.J. Stat. Ann. § 2A: 31-
4, § 3B: 5-3 and § 2A:31-2; Conn. Gen. Stat. § 45a-448(b), §§ 45a-
437, et. seq., and § 52-555. State wrongful death claims must be
brought within two years. See, e.g., N.Y. EPTL § 5-4.1; N.J.
Stat. Ann. § 2A:31-3; Conn. Gen. Stat. § 55-555(a).
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a 9/11 decedent is survived by a spouse and children,
for example, parents and siblings of the decedent are
denied wrongful death damages under New York law,
regardless of any claimed injury of the parents and
siblings. Id., § 4-1.1. Also, New York State law gives
the court-appointed personal representative of an
estate the exclusive authority to bring an action for a
wrongful death on behalf of a decedent’s estate. Id., §
5-4.1. Finally, the New York State Surrogate’s Court
has jurisdiction over the estate of any decedent who
was a domiciliary of New York at the time of his or her
death to ensure that the estate administration laws
are followed. See N.Y. Surr. Ct. Proc. Act § 205(1).
Thus, awarding money damages to individuals outside
the state-prescribed and statutorily-defined “heirs of
the estate” (e.g.,, parents and siblings, where the
decedent is survived by a wife and children), and
allowing individual family members to pursue death
claims personally for “grief,” expressly violates New
York State law.

On matters of estate law and wrongful death
damages distribution, the laws of the domiciles of the
decedents should have been addressed, especially if
an award of wrongful death damages is requested on
behalf of a family member in direct disregard of state
law, state interests and state policy. Allowing the
district court to flout the control of wrongful death
damages distribution by the involved states
(domiciles of the decedents) compounds the ongoing
harm to heirs that began with the awards of wrongful
death damages to non-heirs against Iran (now
continuing in awards against the Taliban).22

22 28 U.S.C. § 1652. The Rules of Decision Act applies to federal
question as well as diversity cases and requires the use of state
law in certain cases in which the underlying statute is silent.
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4. The Case Law Precedent Cited by the
District Court Does Not Support the
Claim that “Immediate Family Members”
Qualify for Wrongful Death Damages.

The district court quoted as precedent, Knox uv.
Palestine Liberation Organization, 442 F. Supp. 2d 62
(S.D.N.Y. 2006). In fact, Knox does not support the
claim that the ATA supports claims by “parents and
siblings” in every case, as Knox properly applied the
law of the decedent’s domicile (Israel) in determining
the applicable interpretation of “survivors or heirs”;
Knox held that the phrase “survivors or heirs” should
include parents and siblings only because Israeli law
applied on this issue. Knox, 442 F. Supp.2d at 74
(“The ATA does not define the terms ‘survivors’ or
‘heirs,” which are usually defined by state law.. .
Israeli law provides that ... ‘the legal heirs entitled
to succession [are]: (1) [s]pouse of deceased; (2) children
and their descendants and parents of deceased and
their descendants.") (emphasis added).

Knox otherwise cites as precedent the decision in
Estates of Ungar ex rel. Strachman v. Palestinian
Auth., 304 F.Supp.2d 232, 261 (D.R.I. 2004)
(“Ungar”), which the Magistrate Judge cited at the
R&R at 7-8 (App. B), for the unsupported claim that
Congress “intended” that “family members who are
not legal heirs (such as parents and a sibling of a
decedent who leaves children) may bring an action
pursuant to [§ 2333(a)].” In Ungar, however, state

See Hill, State Procedural Law in Nondiversity Litigation, 69
Harv. L. Rev. 66 (1955); United States v. Kimbell Foods, Inc.,
440 U.S. 715, 728 (1979) (noting that state law may be
incorporated as the federal rule of decision in federal question
cases).
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law was deemed inapplicable but only because “Yaron
Ungar had not been a resident of any state in this
country since he was fourteen years old... the
meaning of the terms “survivors” and “heirs” as used
in § 2333(a) cannot be determined by referring to the
law of a particular [American] state. .. Israeli law
provides that . . . the ‘legal heirs entitled to succession
[are]: (1) Spouse of deceased,; (2) children and their
descendants and parents of deceased and their
descendants.” Ungar, 304 F. Supp.2d at 261
(emphasis added). In short, Knox and Ungar properly
determined that the law of the decedent’s domicile
(Israel) controlled who qualified for wrongful death
damages.

III. ENFORCEMENT OF THE ATA’S STATUTE
OF LIMITATIONS WOULD NOT ONLY
PROTECT PLAINTIFFS WHO HAVE FILED
TIMELY CLAIMS, SUCH ACTION WOULD
PROMOTE IMPORTANT INSTITUTIONAL
INTERESTS OF THE COURT - THE
REDUCTION OF AN EVER-EXPANDING,
AD INFINITUM DOCKET

To be timely in their own right, the wrongful death
actions against the Taliban (and Iran) based on the
ATA must have been commenced no later than
January 1, 2019. 18 U.S.C. § 2335 (“a suit for
recovery of damages under section 2333 of this title
shall not be maintained unless commenced within 10
years after the date the cause of action accrued”).
The FSIA (for Iran claims) contains a ten-year
statute of limitations that commences on the date
giving rise to liability. 28 U.S.C. 1605A(b). Many of
the Iran and Taliban wrongful death actions here,
however, were filed long after these deadlines.
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Under the district court’s Order, no statute of
limitations ever exists as to any defendant-in-default
(App. A at 8-9), regardless of the hardship that will
result to those who have filed timely claims. This
leads not only to absurd and unjust results, but it
also invites serious consequences. The district court
has opened the floodgates to tens of thousands of
potential plaintiffs who may now file 9/11 claims in
the decades to come against any defendant-in-default,
and this is at the expense of the judiciary and the
plaintiffs who have filed timely claims. Surely, that
cannot be correct. The district court’s contention—
that district courts are forbidden from considering
whether certain claims are untimely—has no limiting
principle. Under the district court’s argument there
1s no time restriction for future plaintiffs to obtain
default judgments against an absent defendant, no
matter how many years or decades have passed since
the injury. The district court rule raises the real
possibility of what other district courts have
recognized as “nearly endless litigation.” As one
district court judge explained, plaintiffs can now
“continue piggybacking off of older decisions for
decades to come to extract multimillion dollar
judgments from absent [defendants-in-default]” at
the expense of those plaintiffs who have filed timely
claims. Shiekh v. Republic of Sudan, 308 F.Supp.3d
46, 55 (D.D.C. 2018) (“The possibility of nearly
endless litigation takes on a new and more troubling
dimension when paired with the murky public policy
consequences of enabling untimely judgments”), rev’d
on other grounds by, Maalouf v. Republic of Iran, 923
F.3d 1095, 1114 (D.C. Cir. 2019) (holding: district
court may not raise a statute of limitations defense
sua sponte against a defendant-in-default, but the
Circuit Court acknowledged that it could not
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recognize an argument by plaintiffs with timely
claims, who alleged an adverse interest to that of
untimely plaintiffs -- since the recoveries of timely-
filed plaintiffs were allegedly diluted in the USVSST
Fund by the untimely claimants -- “because the Fund
was not addressed by the District Courts. We
therefore have no record on which to assess the
accuracy or import of the parties' claims.”).

The issue of whether a statute of limitations should
be applied against a defendant-in-default, sua sponte,
1s itself an issue that has resulted in differences of
opinion in the Circuit Courts.23 Here, to be clear, the
district court did not raise the issue sua sponte.
Instead, plaintiffs prejudiced by the assertion of
claims belatedly asserted, rightfully showed that the

23 A substantial number of courts have found that they
have the discretion to raise the statute of limitations sua sponte
and have dismissed time-barred claims when presented with a
request for a default judgment. See, e.g., Taiwan Civil Rights
Litig. Org. v. Kuomintang Bus. Mgmt. Comm., 486 F.App’x 671,
671-72 (9th Cir. 2012) (“[T)he district court did not err by
addressing the statute of limitations issue sua sponte in ruling
on plaintiffs’ motion for default judgment.”); Donell v. Keppers,
835 F.Supp.2d 871, 877 (S.D. Cal. 2011) (prior to entering
default judgment, “it is proper for the Court to consider sua
sponte whether Plaintiff’s claims are barred by the relevant
statute of limitations”); see also Baker v. Cuomo, 58 F.3d 814,
819 (2d Cir.) (stating in dictum that dismissal is “appropriate if
it appears from the face of the complaint that the action is
barred, for example by expiration of the statute of limitations”),
vacated in part on other grounds, 85 F.3d 919 (2d Cir. 1996) (en
banc) (per curiam); but see Eriline Co. S.A. v. Johnson, 440 F.3d
648, 65657 (4th Cir. 2006) (in “ordinary” civil cases, district
courts may not raise and consider a defense of statute of
limitations sua sponte); Maalouf v. Republic of Iran, 923 F.3d
1095 (D.C. Cir. 2019) (court may not raise statute of limitations
defense sua sponte).
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addition of these untimely claims would seriously
undermine their recoveries in the USVSST.

This Court has ruled that courts have always had
the power to dismiss for failure to prosecute and has
explained “[tlhe power to invoke this sanction 1is
necessary in order to prevent undue delays in the
disposition of pending cases and to avoid congestion
in the calendars of the District Courts.” Link v.
Wabash R.R. Co., 370 U.S. 626, 629-30 (1962). This
authority is an inherent power “governed not by rule
or statute but by the control necessarily vested in
courts to manage their own affairs so as to achieve
the orderly and expeditious disposition of cases.”
Id. at 630-31. A level of control over the docket by
the courts is desperately needed here. Because the
issue is particularly difficult and of first impression,
immediate appellate review is appropriate. And, if
an affirmative defense implicates “values beyond the
concerns of the parties,” the district court certainly
has “the authority—though not the obligation—to
raise a forfeited . . . defense on [its] own initiative.”
See Wood v. Milyard, 566 U.S. 463, 472, 473 (2012);
see also Arizona v. California, 530 U.S. 392, 412
(2000) (forfeited res judicata defense may be raised
sua sponte in “special circumstances”); see also Day v.
McDonough, 547 U.S. 198, 208 (2006) (“In lieu of an
inflexible rule requiring dismissal whenever [a
statute’s] one-year clock has run, or, at the opposite
extreme, a rule treating the State’s failure initially to
plead the one-year bar as an absolute waiver, [the
Court] reads the statutes, Rules, and decisions in
point to permit the exercise of discretion in each case
to decide whether the administration of justice is
better served by dismissing the case on statute of
limitations grounds or by reaching the merits of the
petition.” (internal quotation marks omitted).
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IV. PETITIONERS HAVE NO OTHER MEANS
OF OBTAINING RELIEF & BILLIONS OF
DOLLARS WILL CONTINUE TO BE PAID
WRONGLY UNLESS THIS COURT
IMMEDIATELY CORRECTS THE ERRORS
BELOW

The district court’s March 30 Order completes all
9/11 wrongful death claims against the Taliban, once
formal dollar awards are calculated for each plaintiff
(default judgments have already been issued against
the Taliban in favor of commercial insurers and one
set of Havlish wrongful death plaintiffs). The
district court has summarily determined that: (1) the
Taliban may be held liable for the wrongful death
claims, (2) all “immediate family members” (heirs
and non-heirs) may sue for wrongful death damages
against the Taliban, and (3) the ATA statute of
limitations will not be applied to such claims — ever.
All that remains is the awarding of additional,
individual damage awards. As precedent has shown,
these “final judgments” now will result in a race for
recovery from some fund or limited source?* (as

24 If any money is recovered from any damage awards against
the Taliban, it may come from the assets held in the name of
Afghanistan’s central bank, Da Afghanistan Bank (“DAB”), held
at the Federal Reserve Bank of New York (the “FRBNY”). When
the Republic of Afghanistan fell in August 2021, the DAB held
approximately $7 billion in assets at the FRBNY. See ECF
MDI#8866 at 6. In February 2022, President Biden issued an
executive order titled “Protecting Certain Property of Da
Afghanistan Bank for the Benefit of the People of Afghanistan.”
Exec. Order No. 14,064, 87 Fed. Reg. 8391 (Feb. 11, 2022). The
frozen, limited assets of the DAB are now sought by the
plaintiffs herein, through appeal from an Order of the district
court. ECF MDI#8866. And a bill has been prepared, the so-
called “Weber Bill,” a bill that seeks to redirect $3.5 billion of
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happened with all the default judgments issued
against Iran — where partial final judgments resulted
in awards from the USVSST Fund with no appellate
review possible). In short, the district court is or will
be again entering thousands of “final” judgments
against the Taliban and, for this reason, this Court
should address the erroneous rulings of the district
court before more irreparable injury occurs.

The irreparable injuries that will result is evident
by examining the injuries that state-authorized
“heirs” suffered when the district court entered
similar default judgments against another defendant-
in-default, Iran. See Declarations of Lisa O’Brien
(App. D hereto) and Patricia Ryan (App. E hereto). 25
The “non-final” judgments against Iran, which were
not appealable as of right, improperly allowed
thousands upon thousands of non-heirs (under state

frozen Afghan funds into the USVSST Fund, so that all U.S.
victims of terror, including military and civilian victims and the
families of deceased victims, will be equitably compensated for
their losses. The legislation would amend President Biden’s
executive order dictating that funds be distributed to a small
subset of U.S. terror victims through the American legal system.
See https://weber.house.gov/news/documentsingle.aspx?Document
ID=1333.

25 The damages suffered by the O'Brien and Ryan widows
and children are shown in their respective Declarations: Total
Grief Awards Awarded Against Iran to “Non-Heirs” of decedent
Timothy O’Brien: $42,500,000 (App. D at 3) and Total Grief
Awards Allowed to Widow and Three Children of Mr. O’Brien
Against Iran: $38,000,000 (App. D at 4); Total Grief Awards
Awarded Against Iran to “Non-Heirs” of decedent John J. Ryan:
$34,000,000 (App. E at 3) and Total Grief Awards Allowed to
Widow and Three Children of Mr. Ryan Against Iran:
$38,000,000 (App. E at 4). The substantial awards to “non-
heirs” have undeniably reduced the recoveries of widows and
children in the USVSST.
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law) and non-dependents, and those filing untimely
claims, to obtain and then file judgments with the
USVSST and obtain substantial awards — awards
that ultimately diluted and diminished the moneys
available to “heirs” and dependents who had filed
timely claims against Iran. Id. The USVSST pro
rata payments are “based on the amounts outstanding
and unpaid on eligible claims, until all such amounts
have been paid in full” or the fund terminates in
2039. 34 U.S.C. § 20144(d)(3)(A)(), (e)(6). See USVSST
website, FAQ 4.1, http://www.usvsst.com/faq.php.
That means payments to any individual claimant are
dependent on other claimants’ awards. Thus, all
past, present or future filers against Iran and the
Taliban will have their recoveries substantially
diminished by non-heirs and untimely claimants who
obtain default judgments that result in payment by a
“fund.” Thus, with no right of appellate review
previously available in this MDL litigation— these
“non-heirs” and untimely plaintiffs were (and will
continue to be) awarded billions of dollars of damages
against Iran through 2039 (under the FSIA and ATA)
1n direct violation of state estate administration laws,
state policy and state interests.

We refer this Court to the Declarations filed by
Petitioners (App. D/E), which show on an
individualized basis the amount of the default
judgments entered against Iran and in favor of their
late husband’s “non-heirs” (i.e., parents and siblings
who did not live with the decedent and who were not
financially dependent on the decedent) and the
amount of the default judgments awarded to
authorized heirs — Petitioners and their children.
Every bit of money paid to the non-heirs and non-
dependents in this instance undeniably depleted the
USVSST awards to the true heirs and dependents of
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9/11 decedents. In sum, Petitioners have already
been irreparably injured and this process will now
continue unless this Court issues the requested writ
and overturns the erroneous rulings of the district
court.?6 An appeal after a final judgment will be of no
avail as payments from the USVSST (or any similar
fund) will already have been awarded.

Finally, the writ is appropriate here because this
case implicates significant and novel questions of law
regarding ongoing terrorist litigation throughout the
United States; resolving these issues will aid in the
administration of justice. Questions of first
1mpression have been presented: the respect federal
courts should pay to applicable state law and the
need to bring a reasonable end to lawsuits filed
against a defendant-in-default (the Circuits are
presently split on this issue), to both reduce docket
congestion and provide justice to those authorized
heirs who have filed timely claims. Addressing this
unusual set of circumstances will offer useful
guidance to the district courts and ensure justice is
served to the widows and children of the 9/11
decedents.27

26 Supervisory or advisory mandamus should have been
exercised below because “there is a likelihood of recurring error
which will be forestalled by immediately confronting the
challenged order.” Note, Supervisory and Advisory Mandamus
Under the All Writs Act, 86 Harv. L. Rev. 595, 611 n. 69 (1973).

27 Tt 1s significant that the now challenged rulings by the
district court were issued in a default judgment context. The
appearing-defendants in this MDL litigation (e.g., the Republic
of Sudan and Kingdom of Saudi Arabia) have not yet pushed the
district court to rule on the issue of whether state law limits
wrongful death claimants to “heirs” under the ATA and/or
whether damages are limited to financial loss under state law.
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Granting this petition will materially advance the
ultimate termination of this two-decade-long
litigation and resolve uncertainty that surrounds
thousands of wrongful death claims asserted against
Iran, the Taliban and the other defendants. “A single
MDL judge’s articulation of the law in essence
becomes the law, with no review or input from other
judges.” Andrew S. Pollis, The Need for
NonDiscretionary Interlocutory Appellate Review in
Multidistrict Litigation, 79 Fordham L. Rev. 1643,
1686 (2011). The upshot is a cycle of needless
repetition of the same legal errors in case after case.
This trend is contrary to the spirit (let alone the text)
of the MDL statute, which was enacted to “promote

the just and efficient conduct” of related actions. 28
U.S.C. § 1407(a).28

28 As one study recently found:

At Dbottom, “the MDL disrupts traditional practices of
appellate review.” “The fact that pretrial orders are not
routinely appealable” before final judgment “is clearly an
enormous factor, with a variety of implications,” the
“Im]ost obvious” of which is “the inability for error
correction relating to pretrial rulings that can have
enormous significance for many litigants.”

John H. Beisner and Jordan M. Schwartz, MDL Balance, Why
Defendants Need Timely Access to Interlocutory Review at 13 (April
2019) (citations omitted), available at: https:/www.skadden.com/-
/mediafiles/publications/2019/04/mdlimbalancewhydefendantsneed
timelyaccesstointerlo.pdf?rev=816b0aad1d5544f98f37ddb5d5ch6
9a’7.



31
CONCLUSION

The petition for a writ of certiorari should be
granted.

Dated: November 24, 2023

Respectfully submitted,

By: . %Aﬂ» (7‘:@/&/{#{

John F. Schutty, Esq.

Law Office of John F. Schutty, P.C
Attorney for the Petitioners

445 Park Avenue, Ninth Floor
New York, New York 10022
Telephone: (646) 345-1441

Fax: (917) 591-5980
john@johnschutty.com
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Appendix A

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

MEMORANDUM DECISION
AND ORDER

03 MDL 1570 (GBD) (SN)

IN RE:

TERRORIST ATTACKS ON
SEPTEMBER 11, 2001

This document relates to:

Ashton, et al. v. Al Qaeda Islamic, et al., No. 02-cv-06977
Burlingame, et al. v. Bin Laden, et al., No. 02-cv-07230
Bauer, et al. v. Al Qaeda Islamic Army, et al.,

No. 02-cv-07236

Leftt, et al. v. Kingdom of Saudi Arabia, et al.,

No. 18-¢v-03353

GEORGE B. DANIELS, United States District Judge:

In July and August 2022, six groups of Plaintiffs
moved this Court to issue partial final default
judgments against the Taliban and its former leader
Mullah Muhammad Omar based on injuries
sustained in the September 11, 2001 terrorist attacks
(“9/11 Attacks”). (See ECF Nos. 8274, 8298, 8335,
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8363, and 8386;1 ECF No. 75 in No. 18-cv-03353.2)
Before this Court 1is Magistrate Judge Sarah
Netburn’s  March 15, 2023  Report and
Recommendation (the “Report”),3 recommending that
this Court grant the motions for default judgment
and award damages for certain claims against the
Taliban and deny all other motions with leave to
refile. (Report, ECF No. 8929, at 1.) Magistrate Judge
Netburn advised the parties that failure to file timely
objections to the Report would constitute a waiver on
appeal. (Id. at 15.) Dickey Plaintiffs filed objections on
March 28, 2023, (see Objections, ECF No. 8959).4
Because Dickey Plaintiffs filed timely objections to
the Report regarding default judgments both for
parents and siblings of 9/11 victims and for claims
filed after the statute of limitations, this Court
undertakes a de novo review of those portions of the

1 Unless otherwise indicated, all docket numbers refer to
the main docket sheet for this multidistrict litigation. See In re
Terrorist Attacks on September 11, 2001, No. 03-md-1570.

2 Counsel appears to have transposed case names and
misfiled its motion against the Taliban and Muhammad Omar
in Lefft, et al. v. Kingdom of Saudi Arabia, et al., No. 18-cv-
03353, rather than in Ashton, et al. v. Al Qaeda Islamic, et al.,
No. 02-¢v-06977. (See Mot. Default J., ECF No. 75, at 1 (citing
case as “Ashton, et al. v. Al Qaeda Islamic, et al., No. 18-cv-
03353”).) Neither the Taliban nor Muhammad Omar is a named
Defendant in Leftt, et al. v. Kingdom of Saudi Arabia, et al., No.
18-¢v-03353. (See also Ashton Pls.” Mar. 21, 2023 Letter, ECF
No. 8942.)

3 Magistrate Judge Netburn amended her original March
14, 2023 Report and Recommendation on the motions (ECF No.
8925) with updated exhibit numbers and a revised appendix.
(Report at 1 n.2.)

4 Given Defendant’s default in all related cases, no
responses from Defendant are expected.
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Report. After doing so, this Court ADOPTS the
Report.

I. BACKGROUND?

Plaintiffs filed a complaint seeking to hold the
Taliban and Mullah Muhammad Omar liable for
injuries caused by the 9/11 Attacks. Pursuant to
Court order (ECF No. 445), Plaintiffs served the
Taliban and Omar by publication. (See 2005 Service
Verifications, ECF Nos. 709 and 735.) On September
30, 2005, Plaintiffs filed their Sixth Amended
Consolidated Master Complaint (ECF No. 1463), the
operative complaint for these motions. (See Report at
2.) This complaint continued to name the Taliban and
Omar as Defendants, with most Plaintiffs also named
in the complaint and others added later. (Id. (citing
Sixth Am. Consolidated Master Compl.; also citing
Notice Am., ECF No. 7856).) After Defendants
neither responded nor appeared, Plaintiffs moved for
entry of default, which this Court granted on May 12,
2006. (See Order, ECF No. 1797.)

The present motions seek partial final default
judgment against the Taliban and Omar on behalf of
different groups of Plaintiffs: U.S. citizens and
noncitizens, estate and personal injury Plaintiffs, and
immediate family members and their functional
equivalents. (See Report at 2 (listing motions).) These
Plaintiffs have all been awarded relief against Iran

5 This Court assumes familiarity with the general
background of this multidistrict litigation and will only restate
factual background as necessary to address the pending
motions. Because the Report is adopted in full unless otherwise
noted, this Court refers to facts detailed in the Report
throughout this decision.
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and now seek similar damages against the Taliban
and Omar. (Id.)

II. LEGAL STANDARDS
A. Reports and Recommendations

A court “may accept, reject, or modify, in whole or
in part, the findings or recommendations” set forth in
a magistrate judge’s report. 28 U.S.C. § 636(b)(1)(C).
The court must review de novo the portions of a
magistrate judge’s report to which a party properly
objects. Id. The court, however, need not conduct a de
novo hearing on the matter. See United States v.
Raddatz, 447 U.S. 667, 675-76 (1980). Rather, it is
sufficient that the court “arrive at 1its own,
independent conclusion” regarding those portions of
the report to which objections are made. Nelson v.
Smith, 618 F. Supp. 1186, 1189-90 (S.D.N.Y. 1985)
(citation omitted).

Portions of a magistrate judge’s report to which no
or “merely perfunctory” objections are made are
reviewed for clear error. See Edwards v. Fischer, 414
F. Supp. 2d 342, 346-47 (S.D.N.Y. 2006) (citations
omitted). The clear error standard also applies if a
party’s “objections are improper—because they are
‘conclusory,” ‘general,” or ‘simply rehash or reiterate
the original briefs to the magistrate judge.” Stone v.
Comm’r of Soc. Sec., No. 17-CV-569 (RJS) (KNF),
2018 WL 1581993, at *3 (S.D.N.Y. Mar. 27, 2018)
(citation omitted). Clear error is present when “upon
review of the entire record, [the court is] ‘left with the
definite and firm conviction that a mistake has been
committed.” United States v. Snow, 462 F.3d 55, 72
(2d Cir. 2006) (citation omitted).
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B. Default Judgments

Rule 55(0)(2) of the Federal Rules of Civil
Procedure authorizes the Court to enter default
judgments against defendants who fail to appear in
or defend cases against them. This process includes
two steps: (1) determining that the defendant
defaulted, and then (2) entering a default judgment.
Nationsbank of Fla. v. Banco Exterior de Espana, 867
F. Supp. 167, 174 n. 9 (S.D.N.Y. 1994); see also Fed.
R. Civ. P. 55(a)—(b). In defaulting, a defendant
admits “all of the factual allegations of the complaint,
except those relating to damages.” Au Bon Pain Corp.
v. Artect, Inc., 653 F.2d 61, 65 (2d Cir. 1981). A court
must evaluate those admissions to determine
whether there 1s “a sufficient basis in the pleadings”
to establish defendants’ liability. Di Marco
Constructors, LLC v. Sinacola, Inc., 407 F. Supp. 2d
442, 445 (W.D.N.Y. 2006) (cleaned up); accord
Wagstaff-El v. Carlton Press Co., 913 F.2d 56, 57 (2d
Cir. 1990). If there 1s a sufficient basis, the court then
assesses damages, relying on plaintiffs’ “affidavits or
documentary evidence in lieu of an evidentiary
hearing.” DIRECTV, Inc. v. Hamilton, 215 F.R.D.
460, 462 (S.D.N.Y. 2003); see also Action S.A. v. Marc
Rich & Co., 951 F.2d 504, 508 (2d Cir. 1992).

III. MAGISTRATE JUDGE NETBURN DID
NOT ERR IN RECOMMENDING THAT
ONLY CLAIMS BROUGHT BY U.S.
CITIZENS AGAINST THE TALIBAN
SHOULD BE GRANTED

Magistrate Judge Netburn properly assessed three
groups of claims: (1) against Muhammad Omar; (2)
by noncitizens against the Taliban; and (3) by U.S.
citizens against the Taliban. (Report at 4-14.) This
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Court denies all claims against Omar. This Court
denies without prejudice to refile all claims against
the Taliban brought by noncitizens. This Court
grants judgment against the Taliban on claims
brought by U.S. citizens for damages consistent with
prior awards against Iran.

A. Defendant Muhammad Omar Is Dismissed,
and All Motions for Default Judgments
against Omar Are Denied as Moot

Plaintiffs’ claims against former Taliban leader
Muhammad Omar are not viable because he is dead
and the Plaintiffs’ Executive Committees (“PECs”) do
not intend to substitute any party for him. (Report at
4 (citing PECs’ Sept. 16, 2022 Letter, ECF No. 8535;
also citing Sept. 19, 2022 Report and Recommenda-
tion, ECF No. 8540).) Magistrate Judge Netburn
previously recommended that all claims against
Omar be dismissed, to which no party objected. (See
Sept. 19, 2022 Report and Recommendation.) Finding
“no clear error on the face of the record,” see Adee
Motor Cars, LLC v. Amato, 388 F. Supp. 2d 250, 253
(S.D.N.Y. 2005) (citation omitted), this Court adopts
Magistrate Judge Netburn’s September 19, 2022
Report and Recommendation as to Muhammad
Omar. Muhammad Omar is therefore dismissed from
all actions in this multidistrict litigation pursuant to
Federal Rule of Civil Procedure 25(a)(1). In
accordance with the Report at issue for the present
motions, this Court denies all motions for default
judgments against Omar, (see Report at 4), leaving
the pending motions for default against the Taliban.
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B. All Noncitizens’ Motions for Default
Judgment Are Denied without Prejudice

Motions by noncitizen estates and noncitizen
solatium Plaintiffs (“noncitizen Plaintiffs”) against
the Taliban cite a number of causes of action under
federal and state law. (See id.) The complaint,
however, includes only three of these grounds: the
Anti-Terrorism Act (“ATA”), 18 U.S.C. § 2333 (Count
Four); the Torture Victim Protection Act (“I'YPA”), 28
U.S.C. § 1350 note (Count Five); and state law
(Counts One, Two, and Three). (Report at 4-5 (citing
Sixth Am. Consolidated Master Compl. 9 463-83).)

Magistrate Judge Netburn properly found that the
ATA permits claims only by an injured “national of
the United States ... or his or her estate, survivors,
or heirs,” 18 U.S.C. § 2333(a), while TYPA claims
may only be against individuals. (Report at 5.)
Neither statute permits noncitizen Plaintiffs’ claims
against the unincorporated association of the
Taliban.¢ As for state law, noncitizen Plaintiffs assert
three claims: “Wrongful Death Based on Intentional
Murder,” “Survival Damages Based on Intentional
Murder,” and “Assault and Battery.” (Report at 5
(citing Sixth Am. Consolidated Master Compl.
99 463-75.) Noncitizen Plaintiffs, however, fail to
identify the specific “causes of action for which the
plaintiffs seek damages,” rendering this Court unable
to determine with certainty the appropriate damages

6 Because noncitizen solatium Plaintiffs here do not
clearly identify the nationalities of the decedents and bring their
claims pursuant to ATA § 2333, this Court declines to rule on
whether § 2333 permits noncitizens to bring solatium claims
where decedent family members were U.S. citizens. (See Report
at 5 n.3.)
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for each noncitizen Plaintiff. (Id. (quoting Jul. 11,
2022 Order, ECF No. 8198 (listing requirements for
default judgment motions)).)

This Court therefore denies without prejudice the
motions brought by noncitizen Plaintiffs and directs
that they may refile. In accordance with this Court’s
prior orders and Magistrate Judge Netburn’s Report,
any renewed motions are to address the bases for
jurisdiction, address the relevant state or federal law
authorizing the cause of action, identify the
allegations in the complaint establishing liability for
each cause of action, provide exhibits that designate
the cause of action relevant to each request for
damages, and assess the scope of damages available
under the relevant law. (See id. at 5-6 (citing Jul. 11,
2022 Order).)

C. U.S. C(Citizens’ Motions for Default
Judgment under the ATA against the
Taliban Are Granted

In evaluating U.S. citizen Plaintiffs’ motions,
Magistrate Judge Netburn properly determined
(1) who may sue under the ATA, (2) that the Taliban
forfeited 1ts statute of limitations defense, and
(3) that citizen Plaintiffs are entitled to default
judgment awards against the Taliban.

1. The Report Correctly Determined Who
May Sue under the ATA

The ATA permits “any national of the United
States” or “his or her estate, survivors, or heirs” to
sue for “injur[ies]” caused by acts of terrorism. 18
U.S.C. § 2333(a). Dickey Plaintiffs argue that the
ATA is “silent” as to which individuals may bring an
ATA wrongful death claim and who qualifies as
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“survivors” or “heirs.” (See Objections at 2—17.) Dickey
Plaintiffs thus urge this Court to rely on state
common law as a “gap filler” for determining who has
a cause of action under the ATA, thereby ruling that
only legal heirs have such a right. (Id. at 9-13.)

Magistrate Judge Netburn correctly found that
immediate family members of people killed in
terrorist attacks, not just their legal heirs, may sue
under the ATA. (See Report 7-8.) First, a wrongful
death caused by an act of international terrorism
constitutes an “injury” under the ATA. See, e.g.,
Honickman v. BLOM Bank SAL, 6 F.4th 487, 490 (2d
Cir. 2021) (“Plaintiffs-Appellants and their family
members . .. were injured or killed in attacks carried
out by Hamas” and sued under the ATA, 18 U.S.C.
§ 2333) (emphasis added). Second, by its plain text,
section 2333 distinguishes between “survivors” and
“heirs.” See Reiter v. Sonotone Corp., 442 U.S. 330,
339 (1979) (courts should “give effect ... to every
word Congress used.”). The ATA’s statutory language
1s therefore clear both as to who may bring an ATA
wrongful death claim and that individuals beyond
“heirs” may sue, notwithstanding the Dickey
Plaintiffs’ reliance on unclear legislative history
concerning the ATA. (See Objections at 4—6); see also
Milner v. Dep’t of Navy, 562 U.S. 562, 572 (2011) (“We
will not ... allow[] ambiguous legislative history to
muddy clear statutory language.”)

Moreover, the ability of parents and siblings to
seek relief for the 9/11 Attacks has longstanding
support in both the law of this multidistrict litigation,
see, e.g., Smith ex rel. Smith v. Islamic Emirate of
Afghanistan, 262 F. Supp. 2d 217, 234-37 (S.D.N.Y.
2003) (awarding default judgments to parents and
siblings); (Oct. 3, 2012 Order, ECF No. 2623 (same
under the Foreign Sovereign Immunities Act with
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current framework)), and in other ATA cases, see e.g.,
Estates of Ungar ex rel. Strachman v. Palestinian
Authority, 304 F. Supp. 2d 232, 263 (D.R.I. 2004)
(finding that use of the term “survivors” in § 2333(a)
demonstrates Congress sought to extend liability to
“family members who are not legal heirs”); Knox v.
Palestine Liberation Organization, 442 F. Supp. 2d
62, 75 (S.D.N.Y. 2006) (holding parents and siblings
are “survivors” under the ATA). This interpretation of
the ATA does not depend on the choice of law
analysis at issue in Ungar and Knox. See Knox, 442
F. Supp. 2d at 75 (“The Ungar court concluded that,
based on the legislative history of the ATA and the
underlying purpose of the ATA ..., the term
‘survivors’ as used in § 2333(a) includes parents and
grown siblings of United States nationals killed by an
act of international terrorism.”); (Contra Objections
at 13-15).

Furthermore, the Court “has discretion [but is not
required] to borrow from state law when there are
deficiencies in the federal statutory scheme.” Hardy
v. New York City Health & Hosp. Corp., 164 F.3d 789,
793 (2d Cir. 1999) (emphasis added). This Court need
not restrict to state law the interpretation of the term
“survivors” in the ATA, particularly in light of the
“distinct need for nationwide legal standards” in the
ATA context. See Kamen v. Kemper Fin. Servs., 500
U.S. 90, 98 (1991) (explaining when federal courts
should “fill the interstices of federal remedial
schemes with uniform federal rules”). Magistrate
Judge Netburn thus correctly held that Americans
directly injured, estates and heirs of Americans
killed, and 1immediate family members (and
functional equivalents of immediate family members)
of Americans killed in the 9/11 Attacks can all bring
claims under § 2333. (Report at 8.)
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2. The Report Properly Declined to Invoke
the Statute of Limitations Sua Sponte

“District court[s] ordinarily should not raise [the
statute of limitations] sua sponte,” Davis v. Bryan,
810 F.2d 42, 44 (2d Cir. 1987), even in favor of a
defendant who has never appeared in the case, Sec. &
Exch. Comm’n v. Amerindo Inv. Advisors, 639 F.
App’x 752, 754 (2d Cir. 2016); see also Maalouf v.
Islamic Republic of Iran, 923 F.3d 1095, 1114-15
(D.C. Cir. 2019) (holding that district court “lacked
authority or discretion to sua sponte raise the
terrorism exception’s statute of limitations”). On
January 2, 2013, Congress extended the statute of
limitations for ATA cases related to the 9/11 Attacks
to January 2, 2019. See Nat’'l Def. Authorization Act
for Fiscal Year 2013, Pub. L. No. 112-239, § 1251(c),
126 Stat. 1632, 2017 (2013). Dickey Plaintiffs urge
this Court to deny other Plaintiffs’ motions for default
judgment filed after that date.” (See Objections 17—
33.) Because the statute of limitations 1s “an
affirmative defense that is waived [or forfeited] if not
raised,” Kropelnicki v. Siegel, 290 F.3d 118, 130 n.7
(2d Cir. 2002), and a district court raising the defense
sua sponte 1is disfavored, this Court declines to
dismiss sua sponte claims by other Plaintiffs against
the Taliban as time-barred.

7 Dickey Plaintiffs lack standing to assert the Taliban’s
statute of limitations defense against other Plaintiffs; it is thus
incumbent on this Court to evaluate raising the defense sua
sponte. (See Report at 9 n.5.)




12a

3. U.S. Citizen Plaintiffs Are Entitled to
Default Judgment Awards

This Court has jurisdiction over the U.S. citizens’
default judgment motions under the ATA, (see Report
at 9-11), and Plaintiffs’ allegations establish the
Taliban’s primary and aiding-and-abetting liability in
the 9/11 Attacks,® (see id. at 11-13). This Court
therefore enters default judgment against the
Taliban in favor of U.S. citizen Plaintiffs and must
assess Plaintiffss damages.® The ATA supports
“threefold” damages for pain and suffering, economic
loss, and loss of solatium. 18 U.S.C. § 2333; (see also
Report at 13 (citing cases)). This Court has previously
awarded Plaintiffs such damages against Iran.
(Report at 13 (citing orders).) Magistrate Judge
Netburn correctly adopted and applied to the Taliban
this Court’s prior damages determinations of pain
and suffering and economic damages for the estates
of people killed, pain and suffering damages for
people injured, and solatium damages for immediate
family members (and their functional equivalents) of
people killed in the 9/11 Attacks. (Id. (citing
Plaintiffs’ exhibits; also citing Appendix A
(calculating damages for Dickey Plaintiffs)).) Having
reviewed the exhibits filed by Plaintiffs against Iran
and the new economic damages sought by the

8 As alleged by Plaintiffs, the Taliban is a non-sovereign
“unincorporated association.” (See Report at 10; see also Feb. 21,
2023 Decision, ECF No. 8866, at 22—29 (holding that the United
States has not recognized the Taliban as the government of
Afghanistan and the Judiciary cannot do so).)

9 Five citizen Plaintiffs (Diane Genco, Janlyn Scauso,
Laurie Spampinato, Kimberly Trudel, and Cella Woo-Yuen) are
excluded at counsel’s request. (Report at 13 n.7 (citing Oct. 20,
2022 Letter, ECF No. 8660).)
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Burlingame II Plaintiffs (ECF No. 8364-1), this Court
adopts the Report’s recommendations and awards
treble damages, as provided under § 2333, against
the Taliban. (See Report at 13—14.)

Awards are subject to all caveats and corrections
noted below and in Report Appendix A. Because U.S.
citizens Plaintiffs named in the motion in Case No.
18-cv-03353 (ECF No. 75) have failed to demonstrate
that they appear in the Sixth Amended Consolidated
Master Complaint at ECF No. 1463, (see Report App.
A), or file sufficient evidence as to economic damages
and solatium damages, that motion is denied without
prejudice and with leave to refile.10

IV. CONCLUSION

This Court GRANTS partial final default judgment
as to U.S. citizen Plaintiffs listed in ECF Nos. 8275-1,
8275-3 (other than the five Plaintiffs’ claims that will
be adjudicated with the motion at ECF No. 8568, see
supra note 9), 8364-1, 8380-1, 8380-2, 8490-1, 8755-1,
8755-3,11 and Report Appendix A, subject to the
corrections and caveats described therein.12 It is

10 See also supra note 2 (noting motion also filed in case in
which the Taliban is not a Defendant).

1 Decedent columns should read “Michael Bocchino” and
Plaintiff columns should read “Mary Ann Falzone, as Personal
Representative of the Estate of Thomas Bocchino.” (See ECF No.
8755-3,9 3.)

12 In accordance with the Report’s recommendations and
this Court’s February 21, 2023 Decision denying Plaintiffs’
motion to satisfy their judgments with DAB funds, the PECs’
separate letter request to include “stay” language, staying the
effect of default judgments issued to these new default judgment
Plaintiffs, is DENIED. (Contra PECs’ Mar. 24, 2023 Letter, ECF
No. 8951.)
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ORDERED that U.S. -citizen Plaintiffs are
awarded damages as provided in ECF Nos. 8275-1,13
8275-3,14 8364-1, 8380-1, 8380-2, 8490-1, 8755-1,
8755-3, and Report Appendix A;% and it 1s

ORDERED that prejudgment interest is awarded
at a rate of 4.96 percent per annum, all interest
compounded annually for the period from September
11, 2001 until the date of the judgment for damages;
and it is

ORDERED that these Plaintiffs may apply for
punitive, economic, and/or other damages at a later
date, to the extent such damages were not sought in
these motions.

Default judgment motion at ECF No. 75 in Case
No. 18-¢v-03353 and all noncitizen Plaintiffs’ motions
are DENIED without prejudice and with leave to
refile. Muhammad Omar is dismissed from all actions
in this multidistrict litigation. The Clerk of Court is
directed to close the open motions (ECF Nos. 8274,
8298, 8335, 8363, 8386, and 8959 in 03-md-01570;

13 Trebled damages of $18,893,874 are awarded to the
Estate of Christine Barbuto (pain and suffering of $2,000,000
and economic loss of $4,297,958 for total compensatory of
$6,297,958). (Compare ECF No. 8275-1, § 27 (listing economic
damages as $2,368,810), with ECF No. 3370-1, at 1 (listing
economic damages as $4,297,958).)

14 Trebled solatium damages of $25,500,000 are awarded
to Frederick Irby (compensatory of $8,500,000). (Compare ECF
No. 8275-3, § 250 (relationship as parent but the amount of
$4,250,000 for siblings), with ECF No. 4880, § 441 (relationship
as parent and the amount of $8,500,000 for parents).)

15 Trebled solatium damages of $25,500,000 are also
awarded to Anne Lynch, the child of decedent Farrell Lynch.
(Compare Report at 17, with Decl. John F. Schutty, ECF No.
8387-8, at 4.)
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ECF Nos. 1691, 1701, 1708, 1713, 1720, and 1934 in
02-cv-06977; ECF Nos. 230 and 234 in 02-cv-07230;
ECF No. 167 in 02-cv-07236; ECF No. 75 in 18-cv-
03353).

Dated: March 30, 2023
New York, New York
SO ORDERED.

s/ George B. Daniels
GEORGE B. DANIELS
United States District Judge
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Appendix B
UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
[STAMP]
USDC SDNY
DOCUMENT
ELECTRONICALLY FILED
DOC #:
DATE FILED: 3/15/23

03-MD-01570 (GBD)(SN)

AMENDED REPORT &
RECOMMENDATION

In re:

TERRORIST ATTACKS ON
SEPTEMBER 11, 2001

SARAH NETBURN, United States Magistrate
Judge.

TO GEORGE B. DANIELS, United States
District Judge:
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This document relates to:

Ashton, et al. v. Al Qaeda Islamic, et al.,
No. 02-cv-06977

Burlingame, et al. v. Bin Laden, et al.,

No. 02-¢v-07230

Bauer, et al. v. Al Qaeda Islamic Army, et al.,
No. 02-cv-07236

Leftt, et al. v. Kingdom of Saudi Arabia, et al.,
No. 18-cv-03353

Six sets of plaintiffs (collectively, “Plaintiffs”) in
this multidistrict litigation move for partial final
default judgments against the Taliban and
Muhammad Omar (“Omar”). ECF No. 8274, 8298,
8335, 8363, 8386; No. 18-cv-03353, ECF No. 75.1 The
Plaintiffs include the estates and family members of
people killed and individuals who were injured in the
9/11 Attacks. They assert various federal and state
law claims against the Taliban and Omar, who are
alleged to have aided al Qaeda and facilitated the
9/11 Attacks. The Court recommends granting
default judgments and awarding damages as to
certain claims against the Taliban and denying all
other motions with leave to re-file.2

BACKGROUND

The Court assumes familiarity with this
multidistrict litigation and summarizes only the
relevant procedural and factual background.

1 Unless otherwise note, all ECF numbers refer to the
main MDL docket, No. 03-md-01570.

2 This Report & Recommendation solely amends exhibit
numbers referenced in ECF No. 8925. Appendix A no longer
includes a proposed correction that Plaintiffs corrected in their
amended exhibits.
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Plaintiffs filed a complaint seeking to hold the
Taliban and Omar liable for injuries caused by the
9/11 Attacks. Pursuant to Court order, ECF No. 445,
Plaintiffs served the Taliban and Omar by
publication, ECF Nos. 709, 735 (verifications filed
March 2005). The publication notices directed
defendants to answer the complaints filed on the
multidistrict litigation docket at No. 03-md-01570. Id.

After effectuating service, Plaintiffs filed their
Sixth Amended Consolidated Master Complaint, the
operative complaint for these purposes. ECF No.
1463. Like their previous complaints, it named the
Taliban and Omar as defendants and repeated the
same factual allegations asserting the bases for
jurisdiction and liability. See id. Most Plaintiffs were
named in that complaint, but some were substituted
or added later. See, e.g., ECF No. 7856.

Eight months later, neither defendant had
responded or appeared, so Plaintiffs moved for entry
of default. See ECF No. 1782 (moving under Rule
55.1 of the Local Civil Rules of the Southern and
Eastern Districts of New York, which governs entry
of default). The Court granted that motion on May
12, 2006. ECF No. 1797.

The present motions ask the Court to grant partial
final default judgments against the Taliban and
Omar in favor of diversely situated plaintiffs—
citizens and noncitizens, estate and personal injury
plaintiffs, immediate family members and their
functional equivalents. See ECF Nos. 8274 (Ashton I
motion), 8298 (Burlingame I motion), 8335
(Burlingame II motion), 8363 (Bauer motion), 8386
(Dickey motion); No. 18-cv-03353, ECF No. 75
(Ashton II motion). The Plaintiffs have all been
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awarded relief against Iran and now seek similar
damages against the Taliban and Omar.

DISCUSSION

Rule 55(0)(2) of the Federal Rules of Civil
Procedure authorizes the Court to enter default
judgments against defendants who fail to appear in
or defend cases against them. This process includes
“two steps”—determining that the defendant
defaulted and then entering a default judgment.
Nationsbank of Fla. v. Banco Exterior de Espana, 867
F. Supp. 167, 274 n. 9 (S.D.N.Y. 1994); see Fed. R.
Civ. P. 55(a), (b).

Step one has long been satisfied. The Taliban and
Omar were properly served but have not appeared in
this case. See ECF Nos. 709, 735. The Court
determined that they defaulted in 2006. ECF No.
1797. This default applies even to Plaintiffs added
later. See, e.g., ECF No. 5234 (explaining that
plaintiffs added by notice of amendment “need not re-
serve defendants who have already been served” and
that prior Court orders “shall apply with equal force”
to the new plaintiffs).

Step two 1s now before us. Plaintiffs ask the Court
to enter default judgment and award damages
against the Taliban and Omar. In defaulting, the
defendants admitted “all of the factual allegations of
the complaint, except those relating to damages.” Au
Bon Pain Corp. v. Artect, Inc., 653 F.2d 61, 65 (2d
Cir. 1981). The Court must evaluate those admissions
to determine whether there is “a sufficient basis in
the pleadings” to establish defendants’ liability. Di
Marco Constructors, LI.C v. Sinacola, Inc., 407 F.
Supp. 2d 442, 445 (W.D.N.Y. 2006) (cleaned up);
accord Wagstaff-El v. Carlton Press Co., 913 F.2d 56,
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57 (2d Cir. 1990). If there 1s, the Court assesses
damages, relying on Plaintiffs’ “affidavits or
documentary evidence in lieu of an evidentiary
hearing.” DIRECTV, Inc. v. Hamilton, 215 F.R.D.
460, 462 (S.D.N.Y. 2003); accord Overcash v. United
Abstract Grp., Inc., 549 F. Supp. 2d 193, 196
(N.D.N.Y. 2008); see Action S.A. v. Marc Rich & Co.,
951 F.2d 504, 508 (2d Cir. 1992).

The Court evaluates separately claims: (1) against
Omar; (2) by noncitizens against the Taliban; and (3)
by U.S. citizens against the Taliban. I recommend
denying without prejudice all claims against Omar
and claims against the Taliban brought by
noncitizens. I recommend granting judgment against
the Taliban on claims brought by U.S. citizens with
damages consistent with previous awards against
Iran.

I. The Court Recommends Denying All
Motions for Default Judgments Against
Omar

Plaintiffs’ claims against Omar are not wviable.
Omar 1s dead, and the PECs do not intend to
substitute any party for him. See ECF Nos. 8535,
8540. The Court determined in a prior Report and
Recommendation that all claims against Omar should
be dismissed without prejudice. ECF No. 8540. No
party objected. In line with that Report, the Court
recommends denying Plaintiffs’ motions for default
judgment against Omar. See Floors-N-More, Inc. v.
Freight Liquidators, 142 F. Supp. 2d 496, 503
(S.D.N.Y. 2001) (dismissing complaint rather than
entertaining default judgment because “a default
should not be entered when it would be promptly set
aside” (quoting Fed. R. Civ. P. 55(c))).
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II. The Court Recommends Denying Non-
citizens’ Motions for Default Judgment

The Court next turns to motions for default
judgment brought by noncitizens’ estates and
noncitizen solatium plaintiffs (“noncitizen plaintiffs”)
against the Taliban. ECF Nos. 8274, 8298, 8335,
8363. In various places, noncitizen plaintiffs cite
causes of action under the Anti-Terrorism Act
(“ATA”), 18 U.S.C. § 2333, the Alien Tort Statute
(“ATS”), 28 U.S.C. § 1350, the Foreign Sovereign
Immunities Act (“FSIA”), 28 U.S.C. § 1605(a)(5),
(a)(7) (now codified at § 1605A), the Torture Victim
Protection Act (“TVPA”), 28 U.S.C. § 1350 note, and
state law. ECF No. 8335 at 3—4; see also ECF No.
8275-4 at 2—4 (listing the TVPA, FSIA, and state law
as bases for claims by noncitizens). The complaint,
however, includes only three of these grounds: the
ATA (Count Five), the TVPA (Count Four), and state
law (Counts One, Two, and Three). ECF No. 1463 at
99 463-83.

The ATA permits claims only by an injured
“national of the United States . .. or his or her estate,
survivors, or heirs.” 18 U.S.C. § 2333(a).3 And the
TVPA permits claims only against individuals. 28
U.S.C. § 1350 note. See Mohamad v. Palestinian
Auth., 566 U.S. 449, 461 (2012) (“The text of the

3 Courts disagree about whether § 2333 permits
noncitizens to bring solatium claims where their decedent
family members were U.S. citizens. See Lelchook v. Islamic
Republic of Iran, No. 16-cv-07078 (ILG)(RLM), 2020 WL
12656283, at *3—7 (E.D.N.Y. Nov. 23, 2020) (discussing split in
authority) adopted at 2022 WL 7534195 (Oct. 13, 2022). That
question is not presented here because Plaintiffs’ exhibits listing
noncitizen solatium plaintiffs do not identify the nationalities of
the decedents.
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TVPA ... d[oes] not extend liability to organizations,
sovereign or not.”). As such, neither statute
authorizes claims by these plaintiffs (noncitizens’
estates or noncitizen solatium plaintiffs) against the
Taliban (an “unincorporated association”). ECF No.
1493 at § 10.

That leaves state law. The noncitizen plaintiffs
assert three claims under state tort law: “Wrongful
Death Based on Intentional Murder,” “Survival
Damages Based on Intentional Murder,” and “Assault
and Battery.” ECF No. 1463 at 99 463-75. The
noncitizen plaintiffs do not, however, indicate which
state’s law applies to which claims or what damages
are available for each cause of action. See, e.g., ECF
No. 8275-4 at 2-3 (listing noncitizen plaintiffs
without indicating cause of action). Without
identifying the specific “causes of action for which the
plaintiffs seek damages,” the Court is unable to
determine with certainty the appropriate damages for
each noncitizen plaintiff. ECF No. 8198 (listing
requirements for renewed motions for default
judgment).

The Court therefore recommends DENYING the
motions brought by noncitizen plaintiffs and directing
them to re-file. In accordance with prior Court orders,
renewed motions should include exhibits that
designate the cause of action relevant to each request
for damages, see ECF No. 8198, and should
additionally indicate the relevant state or federal law
authorizing that cause of action. Further, motions
should address the bases for jurisdiction, the

4 The Plaintiffs’ citation to judgments against Iran is
unhelpful on this front because those claims were based on the
FSIA.
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allegations in the complaint establishing liability for
each cause of action, and the scope of damages
available under the relevant law.

III. The Court Recommends Granting Citizens’
Motions for Default Judgment Under the
ATA

Finally, the Court addresses motions by U.S.
citizens (“citizen plaintiffs”) for default judgment
against the Taliban. Citizen plaintiffs assert claims
pursuant to the ATA, 18 U.S.C. § 2333, and other
state and federal law. If their motions are granted,
they will join a growing class of people trying to
collect judgments from the Taliban. No Taliban funds
are currently available, but the prospect of many
judgment creditors vying for limited assets triggered
concern among the Dickey Plaintiffs. They fear that it
will be hard to collect on their own judgments if the
Court enters default judgments on behalf of plaintiffs
whose claims are, in their view, legally invalid.

With the goal of allowing every party to be heard
and to ensure that the Court is carefully applying the
law in these uncontested motions, the Court
permitted supplemental briefing on: (1) whether the
ATA authorizes claims by immediate family members
who are not “heirs” under the relevant state law; and
(2) whether the Court should sua sponte invoke the
statute of limitations when adjudicating motions for
default judgment against the Taliban.

It is within the Court’s authority to consider and
decide these issues. Who can assert claims against
the Taliban is a threshold inquiry at the default
judgment stage—that 1is, whether there is “a
sufficient basis in the pleadings” to establish

defendants’ liability. Di Marco Constructors, 407 F.
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Supp. 2d at 445. Whether a claim is barred by the
statute of limitations is one of the “three factors”
courts can consider when exercising their “discretion”
to enter default judgments—namely, the existence of
“a meritorious defense.” Gunnells v. Teutul, 469 F.

Supp. 3d 100, 102-03 (S.D.N.Y. 2020).

A. The ATA Authorizes Claims by Immediate
Family Members

The ATA permits “any national of the United
States” or “his or her estate, survivors, or heirs” to
sue for injuries caused by acts of terrorism. 18 U.S.C.
§ 2333(a). The Dickey Plaintiffs argue that federal
law does not sufficiently define who qualifies as
“survivors” or “heirs” under the ATA and urge the
Court to look to state law to fill in the resulting gap.
See ECF No. 8814. The Dickey Plaintiffs, accordingly,
assert that only plaintiffs who are “heirs” under
applicable state law can bring ATA claims. See id.
The PECs argue that the Court should interpret
§ 2333 in line with other district courts that have
interpreted the term “survivors” to encompass
immediate family members who might not qualify as
legal heirs. See ECF No. 8813. The Court draws on
the statute’s text, history, and purpose to conclude
that immediate family members of people killed in
terrorist attacks, not just their legal heirs, may sue
under the ATA.

The plain text of § 2333 dictates that “survivors”
include people other than “heirs.” A contrary ruling
would defy basic rules of statutory construction that
direct courts to “give effect ... to every word
Congress used.” Reiter v. Sonotone Corp., 442 U.S.
330, 339 (1979). This alone requires reading




25a

“survivors” to include family members who are not
considered “heirs” under the relevant estate law.

Several courts agree. In Estates of Ungar ex rel.
Strachman v. Palestinian Authority, 304 F. Supp. 2d
232 (D.R.I. 2004), the district court analyzed the text,
history, and purpose of § 2333 to hold that the
parents and siblings of a person killed in a terrorist
attack were entitled to bring claims under the ATA.
The court explained, “Congress did not intend that
the class of persons able to bring actions pursuant to
§ 2333(a) should be interpreted narrowly.” Id. at 263.
By “including the term ‘survivors,” it “evidenced an
intention” to extend liability to “family members who
are not legal heirs.” Id. In adopting Ungar’s analysis,
the district court in Knox v. Palestine Liberation
Organization, 442 F. Supp. 2d 62, 75 (S.D.N.Y. 2006),
emphasized that the “legislative history of the ATA
and the underlying purpose of the ATA to deter and
punish acts of international terrorism” supports
including parents and siblings in “survivors.” See also
Est. of Henkin v. Kuveyt Turk Katilim Bankasi, A.S.,
495 F. Supp. 3d 144, 152 (E.D.N.Y. 2020) (clarifying
that § 2333 does not limit a family to a single suit
brought by either the injured person, his estate, his
heir, or his survivor).

Linking the interpretation of § 2333 to state law
would also prevent the ATA from providing uniform
access to the federal courts. Through the ATA and
similar causes of action, Congress aimed to “provide
civil litigants with the broadest possible basis,
consistent with the Constitution of the United States,
to seek relief’ for injuries from terrorist acts. 28
U.S.C. § 2333 note. That goal is inconsistent with an
interpretation of § 2333 that depends on states’ estate
law, which varies in breadth and application.
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For these reasons, the Court holds that people
directly injured, estates and heirs of people killed,
and immediate family members (and functional
equivalents of immediate family members) of people
killed in the 9/11 Attacks can all bring claims under
§ 2333.

B. The Court Will Not Invoke the Statute of
Limitations Sua Sponte

On January 2, 2013, Congress extended the statute
of limitations for ATA cases related to the 9/11
Attacks to January 2, 2019. See National Defense
Authorization Act for Fiscal Year 2013, Pub. L. No.
112-239, § 1251(c), 126 Stat. 1632, 2017 (2013). The
Dickey Plaintiffs ask the Court to reject motions for
default judgment from plaintiffs who filed their
claims after that date. Typically, such a request
would come from a defendant. After all, the statute of
limitations is “an affirmative defense that is waived if
not raised.” Kropelnicki v. Siegel, 290 F.3d 118, 130
n.7 (2d Cir. 2002). Here, in the default posture, the
Court must decide whether to invoke the statute of
limitations sua sponte.

The Court of Appeals for the D.C. Circuit has
authoritatively addressed this issue and held that it
1s reversable error for a district court to invoke the
statute of limitations on behalf of a defaulting
defendant in the terrorism context. In Maalouf v.
Islamic Republic of Iran, 923 F.3 1095, 1114-15 (D.C.
Cir. 2019), the court held that the district court
“lacked authority or discretion to sua sponte raise the
terrorism exception’s statute of limitations” to
dismiss cases brought under the FSIA. Its reasoning
1s consistent with precedent from the Court of
Appeals for the Second Circuit, which recognizes that
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“district court[s] ordinarily should not raise [the
statute of limitations] sua sponte,” Davis v. Bryan,
810 F.2d 42, 44 (2d Cir. 1987), even in favor of a
defendant who has never appeared in the case, Sec. &
Exch. Comm’n v. Amerindo Inv. Advisors, 639 F.
App’x 752, 754 (2d Cir. 2016). See also Davis, 810
F.2d at 45 (finding “an error of law” where district
court raised statute of limitations sua sponte).
Accordingly, the Court declines to dismiss sua sponte
claims against the Taliban as time-barred.5

C. The Court’s Jurisdiction Is Sufficient for
Default Judgment

The Court has subject matter jurisdiction over ATA
claims under § 2333(a). Sokolow v. Palestine
Liberation Org., 583 F. Supp. 2d 451, 455 (S.D.N.Y.
2008). Default judgment is therefore appropriate for
these claims. See Bracken v. MH Pillars Inc., 290 F.
Supp. 3d 258, 268 (S.D.N.Y 2017) (dismissing rather
than granting default judgment where court lacked
subject matter jurisdiction).

The Court need not establish its personal
jurisdiction over the Taliban before entering default
judgment. Personal jurisdiction protects an
individual right that can be “purposely waived or
inadvertently forfeited” by a defendant (much like the
statute of limitations). City of New York v. Mickalis
Pawn Shop, LL.C, 645 F.3d 114, 133 (2d Cir. 2011).

5 The Dickey Plaintiffs contend that such dismissal would
not be on the Court’s own motion (that is, sua sponte) because
they are raising it. While the Court concludes that it is
appropriate to confirm its own authority before entering default
judgments, for the reasons stated by the PECs, the Dickey
Plaintiffs do not have standing to assert the Taliban’s defense
against other parties.
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Where no defendant appears, the Court of Appeals
does not require courts to analyze personal
jurisdiction before granting default judgment.
Sinoyving Logistics Pte Litd. v. Yi Da Xin Trading
Corp., 619 F.3d 207, 213, 213 n. 7 (2d Cir. 2010)
(holding that courts “may”’ analyze personal
jurisdiction but leaving open the question whether
they “must” do so before entering default judgment).
Here, the Court is “skeptical” that addressing
personal jurisdiction “without the benefit of
adversarial briefing” would “actually preserve|]
judicial resources.” CKR Law LLP v. Anderson Invs.
Int’l, LL.C, 544 F. Supp. 3d 474, 480 (S.D.N.Y. 2021)
(declining to analyze personal jurisdiction). It
therefore declines to decide whether it has
jurisdiction over the Taliban in this context.

If the Court were required to reach the issue,
Plaintiffs’ allegations offer a “prima facie” case that
the Taliban is subject to the Court’s jurisdiction.
Mwani v. bin Laden, 417 F.3d 1, 6 (D.C. Cir. 2005)
(explaining that courts within the D.C. Circuit must
establish “prima facie” jurisdiction before entering
default judgment). To begin, Plaintiffs describe the
Taliban as a non-sovereign “unincorporated
association,” so the jurisdictional requirements of the
FSIA would not apply.® As with all non-sovereign
defendants, the Taliban is subject to the Court’s

6  The Court treats the Taliban as a non-sovereign
defendant for two additional reasons. First, “[a] defendant
seeking to invoke the FSIA’s protections must make a prima
facie showing that it is a foreign sovereign,” which the Taliban
has failed to do. Beierwaltes v. I'Office Federale De La Culture
D LA Confederation Suisse, 999 F.3d 808, 817 (2d Cir. 2021).
Second, the United States has not recognized the Taliban as the
government of Afghanistan, and the judicial branch cannot do
so. See ECF No. 8866 at 22—29.
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jurisdiction if (1) it was properly served; (2) there is a
statutory basis for personal jurisdiction; and (3) the
exercise of jurisdiction is consistent with due process.
Esso Expl. & Prod. Nigeria Ltd. v. Nigerian Nat’l
Petroleum Corp., 40 F.4th 56, 69 (2d Cir. 2022).
Plaintiffs meet the first prong because they served
the Taliban by publication pursuant to the Court’s
order. ECF Nos. 445, 709, 735. They meet the second
under either a state long-arm statute or Rule 4(k). Cf.
ECF No. 8911 at 14-16 (discussing interplay between
state long-arm statutes and Rule 4(k)). And they
meet the third with allegations that the Taliban
“supplied material and logistical support to AL
QAEDA and BIN LADEN in furtherance of their
terrorist plans to attack the United States of
American and murder U.S. citizens.” ECF No. 1463
at § 11. That is the type of “intentional, and allegedly
tortious,” conduct “expressly aimed” at the United
States that would satisfy due process. In re Terrorist
Attacks on Sept. 11, 2001, 538 F.3d 71, 95 (2d Cir.
2008). Collectively, these allegations create a prima
facie case for personal jurisdiction. Jurisdiction poses
no barrier to granting default judgment.

D. Plaintiffs’ Allegations Establish the
Taliban’s Liability

Section 2333 creates both primary and aiding-and-
abetting liability for non-sovereign defendants. A
defendant is subject to primary liability under
§ 2333(a) if he engaged in wunlawful acts of
Iinternational terrorism that proximately caused the
plaintiff’s injuries. Lelchook v. Islamic Republic of
Iran, 393 F. Supp. 3d 261, 266 (E.D.N.Y. 2019).
International terrorism “involve[s] violent acts or acts
dangerous to human life that are a violation of the

9, «

criminal laws”; “appear to be intended” “to intimidate
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or coerce a civilian population,” “influence the policy
of a government by intimidation or coercion,” or
“affect the conduct of a government by mass
destruction, assassination, or kidnapping”; and “occur
primarily outside” the U.S. or “transcend national
boundaries.” 18 U.S.C. § 2331(1). As such, “material
support to a known terrorist organization” can trigger
Liability if that material support “involve[ed] violence
or endangering human life” and “appear[ed] intended
to intimidate or coerce civilian populations or to
influence or affect governments.” Linde v. Arab Bank,
PLC, 882 F.3d 314, 332 (2d Cir. 2018).

Alternatively, a defendant is subject to aiding-and-
abetting liability under § 2333(d)(2) if: (1) he
“aid[ed]” the designated foreign terrorism
organization whose act of terrorism caused the
plaintiff’'s injury; (i1) he was “generally aware of his
role as part of an overall illegal or tortious activity at
the time that he provide[d] the assistance™; and (ii1)
he “knowingly and substantially assist[ed]” the act
of terrorism. Honickman v. BLOM Bank SAL, 6 F.4th
487, 494 (2d Cir. 2021) (quoting Halberstam v. Welch,
705 F.2d 472, 477 (D.C. Cir. 1983)); see also 18 U.S.C.
§ 2333(d)(2).

Plaintiffs’ allegations, taken as true, satisfy both
theories. They allege that the Taliban “supplied
material and logistical support to AL QAEDA and
BIN LADEN in furtherance of their terrorist plans to
attack the United States of American and murder
U.S. citizens.” ECF No. 1463 at § 11. The Taliban
was so “closely linked” with al Qaeda that bin Laden
allegedly served as “the de facto head of TALIBAN
intelligence and security.” Id. at § 12. It allegedly
provided bin Laden with the resources to “construct
and maintain camps in Afghanistan and train AL
QAEDA members and other terrorists from around
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the world in the deadly and depraved methods of
committing acts of violence, murder, destruction and
mayhem.” Id. And the Taliban “continued to offer
sanctuary to BIN LADEN and AL QAEDA members”
after 9/11. Id. By facilitating al Qaeda’s terrorist
training camps, the Taliban materially supported the
9/11 Attacks in a way that “endanger[ed] human life,”
was “Intended to intimidate or coerce civilian[s]” or
their governments, and proximately caused citizen
plaintiffs’ injuries, such that it is primarily liable
under § 2333(a). Linde, 882 F.3d at 332. Those same
allegations show the mental state and assistance to a
foreign terrorism organization necessary to establish
aiding-and-abetting liability under § 2333(d)(2). See
Honickman, 6 F.4th at 494. Based on these lLiability
findings, the Court recommends entering default
judgment against the Taliban in favor of citizen
plaintiffs.7

E. Plaintiffs Are Entitled to Treble Damages

All that remains is for the Court to assess
damages. The ATA supports “threefold” damages for
pain and suffering, economic loss, and loss of
solatium. § 2333; see Morris v. Khadr, 415 F. Supp.
2d 1323 (D. Utah 2006) (awarding pain and suffering
damages under the ATA); Knox, 442 F. Supp. 2d 62
(same for economic damages); Pescatore v. Palmera
Pineda, 345 F. Supp. 3d 68 (D.D.C. 2018) (same for
solatium damages).

7 At counsel’s request, the Court excludes five plaintiffs
from this motion—Diane Genco, Janlyn Scauso, Laurie
Spampinato, Kimberly Trudel, and Cella Woo-Yuen. See ECF
No. 8660. These plaintiffs’ claims will be promptly resolved with
the motion for default judgment at ECF No. 8568.
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The Court has previously awarded Plaintiffs these
types of damages against Iran. See, e.g., ECF Nos.
3226 (pain and suffering damages), 3296 (economic
damages), 3396 (solatium damages), 5954 (pain and
suffering for personal injury damages). The Court
does not need to re- evaluate the evidence supporting
those determinations. It adopts and applies to the
Taliban each prior determination of pain and
suffering and economic damages for the estates of
people killed, pain and suffering damages for people
injured, and solatium damages for immediate family
members (and the functional equivalents of
immediate family members) of people killed in the
9/11 Attacks, as set forth in ECF Nos. 8275-1, 8275-3,
8380-1, 8380-2, 8490-1, 8755-1, 8755-3, No. 18-cv-
03353 at ECF Nos. 76-1, 76-2, and Appendix A
(calculating appropriate damages for Dickey
plaintiffs), subject to the corrections and caveats
described in Appendix A. In accordance with § 2333,
it also recommends awarding treble damages.

One group of plaintiffs requires the Court to make
new findings. The Burlingame II plaintiffs seek
economic damages not awarded in connection with
any previous default judgment motion. The Court has
reviewed the evidence supplied by these plaintiffs
and concludes that it supports the requested
amounts. Accordingly, the Court recommends
awarding economic damages to the plaintiffs as listed
in ECF No. 8364-1, and awarding treble damages as
provided under § 2333.

CONCLUSION

The Court recommends GRANTING partial final
default judgment as to the U.S. citizen plaintiffs
listed in ECF Nos. 8275-1, 8275-3 (other than the five



33a

whose claims will be adjudicated with the motion at
ECF No. 8568 in accordance with ECF No. 8660),
8364-1, 8380- 1, 8380-2, 8490-1, 8755-1, 8755-3, No.
18-cv-03353 at ECF Nos. 76-1, 76-2, and Appendix A,
subject to the corrections and caveats described there.
To that end, it recommends:

e awarding these plaintiffs damages as
provided in ECF Nos. 8275-1, 8275-3,
8364-1, 8380-1, 8380-2, 8490-1, 8755-1,
8755-3, No. 18-cv-03353 at ECF Nos. 76-1,
76-2, and Appendix A;

e awarding pre-judgment interest assessed
at 4.96 percent per annum, compounded
annually for the period from September
11, 2001, until the date of the judgment for
damages; and

e permitting these plaintiffs to seek
punitive, economic, and other appropriate
damages at a later date, to the extent such
damages were not sought in these motions.

The Court recommends DENYING all other
motions with leave to re-file. It further recommends
permitting all plaintiffs in these actions to apply for
default judgment awards in later stages, to the extent
such awards have not already been addressed.

s/ Sarah Netburn
SARAH NETBURN
United States Magistrate Judge

DATED: March 15, 2023
New York, New York
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NOTICE OF PROCEDURE FOR FILING
OBJECTIONS TO THIS REPORT
AND RECOMMENDATION

The parties shall have fourteen days from the
service of this Report and Recommendation to file
written objections under 28 U.S.C. § 636(b)(1) and
Rule 72(b) of the Federal Rules of Civil Procedure. A
party may respond to another party’s objections
within fourteen days after being served with a copy.
Fed. R. Civ. P. 72(b)(2). These objections shall be filed
with the Clerk of the Court, with courtesy copies
delivered to the chambers of the Honorable George B.
Daniels at the United States Courthouse, 500 Pearl
Street, New York, New York 10007, and to any
opposing parties. See 28 U.S.C. § 636 (b)(1); Fed. R.
Civ. P. 6(a), 6(d), 72(b). Any requests for an extension
of time for filing objections must be addressed to
Judge Daniels. The failure to file these timely
objections will result in a waiver of those objections
for purposes of appeal. See 28 U.S.C. § 636(b)(1); Fed.
R. Civ. P. 6(a), 6(d), 72(b); Thomas v. Arn, 474 U.S.
140 (1985).
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Appendix C
MANDATE

S.D.N.Y.-N.Y.C.
02-cv-6977
03-md-1570
Daniels, J.

Netburn, M.d.

United States Court of Appeals
FOR THE SECOND CIRCUIT

At a stated term of the United States Court of
Appeals for the Second Circuit, held at the Thurgood
Marshall United States Courthouse, 40 Foley Square,
in the City of New York, on the 30tk day of August,
two thousand twenty-three.

Present:

Richard J. Sullivan,

Steven J. Menashi,

Sarah A. L. Merriam,
Circuit Judges.

23-821

In re Lisa O’Brien, Patricia Ryan,

Petitioners.
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Petitioners seek a writ of mandamus directing the
district court to vacate certain default judgments and
dismiss certain complaints. Upon due consideration,
it is hereby ORDERED that the petition is DENIED
because Petitioners have not demonstrated that they
are entitled to mandamus relief. See Cheney v. U.S.
Dist. Ct. for D.C., 542 U.S. 367, 38081 (2004).

FOR THE COURT:

/s/ Catherine O’Hagan Wolfe

Catherine O’Hagan Wolfe, Clerk of Court
[SEAL]

A True Copy

/s/ Catherine O’Hagan Wolfe

Catherine O’Hagan Wolfe, Clerk

United States Court of Appeals, Second Circuit
[SEAL]

MANDATE ISSUED ON 09/20/2023
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Appendix D

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

03 MDL 1570 (GBD)(SN)
ECF Case

In Re Terrorist Attacks on September 11, 2001

This document relates to:

Ashton, et al. v. al Qaeda Islamic Army, et al., 02-cv-
6977 (GBD)(SN)
-and-

All Wrongful Death Default Judgment Applications
Filed Against the Taliban

DECLARATION OF PLAINTIFF LISA O’BRIEN
IN SUPPORT OF RULE 72(b)(2) OBJECTIONS
TO MARCH 15 REPORT &
RECOMMENDATION [ECF#8929]

Lisa O’Brien, pursuant to 28 U.S.C. § 1746,
declares under the penalty of perjury under the laws
of the United States of America, that the following is
true and correct:

1. I am the court-appointed personal
representative of the Estate of Timothy M. O’Brien,
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who perished at the World Trade Center as a result of
the terrorist attacks on September 11, 2001.

2. I submit this Declaration on my own behalf as
the surviving spouse of Timothy M. O’Brien, and on
behalf of the only other New York State designated
“heirs” of my late husband, our three children: John
O’Brien, Madeline O’Brien, and Jacqueline O’Brien.

3. I can affirm to the Court that my deceased
husband lived with me and my three children at a
private home at 16 Wishing Well Lane, Old
Brookville, New York 11545 at the time of his death.
I can further affirm that my children and I were the
only “immediate family members” living with my
husband and that no other family member lived with
us (or was dependent on my husband — financially or
emotionally) at the time of his death.

4. For the foregoing reasons, I ask that the Court
to deem my children and me as the only “immediate
family members” of Timothy O’Brien.

5. My attorney (John F. Schutty) has advised me
that under New York State estate administration
law, when a decedent is survived by a spouse and
children, they are considered the decedent’s only
“legal heirs” (New York estate administration law
explicitly denies parents and siblings of a decedent
any wrongful death damages under such
circumstances).

6. I was originally unaware that my ex-in-laws
(my deceased husband’s parents and siblings) had
filed lawsuits (separate apart from mine) for alleged

wrongful death damages sustained as a result of my
husband’s death.

7. My attorney only recently completed a search
of the MDL docket and advised me, for the first time,
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about the substantial wrongful death damages that
were awarded against the Islamic Republic of Iran
(“Iran”) and in favor of my ex-in-laws.

8. I was dismayed to learn how large the awards
were to my ex-in-laws and even more dismayed to
learn how these judgments affected/reduced the
distribution of money from the U.S. Victims of State
Sponsored Terrorism Fund (“USVSST”) to me and my
children.

9. Here is what my attorney has told me about
the default judgments that were awarded to my ex-
in-laws against Iran:

Non-Legal Heirs of Timothy O’Brien
Awarded Solatium Damages Against Iran

Date Name Solatium
Action Action |Attorneys| (Relation Awards
Filed to Decedent) w
Burnett et al.
v.
12/18/2015| The Islamic Motle Bernard $8,500,000
Burnett | Republic | p. 0770 | J.OBrien | 7/31/2017
ECF#1 of Iran, (Parent) ECF#3666
No.
15-¢v-09903
Marilyn $8,500,000
“ “ « O’Brien 7/31/2017
(Parent) ECF#3666
Robert L. $4,250,000
« « « O’Brien 9/6/2019
(Sibling) ECF#5087
« « « Kathleen Tighe $é§’25;0’000
(Sibling) 7/31/2017
ECF#3666
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Non-Legal Heirs of Timothy O’Brien
Awarded Solatium Damages Against Iran

to Non-Heirs Thus Far

Patrick $4,250,000
« « « O'Brien 7/29/2019
(Sibling) | ECF#4706
Therese A. $4,250,000
«“ “ “ Visconti 4/27/2018
(Sibling) | ECF#3986
v3
09/04/2019 . ) Kevin O'Brien | >%220,000
ECF#5087 (Sibling) 9/6/2019
g ECF#5087
[No DJ Sean O'Brien | [$%4250,000]
- Filed Yet] - (Sibling) [No DJ
Filed Yet]
Total Solatium Damages Awarded $38,500,000

*We have been unable to determine when and if Kevin O’Brien
was added as a party-plaintiff, but he was issued a default
judgment award.

10. And here are the default judgment awards
granted to me and my three children against Iran:
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Legal Heirs of Timothy O’Brien
Awarded Solatium Damages Against Iran!

Name

Date.Actlon Action |Attorneys| (Relation Solatium
Filed Awards
to Decedent)
Burlingame| Law
09/10/2002 et al. Office of Lisa O'Brien $12,500,000
Burlingame | v. Laden, | JohnF. (Spouse) 01/07/2020
ECF#1 et al., Schutty pous ECF#5452
02-cv-7230 P.C.
) ) « | John O'Brien | 3000000
(Child) 01/07/2020
ECF#5452
Madeline | $8,500,000
« “ « O’Brien 01/07/2020
(Child) ECF#5452
Jacqueline | $8,500,000
“ “ - O’Brien 01/07/2020
(Child) ECF#5452
Total Solatium Damages Awarded
to Legal Heirs Thus Far $38,000,000

1 The Estate of Timothy M. O’Brien was also awarded
economic loss damages of $94,984,220 (ECF MDL#5376), but the
U.S. Victims of State Sponsored Terrorism Fund (“USVSST”)
limited the legal heirs of my husband to a total cap of $35
million (solatium plus economic loss damages) before our
USVSST awards were calculated, while individual “immediate
family members” were given a cap of $20 million “for 9/11 family
members who are not a 9/11 spouse or 9/11 dependent.” What is
undeniable is that the recoveries of parents and siblings
necessarily decrease the Fund’s assets and limit what is
available to heirs. See USVSST website, FAQ 4.1,
http://www.usvsst.com/faq.php
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11. Upon information and belief, awards against
Iran were granted to non-heirs without regard to
whether the statute of limitations of the Foreign
Sovereign Immunities Act was satisfied (a 10-year
statute of limitations). And non-heirs and heirs then
proceeded into the USVSST where a limited amount
of funds were available to be shared amongst
claimants. Undeniably, my children and I were hurt
by the award of wrongful death damages to my
deceased husband’s parents and siblings and
resulting payments by the USVSST.

12. My attorney now has advised that my ex-in-
laws also have default judgment applications for
wrongful death damages against the Taliban.

13. Below is what my attorney has advised me:

Non-Heirs of Timothy O’Brien
Who Have Requested Solatium Damages
Against the Taliban

Date Name Solatium
Action Action |Attorneys| (Relation Awards
Filed to Decedent) Sought
Burnett et al.
0.
04/29/2017 Al Baraka Motl Bernard $8,500,000
ECF | Inv. Dev. Ricg Legc J.O'Brien | 01/20/2022
#3663 | Corp., et al., (Parent) ECF#7618
No.
03-cv-9849
Marilyn $8,500,000
[13 [13 [13 O?Brien [13
(Parent) “
Robert L. $4,250,000
[13 [13 [13 O’Brien [13
(Sibling) «
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Non-Heirs of Timothy O’Brien

Who Have Requested Solatium Damages
Against the Taliban

the Taliban by Non-Heirs

« « « Kathleen Tighe $4,252‘0,000
Patrick
[13 [13 [13 O?Brien [13
(Sibling)
Therese A.
“ “ “ Visconti $4,250,000
(Sibling)
10/25/2022, . . - $4,250,000
ECF « « Ke‘(’é?b(l)ifl;len 09/26/2022
#8679-1 g ECF#8559
« « « Sean O’Brien $4’25“0’000
Total Solatium Awards Sought Against $42,500,000

Legal Heirs of Timothy O’Brien
Seeking Solatium Damages Against the Taliban

Ashton)

Date Action . Nam.e Solatium
Filed Action |Attorneys| (Relation Awards
to Decedent)| Sought
Burlingame
et al. Law
09/10/2002 v. Laden, | Office of Lisa O'Brien $12,500,000
Burlingame etal., John F. q 08/17/2022
ECF#1 | 02-cv-7230 | Schutty | ©POUS®) | RCF#8386
(now P.C.
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Legal Heirs of Timothy O’Brien
Seeking Solatium Damages Against the Taliban

« « « John O’Brien $8’599’OOO
(Child) «

Madeline $8,500,000
« « « O’Brien «“
(Child) «

Jacqueline | $8,500,000
[13 [13 _ O’Brien [13
(Child) «

Total Solatium Award Sought Against

the Taliban by Legal Heirs $38,000,000

14. Again, a limited fund of money (Gf any) is
expected to be available to all plaintiffs making
claims against the Taliban. Again, awards to non-
heirs, and those who have filed untimely claims, will,
at a minimum, reduce the recoveries of my children
and me from the Taliban and any limited fund of
money that may be available.

15. I expressly object to the Court making
wrongful death awards to “non-heirs.”

16. I also object to the Court issuing awards to
plaintiffs who have filed claims after the statute of
limitations has expired. This Court apparently has
previously determined that one wrongful death
lawsuit, filed by any family member, protects any
subsequent wrongful death lawsuit filed by any other
family member of the decedent, against the statute of
limitations. See, e.g., ECF MDL#5095 at 1, 5096 at 1
and 5097 at 1. Please do not allow non-heirs to
“piggy-back” on my timely legal action, and then
reduce the wrongful death damage money paid to my
late husband’s estate.
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Dated: New York, New York
March 28, 2023

I declare under penalty of perjury under the laws of
the United States of America that the foregoing
is true and correct.

/s/ Lisa O’Brien
Lisa O’Brien
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Appendix E

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

03 MDL 1570 (GBD)(SN)
ECF Case

In Re Terrorist Attacks on September 11, 2001

This document relates to:

Ashton, et al. v. al Qaeda Islamic Army, et al., 02-cv-
6977 (GBD)(SN)

DECLARATION OF PLAINTIFF PATRICIA
RYAN IN SUPPORT OF DEFAULT JUDGMENT
APPLICATION AGAINST THE TALIBAN

Patricia Ryan, pursuant to 28 U.S.C. § 1746,
declares under the penalty of perjury under the laws
of the United States of America, that the following is
true and correct:

1. 1 am the court-appointed personal
representative of the Estate of John J. Ryan, Jr., who
perished at the World Trade Center as a result of the
terrorist attacks on September 11, 2001.

2. I submit this Declaration on my own behalf as
the surviving spouse of John J. Ryan, Jr., and on
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behalf of the only other New Jersey State designated
“heirs” of my late husband, our three children: Colin
Ryan, Kristen Ryan and Laura Ryan.

3. I can affirm to the Court that my deceased
husband lived with me and my three children at a
private home at 53 Ellsworth Drive, W. Windsor,
New dJersey 08550, at the time of his death. I can
further affirm that my children and I were the only
“Immediate family members” living with my husband
and that no other family member lived with us (or
was dependent on my husband — financially or
emotionally) at the time of his death.

4. For the foregoing reasons, I ask that the Court
to deem my children and me as the only “immediate
family members” of John J. Ryan, Jr.

5. My attorney (John F. Schutty) has advised me
that under New Jersey State estate administration
law, when a decedent is survived by a spouse and
children, they are considered the decedent’s only “legal
heirs” (New Jersey estate administration law explicitly
denies parents and siblings of a decedent any wrongful
death damages under such circumstances).

6. I was originally unaware that my ex-in-laws
(my deceased husband’s parents and siblings) had
filed lawsuits (separate apart from mine) for alleged

wrongful death damages sustained as a result of my
husband’s death.

7. My attorney only recently completed a search
of the MDL docket and advised me about the
substantial wrongful death damages that were
awarded against the Islamic Republic of Iran (“Iran”)
and in favor of my ex-in-laws.

8. I was dismayed to learn how large the awards
were to my ex-in-laws and even more dismayed to learn
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how these judgments affected/reduced the distribution
of money from the U.S. Victims of State Sponsored
Terrorism Fund (“USVSST”) to me and my children.

9. Here is what my attorney has told me about
the default judgments that were awarded to my ex-
in-laws against Iran:

Non-Legal Heirs of John J. Ryan, Jr.
Awarded Solatium Damages Against Iran

Date Name Solatium
Action Action |Attorneys| (Relation Awards
Filed to Decedent)
Burnett et al.
0.
The Islamic
Republic
121182015 I{I’""”’ Motl John J. Ryan | $8,500,000
Burnett | . “0oooo| peorre | (Parent- | 10/31/2016
ECF#1 Deceased) ECF#3387
(In-laws
were
individually
named in
complaint)
Bauer, et al.
v. al Qaeda
Islamic
Army, et al.,
ECF No. 02-cv- [Baumeister] Mary V. Ryan | $8,500,000
#3371.1 7236 & Samuels, (Parent- 10/31/2016
(In-laws P.C. Deceased) ECF#3387
were not
individually
named in
complaint)
Colleen Ryan | $4,250,000
(Sibling- 10/31/2016
Deceased) ECF#3387
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Non-Legal Heirs of John J. Ryan, Jr.
Awarded Solatium Damages Against Iran

. $4,250,000

Aileen Ryan | 4 /51001

(Sibling) ECF#3387

. $4,250,000

Patrick | /2119016

Ryan (Sibling) ECF#3387

Teague M. $4,250,000

Ryan 10/31/2016

(Sibling) ECF#3387
Total Solatium Damages Awarded $34,000,000

to Non-Heirs Thus Far

10. And here are the default judgment awards
granted to me and my three children against Iran:
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Legal Heirs of John J. Ryan, Jr.
Awarded Solatium Damages Against Iran!

. Name .
Datl?‘.Actlon Action |Attorneys| (Relation Solatium
iled " Awards
o Decedent)
Ryan et al.
v. Islamic
Republic of
Iran, et al.,
20-cv-00266 Law
8/31/2015 (default Office of Patricia $12,500,000
ECF judgment | JohnF. Ryan 2/21/2020
#3014 now moved | Schutty (Spouse) ECF#5999
to Ashton P.C.
action by
virtue of
MDL
ECF#8985)
Colin Ryan | T000
(Child)
ECF#5999
Kristen $8,500,000
Ryan 2/21/2020
(Child) ECF#5999
Laura $8,500,000
Ryan 2/21/2020
(Child) ECF#5999
Total Solatium Damages Awarded $38,000,000

to Heirs Thus Far

1 The Estate of John J. Ryan, Jr. was also awarded economic
loss damages of $16,159,990 (ECF MDL#5999), but the U.S. Victims
of State Sponsored Terrorism Fund (“USVSST”) limited the legal
heirs of my husband to a total cap of $35 million (solatium plus
economic loss damages) before our USVSST awards were
calculated, while individual “immediate family members” were
given a cap of $20 million “for 9/11 family members who are not a
9/11 spouse or 9/11 dependent.” What is undeniable is that the
recoveries of parents and siblings necessarily decrease the Fund’s
assets and limit what is available to heirs. See USVSST website,
FAQ 4.1, http://www.usvsst.com/faq.php.
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11. Upon information and belief, awards against
Iran were granted to non-heirs without regard to
whether the statute of limitations of the Foreign
Sovereign Immunities Act was satisfied (a 10-year
statute of limitations). And non-heirs and heirs then
proceeded into the USVSST where a limited amount
of funds were available to be shared amongst
claimants. Undeniably, my children and I were hurt
by the award of wrongful death damages to my
deceased husband’s parents and siblings and
resulting payments by the USVSST.

12. My attorney now has advised that my ex-in-
laws also have default judgment applications for
wrongful death damages against the Taliban.

13. Below is what my attorney has advised me has

been filed by the non-heirs and heirs of my deceased
husband:

Non-Heirs of John J. Ryan, Jr.
Who Have Requested Solatium Damages
Against the Taliban

Date Name Solatium
Action Action |Attorneys| (Relation Awards
Filed to Decedent) Sought

Burnett et al.
v

01/20/2022| The Islamic Motle John J. Ryan | $8,500,000
ECF | Republicof | p. - Lgc (Parent- 01/20/2022
#7618 Iran, Deceased) ECF#7621
No.
15-cv-09903

Mary V. Ryan | $8,500,000
(Parent- “
Deceased)

[13
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Non-Heirs of John J. Ryan, Jr.

Who Have Requested Solatium Damages
Against the Taliban

Colleen Ryan | $4,250,000
(Sibling- «
Deceased) «
Aileen Ryan $4’2§‘0’000
(Sibling) w
Patrick Ryan $4’2§‘0’000
(Sibling) w
Teague $4,250,000
M. Ryan «
(Sibling) «
Total Solatium Awards Sought Against
the Taliban by Non-Heirs $34,000,000

Legal Heirs of John J. Ryan, Jr.
Seeking Solatium Damages Against the Taliban

Date Action
Filed

Action

Name
(Relation
to Decedent)

Attorneys

Solatium
Awards
Sought

02/01/2022
ECF#7643

Ryan, et al.
v. Islamic
Republic of
Iran, et al.,
20-cv-00266
(default
judgment
now moved
to Ashton
action by
virtue of
MDL
ECF#8985)

Law
Office of
John F.
Schutty

P.C.

Patricia Ryan
(Spouse)

$12,500,000
02/01/2022
ECF#7644




53a

Legal Heirs of John J. Ryan, Jr.
Seeking Solatium Damages Against the Taliban

« « « Colln Ryan $8’5Q9’000
(Child) «

« « « Kristen Ryan $8’5Q9’000
(Child) «

« « B Laura Ryan $8’5Q9’OOO
(Child) «

Total Solatium Award Sought Against
the Taliban by Legal Heirs $38,000,000

14. Again, a limited fund of money (if any) is
expected to be available to all plaintiffs making
claims against the Taliban. Again, awards to non-
heirs, and those who have filed untimely claims, will,
at a minimum, reduce the recoveries of my children
and me from the Taliban and any limited fund of
money that may be available.

15. I expressly object to the Court making
wrongful death awards to “non-heirs.”

16. I also object to the Court issuing awards to
plaintiffs who have filed claims after the statute of
limitations has expired. This Court apparently has
previously determined that one wrongful death
lawsuit, filed by any family member, protects any
subsequent wrongful death lawsuit filed by any other
family member of the decedent, against the statute of
limitations. See, e.g., ECF MDL#5095 at 1, 5096 at 1
and 5097 at 1. Please do not allow non-heirs to
“piggy-back” on my timely legal action, and then
reduce the wrongful death damage money paid to my
late husband’s estate.
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Dated: New York, New York
April 21, 2023

I declare under penalty of perjury under the laws of
the United States of America that the foregoing
is true and correct.

/s/ Patricia Ryan
Patricia Ryan
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Appendix F
RELEVANT STATUTES

RELEVANT SECTIONS OF
THE ANTI-TERRORISM ACT

18 U.S.C. § 2333

Section 2333 - Civil remedies

(a) ACTION AND JURISDICTION. — Any national of
the United States injured in his or her person,
property, or business by reason of an act of
international terrorism, or his or her estate, survivors,
or heirs, may sue therefor in any appropriate district
court of the United States and shall recover threefold
the damages he or she sustains and the cost of the
suit, including attorney’s fees.

18 U.S.C. § 2335

Section 2335 - Limitation of actions

(a) IN GENERAL. — Subject to subsection (b), a suit
for recovery of damages under section 2333 of this
title shall not be maintained unless commenced
within 10 years after the date the cause of action
accrued.

(b) CALCULATION OF PERIOD. — The time of the
absence of the defendant from the United States or
from any jurisdiction in which the same or a similar
action arising from the same facts may be maintained
by the plaintiff, or of any concealment of the
defendant’s whereabouts, shall not be included in the
10-year period set forth in subsection (a).


https://casetext.com/statute/united-states-code/title-18-crimes-and-criminal-procedure/part-i-crimes/chapter-113b-terrorism/section-2331-definitions#rXLACM9WiAJ11sytT3DrVQ
https://casetext.com/statute/united-states-code/title-18-crimes-and-criminal-procedure/part-i-crimes/chapter-113b-terrorism/section-2331-definitions#yh4gRDvN87xuIBWWgHm1g
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NEW YORK STATE LAWS RE:
WRONGFUL DEATH CLAIMS
& DAMAGE DISTRIBUTION

N.Y. EPTL 4-1.1

Section 4-1.1 - Descent and distribution of a
decedent’s estate

The property of a decedent not disposed of by will
shall be distributed as provided in this section. In
computing said distribution, debts, administration
expenses and reasonable funeral expenses shall be
deducted but all estate taxes shall be disregarded,
except that nothing contained herein relieves a
distributee from contributing to all such taxes the
amounts apportioned against him or her under 2-1.8.
Distribution shall then be as follows:

(a) If a decedent is survived by:

(1) A spouse and issue, fifty thousand dollars and
one-half of the residue to the spouse, and the balance
thereof to the issue by representation.

(2) A spouse and no issue, the whole to the spouse.

(3) Issue and no spouse, the whole to the issue, by
representation.

(4) One or both parents, and no spouse and no issue,
the whole to the surviving parent or parents.

(5) Issue of parents, and no spouse, issue or parent,
the whole to the issue of the parents, by
representation.

(6) One or more grandparents or the issue of grand-
parents (as hereinafter defined), and no spouse, issue,
parent or issue of parents, one-half to the surviving
grandparent or grandparents of one parental side, or
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if neither of them survives the decedent, to their
issue, by representation, and the other one-half to the
surviving grandparent or grandparents of the other
parental side, or if neither of them survives the
decedent, to their issue, by representation; provided
that if the decedent was not survived by a
grandparent or grandparents on one side or by the
issue of such grandparents, the whole to the
surviving grandparent or grandparents on the other
side, or if neither of them survives the decedent, to
their issue, by representation, in the same manner as
the one-half. For the purposes of this subparagraph,
issue of grandparents shall not include issue more
remote than grandchildren of such grandparents.

(7) Great-grandchildren of grandparents, and no
spouse, issue, parent, issue of parents, grandparent,
children of grandparents or grandchildren of
grandparents, one-half to the great-grandchildren of
the grandparents of one parental side, per capita, and
the other one-half to the great-grandchildren of the
grandparents of the other parental side, per capita;
provided that if the decedent was not survived by
great-grandchildren of grandparents on one side, the
whole to the great-grandchildren of grandparents on
the other side, in the same manner as the one-half.

(b) For all purposes of this section, decedent’s
relatives of the half blood shall be treated as if they
were relatives of the whole blood.

(c) Distributees of the decedent, conceived before
his or her death but born alive thereafter, take as if
they were born in his or her lifetime.

(d) The right of an adopted child to take a
distributive share and the right of succession to the
estate of an adopted child continue as provided in the
domestic relations law.
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(e) A distributive share passing to a surviving
spouse under this section is in lieu of any right of
dower to which such spouse may be entitled.

N.Y. EPTL 4-1.1

Amended by New York Laws 2019, ch. 420,Sec. 1, eff.
10/29/2019.

N.Y. EPTL 5-4.1

Section 5-4.1 - Action by personal
representative for wrongful act, neglect or
default causing death of decedent

1. The personal representative, duly
appointed 1in this state or any other
jurisdiction, of a decedent who is survived by
distributees may maintain an action to
recover damages for a wrongful act, neglect
or default which caused the decedent’s death
against a person who would have been liable
to the decedent by reason of such wrongful
conduct if death had not ensued. Such an
action must be commenced within two years
after the decedent’s death; provided,
however, that an action on behalf of a
decedent whose death was caused by the
terrorist attacks on September eleventh, two
thousand one, other than a decedent
identified by the attorney general of the
United States as a participant or conspirator
in such attacks, must be commenced within
two years and six months after the
decedent’s death. When the distributees do
not participate in the administration of the
decedent’s estate under a will appointing an
executor who refuses to bring such action,
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the distributees are entitled to have an
administrator appointed to prosecute the
action for their benefit.

2.  Whenever it is shown that a criminal
action has been commenced against the
same defendant with respect to the event or
occurrence from which a claim under this
section arises, the personal representative of
the decedent shall have at least one year
from the termination of the criminal action
as defined in section 1.20 of the criminal
procedure law in which to maintain an
action, notwithstanding that the time in
which to commence such action has already
expired or has less than a year remaining.

N.Y. EPTL 5-4.3

Section 5-4.3 - Amount of recovery

(a) The damages awarded to the plaintiff may be
such sum as the jury or, where issues of fact are tried
without a jury, the court or referee deems to be fair
and just compensation for the pecuniary injuries
resulting from the decedent’s death to the persons for
whose benefit the action is brought. In every such
action, in addition to any other lawful element of
recoverable damages, the reasonable expenses of
medical aid, nursing and attention incident to the
injury causing death and the reasonable funeral
expenses of the decedent paid by the distributees, or
for the payment of which any distributee is
responsible, shall also be proper elements of damage.
Interest upon the principal sum recovered by the
plaintiff from the date of the decedent’s death shall
be added to and be a part of the total sum awarded.
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(b) Where the death of the decedent occurs on or
after September first, nineteen hundred eighty-two,
in addition to damages and expenses recoverable
under paragraph (a) above, punitive damages may be
awarded if such damages would have been
recoverable had the decedent survived.

(c¢) (i) In any action in which the wrongful conduct
1s medical malpractice or dental malpractice,
evidence shall be admissible to establish the federal,
state and local personal income taxes which the
decedent would have been obligated by law to pay.

(ii) In any such action tried by a jury, the court
shall instruct the jury to consider the amount of
federal, state and local personal income taxes which
the jury finds, with reasonable certainty, that the
decedent would have been obligated by law to pay in
determining the sum that would otherwise be
available for the support of persons for whom the
action is brought.

(iii) In any such action tried without a jury, the
court shall consider the amount of federal, state and
local personal income taxes which the court finds,
with reasonable certainty, that the decedent would
have been obligated by law to pay in determining the
sum that would otherwise be available for the
support of persons for whom the action is brought.

N.Y. EPTL 5-4.4

Section 5-4.4 — Distribution of damages recovered

(a) The damages, as prescribed by 5-4.3, whether
recovered in an action or by settlement without
an action, are exclusively for the benefit of the
decedent’s distributees and, when -collected,
shall be distributed to the persons entitled
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thereto under 4-1.1 and 5-4.5, except that
where the decedent is survived by a parent or
parents and a spouse and no issue, the parent
or parents will be deemed to be distributees for
purposes of this section. The damages shall be
distributed subject to the following:

(1) Such damages shall be distributed by
the personal representative to the persons
entitled thereto 1in proportion to the
pecuniary injuries suffered by them, such
proportions to be determined after a
hearing, on application of the personal
representative or any distributee, at such
time and on notice to all interested persons
in such manner as the court may direct. If
no action is brought, such determination
shall be made by the surrogate of the
county in which letters were issued to the
plaintiff; if an action is brought, by the
court having jurisdiction of the action or by
the surrogate of the county in which letters
were issued.

(2) The court which determines the
proportions of the pecuniary injuries
suffered by the distributees, as provided in
subparagraph (1), shall also decide any
question concerning the disqualification of
a parent, under 4-1.4, or a surviving
spouse, under 5-1.2, to share in the
damages recovered.

(b) The reasonable expenses of the action or
settlement and, if included in the damages
recovered, the reasonable expenses of medical
aid, nursing and attention incident to the
injury causing death and the reasonable
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funeral expenses of the decedent may be fixed
by the court which determines the proportions
of the pecuniary injuries suffered by the
distributees, as provided in subparagraph (1),
upon notice given in such manner and to such
persons as the court may direct, and such
expenses may be deducted from the damages
recovered. The commissions of the personal
representative upon the residue may be fixed
by the surrogate, upon notice given in such
manner and to such persons as the surrogate
may direct or upon the judicial settlement of
the account of the personal representative, and
such commissions may be deducted from the
damages recovered.

In the event that an action is brought, as
authorized in this part, and there is no recovery
or settlement, the reasonable expenses of such
unsuccessful action, excluding counsel fees,
shall be payable out of the assets of the
decedent’s estate.
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