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INTRODUCTION

This case presents an exceptionally important
question on which the Fifth Circuit has taken an
outlier view—flouting this Court’s precedent, creating
a lopsided circuit split, and undermining the fairness,
integrity, and public perception of sentencing
proceedings. The question is whether a district court
can appeal-proof a sentence based on Guidelines error
simply by stating, without explanation, that it would
have imposed the same sentence absent an error (as
the Fifth Circuit alone holds); or whether the district
court must follow Gall v. United States, 552 U.S. 38
(2007), and Rita v. United States, 551 U.S. 338 (2007),
and adequately explain why the sentence is “suffi-
cient, but not greater than necessary,” Rosales-
Mireles v. United States, 585 U.S. 129, 132-33 (2018),
even assuming it miscalculated the Guidelines range
(as the Third, Sixth, Seventh, Ninth, and Tenth
Circuits hold). The Fifth Circuit expressly recognized
the disagreement, App. 33a n.13, after defending its
outlier rule, App, 28a-29a. And the government does
not dispute that the Fifth Circuit affirms sentences
based on Guidelines errors whenever the district court
conclusorily states that it would have imposed the
same sentence no matter what.

The facts highlight the need for plenary review, if
not summary reversal. The district court determined
that Christopher Kinzy’s Guidelines range was 77 to
96 months, and after declaring that “[t]he sentence
will be within the guideline range,” App. 62a, it sen-
tenced him to 87 months. Then, just as the court was
about to adjourn, the government urged the court to
appeal-proof its sentence given a dispute about the
correct Guidelines range. The court first “appeared



confused” by “the Government’s repeated request.”
App. 32a. The court then made a “perfunctory” state-
ment, “as an afterthought,” that it would have
imposed the same sentence whatever the correct
Guidelines range. App. 31a, 33a.

As it turns out, the district court miscalculated the
range: it should have been 41 to 51 months—about
half the length the court calculated. Thus, contrary to
the court’s assurance, the 87-month sentence wasn’t
“within the guideline range.” App. 62a. It exceeded the
top of the correct Guidelines range by three years. The
district court didn’t explain the specific reasons for
such a significant departure, or why the departure
was warranted after it had declared that the sentence
would be within the Guidelines range. Yet the Fifth
Circuit affirmed the sentence anyway, because its
precedent “compelled” it to treat the Guidelines mis-
calculation as harmless, no matter the extent of the
departure. App. 28a.

Gall and Rita forbid the Fifth Circuit’s conclusory-
statement rule. Those decisions hold that a district
court must adequately explain the specific reasons for
varying from the Guidelines, and remand is required
when a district court fails to adequately explain a de-
parture from the Guidelines range. The government
cannot avoid Gall and Rita by arguing that neither
decision involved a harmless error. By its very nature,
Galll/Rita failure-to-explain error cannot be harmless.

The Fifth Circuit’s rule also conflicts with the
precedent of at least five circuits. See United States v.
Raia, 993 F.3d 185, 195-96 (3d Cir. 2021); United
States v. O’Georgia, 569 F.3d 281, 297 (6th Cir. 2009);
United States v. Asbury, 27 F.4th 576, 581-82 (7th Cir.
2022); United States v. Munoz-Camarena, 631 F.3d



1028, 1031 (9th Cir. 2011); United States v. Pena-
Hermosillo, 522 F.3d 1108, 1117 (10th Cir. 2008). The
government concedes (at 16) that the petition impli-
cates a circuit split, and its efforts to downplay the
conflict fail. Kinzy would have won vacatur in all those
other circuits because “a conclusory comment tossed
in for good measure’ is not enough to make a guide-
lines error harmless.” Asbury, 27 F.4th at 581. The
alternative rationale “must be ‘detailed.” Id.

The district court’s “perfunctory” “afterthought”
falls well below that standard, App. 31a, 33a, espe-
cially given that the court departed upward from the
correct Guidelines range after anchoring the sentence
to the Guidelines: “The sentence will be within the
guideline range.” App. 62a (emphasis added). The
Court should hold—whether on plenary review or by
summary reversal—that the Fifth Circuit’s outlier
rule is wrong. The circuits on the other side of the split
all would have required resentencing. Indeed, the
panel noted that “at least” the Third and Tenth Cir-
cuits require “a more detailed explanation” than the
district court provided. App. 33a-34a & n.13.

The government’s other arguments fail, too. The
government complains that the question presented is
not “clearly preserved.” Opp. 9. But Kinzy wasn’t re-
quired to “demand overruling of [the] squarely
applicable” Fifth Circuit precedent, and the Fifth Cir-
cuit “passed upon” the question anyway. United States
v. Williams, 504 U.S. 36, 41, 44 (1992). And while the
government claims that the Court has denied cert on
similar issues before, in many of those cases there was
no holding of Guidelines error.

The Court should grant plenary review or sum-
marily reverse.



ARGUMENT

I. Fifth Circuit precedent contravenes this
Court’s decisions, creates a circuit split, and
is plainly wrong.

A. The Fifth Circuit’s conclusory-statement
rule violates Gall and Rita’s adequate-
explanation requirement.

1. Gall and Rita hold that district courts “must
adequately explain” their specific reasons for varying
from the Guidelines. Gall, 552 U.S. at 50; see Rita, 551
U.S. at 356-57. The greater the variance, the greater
the required explanation, Gall, 552 U.S. at 50, be-
cause the adequacy of the explanation turns on “the
extent of the departure,” Peugh v. United States, 569
U.S. 530, 543 (2013). See Pet. 7-8.

Gall and Rita foreclose the Fifth Circuit’s rule
that Guidelines miscalculations are harmless when-
ever the district court provides a “perfunctory,”
“simple statement” that it would have imposed the
same sentence absent a miscalculation, no matter the
extent of the departure. Pet. 17-19. A conclusory
statement isn’t an “explanation” for deviating from
the correct Guidelines range. Gall, 552 U.S. at 46, 51.
Nor does the Fifth Circuit’s categorical rule respect
the principle “that a major departure should be sup-
ported by a more significant justification than a minor
one.” Id. at 50.

The government retorts that Gall and Rita
“simply addressed the proper procedure for imposing
a sentence,” not “the circumstances in which an error
would be harmless.” Opp. 10. But given the nature of
the error, the failure to “adequately explain,” Gall,
552 U.S. at 50, why a departure from the Guidelines
1s appropriate requires a remand—the error cannot be



harmless. Indeed, without an adequate explanation,
the reviewing court has no basis to hold the error
harmless. Id. at 50-51. That’s why the Fifth Circuit’s
rule flouts those precedents and why those precedents
didn’t need to discuss harmless error.

2. The Fifth Circuit’s conclusory-statement rule
1s also contrary to Molina-Martinez v. United States,
578 U.S. 189 (2016), and Rosales-Mireles, which in-
struct that the Guidelines are a critical anchor
throughout the sentencing process. Pet. 9-10, 17-19.

The government’s primary response is that Guide-
lines errors may be harmless if “the ‘record’ ... shows
that ‘the district court thought the sentence it chose
was appropriate irrespective of the Guidelines range.”
Opp. 10. But Guidelines miscalculations are presump-
tively prejudicial “in most cases.” Molina-Martinez,
578 U.S. at 200; see Rosales-Mireles, 585 U.S. at 139.
Molina-Martinez emphasizes the district court’s duty
to “explain the decision to deviate from” the correct
Guidelines range, 578 U.S. at 199, and Rosales-Mire-
les explains “the relative ease of correcting [any]
error’ on remand in scenarios where the district court
failed to adequately explain the departure, 585 U.S. at
140. Unless the district court gave “a detailed expla-
nation of the reasons the selected sentence 1is
appropriate,” the standard practice is to remand.
Molina-Martinez, 578 U.S. at 200. A “perfunctory” “af-
terthought” doesn’t come close to meeting that
standard, App. 31a, 33a, especially where, as here, the
upward departure is significant.

The government also claims that Fifth Circuit
harmless-error precedent doesn’t “diminish the guide-
lines’ ‘anchoring role” or “harm the integrity of the
judicial system,” because it “simply identifies cases,



like this one, where the sentencing court found [the
Guidelines’] to be overwhelmed by other[] [factors].”
Opp. 11-12. But the district court here did no such
thing. Even the Fifth Circuit couldn’t deny that the
sentencing court’s “perfunctory” “statement was made
as an afterthought, at the very end of the sentencing
hearing, after imposition of the sentence.” App. 31a,

33a.

B. Unlike the Fifth Circuit, other courts of
appeals follow Gall and Rita.

1. Only the Fifth Circuit affirms sentences under
the harmless-error doctrine when the district court
conclusorily states, without explanation, that it would
have imposed the same sentence notwithstanding a
Guidelines miscalculation. Relying expressly on Gall
and Rita, five circuits hold the opposite: A Guidelines
miscalculation is harmless only when the district
court adequately explains why it would have imposed
the same sentence notwithstanding a miscalculation.
A “cursory explanation [of the] alternative rationale”
doesn’t suffice. Pefia-Hermosillo, 522 F.3d at 1117. See
Pet. 20-24.

The panel acknowledged the conflict with the
Third and Tenth Circuits. App. 33a n.13. In those
courts, as in the Sixth, Seventh, and Ninth Circuits,
Guidelines error isn’t harmless when the district
court’s alternative rationale is a “mere statement that
it would impose the same above-Guidelines sentence
no matter ... the correct calculation.” Munoz-
Camarena, 631 F.3d at 1031 (9th Cir.); see Raia, 993
F.3d at 195-96 (3d Cir.); O’Georgia, 569 F.3d at 297
(6th Cir.); Asbury, 27 F.4th at 581-82 (7th Cir.); Pena-
Hermosillo, 522 F.3d at 1117 (10th Cir.). That’s espe-
cially true where, as here, the variance from the



correct Guidelines range is significant. As then-Judge
McConnell explained, “it is hard ... to imagine a case
where it would be procedurally reasonable for a
district court to announce that the same sentence
would apply even if correct guidelines calculations are
so  substantially  different, without cogent
explanation.” Penia-Hermosillo, 522 F.3d at 1117. In
the Third, Sixth, Seventh, Ninth, or Tenth Circuits,
Kinzy would have won resentencing.

2. The government concedes (Opp. 16) that the
petition implicates a circuit split. Its efforts to down-
play the 5—1 conflict fail.

a. The government first claims that the conflict
doesn’t warrant review because the decision below is
“unpublished” and “the Fifth Circuit has not
definitively addressed the extent to which a district
court must provide an explanation of the rationales
underlying its conclusion that the same sentence is
warranted regardless of the correct guidelines range.”
Opp. 12.

First, the decision below is unpublished because
the panel simply applied longstanding Fifth Circuit
precedent, as it was “compelled” to do. App. 28a. The
conclusory-statement rule binds every Fifth Circuit
panel, just as it “bound” the panel below. Id.

Second, the decision below makes clear that the
Fifth Circuit has definitively addressed what triggers
harmless error in cases involving Guidelines errors.
Fifth Circuit “jurisprudence” requires only a “simple
statement”; it “does not ... require[] that district
courts offer a more detailed explanation of the alter-
native sentence.” App. 33a & n.13. Here, for instance,
the district court issued its perfunctory statement
“without explaining why” a Guidelines error wouldn’t



have mattered, and the court of appeals still held the
error harmless. App. 33a.

b. The government next argues that courts have
held Guidelines-calculation errors harmless in cir-
cumstances like those here, and that any “formal
differences ... in the articulated requirements for a
harmless-error determination ... have little substan-
tive effect and do not create a conflict warranting this
Court’s review.” Opp. 13. A decision the government
cites, United States v. Caraway, 74 F.4th 466 (7th Cir.
2023), shows why that’s wrong.

Caraway applied Seventh Circuit caselaw holding
that a Guidelines error may be harmless when the dis-
trict court provides a “detailed explanation” of the
appropriateness of the sentence notwithstanding an
error. Id. at 468-69. Although “a sentencing judge
‘need not belabor the obvious,” “conclusory com-
ments” do not suffice. Id. Indeed, the Seventh Circuit
has determined that harmless error “is a high bar” in
Guidelines miscalculation cases, United Sates v.
Bravo, 26 F.4th 387, 396 (7th Cir. 2022), and it has
reminded district courts that ““a conclusory comment
tossed in for good measure’ is not enough to make a
guidelines error harmless,” Asbury, 27 F.4th at 581.
For instance, if a district court imposes a sentence
based on a Guidelines “range of 235 to 293 months,”
even though the correct range is “151 to 188 months,”
the court must explain “why the difference between”
the ranges “did not provide useful guidance for sen-
tencing that particular defendant.” Id. at 582.

Kinzy would have won resentencing in the Sev-
enth Circuit. The district court erroneously calculated
the Guidelines range as 77 to 96 months rather than
41 to 51 months, and imposed an 87-month sentence.



App. 24a. While the court said it would have imposed
the same sentence regardless, it never explained why
the significantly different ranges were unimportant.
That silence doesn’t clear the Seventh Circuit’s “high
bar” for harmless error, Bravo, 26 F.4th at 396, espe-
cially given that the district court said the “sentence
will be within the guideline range,” App. 62a. Like-
wise, the Ninth Circuit wouldn’t have found the error
harmless, Munoz-Camarena, 631 F.3d at 1031, as the
government implicitly admits (Opp. 15-16).

c. The government claims that the district court
here “said more” than the district court in Perna-
Hermosillo. Opp. 14. That’s wrong. Here, the court
stated that it “would have imposed the same sentence”
because it “reflects the seriousness of [the] offense,
[Kinzy’s] criminal history, and also protects the
public.” App. 66a. In Pena-Hermosillo, the court
stated that the “sentence is the most reasonable sen-
tence upon consideration of all the factors enumerated
in [18 U.S.C. § 3553].” 522 F.3d at 1117. The only dif-
ference between those statements is that the district
court here paraphrased some of the § 3553 factors,
whereas the court in Penia-Hermosillo cross-refer-
enced those factors. The statements are substantively
indistinguishable. Thus, the only reasonable conclu-
sion is that Fifth Circuit precedent squarely conflicts
with Tenth Circuit precedent.

d. Third and Sixth Circuit decisions confirm that
the Fifth Circuit’s rule 1s an outlier. Pet. 21-22, 24.
The government argues that Kinzy “does not identify”
any Third or “Sixth Circuit decision requiring
resentencing where a district court provided an
explanation like the one provided here.” Opp. 14-15.
But the law in those circuits clearly conflicts with the
law in the Fifth Circuit: “even an explicit statement
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that the same sentence would be imposed under a dif-
ferent Guidelines range is insufficient if that
alternative sentence is not also a product of the entire
[mandatory] sentencing process.” Raia, 993 F.3d at
196. To justify an alternative sentence, a sentencing
court “must begin with a correct Guidelines calcula-
tion and reason from that starting point to the
appropriate sentence based on the facts of the individ-
ual case and the exercise of the District Court’s
discretion pursuant to 18 U.S.C. § 3553.” United
States v. Smalley, 517 F.3d 208, 211 (3d Cir. 2008).
Simply paraphrasing the § 3553 factors and calling
the sentence appropriate is a “perfunctory” statement
that doesn’t make the error harmless. O’Georgia, 569
F.3d at 297. Because all the district court did here was
paraphrase some of the § 3553 factors, App. 66a, both
the Third and Sixth Circuits would have required re-
sentencing.

II. The question presented is important, and
this case is an ideal vehicle for resolving it.

A. The question presented is indisputably im-
portant. Pet. 28-32. The government’s only response is
that the Court has denied petitions raising “similar is-
sues.” Opp. 5-6. That’s wrong.

First, the conflict in those cases wasn’t outcome-
determinative because “the district court did not err
in calculating [the] advisory guidelines range.”
Opp. 16, Brooks v. United States, No. 22-5788 (U.S.);
see also, e.g., Opp. 17, Irons v. United States, No. 22-
242 (U.S.) (no error); Opp. 16, Brown v. United States,
No. 20-6374 (U.S.) (no clear error). Indeed, in many of
those cases the panel never determined whether the
district court erred, see, e.g., App. 3a, Snell v. United
States, No. 20-6336 (U.S.), and instead simply
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“assumel[d] that the district court made a mistake,”
App. 2a, Irons, No. 22-242. Here, however, the panel
held that “the district court erred” in calculating the
Guidelines range. App. 2a, 12a-19a. This case is an
1deal vehicle.

Second, past denials are no reason to deny review.
When opposing cert in Molina-Martinez, for instance,
the government argued that the Court had “previously
denied review in several cases raising the question
presented.” Opp. 8, No. 14-8913. The Court granted
cert anyway.

It should do the same here. This case is the perfect
vehicle, and the need for review is greater than ever.
The government doesn’t dispute that it urges district
courts to appeal-proof sentences, just as it did here.
See App. 30a-32a. The Seventh Circuit, for instance,
has “noticed the frequency with which sentencing
judges are relying on inoculating statements” and has
reiterated that “a conclusory comment” doesn’t suffice.
Asbury, 27 F.4th at 581. The Fifth Circuit, meanwhile,
has reaffirmed its conclusory-statement rule, claiming
it “has a degree of merit” and is “reasonable and fair.”
App. 28a, 30a. The problem will only get worse absent
this Court’s intervention.

Lastly, the pending petition in Houston v. United
States, No. 23-6841 (U.S.), doesn’t “raise[] a similar
issue.” Opp. 6 n.*. The question there is whether re-
viewing courts may invoke harmless error to affirm a
sentence based on a supposed Guidelines error with-
out first determining “whether the District Court in
fact miscalculated the Sentencing Guidelines range”
and, if so, what the correct Guidelines range would be.
Pet. 21, No. 23-6841. The question here is different,
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because it focuses on what a district court must say to
justify applying the harmless-error doctrine.

B. This case is an ideal vehicle. Pet. 33-34. The
government claims the question presented isn’t
“clearly preserved” because Kinzy didn’t raise it below
and the panel “did not pass upon its merits.” Opp. 9.
That’s wrong. The panel was “bound by” Fifth Circuit
precedent, App. 28a, 33a, which it defended as “rea-
sonable and fair,” App. 30a. That’s sufficient. The
panel “passed upon” the issue, and this Court doesn’t
require petitioners to “demand overruling of a
squarely applicable” circuit precedent. Williams, 504
U.S. at 41, 44.

CONCLUSION
The petition should be granted.
Respectfully submitted.
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