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UNITED STATES COURT OF APPEALS FOR THE THIRD CIRCUIT
No. 22-3319

VICTOR M. BARAHONA; aka V.M.B.,
Appellant

V.

ATTORNEY GENERAL NEW JERSEY;
ADMINISTRATOR NEW JERSEY STATE PRISON

(D.C. Civ. No. 2-19-cv-00200)

SUR PETITION FOR REHEARING

Present: CHAGARES, Chief Judge, JORDAN, HARDIMAN, GREENAWAY, Ir.",
SHWARTZ, KRAUSE, RESTREPO, BIBAS, PORTER, MATEY, PHIPPS, FREEMAN,
MONTGOMERY-REEVES and CHUNG, Circuit Judges

The petition for rehearing filed by appellant in the above-entitled case having been
submitted to the judges who participated in the decision of this Court and to all the other
available circuit judges of the circuit in regular active service, and no jﬁdge who
concurred in the decision having asked for rehearing, and a majority of the judges of the
circuit in regular service not having voted for rehearing, the petition for rehearing by the

panel and the Court en banc, is denied.

* The Honorable Joseph A. Greenaway, Jr. retired from the Court on June 15,2023, after
the voting period expired for this petition for rehearing, but before the Clerk’s Office
filed the order.
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BY THE COURT,

s/ L. Felipe Restrepo
Circuit Judge

Date: July 7, 2023
PDB/cc: Victor M. Barahona
All Counsel of Record
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UNITED STATES COURT OF APPEALS FOR THE THIRD CIRCUIT
No. 22-3319

VICTOR M. BARAHONA; aka VM.B,,
Appellant

V.
ATTORNEY GENERAL NEW JESRSEY;
ADMINISTRATOR NEW JERSEY STATE PRISON
(D.N.J. No. 2-19-¢cv-00200)
Present: RESTREPO, Circuit Judge

1. Letter Motion by Appellant for 30 day Extension of Time to File Petition for

Rehearing.
Respectfully,
Clerk/pdb
ORDER
The foregoing motion is granted.
By the Court,

s/ L. Felipe Restrepo
Circuit Judge

Dated: May 8§, 2023
PDB/cc: Victor M. Barahona
All Counsel of Record
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e .

ALD-093 -
UNITED STATES COURT OF APPEALS FOR THE THIRD CIRCUIT

C.A. No. 22-3319

VICTOR M. BARAHONA; aka V.M.B,,
Appellant

VS.
ATTORNEY GENERAL NEW JERSEY, et al.

(D.N.J. Civ. No. 2:19-cv-00200)

Present: HARDIMAN, RESTREPO, and BIBAS, Circuit Judges
Submitted are: |

(1)  Appellant’s notice of appeal, which may be construed as a request
for a certificate of appealability under 28 U.S.C. § 2253(c)(1); and

(2)  Appellees’ response in the above-captioned case.

Respectfully,

Clerk

: ORDER

Appellant’s request for a certificate of appealability is denied because jurists of
reason would agree that the District Court properly dismissed his petition for a writ of
habeas corpus. See 28 U.S.C. § 2253(c); Miller-El v. Cockrell, 537 U.S. 322, 327
(2003); Becker v. Sec’y Pa. Dep’t Corr., 28 F.4th 459, 462 (3d Cir. 2022). Specifically,
jurists of reason would agree that the state court’s decision to deny Appellant’s claim that
he was provided inadequate warnings under Miranda v. Arizona, 384 U.S. 436 (1966),
was not contrary to or an unreasonable application of clearly established federal law
under the circumstances of this case, see Florida v. Powell, 559 U.S. 50, 60 (2010); that
even if the trial court erred in including the victims’ dates of birth in its jury instructions
and verdict sheet, any such error was harmless for the reasons described by the District
Court, see Brecht v. Abrahamson, 507 U.S. 619, 637-38 (1993); and that Appellant’s
claims of ineffective assistance of counsel lack merit because he did not show both that
his attorney’s performance was objectively unreasonable and that he was prejudiced as a
result, see Strickland v. Washington, 466 U.S. 668, 687 (1984); see also Palmer v.
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Hendricks, 592 F.3d 386, 394 (3d Cir. 2010); Vickers v. Superintendent Graterford SCI,
'858 F.3d 841, 857 (3d Cir. 2017). Jurists of reason would also agree that Appellant was
not entitled to an evidentiary hearing. See 28 U.S.C. § 2254(d)-(e); Cullen v. Pinholster,

- 563 US. 170, 183 (2011). Finally, Appellant’s claim of cumulative error and remaining

claims lack debatable merit for substantially the same reasons provided by the District
Court.

By the Court,

s/L. Felipe Restrepo
Circuit Judge

o\ﬂ OF4p,

- Dated: March 3, 2023 »
PDB/cc: Victor M. Barahona
Meredith L. Balo, Esq.

@?‘6@@(340‘?&.{»&: o3

Patricia S. Dodszuweit, Clerk
Certified Order Issued in Lieu of Mandate
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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY .
VICTOR MURILLO BARAHONA, Civil Action No. 19-200 (CCC)
Petitioner,

\Z OPINION

THE ATTORNEY GENERAL OF THE
STATE OF NEW JERSEY, et al.,,

Respondents.

CECCHI, District Judge:

Presently befére the Court is the petition for a writ of habeas corpus of Victor Murillo
Barahona (“Petitioner”) brought pursuant to 28 U.S.C. § 2254 challenging his staté court
convictions. (ECF No. 1). Respondents filed a response to the petition (ECF No. 13), to which
Petitioner has replied.. (ECF No. 17). For the following reasons, the Court denies Petitioner’s
habeas petition, and denies Petitioner a certificate of appealability.

I. BACKGROUND

The New Jersey Superior Court Appellate Division summarized the factual background of

this matter as follows in its opinion affirming Petitioner’s conviction: |
According to the evidence the State presented at trial, when
[Petitioner] married Zelda' in 2000[,] she had two children and four
grandchildren. Her daughter, Elizabeth, had two daughters, Emily
and Ellie. Her son and his wife, Madeline, had two daughters,

Makayla and Maria. The families lived in the same house.

On April 14, 2008, Madeline took Makayla and Maria to the doctor
to get physical examinations for school. Makayla was eleven years

! The Appellate Division used pseudonyms for Petitioner’s family members and the names of his
victims. Given the sealing of this matter and the interests involved, this Court will use the same
pseudonyms throughout this Opinion.
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old. Maria was eight. After the visit, while Madeline was discussing
some health concemns with Makayla, Madeline cautioned Makayla,
“don’t let anybody touch you.” From Makayla’s reaction, Madeline
suspected “something had happened or was happening” because
Makayla suddenly became quiet and averted her gaze. Madeline
asked Makayla if [Petitioner] had touched her. Makayla replied, “if
I tell you[,] you are going to be mad. It’s a secret between [Emily,
Ellie] and 1.” After Madeline assured Makayla for “about a half
hour” that she would not be mad, Makayla disclosed that [Petitioner]
first groped her when she was in kindergarten. Makayla later
disclosed that [Petitioner] once tried to make her watch a video of
him and Emily having sex, but she ran away.

Later that day, Madeline questioned her other daughter, Maria, as
well as her nieces, Emily and Ellie. She learned that [Petitioner] had
first abused Maria when she was in second grade. She also learned
that [Petitioner] was still abusing her nieces, who were then ages
fourteen and eleven. Ellie said [Petitioner] liked to bite and showed
Madeline a bite mark [Petitioner] had made on her breast.

Madeline notified the police, who took the children to the Union
County Child Advocacy Center where they were interviewed by
Janet Lopez, a detective assigned to the Child Abuse Unit in the
Union County Prosecutor’s Office. Detective Lopez took a
typewritten statement from Emily and videotaped interviews with
Ellie, Makayla, and Maria. In their statements, the children
described how [Petitioner] had sexually molested them, by holding
them down, by groping them, by committing acts of penetration,
allegations they also recounted for the jury. After interviewing the
victims, Detective Lopez obtained a warrant for [Petitioner]’s arrest.

The police arrested [Petitioner] the next day, April 15, 2008, and
transported him to the municipal police department where Detective
Lopez and Sofia Santos, another detective employed by the Union
County Prosecutor’s Office, questioned him after advising him of
his Miranda rights. After initially denying the accusations,
[Petitioner] confessed to committing sexual acts with all of the girls.
He began abusing two of the children when they were eight years
old, and two of them when they were ten. [Petitioner] also admitted
that he recorded himself and Emily having sex on two occasions.
The police obtained a warrant and seized two DVDs from
[Petitioner]’s bedroom. Emily identified herself and [Petitioner] as
the two people in the DVDs having sex.

At the time of [Petitioner]’s trial, Emily was fifteen years old, Ellie
was twelve, Makayla was twelve, and Maria was nine. In addition

2
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to testifying about how [Petitioner] abused them, each testified to
her age, birthdate, and her approximate age when the crimes
occurred. Their mothers also testified to their ages and dates of
birth, and the State introduced [Petitioner]’s confession, in which he
admitted to abusing the children before their thirteenth birthdays.

Following [Petitioner]’s arrest, a Union County Grand Jury returned
a twenty-two count indictment and charged him: for his offenses
against Emily, with two counts of first-degree aggravated sexual
assault; [in violation of N.J. Stat. Ann. §] 2C:14-2a(1) and -2a(2)(a)
(counts one and four), three counts of second-degree sexual assault,
[in violation of N.J. Stat. Ann. §] 2C:14-2b and -2¢(4) (counts two,
five and six), two counts of third-degree endangering the welfare of
a child, [in violation of N.J. Stat. Ann. §] 2C:24-4a (counts three and
seven), and one count of second-degree endangering the welfare of
a child, [in violation of N.J. Stat. Ann. §] 2C:24-4b(3) (count eight);
for his offenses against Maria, with first-degree aggravated sexual
assault, [in violation of N.J. Stat. Ann. §] 2C:14-2a(1) (count nine),
second-degree sexual assault, [in violation of N.J. Stat. Ann. §]
2C:14-b (count ten, and third-degree endangering the welfare of a
child [in violation of N.J. Stat. Ann. §] 2C:24-4a (count eleven); for
his offenses against Makayla, with first-degree aggravated sexual
assault, [in violation of N.J. Stat. Ann. §] 2C:14-2a(1) (count
twelve), second-degree sexual assault, [in violation of N.J. Stat.
Ann. §] 2C:14-2b (count thirteen, third-degree endangering the
welfare of a child, [in violation of N.J. Stat. Ann. §] 2C:24-4a (count
fourteen), second-degree attempted sexual assault, [in violation of
N.I. Stat. Ann. §] 2C:5-12(3) and 2C:14-2b (count fifteen, and third-
degree attempted endangering the welfare of a child, [in violation of
N.J. Stat. Ann. §] 2C:5-1a(3) and 2C:24-4a (count fifteen); and for
his offenses against Ellie, with first-degree aggravated sexual
assault, [in violation of N.J. Stat. Ann. §] 2C:14-2a(1) (count
seventeen), three counts of second-degree sexual assault, [in
violation of N.J. Stat. Ann. §] 2C:14-2b (counts eighteen, twenty,
and twenty-one), and two counts of third-degree endangering the
welfare of a child, [in violation of N.J. Stat. Ann. §] 2C:24-4a
(counts nineteen and twenty-two).

The parties filed numerous pre-trial motions, one of which was
[Petitioner]’s motion to suppress his confession, which the trial
court denied. At trial, the State dismissed counts six and twenty-one
of the indictment after presenting its case. The jury convicted
[Petitioner] on the remaining twenty counts.

The court subsequently sentenced [Petitioner] on counts one, nine,
twelve, and seventeen to four consecutive eighteen-year prison

3
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terms, subject to NERA; on count four, to a concurrent fifteen-year
prison term; and on count eight, to a consecutive seven-year prison
term. The court merged the remaining counts, imposed appropriate
assessments and fines, and ordered [Petitioner] to serve parole
supervision for life upon his release.

According to Detective Lopez’s testimony at the suppression
hearing, she and Detective Santos interviewed [Petitioner] in
Spanish. He did not understand English. [Petitioner] not only
understood Spanish, but he explicitly informed the detectives that
he knew how to read Spanish. Detective Santos read [Petitioner] his
Miranda rights ‘in Spanish and also gave [Petitioner] a Miranda
rights form, which [Petitioner] read and initialed. The final part of
the form consisted of a “waiver of rights” which [Petitioner] read.
He asked about the word “pressure” or “coercion,” and Detective
Lopes explained what they meant. When [Petitioner] said he could
not afford an attorney but could call some friends, Detective Lopez
said he could do that, but that if he could not afford an attorney one
would be assigned to him. [Petitioner] said he understood and
signed the waiver.

[During Petitioner’s Miranda warnings, the following exchange
occurred which forms the basis of Petitioner’s chief Miranda claim:]

[Detective Santos:] Okay, cualquier cosa que usted
diga puede ser y sera’ usado en confra suya en el
tribunal. (Okay, anything you say can and will be
used against you in a court of law.”

[Detective Lopez:] O ante de la corte. (Or before the
court.)

[Detective Santos:] That doesn’t [sound] right do we

have ours? Tiene el derecho . . . usted entiende ese
derecho? (You have the right . . . do you understand
that right?)

[Petitioner:] (Nodding yes).

[Detective Santos:] Cualquier cosa que usted diga
puede ser y sera’ usado en contra suya antes de en
tribunal. Cualquier cosa que usted diga a nosotros
aqui’ puede ser usado contra used en el corte. Usted
entiende ese derecho? (Anything you say can and

.
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will be used against you in a court of law. Anything
you say to us here may be used against you in court.)

[Petitioner:] O a favor Tambien. (or also in favor.)
[Detective Santos:] Huh?

[Detective Lopez:] O a favor si. (Or in favor, yes.)
Or in favor, yes.

[Petitioner:] Eso. (Right.)

[Detective Santos:] Entiende ese derecho? (Do you
understand that right?)

[Petitioner:] Si, si. (Yes, yes.)

ECF No. 3-13 at 1-9.
I1. DISCUSSION
A. Legal Standard

Under 28 U.S.C. § 2254(a), the district court “shall entertain an application for a writ of
habeas corpus on behalf of a person in custody pursuant to the judgment of a State court only on
the ground that he is in custody in violation of the Constitution or laws or treaties of the United
States.” The petitioner has the burden of establishing that he is entitled to relief for each claim
presented in his petition based upon the record that was before the state court. See Eleyv. Erickson,
712 F.3d 837, 846 (3d Cir. 2013); see also Parker v. Matthews, 567 U.S. 37, 40—41 (2012). Under
the statute, as amended by the Anti-Terrorism and Effective Death Penalty Act, 28 U.S.C. § 2244
(“AEDPA™), district courts are required to give great deference to the determinations of the state
trial and appellate courts. See Renico v. Lett, 559 U.S. 766, 772-73 (2010).

Where a claim has been adjudicated on the merits by the state courts, the district court shall

not grant an application for a writ of habeas corpus unless the state court adjudication:

5
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(1) resulted in a decision that was contrary to, or involved an

unreasonable application of, clearly established Federal law, as

determined by the Supreme Court of the United States; or

(2) resulted in a decision that was based on an unreasonable

determination of the facts in light of the evidence presented in the

State court proceeding.
28 U.S.C. § 2254(d)(1)-(2). Federal law is clearly established for the purposes of the statute where
it is clearly expressed in “only the holdings, as opposed to the dicta” of the opinions of the United
States Supreme Court. See Woods v. Donald, 575 U.S. 312, 316 (2015) (citation omitted): “When
reviewing state criminal convictions on collateral review, federal judges are required to afford state
courts due respect by overturning their decisions only when there could be no reasonable dispute
that they were wrong.” Id. Where a petitioner challenges an allegedly erroneous factual
determination of the state courts, “a determination of a factual issue made by a State court shall be
presumed to be correct [and t]he applicant shall have the burden of rebutting the presumption of

correctness by clear and convincing evidence.” 28 U.S.C. § 2254(e)(1).

B. Analysis

1. Petitioner’s Miranda claim

In his chief claim, Petitioner contends that the Miranda warnings he was given deviated
from the proper form of the required warnings by including the suggestion that Petitioner’s
statement could be used in his favor at trial. ECF No. 1 at 2, 4. As such, the warnings given were
fatally flawed and his statement should have been suppressed. Id. The Appellate Division rejected
this contention, finding that Petitioner was directly informed both through the written Miranda
form and the spoken warnings that anything he said could be used against him at trial. See ECF
No. 13-3at 11-12. The Appellate Division also found that it was Petitioner himself who introducefi
the idea (with which the detectives agreed) that any statement could also be used in his favor, and

that Petitioner had received the full substance of the required warning. /d.

6
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Numerous courts have held that “[i]t is misleading to tell a person in custody, as part of the
Miranda warnings, that anything he says can be used for him in a court of law.” State v. Melvin,
65 N.J. 1, 13 (1974) (emphasis added); see Quinn v. State, 183 N.W.2d 64 (Wis. 1971);
Commonwealth v. Singleton, 266 A.2d 753, 756 (Pa.1970) (Bell, C.J., concurring and dissenting).
However, courts generally do not hold that these warnings are unconstitutional.

“In resolving these questions of the adequacy of the warning we should give precedence to
substance over form.” United States v. Lamia, 429 F.2d 373, 376 (2d Cir. 1970) (citing Tucker v.
United States, 375 F.2d 363 (8th Cir. 1967), cert. denied, 389 U.S. 888 (1967)). Although Miranda
requires that all criminal defendants subject to custodial interrogation must be provided certain
warnings, the Court has never required a specific, talismanic formulation of the four proscribed
warnings by interrogating officers. See Florida v. Powell, 559 U.S. 50, 59-61 (2010). All that
Miranda réquires is that a suspect exposed to custodial interrogation be warned prior to
questioning that he has the right to remain silent, that anything he says can be used against him in
a court of law, that he has the right to an attorney, and that an attorney will be appointed prior to
questioning if he so desires. Id. at 59—-60. As the Supreme Court explained in Powell,

The four warnings Miranda requires are invariable, but this Court
has not dictated the words in which the essential information must
be conveyed. See California v. Prysock, 453 U.S. 355,359 [(1981)]
(per curiam) (“This Court has never indicated that the rigidity of
Miranda extends to the precise formulation of the warnings given a
criminal defendant.” (internal quotation marks omitted)); Rhode
Island v. Innis, 446 U.S. 291, 297 [(1980)] (safeguards against self-
incrimination include “Miranda warnings . . . or their equivalent”).
In determining whether police officers adequately conveyed the four
warnings, we have said, reviewing courts are not required to
examine the words employed “as if construing a will or defining the
terms of an easement. The inquiry is simply whether the warnings

reasonably ‘conve[y] to [a suspect] his rights as required by
Miranda.’” Duckworth [v. Eagan,] 492 U.S. [195,] 203 [(1989)].

| 2.6
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Id.. Thus, so long as the warnings given reasonably convey the meaning of the four required
warnings, they will comply with the requirements of Miranda even if they deviate from the
“standard” form of the warnings.

Here, Petitioner both read and was given the Miranda warnings in essentially their standard
form, albeit in Spanish. He both initialed and signed the Miranda form indicating his
understanding and told the detectives that he understood those warnings. Although he was initially
advised that his statements could be used against him in court, Petitioner was later told that the
statement could be used either “for or against” him. However, this occurred only after Petitioner, -
and not the detectives, suggested that he could use the statement in his favor at trial. Petitioner
was clearly advised of his rights, and was clearly told that any statement he gave could be used
against him in a court of law. When considered in their totality, the detectives (and Spanish-
language Miranda form) clearly conveyed the four Miranda warniﬁganotwithstanding Petitioner
was also verbally informed that his words could be used for or against him. Accordingly, the
Appellate Division’s denial of rélief on this claim was neither contrary to, nor an unreasonable
application of, Supreme Court precedent. Thus, Petitioner is not entitled to habeas relief on this
basis.

2. Petitioner’s Jury Instruction and Verdict Sheet Claim

Petitioner next contends that hé was denied due process becausenthe trial judge- informed
the jury of the birthdate, and therefore the age, of each of his victims both during his jury
instructions and on the verdict sheet provided to the jury during deliberations. ECF No. 1 at 2, 5-
7. Petitioner contends that this amounts to the judge “directing” a verdict as to one of the essential
elements of some of his sexual abuse charges—the ages of his victims. The Appellate Division

rejected this claim on direct appeal, finding that any error in including their birthdates on the

8
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verdict sheet and in the jury charge was harmless, as all of the victims testified as to their ages
during the abuse. Moreover, at the time of their testimony, all but one victim was still less than
thirteen years old and the last was less than fifteen—thus, at trial, each victim remained under the
relevant age threshold for the crimes for which Petitioner was tried.” Finally, the children’s
mothers also testified as to their ages. ECF No. 13-3 at 13. The Appellate Division therefore
rejected Petitioner’s claim as it was “simply implausible” that the jury had not already noticed the
ages of the girls.

In a habeas proceeding, even errors of a constitutional dimension will be considered
harmless unless the alleged error had a “substantial and injurious effect or influence in determining
the jury’s Verdlct Fryv. Pliler, 551 U.S. 112, 116 (2007); see also Brecht v. Abrahamson, 507
U.S. 619, 631 (1993). Here, even assuming arguendo that 1nclud1ng the girls’ b1rthdates on the
verdict sheet and in the jury charge amounted to error, any such error was harmless. As the
Appellate Division noted, the jury had been informed of the girls ages multiple times throughout
the course of the trial and had been told both the girls’ ages at the time of trial and when the abuse
occurred. Indeed, in his admitted statement, Petitioner admitted to abusing the girls when they
were below the relevant statutory thresholds. Given this repeated information, the jury was clearly
aware of the girls® ages at the relevant times, and any error arising out of re-informing the jury of
the girls® birthdates had no substantial or injurious effect on the verdict. As an error related to
disclosing the ages of the victims was clearly harmless, Petitioner is not entitled to habeas relief

on this claim.

2 As the Appellate Division noted, Petitioner was charged with committing proscribed acts with
the three younger girls when they were less than thirteen years old, and was charged with
committing proscribed acts against the older girl when she was between thirteen and sixteen.
Petitioner was also charged with endangering all of the girls when they were under sixteen. Thus,
even at the time of trial, each girl was under the relevant statutory threshold.

Ha\,
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3. Petitioner’s ineffective assistance of counsel claims

In his remaining claims for relief, Petitioner asserts that he received ineffective assistance
of trial and appellatg counsel. ECF No. 1 at 3, 8. The standard applicable to such claims is well
established: .

[c]laims of ineffective assistance are governed by the two-prong
test set forth in the Supreme Court’s opinion in Strickland v.
Washington, 466 U.S. 668 (1984). To make out such a claim under
Strickland, a petitioner must first show that “counsel’s performance
was deficient. This requires [the petitioner to show] that counsel
made errors so serious that counsel was not functioning as the
‘counsel’ guaranteed by the Sixth Amendment.” Id. at 687, see also
United States v. Shedrick, 493 F.3d 292, 299 (3d Cir. 2007). To
succeed on an ineffective assistance claim, a petitioner must also
show that counsel’s allegedly deficient performance prejudiced his
defense such that the petitioner was “deprive[d] of a fair trial . ..
whose result is reliable.” Strickland, 466 U.S. at 687; Shedrick, 493
F.3d at 299.

In evaluating whether counsel was deficient, the “proper
standard for attorney performance is that of ‘reasonably effective.
assistance.”” Jacobs v. Horn, 395 F.3d 92, 102 (3d Cir. 2005). A
petitioner asserting ineffective assistance must therefore show that
counsel’s representation “fell below an objective standard of
reasonableness” under the circumstances. Id. The reasonableness
of counsel’s representation must be determined based on the
particular facts of a petitioner’s case, viewed as of the time of the
challenged conduct of counsel. Id. In scrutinizing counsel’s
performance, courts “must be highly deferential . . . a court must
indulge a strong presumption that counsel’s conduct falls within the
wide range of reasonable professional assistance.” Strickland, 466
U.S. at 689.

Even where a petitioner is able to show that counsel’s
representation was deficient, he must still affirmatively demonstrate
that counsel’s deficient performance prejudiced the petitioner’s
defense. Id. at 692-93. “It is not enough for the defendant to show
that the errors had some conceivable effect on the outcome of the
proceeding.” Id. at 693. The petitioner must demonstrate that “there
is a reasonable probability, but for counsel’s unprofessional errors,
the result of the proceeding would have been different. A reasonable
probability is a probability sufficient to undermine confidence in the
outcome.” Id. at 694; see also Shedrick, 493 F.3d at 299. Where a

10
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“petition contains no factual matter regarding Strickland’s prejudice
prong, and [only provides] . . . unadorned legal conclusion[s] . . .
without supporting factual allegations,” that petition is insufficient
to warrant an evidentiary hearing, and the petitioner has not shown
his entitlement to habeas relief. See Palmer v. Hendricks, 592 F.3d
386, 395 (3d Cir. 2010). “Because failure to satisfy either prong
defeats an ineffective assistance claim, and because it is preferable
to avoid passing judgment on counsel’s performance when possible,
[Strickland, 466 U.S. at 697-98],” courts should address the
prejudice prong first where it is dispositive of a petitioner’s claims.
United States v. Cross, 308 F.3d 308, 315 (3d Cir. 2002).
Judge v. United States, 119 F. Supp. 3d 270, 280-81 (D.N.J. 2015).

In his ineffective assistance claim, Petitioner asserts that his trial counsel proved deficient
in failing to call Petitioner to testify at the pretrial suppression hearing regarding the admissibility
of Petitioner’s confession. ECF No. 1 at 8-14. Had he been called, Petitioner asserts, he would
have testified that he only confessed because he was scared when taken into custody, was then
subjected to verbal abuse from the detectives in the form of “scream[ed]” assertions that the police
already had evidence of his guilt, and he therefore waived his rights and confessed merely to free
himself from this berating.

The Post-Conviction Relief (“PCR”) court and Appellate Division held that a video of
Petitioner’s statement refuted this argument. Specifically, the video showed that the detectives
calmly discussed the Miranda warnings with Petitioner for “nineteen minutes,” answered all of his
questions as to the warnings without accusation or warning, and did not otherwise subject

Petitioner to coercive beratement during the recorded interview.® Petitioner, the PCR courts

concluded, was thus not prejudiced by the failure of counsel to call him at the suppression hearing.

3 This also contradicts Petitioner’s argument, made for the first time in reply, that the brutality of
police in Honduras, where he lived from birth in 1955 to 2001, conditioned him to fear police.
ECF No. 17 at 8. While courts do consider a petitioner’s personal characteristics, including age,
education, intelligence and prior experience with the police, in determining whether a confession
was voluntary, Holland v. McGinnis, 963 F.2d 1044, 1052 (7th Cir. 1992), Petitioner does not

1
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Having reviewed the record of this matter, the PCR court and Appellate Division’s decision
do not contain an unreasonable evaluation of the facts of this matter. Accordingly, this Court finds
that the PCR courts did not contradict or unreasonably apply applicable federal law. See United
States v. Perez-Hinojosa, No. 98-50617, 1999 WL 716586 (Table), at *1 (9th Cir. 1999) (holding
that screaming and “prey[ing] on maternal instincts by threatening ten years” imprisonment and
the loss of the petitioner’s children was not improper coercion); United States v. Rang, No. 15-cr-
10037, 2017 WL 74278, at *7 (D. Mass. Jan. 6, 2017), aff'd, 919 F.3d 113 (Ist Cir. 2019)
(“Although the interrogating officer yelled at the suspect a few times, the court did not deem tﬁis
to rise to the level of coercion.”). As the PCR court and Appellate Division noted, even had
Petitioner successfully suppressed his recorded statement, the record still contains overwhelming
evidence of his guilt, including the testimony of all four victims, their mothers, and the videé
recording of Petitioner abusing one of the four victims. Accordingly, Petitioner is not entitled to
habeas relief on this claim.

In his next series of claims, Petitioner argues that his trial attorney failed to prepare him to
testify at trial, ultimately leading to him not testify in his own defense. Petitioner contends that
testifying in his defense would have permitted him to interject testimony regarding his state of
mind into the criminal proceedings. Petitioner also asserts that this failure led to him not being
able to present a defense on his own behalf. The PCR court rejected these claims. The court found

that Petitioner had knowingly waived his right to testify and to put on further defense witnesses

specify any personal experience with police brutality which would support his argument. More
importantly, there are no objective indications of coercion. See Colorado v. Connelly, 479 U.S.
157,167 (1986) (“[Cloercive police activity is a necessary predicate to the finding that a confession
is not ‘voluntary’ within the meaning of the Due Process Clause of the Fourteenth Amendment.”).
Moreover, when he was questioned in 2008, he had already been in the United States for about
seven years.

12
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during colloquies on the record with the trial court and defense counsel after the State rested.
Further, the PCR court found that Petitioner could not show prejudice because any proposed
testimony had no reasonable likelihood of altering the outcome of the proceedings in light of the
overwhelming evidence of Petitioner’s guilt, including his confession, the testimony of all four
victims and their families, and the video recording of Petitioner’s abuse of one of the victims

Having reviewed the record, this Court finds that the state court decisions on these issues
were neither contrary to nor an unreasonable application of federal law. Moreover, they did not
involve an unreaéonable application of the facts to Petitioner’s case. Fbllowing the State’s decision
to rest at trial, the trial court engaged in a colloquy with Petitioner. After allowing Petitioner to
discuss the matter with counsel, Petitioner specifically confirmed with the trial judge that he
understood that it was his right, and his right alone, to decide whether to testify, that c‘:.ounsel had
discussed the issue with him, and that after discussing the issue with counsel to his satisfaction, he
had elected not to testify. See ECF No. 13-3 at 61—64. In a further colloquy, Petitioner confirmed
that he had conferred with counsel and concurred that they should not put on additional defense
witnesses and should instead rely on putting the State to its proofs, that he was satisfied with
counsel’s advice in this regard, and that he had had no communication problems or issues
understanding counsel throughout trial. Id. at 73-74. The record thus contradicts Petitioner’s
assertion—if Petitioner, as he now asserts, “deeply” desired to testify, he had ample opportunity
to iﬁfom the trial court. He did not, and instead disclaimed any desire to testify.

Even were this not the case, the ultimate flaw in Petitioner’s argument is the overwhelming
evidence of his guilt presented at trial, including the testimony of multiple witnesses, a video
recording clearly evidencing Petitioner’s guilt as to at least one victim, and Petitioner’s own

confession. Simply put, there is no reasonable likelihood that the outcome of Petitioner’s trial
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would have been any different had he testified. Petitioner therefore could not possibly show |
Strickland prejudice, and his ineffective assistance of counsel claims must fail as a result.
Petitioner next asserts that he suffered ineffective assistance of appellate counsel durlng
his direct appeal. Petitioner argues that, had counsel raised every present claim which could have
been raised on direct appeal, he would have received a new trial. ECF No. 1 at 14. While appellate
counsel’s decisions are subject to the same ineffective assistance standard applicable to trial
counsel claims, see Smith v. Robbins, 528 U.S. 259, 285 (2000), it is well-established “that counsel
decides which issues to pursue on appeal.” Sistrunk v. Vaughn, 96 F.3d 666, 670 (3d Cir. 1996).
Thus, appellate counsel need not raise every nonfrivolous claim a defendant wishes to pursue.
Jones v. Barnes, 463 U.S. 745, 751 (1983). As the chief component of effective appellate advocacy
is the winnowing out of weaker claims in favor of those with a greater chance of success, id. at
753; Smith v. Murray, 477 U.S. 527, 536 (1986), the Supreme Court has held that “[g]enerally,
oniy when ignored issues are clearly stronger than those presented, will the presumption of
effective assistance of [appellate] counsel be overcome.” See Robbins, 528 U.S. at 288 (quoting
Gray v. Greer, 800 F.2d 644, 646 (7th Cir. 1986)). As such, counsel cannot be constitutionally
ineffective for failing or refusing to raise a meritless claim. Wets v. Vaughn, 228 F.3d 178,203 (3d
Cir. 2000). Here, appellate counsel raised the only two claims which could clearly have been
raised on direct appeal: Petitioner’s jury instruction and Miranda claims, and those claims were
rejected by the Appellate Division. Even if counsel had been able to raise Petitioner’s other
ineffective assistance claims on direct appeal, all of those claims are without merit for the reasons
discussed above. As such, Petitioner cannot show he was prejudiced by appellate counsel’s

litigation decisions, and his ineffective assistance of appellate counsel claim must fail.
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In his final ineffective assistance of counsel claim, Petitioner asserts that even if his
individual claims do not warrant habeas relief, all of his claims, considered cumulatively, warrant
a new trial as he believes his counsel was constitutionally defective throughout the entirety of his
- criminal proceedings. Although errors “that individually do not warrant habeas relief may do so
when combined,”

a cumulative-error analysis merely aggregates all the errors that

individually have been found to be harmless, and therefore not

reversible, and it analyzes whether their cumulative effect on the

outcome of the trial is such that collectively they can no longer be

determined to be harmless. Cumulative errors are not harmless if

they had a substantial and injurious effect or influence in

determining the jury's verdict, which means that a habeas petitioner

is not entitled to relief based on cumulative errors unless he can

establish actual prejudice. :
Albrecht v. Horn, 485 F.3d 103, 139 (3d Cir. 2007) (internal quotations and citations omitted),
cert. denied, 552 U.S. 1108 (2008). Whether considered individually or in the aggregate,
Petitioner has utterly failed to show that he suffered any prejudice from counsel’s alleged
deficiencies. The evidence of Petitioner’s guilt was overwhelming, and even had counsel done all
that Petitioner wishes, there is no reasonable likelihood that the outcome of his trial would have
been different. Petitioner’s claims thus fair no better in the aggregate than they do individually,
and Petitioner’s cumulative ineffective assistance claim is without merit.

Finally, Petitioner presents two addittional arguments in his habeas petition. First, he
argues that he should receive an evidentiary hearing as to his claims. ECF No. 1 at 15. To obtain
a hearing, “a movant must simply allege a set of facts that is not frivolous or clearly contradicted
by the record and that demonstrates (if assumed to be true) that he would plausibly be entitled to

relief under Strickland.” United States v. Arrington, 13 F.4th 331, 335 (3d Cir. 2021), cert. denied,

No. 21-7239, 2022 WL 892205 (U.S. Mar. 28, 2022). “A hearing is warranted where, for example,
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resolution of the motion turns on credibility or disputed facts, or the record is inconclusive about
whether a movant is entitled to relief. Id. (citing United States v. Tolliver, 800 F.3d 138, 14243
(3d Cir. 2015) (remanding for a hearing because qf factual disputes between the parties)). There
are no such issues of credibility or disputed facts here; the record is sufficient to determine that
 Petitioner’s claims lack merit.

Finally, Petitioner also argues that his claims should not be considered procedurally barred
and his PCR petition should have been granted. ECF No. 1 at 16. But neither this Court nor the
PCR court procedurally barred any of Petitioner’s claims, and Petitioner has ultimately failed to
show that the denial of his PCR petition was contrary to or involved an unreasonable application
of applicable federal law. Petitioner’s habeas vpetition is therefore denied in its entirety.

1. CERTIFICATE OF APPEALABILITY

Pursuant to 28 U.S.C. § 2253(c), a petitioner may not appeal from a final habeas order
arising out of a state court judgment unless he has “made a substantial showing of the denial of a
constitutional right.” “A petitioner satisfies this standard by demonstrating that jurists of reason
could disagree with the district court’s resolution of his constitutional claims or that jurists could
conclude that the issues presented here are adequate to deserve encouragement to proceed further.”
Miller-El v. Cockrell, 537 U.S. 322, 327 (2003). As Petition_er’s claims are all clearly without
merit for the reasons discussed above, Petitioner has failed to make a substantial showing of the

denial of a constitutional right, and he is denied a certificate of appealability.
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IV. CONCLUSION
For the reasons set forth above, Petitioner’s habeas petition (ECF No. 1) is denied, and

Petitioner is denied a certificate of appealability. An appropriate order follows.

s/ Claire C. Cecchi
Date: October 28, 2022 Claire C. Cecchi, U.S.D.J.

17
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STATE OF NEW JERSEY,
PLAINTIFF—RESPONDENT,
. _ 4 —
V. : ' ON PETITION FOR CERTIFICATiON

. V.M.B.,

DEFENDANT=PETITIONER.

To the Bppellate Division, Superior-Cqurt:

A petition for certiﬁitation of the judgment in A-000676-15
having been submitted to this Court, and the Court having
considered the same; | |

It is ORDERED that the petition for certification is

denied.

WITNESS, the Honorab1e Stuart Rabner, Chief,JuStice, at

Trenton, thls 20th day f-harch, 2018.

% L%m

CLERK OF THE SUPREME COURT
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RECORD IMPOUNDED

NOT FOR PUBLICATION WITHOUT THE
APPROVAL OF THE APPELLATE DIVISION
This opinion shall not "constitute precedent or be binding upon any court."

Although it is posted on the internet, this opinion is binding only on the
parties in the case and its use in other cases is limited. R. 1:36-3.

SUPERIOR COURT OF NEW JERSEY
APPELLATE DIVISION
DOCKET NO. A-0676-15T2

STATE OF NEW JERSEY,

Plaintiff-Respondent,

v.
V.M.B.,
Defendant-Appellant.
Submitted September 27, 2017 — Decided October 26, 2017
" Before Judges Nugent and Currier.
On appeal from the Superior Court of .New
Jersey, Law Division, Union County, Indictment
No. 08-08-0747. ' :
Joseph E. Krakora, Public Defender, attorney
for appellant (Mark Zavotsky, Designated
.Counsel, on the brief). :
_ Thomas K. Isenhour, Acting Union County
Prosecutor, attorney for respondent (Cynthia
L. Ritter, Special Deputy Attorney
General/Acting  Assistant Prosecutor, of
counsel and on the brief).
PER CURIAM

Defendant V.M.B. appeals from the denial of his post-

conviction relief (PCR) petition. Defendant claims ineffective
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assistance of trial and appellate counsel in their failure to
adequately challenge the admissibility of his videotaped
confessions and for "depriving defendant of his constitutional
right to testify on his own behalf." Because we find that
defendant has failed to present a prima facie showing of
ineffective counsel, we affirm;

Defendant was charged in an indictment with multiple counts
of aggravated sexual assault and endangering the welfare of a
child related to alleged sexual contact with his four minor step-
grandchildren. He was tried.before a jury, found guilty on twenty
counts and sentenced to an aggregate seventy-nine year period of

incarceration. We affirmed the conviction. State v. V.M.B., No.

A-0621-10 (App.'Div. July 8, 2013), certif.ldenied, 217 N.J. 287
(2014). |

Prior to trial, defendant moved to dismiss his videotaped

" confession. After a hearing, the trial judge found defendant's

waiver of his Miranda' rights was kngwiﬁg and volunﬁary. The

Miranda form given to defendant was written in both English and

Spanish,h and the detectives explained thé Miranda rights to

defendant several times, in both languages.

! Miranda v. Arizona, 384 U.S. 436, 86 S. Ct. 1602, 16 L. Ed. 2d.
694 (1966).

2 A~0676-15T2
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The judge denied the motion to suppress, stating: "[t]here
is no doubt in the totality of everything that is here that he
knowingly, voluntarily entered into this agreement to talk. There
was no pressure,'either direct or implied. There was no physical
discomfort that would affect his ability to focus and understand.
His answers were clear.”

Defendant filed a PCR petition pro se, and thereafter,
assigned counsel filed a brief. Defendant asserted that his trial
counsel‘ was constitutionally ineffective at the suppression
hearing and in failing to call him as a witness, and that apéellate
counsel was ineffective in failing to adequately challenge the
trial court's ruling on the suppréssibn motion.

At éral argument on the PCR motion, defense counsel argued
that defendant gave a false confession to the investigating
detectives because he was "under duress" during the interrogation.
Counsel stated that the detectives were screaming at defendant
during tﬁe video interview, causing him fear. Defendant asserts
he is pafticularly prone to fear of police because he was born in
Honduras, where thé police torture people. Defendant states his
trial counsel failed to make theée arguments at the suppression
hearing.i Defendant also argued that trial counsel did not call

defendant to testify at either the suppression hearing or trial.

3 A-0676-15T2
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In a

comprehensivz oral decision on May 22, 2015,

the PCR

judge? found that, based on the DVD recording of the interview and

the trial court's collbquy with defendant, the arguments lacked

credibility.

|
The ijudge noted that the detectives went over
‘ ;

defendant's Miranda rights with him for more than nineteen minutes,

calmly answering all of defendant's questions.

In addressing defexant's second argument, that he was denied

his right to testify, tle judge referred to the colloguy that took

place between defendant and the trial judge. The PCR judge stated:

[DJuring that colloquy with the trial court,
[defendant] specifically told the [c]ourt that
he understood he had the right to testify and
he understood . ., . that right was not his
attorney's; [and] it was his right personally

to decide whether or not he could testify in

this case.

And more importantly, he then went on to
talk about the fact that his attorney had
spoken to him about testifying in the
preceding days. Now for him to now claim that
his attorney did not prepare him to testify
is simply not credible in the face of that
colloquy before the [c]ourt.

The judge concluded that defendant had failed to satisfy either

prong of S

trickland,? and denied the PCR petition.

On appeal; defendant argues:

? A different judge presided over the PCR hearing.

3 strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L.

Ed. 2d 674

(1984).

Dot L7
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POINT I: DEFENDANT HAS SUBMITTED PRIMA FACIE
EVIDENCE REQUIRING HE BE GRANTED AN
EVIDENTIARY HEARING ON POST CONVICTION RELIEF.

POINT II: DEFENDANT WAS DENIED EFFECTIVE
ASSISTANCE OF COUNSEL ENTITLING HIM TO POST
CONVICTION RELIEF.

A. Counsel was ineffective for
failing to adequately challenge the
admissibility of his statement and
any evidence obtained as- a result

thereof.
B. Counsel was ineffective for
depriving defendant of his

constitutional right to testify on
his own behalf.

POINT III: DEFENDANT WAS DENIED EFFECTIVE
ASSISTANCE OF APPELLATE COUNSEL.

POINT IV: UNDER THE DOCTRINE OF CUMULATIVE
ERROR A NEW TRIAL SHOULD BE ORDERED PURSUANT
TO STATE v. ORECCHIO, 16 N.J. 125, 129 (1954).

We are not persuaded by these arguments. The standard for
determining whether counsel's perférmance was ineffective for
purposes of the Sixth Amendment was formulated in Strickland,
supra, 466 U.S. 668, 104 Ss. Ct. 2052, B8O L. Ed.. 2d.674, and adopted
by our Supreme Court in State v. Fritz, 105 gégé 42 (1987). Iﬁ
order to prevail on a claim of ineffective assistance of counsel,
defendant must meet the two-prong test establishing both that: (1)
counsel's performance was deficient and he or she made errors that
were so egregious that counsel was not functioning effectively as
guaranteed by £he Sixth Amendment to the United States

5 A-0676-15T2
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Constitution; and (2) ﬁhe defect in performance prejudiced
defendant's rights to a fair trial such that there exists a
"reasonable probability that, but.for counsel's unprofessional
errors, the result of the proceeding would have been different."
Strickland, supra, 466 U.S. at 687, 694, 104 S. Ct. at 2064, 2065,
80 L. Ed. 2d at 693, 698. |

We are satisfied from our review of the record that defendant
failed to demonstrate the ineffectiveness of trial counsel within

the Strickland-Fritz test. The evidence does not support

defendant's argument that he had a "rational fear of the police."
‘The record shows that defendant. was advised of his rights,
understood those rights, and willingly and knowingly waived his
rights éuring the taped interview with two calm, plain élothed

detectives. As we stated in State v. Cummings, 321 N.J. Super.

154, 170 (App. Div.), certif. denied, 162 N.J. 199 (1999), a
defendaht "must do more than make bald assertions that he was

denied the effective assistance of counsel." He must allege facts,

supported by affidavits or certifications, “"sufficient to
demonstrate counsel's alleged substandard performance." Ibid..

Defendant has provided nothing more than an unsupported statement.

We also find no merit in defendant's argumeﬁt regarding the
second prong. Defendant contends that he was préjudiced because
of counéelﬂs failure to call him as a witness. He fails, however,

6 A-0676-15T2
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to explain how the outcome of. the case would have been any
different had he testified.

As the PCleudge noted, even if defendant's confession was
suppresséd or defendant.had testified, the result would likely
have been the same. In addition to defendant's taped confession,
the State produced a video of defendant molesting one of his
victims, the ﬁestimony of all four of his victims, and other
witnesses corroborating the State's version qf events. Even taking
the facts in a light most favorable to defendant, it is highly
ﬁnlikely that his testimony could have overcome the abundance of
évidenCe producéd by the State and changed the outcome of the
case.! Defendant has not proven by a preponderance of the evidence
that he wés denied effective assistance of either trial of
appellate counsel.

Affirmed.

| hereby certify that the foregoing
is a true copy of the original on

file in my office. ; “‘\

CLERK OF TIHE AP TE OIVISION

¢ pefendant asserts that appellate counsel was ineffective for
failing to argue in the direct appeal that trial counsel did not
call him as a witness at the suppression hearing. For the reasons
already discussed, we find this argument to be without merit.

7  A-0676-15T2
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BY ORDER PREPARED BY THE COURT

STATE OF NEW JERSEY,

VICTOR MURILLO BARAHONA

Petitioner.

THIS MATTER being opened to the Court upon a Petition
by Craig Léeds, Esq., attorney for Petitioner; Victor Murillo Bargh
Jersey bemg represented by the Prosecutor of Union County, Gretlc
~ Atftorney General/Actmg Assistant Prosecutor John Esmerado appe
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ot ' SUPREME COURT OF NEW JERSEY
' C-576 September Term 2013
073029 '
STATE OF NEW JERSEY,
PLAINTIFF-RESPONDENT,
V. : ON PETITION FOR CERTIFICATION
SV el ey . . - ) g{ 1 B B . .
© DEFENDANT-PETITIONER. - - R4 2014

Pk
To the Appellate Division, Superior Court: ‘
| A petition for certification’of the judgment in A-000621-10
having been submitted to this Court, and the Court having.
considered the séme;

It is ORDERED that the petition for certification is

denied.

WITNESS, the Honorable Stuart Rabner, Chief Justice, at

Trenton, this IIth day of February, 201%.

The foregoing is a triie copy
of the original on file in my office.
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RECORD IMPOUNDED
NOT FOR PUBLICATION WITHOUT THE
APPROVAL OF THE APPELLATE DIVISION

SUPERIOR COURT OF NEW JERSEY
APPELLATE DIVISION
DOCKET NO. A-0621-1(T2

STATE OF NEW JERSEY,

Plaintiff-Respondent,

V.
V.M.B.,
Defendant-Appellant.

Submitted September 27, 2012 - Decided July 8. 2013
Before Judges Sapp-Peterson and Nugent.
On appeal from the Superior Court of New
Jersey, Law Division, Union County, i
Indictment No. 08-08-0747.
Joseph E. Krakora, Public Defender, attorney
for appellant (Stephen W. Kirsch, Assistant
Deputy Public Defender, of counsel and on
the brief).
Theodore J. Romankow, Union County
Prosecutor, attorney for respondent
(Jeremiah E. Lenihan, Assistant Prosecutor,
of counsel and on the brief).

PER CURIAM

A grand jury charged defendant V.M.B. in a'twentYriwo count
indictment with the serial sexual abuse. of his wife’s four
granddaughters, a petit jury found him guilty on twenty counts,

and a judge sentenced him to an aggregate prison term of



seventy-nine years subject to the No Early Release Act (NERA),
N.J.S.A. 2C:43-7.2. Defendant contends his convictions should
be reversed for two reasons: first, though he confgssed to
comﬁitting the crimes, he did not knowingly waive hié Miranda®
rights; second, the trial court directed a quilty verdict on the
age element of each offense by including the victims' birth
dates on the verdict sheet and in its charge. Finding no merit
in defendant’s contentions, we affirm.
I.

According to the evidence the State presented at trial,

when defendant married Zelda®? in 2000 she had two children and

four grandchildren. Her daughter, Elizabeth, had two daughters,

Emily and Ellie. Ber son and his wife, Madeline, had two
daughters, Makayla and Maria. The families lived in the same
house.

On April 14, 2008, Madeline took Makayla and Mari? to the
doctor to get physical examinations for school. Makayla was
eleven years old. Maria was eight. After the wvisit, while
Madeline ‘Was discussing some health concerns with Makayla,

Madeline cautioned Makayla, "don't let anybody touch you." From

' Wiranda v. Arizona, 384 U.S. 436, 86 S. Ct. 1602, 16 L. Ed. 2d

694 (1966).

2 We use pseudonyms for all family members to protect their
privacy.

A-0621-10T2
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Makayla's reaction, Madeline suspected "something had happened
or was happening" because Makayla .suddenly became quiet and
averted her gaze. Madeline asked Makayla if defendant had
touched her. Makayla replied, "if I tell you[,] you are going
to be mad. 1It's a secret between [Emily, Ellie] and I." After
Madeline assured Makayla for "about a half hour®" that she would
not be mad, ﬂakayla disclosed that defendant first groped her
when she was in kindergarten. Makayla later disclosed that
defendant once tried to make her watch a video of him and Emily
having sex, but she ran away.

Later that day, Madeline questioned her other daughter,
Maria, as well as her nieces, Emily and Ellie. She le@rned that
defendant had first abused Maria when she was in second grade.
She also learngd that defendant was still abusing her nieces,
who were then ages fourteen and eleven. Ellie said defendant
liked to bite and showed Madeline a bite mark defendant had made
on her breast.

Madeline notified tﬁe police, who took the children to the
Union County Child Advocacy Center yhere they were interviewed
by Janet Lopez, a detective assigned to the Child Abuce Unit in
the Union County Prosecutor's Office. Detective Lopez took a
typewritten statement from Emily and videotaped interwviews with

Ellie, Makayla, and Maria. In their statements, the children

3 - o R-0621-1072



described how defendant had sexually molested them, by holding
them down, by groping them, by committing acts of penetration,
allegations they also recounted for the jury. After
interviewing the victims, Detective Lopez obtained a Qa;rant for
defendant's arrest.

The police arrested defendant the next day, April 15, 2008,
and transported him to the municipal police vdepartment where
Detective Lopez and Sofia Santos, another detective employed by
the Union County Prosecutor's Office, questioned him after
advising him of his Miranda rights. After initially denying the
accusations, defendant confessed to committing segual acts with
all of the girls. He began abusing two of the children when
they were eight years old, and two when they were ten.
Defendant aiso admitted that he recorded himself and Emily
having sex on two occasions. The police obtained a warrant and
seized two DVDs from defendant's bedroon. Emily identified
herself and defendant as the two people in the DVDs having sex.

At the time of defendant's trial, Emily was fifteen years
old, Ellie was twelve, Makayla was twelve, and Maria was nine.
In addition to testifying about how defendant abused them, each
testified to her age, birth date, and her approximate age when
the crimes occurred. Their mothers also testified fo their ages

and dates of birth, and the State introduced defendant's

2-0621-10T2

o | A&



confession, in which he admitted to abusing the children before
their thirteenth birthdays.

Following defendant's arrest, a Union County Grand Jury
returned a twenty-two count indictment and charged him: for his
offenses against Emily, with two counts of first-degree
aggravated sexual assault, N.J.S.A. 2C:14-2a(l) and -2a(2)(a)
(counts one and four), three counts of second-degree sexual
assault, N.J.S.A. 2C:l4—25 and -2c(4) (counts tﬁo, five and
six), two counts of third-degree endangering the welfare of a
child, N.J.S.A. 2C:24-4a (counts three and seven), and one count
of second-degree endangering the welfare of a child, N.J.S5.A.
20:24-4b(3) (count eight); for his offenses against Maria, with
first-degqree aggravated sexual assault, N.J.S.A. 20:14-2a(1)
(count nine), second-degree sexual assault, N.J.S.A. 2C:14-Db
(count ten), and third-degree endangering the welfare of a
child, ©N.J.S.A. 2C:24-4a (count eleven); for his offenses
against Makayla, with first-degree aggravated sexual: assault,
N.J.S.A. 2C:14-2a(1) (count twelve), second-degree sexual
assault, N.J.S.A. 2C:14-2b (count thirteen), third-degree
endangering the welfare of a child, N.J.S.A.. 2C:24-4a ({count
fourteeni, second-degree attempted sexual assault, N.J.S.R.
2€:5-1a(3) and 2C:14-2b (count fifteen), and third-degree

attempted endangering the welfare of a child, N.J.S5.A. 2C:5-
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15(3) and 2C:24-4a (count fifteen); and for his offenses against
Ellie, with first-degree aggravated sexual assault, -N.J.S.A.
2C:14-2a(1) (count seventeen), three counts of secdnd—degree
sexual assault, N.J.S.A. 2C:14-2b (counts eighteen, twenty, and
twenty-one), and two counts of third-degqree endangering the
welfare of a child, N.J.S.A. 2C:24-4a (counts nineteenl and
twenty-two).

The parties filed numerous pre-trial motions, one of which
was defendant's motion to suppressv his confession, which the
trial court denied. At trial, the State dismissed counts six
and twenty-one of the indictment affer presenting its case. The
jury convicted defendant on the remaining twenty counts.

The court subsequently sentenced defendant on counts one,
niné, twelve, and seventeen to four_ consecutive eighteen-year
prison terms, subject to NERA; on count four, to a concurrent
fifteen-year prison term; and on count eight, to a consecutive
seven-year prison term. The court merged the remaining counts,
imposed appropriate assessments and fines, and ordered defendant
to serve parole supervision for 1life wupon his release from
prison. This appeal followed.

II.

Defendant presents the following arguments:

6 , A-0621-10T72
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POINT I

THE POLICE SUBVERTED THE SUBSTANCE AND
PURPOSE OF THE MIRANDA WARNINGS WHEN THEY
TOLD DEFNDANT WNOT ONLY THAT HIS STATMENTS
COULD BE USED AGAINST HIM BUT ALSO COULD BE
USED IN HIS "FAVOR." '

POINT II

ON EACH AND EVERY COUNT OF THE INDICTMENT,
THE TRIAL JUDGE DIRECTED A VERDICT ON THE
ELEMENT REGARDING THE AGE QF THE VICTIM.
(Not Raised Below).

Defendant first contends that the detectives who
intérviewed him misinformed him about his Miranda rights and
thereby "subverted the meaning and purpose of those rights{.]"
We disagree.

According to Detective Lopez's testimony at the suppression
hearing, she and Detective Santos interviewed defendant in
Spanish. Be did not understand English. Defendant not only
understood .Spanish, but he explicitly informed the detectives

that he knew how to read Spanish. Detective 5Santos read

defendant his Miranda rights in Spanish and also gave defendant

a Miranda rights form, which defendant read and initialed. The
final part of the form consisted of a "waiver of rights," which
defendant read. He asked about the word ‘"pressure" Or

"coercion," and Detective Lopez explained what they meant. When

defendant said he could not afford an attorney but could call
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some friends, Detective Lopez said he could do that, but that if
he could not afford an attorney one would be assigned to him.
Defendant said he understood, and signed the waiver.

Defendant's contention about the Miranda warnings is based
on the following exchange that occurred while Detective Santos

was explaining his Miranda rights:

[Detective Santos:] Okay, cualquier cosa
que usted diga puede ser y sera’ usado en
contra suya en el tribunal. (Okay, anything

you say can and will be used against you in
a court of law.)

{Detective Lopez:] 0 ante de la corte. (Or
before the court.) ‘

[Detective Santos:] That doesn't right do
we have ours? Tiene el derecho . . ., usted
entiende ese derecho? (You have the right

do you understand that right?)

[Defendant:] (Nodding yes).

[Detective Santos:] Cualgquier <cosa que

‘usted diga puede ser y sera’ usado en contra
suya antes de en tribunal. Cualquier cosa
que usted diga a nosotros aqui’ puede ser
usado contra usted en la corte. Usted
entiende ese derecho? (Anything you say can
and will be used against you in a court of
law. Anything you say to us here may be
used against you in court.)

[Defendant:] 0 a favor tambien. (Or also
in favor.)

[Detective Santos:] Huh?

[Detective Lopez:] 0 a favor si. (Or in
favor, yes.) Or in favor, yes.
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misinformed about his rights.

[Defendant:] Eso. (Right.)

[Detective Santos:] Entiende ese derecho?
(Do you understand that right?)

[Defendant:] Si, si. (Yes, yes.)

The trial court rejected defendant's argument that he was

In its oral decision'following

the hearing on defendant's suppression motion, the court denied

the motion, concluding:

When you look at the totality of this
reading of the Miranda form, which, numnber
one, he was able to read himself, he was

able to answer in writing himself, yes. He
was asked to initial, yes. He read the
waiver and signed the waiver. He also had

the questions then explained to him, read
once through, and then explained. multiple
questions so that he understood.

There is no doubt in the totality of
everything that is here that he knowingly,
voluntarily entered into this agreement to

talk. There was no pressure, either direct
or imposed. There was no physical
discomfort that would affect his ability to
focus and wunderstand. His answers Wwere-
clear. His answers were on point as you

look through this entire transcript.

For that reason, the statement that the
defendant gave will be permitted to be given
to the jury.

In reviewing a trial court's denial of a defendant's motion

to suppress a statement, we defer to the factual findings of the

trial

court when they are supported by sufficient

credible

evidence in the record. See State v. Nyhammer, 197 N.J. 383,

9

P2 %i&

A-0621-10T2



409 (2009); see also, State v. W.B., 205 N.J. 588, 603 n.4

(2011) (*As the finding of compliance with Miranda and
voluntariness turned on factual and credibility determinations,
we need only find sufficient credible evidence in the record to
sustain the trial judge's findings and conclusions.") (citing

State v. Elders, 192 N.J. 224, 242-44 (2007)).

Indisputably, every person has a privilege against self-

incrimination. U.S. Const. Amend. V; N.J.R.E. 503. "Inherent

in every Fifth Amendment analysis is the question of whether the
statement was voluntary, - and, independently, whether the law

enforcement officers taking it complied with Miranda." W.B.,

supra, 205 N.J. at 605. When the State intends to introduce a
defendant's <confession at trial, it “must .prove beyond a
reasonable doubt that a defendant's confession was voluntary and
was not made because the defendant's will was overborne,” State
v. Knight, 183 N.J. 449, 462 (2005), "and, if gustodial, that
the defendant was advised of his rights and knowingly,

voluntarily and intelligently waived them." W.B., supra, 205

N.J. at 602, n.3.

Defendant hés cited no authority for the proéosition that a
defendant does not knowingly waive his Miranda rights if he is
informed that his statements can be used for or against him.

Although the issue seldom arises, our Supreme Court has

A-0621-10T2
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addressed it. The Court has explained that "[i]t is misleading
to tell a person in custody, as part of the Miranda warnings,
that anything he says can be used for him in a court of law.®

State v. Melvin, 65 N.J. 1, 13 (1974) (emphasis in original).

Nevertheless, giving precedence to substance over form, the

Court held in Melvin:

The language used to convey the warnings to
the defendant here did adequately inform him
of the substance of his —constitutional
rights. While we take this occasion
emphatically to voice our disapprobation of
the deviations herein from the words of the
Miranda opinion, we cannot say that under
the circumstances of this case
constitutional error was committed.

[Id. at 14.]

Here, the detectives informed defendant that if he made a
statement it could be used against him in court. Defendant, not
the detectives, first raised the issue of whether the statément
could be used in his favor. Although Detective Lopez should not
have responded, "[rjight," when defendant asked, "or also 1in
favor," the detectives clearly informed defendant that the
statement could be used against him.

After defendant made his comment, the detectives finished
reading his rights and had him read the waiver section of the

form. Detective Santos told defendant, before questioning him,

that "[y]ou have to know your [rlights and if you understand the

A-0621-1072
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[r]ights, I need you to write, yes, that you understand each one
of the [r]ights, here." Detective Santos further explained that
defendant ﬁad to initial the rights, sign the waiver, fand then
we can speak if you want." Defendant initialed each right,
including the statement that "[a]lnything you say can and.will be
used against you in a court of law." More significantly,
nothing in the record suggests that he confessed’ to repeatedly
molesting children because.somehow he thought his confession to
such horrific crimes could be used for him in a court of law.

In support of his argument that the detectives
"undermine[d] the efficacy of Miranda warnings," defendant cites
cases that have no factual similarity to his case. For example,

he cites State v. Pillar, 359 N.J. Super. 249, 265-66 (App. Div.

2003), certif, denied, 177 N.J. 572 (2003), where the police

agreed to a defendant's request to speak "off-the-record,”
thereby ©possibly misleading him into believing that his
statements would not be recorded and used against him. Id. at
268. That did not happen here. The {éetectives never said or
implied they would not use defendant's statement against him.
To the contrary, they informed him that if he made a statement
it "can and will be used against you in a court of law." The
trial court did not err whén it concluded that the totality_of

circumstances surrounding defendant's confession demonstrated
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that the confession was knowing, intelligent, and voluntary.

See Knight, supra, 183 N.J. at 462-463.

ITI.

Defendant next argques that because the victims' ages were
an element of each count of the indictment’, and because the
court referred to each victim's birthday in its charge and on
the jury verdict sheet, it in effect directed a verdict on that
element of each offense. Defendant's argument is without
sufficient merit to warrant discussion in a written opinion. R.

2:11-3(e)(2). We add only the following comments. Although the

court should not have included the victims' ages in its charge

or on the verdict sheet, defendant did not object in either
instance. Conseqguently, we review the argument under a plain

error standard; that is, we consider whether the alleged errors

“were "clearly capable of producing an unjust result.” R. 2:10-

2. Here, three of the victims were less than thirteen years old
when they testified at trial, the other was fifteen years old.
They all testified to their dates of birth, as did their

mothers, and defendant referred to their ages in his confession.

% Defendant was charged with committing acts of sexual

. penetration with the children when they were less than thirteen

years old, N.J.S.A. 2C:14-2a(l), and also with Emily, when she
was between ages thirteen and sixteen, N.J.S.A. 2C:14-2c(4).
The statute concerning endangering the welfare of «children
defines "child" as "any person under 16 years of age." N.J.S.A.
2C:24-4b(1). '
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Defendant's implicit assertion that somehow the victims' ages

would have escaped the jurors' attention but for the charge and

jﬁry verdict sheet is simply implausible.

Affirmed.
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