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IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[ ] For cases from federal courts:

The opinion of the United States court of appeals appears at Appendix to

the petition and is

[ ] reported at | ; OF,
[ ] has been designated for publication but is not yet reported; or,
[ 1 is unpublished.

The opinion of the United States district court appears at Appendix to
the petition and is

[ ] reported at ' ; or,
[ ] has been designated for publication but is not yet reported; or,
[ 1 is unpublished.

X For cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix to the petition and is

[ 1 reported at : ; OT,
[ 1 has been designated for publication but is not yet reported; or,
P4 is unpublished.

The opinion of the 5 ‘/ﬁ (/A _ court
appears at Appendix _ B8 to the petition and is

| [ 1 reported at ; Or,
[ ] has been designated for publication but is not yet reported; or,
X is unpublished.




JURISDICTION

[ ] For cases from federal courts:

‘The date on which the United States Court of Appeals decided my case
was :

* [ ] No petition for rehearing was timely filed in my case.

‘[ ] A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: , and a copy of the
order denying rehearing appears at Appendix ‘

[ 1 An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date)
in Application No. A . '

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

D(] For cases from state courts:

’

The date on which the highest state court decided my case was May 17, Ao33.
A copy of that decision appears at Appendix _L

[ ] A timely petition for rehearing was thereafter denied on the following date:
, and a copy of the order denying rehearing

appears at Appendix

[ 1 An extension. of time to file the petition for a writ of certiorari was granted
to and including (date) on (date) in
Application No. A

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a).

-—— -

2



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED
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wlood! Vi GrEokra,
450 U.S. 261, 268-72, 101 S.Ct. 1097, 1101-03, 67 L.Ed.2d 220 (1981) (the

guarantee of conflict-free counsel extends to any situation in which counsel for the
accused owes conflicting duties to the accused and to another person).

In Holloway v. Arkansas, 435 U.S. 475, 488,98 S.Ct. 1173, 1180, 55 L.Ed.2d
426 (1978), the Supreme Court held that improper joint representation in a criminal
case requires automatic reversal if a timely objection is made.

Here, Hess had no opportunity to object because he was never informed about
the subsequent representation of Solomon by Ball, and had he known about it, he

would have objected. Seemtas Ze®26. Thus, he should be entitled to

the automatic reversal rule of Holloway.

InAllenv. State, 1994 OK CR 30, 874 P.2d 60, the Court confronted a situation
similar to what happened to Hess, where there was successive representation that
generated a conflict. The Court recognized that this situation implicates the ongoing
duty of loyalty to the client, even after the representation has concluded. Id. § 11.

The Court also held that since there was no indication in the record that the
conflict was disclosed to the accused, and he was thereby given the opportunity to
object, he was “effectively precluded from lodging a timely objection.” Id. q 14.
Thus, the accused was not required to show an adverse effect from the actual conflict

of interest, and thus prejudiced is presumed and reversal is mandated. /d.
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Thus, application of the rules of Holloway and Allen- compel the conclusion
that the conflict in Hess’s case warrants automatic reversal without a showing of
prejudice. Ball had an actual conflict representing first Hess, and then Solomon—-two
charged co-defendants in the same case; and Hess was not made aware of the conflict,
had no opportunity to object to it, and would have had he been made aware of it.

In Cuylerv. Sullivan,446 U.S. 335,348,100 S.Ct. 1708, 1718, 64 L.Ed.2d 333
(1980), the Supreme Court discussed potential, rather than actual, conflicts of interest
of counsel in cases involving multiple representation where no objection is made at
trial. In such cases, the accused must have the opportunity to show that potential
conflicts affected adversely his right to a fair trial. Id. 348 (“In order to establish a
violation of the Sixth Amendment, a defendant who raised no objection at trial must
demonstrate that an actual conflict of interest adversely affected his lawyer’s
performance.”)

The Court in Cuyler made clear that “a defendant who sﬁows that a conflict of
interest actually affected the adequacy of his representation need not demonstrate
prejudice in order to obtain relief.” Id. 349-50. If Ball in fact represented Hess first,
then Solomon, an actual conflict has been shown.

The situation with Hess is that his counsel acquired confidential and privileged

information from him about the facts and circumstances of the State’s



accusations—then represented the star witness for fhe State, armed with the knowledge
that she had acquired from Hess.

The conflict was not merely potential. Solomon actually testified against Hess
in this casAe, and also in the case before, and was prepared to testify against him in a
third and fourth case—and surely would have done so had Hess not pled guilty. Ball
was able to prepare Solomon to testify against Hess in an unconstitutional manner
because she was privy to information from Hess himself.

This is an actual conflict with demonstrable prejudice to Hess. Thus, under
either standard as established by Holloway or Cuyler, Hess received ineffective

assistance of counsel and his case must be reversed.
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defense. Douglas v. Workman, 560 F.3d 1156, 1186 (10" Cir. 2009) (“Like the
majority of our sister circuits, we conclude that Brady requires disclosure of tacit
agreements between the prosecutor and a witness). As the Tenth Circuit held in
Douglas, “a deal is a deal—explicit or tacit.” 560 F.3d at 1186.

Hess finds it incénceivable that the State did not have at least a tacit
understanding with Solomon that she would get a good deal if she cooperated and
testified against Hess. She secured an O.R. bond on a robbery charge, admitted to
using meth on the stand for which she was not charged, had drug/alcohol problems,
and as it came to light in a companion case in CF-2007-2643, she had a pre-school
aged daughter at her apartment along with stolen goods, a stolen car, and drug
paraphernalia.

Even in the absence of a formal, written plea deal, it is clcar that the State gave
Solomon benefits in exchange for her testimony that were not offered to Hess or
Hamilton. To make matters worse, the State then made a big production at trial
denying that it had given Solomon any special treatment. In Hess’s view, the State’s
representation that there were no deals was not true, and he requests discovery on this
issue and to inspect the files of the prosecution for documentation of special treatment
given to Solomon.

The conduct of eliciting testimony that there were no deals, when there in fact
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was some kind of special treatment, is a violation of clearly established federal law
affording basic constitutional guarantees of fundamental fairness and Due Process of
law under the Fourteenth Amendment. See Napue v. Illinois, 360 U.S. 264, 269, 79
S.Ct. 1173, 3 L.Ed.2d 1217 (1959).

The Supreme Court has held that in evaluating Napue errors, courts apply a less
demanding standard of review: whether “there is any reasonable likelihood that the
false testimony could have affected the judgment of the jury.” United States v. Agurs,
427 U.S. 97, 103, 96 S.Ct. 2392, 49 L.Ed.2d 342 (1976); accord United States v.
Crockett,435F.3d 1305, 1317 (10" Cir. 2006). This materiality standard is, in effect,
‘a form of harmless error review, but a far lesser showing of harm is required under
Napue’s materiality standard than under ordinary harmless error review. See Smith
v. Phillips, 455 U.S. 209,220 n.10, 102 S.Ct. 940, 71 L.Ed.2d 78 (1982) (describing
the “materiality requirement” that applies to Napue and Giglio claims).

Napue is directly on point. The prosecutor sponsored a star witness and
elicited from that witness that the witness had received no promise of consideration
in return for his testimony. This turned out to be false, siﬁce the prosecutor had in
fact promised him consideration, but did not correct the witness on the stand. The
Supreme Court found this situation to be a violation of Due Process.

In essence, a conviction obtained through the use of false evidence, known to
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be false by the State, must fall under the Fourteenth Amendment. Napue, 360 U.S.
at 269. In fact, even in the absence of an agreement, the Eighth Circuit has held that
the fact that a sentence commutation hearing was to take place soon after the
appearance of the witness a trial constituted exculpatory material under Brady. See
Reutter v. Solem, 888 F.2d 578, 582 (8" Cir. 1989).

The error was that the State told the jury that the witness had nothing to gain
from his testimony. Id. Similarly, Solomon clearly had something to gain by
testifying against Hess and cooperating with the State. She had admitted to criminal
activity, was in serious jeopardy of losing custody of her child, and she was not
sentenced until all of Hess’s cases were concluded and she was no longer useful to
the State. This is the essence of a plea deal.

Under Napue, Brady, and Bagley, it was error for the State to argue and state
that Solomon had no deal when she clearly received a benefit from her testimony,

“ultimately concluding with a deferred sentence which has since been expunged and
all traces of her involvement in @¥s case erased from the public record. This violated

the Fourteenth Amendment and Hess’s conviction must be reversed.
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The petition for a writ of certiorari should be granted.
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