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LEAH HAYES, CSR, TCRR
419TH DISTRICT COURT (512) 854-9329

REPORTER'S RECORD
VOLUME 1 OF 1 VOLUME

TRIAL COURT CAUSE NO. D-1-N-22-7149

RUIZ, ET AL, IN THE DISTRICT COURT
PTaintiff,

VS. TRAVIS COUNTY, TEXAS

TDCJ, ET AL,
Defendant. 345TH JUDICIAL DISTRICT

EMERGENCY MOTION FOR TEMPORARY INJUNCTION

0n the 10th day of January, 2023, the foTIowing

proceedings came on to be heard in the above-entitIed and

numbered cause before the HonorabTe Catherine A. Mauzy

Judge Presiding, her in Austin, Travis County, Texas

REMOTELY VIA VIDEOCONFERENCE:

Proceedings reported by machine shorthand.
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LEAH HAYES, CSR, TCRR
419TH DISTRICT COURT (512) 854-9329

APPEARANCES

FOR THE PLAINTIFFS BALENTINE AND RUIZ:

MR. ALEX KURSMAN
SBOT NO. 19106546
AND

Xfib
HAYDEN NELSON-MAJOR

MS. JENNAE SWIERGULA
Federa1 Community Defender Office 1n the
Eastern District of Pennsyivania
601 Wainut St 545 West
Phi1ade1phia, PA 19106
Phone: (215) 928-0520

MR. DANIEL WILSON
SBOT NO. 24070859
SUSMAN GODFREY
1221 Lamar St., Ste 1000
Houston, Texas 77010

FOR THE PLAINTIFF FRATTA:

MR. TIVON SCHARDL
SBOT NO. 24127495
FEDERAL PUBLIC DEFENDER FOR THE
WESTERN DISTRICT OF TEXAS, CAPITAL HABEAS UNIT
919 Congress Ave, Ste 95-
Austin, Texas 78701

FOR THE DEFENDANTS:

MS. LEAH OLEARY
SBOT NO. 24079074
AND
MR. ED MARSHALL
ASSISTANT ATTORNEY GENERAL
PO Box 12548
Austin, Texas 78701
Phone: (512) 350-1528
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LEAH HAYES, CSR, TCRR
419TH DISTRICT COURT (512) 854-9329

FOR THE INTERVENOR ARTHUR BROWN JR.:
MR. BENJAMIN WOLFF
OFFICE OF CAPITAL AND FORENSIC WRITS
MR. PAUL MANSER
FEDERAL HABEAS COUNSEL

MR. JAMES RYTTING
SBOT 24002883
HILDER LAW
819 Lovett BIvd
Houston, Texas 77006
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LEAH HAYES, CSR, TCRR
419TH DISTRICT COURT (512) 854-9329

VOLUME 1

EMERGENCY MOTION FOR TEMPORARY INJUNCTION

JANUARY 10, 2023

Announcements 6 1

Opening by Mr. Kursman 14 1

Opening by Ms. O'Leary 15 1

PLAINTIFF'S WITNESS

Direct Cross Voir Dire V01.

MICHAELA ALMGREN
By Mr. Kursman 22,71
By Ms. O'Leary 66

INDEX CONTINUED

_ Page
V01.

CTOSing Argument by Ms. Ne]son-Major.... 1

Ciosing Argument by Ms. O'Leary 86 1

CTOSing
Argument by Mr. Kursman 93 1

Court akes RuTing Under
Advisement 95 1

Adjournment 96 1

Court Reporter's Certificate 97 1
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LEAH HAYES, CSR, TCRR
419TH DISTRICT COURT (512) 854-9329

EXHIBIT INDEX

PLAINTIFF'S
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USP Chapter 797

USP Chapter 71

USP Chapter 790

Storage Inventory
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LEAH HAYES, CSR, TCRR
419TH DISTRICT COURT (512) 854-9329

PROCEEDINGS

January 10. 2023

THE COURT: Let me ca11 for hearing Cause

No. D-1-GN-22-7149 Wes1ey Ruiz. John Ba1entine, Robert

Fratta versus Texas Department of Crimina] Justice. Et

A1.

Your appearances for the record. p1ease.
MR. KURSMAN: Good morning. Your Honor.

A1ex Kursman for Petitioners Ba1ent1ne and Ruiz. This

morning Ms. Swierguia fi1ed an order with the Court

asking for pro hac vice admission for myseif and my

coiieague, Hayden Neison-Major. I just want to make sure

that order was granted before the hearing begins.
THE COURT: I am toTd that that has been

fiTed. I'TT need to, yeah. take that up and get that

signed. We might take a TittTe break after we do

appearances since that order -- I'TT take appearances and

then I'TT see if there's any objection. I don't think
there shouTd be.

I'm going to ask everyone as you give your

appearances or if you go through. because I have so many

counseT appearing this morning. if everyone couId go

through and change their name and incTude who they
represent. It may not a1] show up and it may not be

possibTe, but we can try.
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LEAH HAYES, CSR, TCRR
419TH DISTRICT COURT (512) 854-9329

Mr. Kursman and Ms. Swiergu1a, and who e1se

do I have, p1ease.
MS. NELSON-MAJOR: This is Hayden

Ne1son-Major with the Federa1 Community Defender Office
1n the Eastern District of Pennsyivania on behaif of John

Ba1entine and Wesiey Ruiz.
MR. WILSON: Good morning. Your Honor.

Danie1 Wiison with Sussman Godfrey as additiona1 counsei

for Ruiz and Baientine, and I fi1ed a notice of

appearance this morning.
THE COURT: Thank you.

(Zoom audio distortion)
MR. SCHARDL: Good morning. Your Honor.

This is Tivon SchardT from the FederaT Defender Office
here in Austin for Robert Fratta.

THE COURT: Thank you.
MR. WOLFF: Good morning, Your Honor. My

name is Benjamin WoTff. I'm with the Office of CapitaT
and Forensic Writs, and aTong with PauT Manser, who is
federaT habeas counseT, we represent Arthur Brown. Jr.
We fiTed a petition intervention yesterday.

MS. O'LEARY: Good morning. Your Honor.

Leah O'Leary from the Attorney GeneraT's Office. I

represent TDCJ, Brian CoTTier. Bobby Lumpkin and KeTTy

Strong. the Respondents.
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LEAH HAYES, CSR, TCRR
419TH DISTRICT COURT (512) 854-9329

THE COURT: Thank you.

Anyone eTse? Before I begin, I need to
Took at those pro hac vice --

MR. MARSHALL: This is Ed MarshaTT. I'm

aTSo here on behaTf of Respondents.
THE COURT: Thank you, Mr. MarshaTT.

A11 right. Before -- I need to Took at
those pro hac vice orders and get those f11ed. Let me

just ask, does anyone have any objection to those? I

have not had a chance to Took at those yet.
MS. O'LEARY: No objection, Your Honor. I

beTieve they are fiTed as unopposed.

THE COURT: Okay, great. I'TT take a

TittTe break. Let me give you some preTiminary
announcements. I'TT take a break and get those signed so

that we can proceed. We are hoTding today's hearing

today remoteTy on the Zoom pTatform.

(Court's COVID instructions.)
MR. KURSMAN: We have an expert witness

that needs to be through by 1:30 eastern time.

THE COURT: That's fine. I'm assuming,
Ms. O'Leary, you don't have an objection to that.

MS. O'LEARY: Our position is going to be

that we don't need to reach the expert at aTT. We aTso

have some housekeeping matters Tike objections to
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LEAH HAYES, CSR, TCRR
419TH DISTRICT COURT (512) 854-9329

exhibits that have been f11ed.

And we'd 11ke to understand the scope of
the hearing. The hearing has on1y been noticed for Mr.

Fratta's amended emergency motion for temporary

injunction. So we haven't been noticed to hear the

originai petition in the case, and we just want to make

sure that we understand that correctiy.
THE COURT: We'11 get to a11 those

housekeeping matters in a minute. Let me take care of
those pro hac vice motions and orders. I’m going to take
a short break and in the meantime you-a11 can stand by.
Let me get those orders taken care of and then we'11 go

right into the housekeeping matters, into the evidence,

rea1izing that we have a witness who needs to be done by

12:30 our time. Thank you.

(Whereupon There was a Break in the Proceedings)
THE COURT: I've reviewed the motions for

pro hac vice for Mr. Kursman and Ms. NeTson-Major and I

have signed those and we’TT get those fiTed. So now

Tet's begin. We can go ahead and begin with any

housekeeping matters that we need to take up.

MS. O'LEARY: Yes, Your Honor. We have

some objections to the exhibits that were upToaded Tast

night. We can address those now or I'm happy to address

them as we go, as Petitioners try to offer them.
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LEAH HAYES, CSR, TCRR
419TH DISTRICT COURT (512) 854-9329

THE COURT: Go ahead, Mr. Kursman.

MR. KURSMAN: That is -- I think it's more

appropriate if they are objected to as offered. We

wanted to introduce six of those exhibits prior to

offering our witness based on stipuTations with

Respondents, and those wouTd be Exhibits 6, 7, 8, 9. 10

and 11. Respondents agreed to stipuTate to the

foTTowing, that if a record custodian was ca11ed to

testify. they wouTd testify to the foTTowing:
That the record was made at or near the

time by or from information transmitted by someone with

knowTedge, that the record was kept in the course of

reguTarTy conducted business activity and that making the

record was a reguTar practice of that activity.
Respondents aiso agree to stipuTate to the

accuracy and authenticity of those exhibits. So

Petitioners wouTd move to admit Exhibits 6, 7, 8, 9, 10

and 11.

THE COURT: Ms. O'Leary.
MS. O'LEARY: Respondents do so stipuTate

and we have no objection to the admission of 6 through
10.

THE COURT: Through 11.

MS. O'LEARY: I'm sorry; was it 11?

THE COURT: I heard Mr. Kursman offering 6,
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LEAH HAYES, CSR, TCRR
419TH DISTRICT COURT (512) 854-9329

7, 8, 9, 10 and 11.

MR. KURSMAN: Yes. No. 11, Ms. O'Leary, is
the TDCJ protoco1.

MS. O'LEARY: I'm sorry; I didn't see that
one. TDCJ's execution procedure, may I ask 1f it's the

current version, revision?
MR. KURSMAN: Yes, Ms. O'Leary. It's the

version that was sent to us pursuant to the requests.
MS. O'LEARY: We have no objection to

admission of No. 11 then.

THE COURT: A11 right. Then Petitioner's
Exhibits 6 through 11 are admitted without objection. I

agree that the rest -- if you don't have agreements on

them, 1et's just take up your objections to any other
exhibits as they come up.

MS. O'LEARY: Yes, Your Honor.

The other issue, before the Petitioners put
on their expert, is we have some argument to make as to

why the Court doesn't need to consider the expert's
opinion on the factua1 issues in the case. So if the

Court is amenabIe, I'm happy to present that right now.

THE COURT: WeTT, yes, go ahead and do

that, then I'm going to ask for brief openings. I've
reviewed I beTieve aTmost aTT the pTeadings, aTmost aTT

of them. And again, apoTogies that this came up in the
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LEAH HAYES, CSR, TCRR
419TH DISTRICT COURT (512) 854-9329

midd1e of -- I was moving yesterday, so I didn't have

much techno1ogy set up. I'm going to try to read a11 of
the p1ead1ngs.

So 1et's go ahead and start with that

argument, Ms. O'Leary.
MS. O'LEARY: Yes, Your Honor. The

Petitioners intend to introduce expert testimony from

1'11 just say a pharmaceuticai expert to discuss

expiration dates and beyond-use dates of the drug that
TDCJ uses for 1etha1 injection. The Court does not need

to get into the question of whether the drugs are, quote,

expired or whether they are being used beyond-use date,
which is contested.

But even if, for argument's sake, the Court

assumes that the drugs are expired or are being used

beyond the beyond-use date -- the Court can assume that
to be true -- but first the Court shouid instead

recognize that the Petitioners haven't stated a cause of
action here. And so even if factuaiiy there's a factuai

dispute or assumption that the asserted facts are true,
without a cause of action the Court can't issue an

injunction here and no deciaratory re1ief is avai1ab1e.

This is an uTtra vires action against TDCJ

officiaTs. The basis of the uTtra vires asserted conduct

is they have vioTated certain state statutes such as the
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LEAH HAYES, CSR, TCRR
419TH DISTRICT COURT (512) 854-9329

Texas Pharmacy Act. As we have 1a1d out 1n our briefing,
none of the statutes that the Petitioners have cited

actua11y app1y to TDCJ's use of pentobarbita1 1etha1

injection; they simp1y don't app1y. They a1so cite
things 1ike the Texas Pena1 Code. There‘s c1ear

exceptions to each of those statutes that exempt TDCJ or

exempt this situation from those standards. And so

without demonstrating that there's a potentia1, at 1east

a potentia1 u1tra vires c1aim here, there's no reason to

get into the factua] disputes about whether the drugs are

beyond a beyond-use date.
And I'm happy to go through each of those

state statutes if the Court wants to hear that now, and

that inc1udes the Texas Pharmacy Act, the Texas

ControTTed Substance Act, the PenaT Code and the Texas

Food. Drug and Cosmetics Act.
THE COURT: Mr. Kursman, you want to

respond to that, pTease.
MR. KURSMAN: Sure, Your Honor.

So aTT of those issues were briefed in our

initiaT petition in Respondents' response and in our

repTy. I think we can get into those in more detaiT
after Dr. ATmgren testifies if Your Honor wouTd Tike, but

I think those are pretty weTT-briefed in aTT of our

pTeadings.
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LEAH HAYES, CSR, TCRR
419TH DISTRICT COURT (512) 854-9329

Ms. O'Leary began with saying that we

didn't state a cause of action, but then describes the

cause of action that we stated 1n our petition. And I'm

sure Your Honor is fu11y aware of what that is, as we

fi1ed that petition weeks ago.
THE COURT: Yes, I am. I've read your

petition.
So that objection is overru1ed,

Ms. O'Leary. A11 right.
Then 1et's begin, Mr. Kursman, or whoever

is going to make argument with brief opening statements.

MR. KURSMAN: Sure, Your Honor.

The Texas Department of CriminaT Justice
pTanned to administer expired drugs to Petitioners
Fratta, Ruiz, BaTentine and Brown during their
executions. These drugs expired anywhere from 630 days

ago to over 1,300 days ago. You wiTT hear that when

drugs are this oTd the pharmacoTogicaT property of the

drugs themseTves change. So aTthough the drugs may be

TabeTed pentobarbitaT, because they are hundreds or

thousands of days past their expiration date, the

pharmacoTogicaT effects of those drugs may not be

pentobarbitaT at a1].
You wiTT aTso hear when drugs are this oTd

there's a high risk that they faTT out of soTution. What
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LEAH HAYES, CSR, TCRR
419TH DISTRICT COURT (512) 854-9329

this means is that the drug themse1ves become grainy. So

instead of injection of a 1iquid into a vein, the drug
themseives wi11 contain so1id particies, and when

injected into one of the prisoner's veins, it wii1 cause

burning at the injection site. Because of these risks
the Texas statutes that we outiined in our petition
protect against administering expired drugs to humans.

Under the statutes in Texas out1ined in our petition, it
is uniawfu] to administer expired drugs to human beings.

TDCJ acknowiedges that these statutes
exist, they impiicitiy concede that these drugs are

expired, but they c1aim to be above the 1aw. They say
that these statutes don't appTy to them because the drugs
are being used for an execution. There is no TegaT

support for that argument. TDCJ and individuaTs who work

for TDCJ are not above the Taw. They, too, must foTTow

the Taws of practice, even during an execution.
After hearing the evidence this Court

shouTd grant a temporary injunction prohibiting TDCJ from

administering expired drugs to Messrs. Fratta, Ruiz,
BaTentine and Brown.

THE COURT: Thank you.
Ms. O'Leary.
MS. O'LEARY: Your Honor, I just want to

comment, Mr. Kursman is asking for reTief for Mr. Ruiz
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LEAH HAYES, CSR, TCRR
419TH DISTRICT COURT (512) 854-9329

and Ba1ent1ne. We have not been noticed on their
petition for today's hearing; we've on1y been noticed on

Mr. Fratta's request for temporary injunction. And so I

think that their idea of what this hearing is covering is
different from ours. And I just, again I ask for ciarity
from the Court on whether we are hearing the originai
petition today, which again was not noticed.

THE COURT: Wei], I think the amended

request -- I shou1d have -- I skipped over attorney for
Mr. Fratta, Mr. Schard1. I shouId 1et him speak, as

we11. But so I think the -- what was noticed is cIearIy
we wou1dn't be here but for the originaI petition; it's
the underIying p1eadings. I'm wi11ing to hear a1] of it.
I'm going to 1et Mr. Kursman, participate; Mr. Schardi,
as we11.

I guess I shouId Iet you go ahead and make

a statement before Ms. O'Leary goes on.

MR. SCHARDL: Thank you very much, Your

Honor. I have nothing to add to what Mr. Kursman said or

to what the Court just said.
THE COURT: Thank you.
A11 right, Ms. O'Leary.
MS. O'LEARY: Yes, Your Honor. It's

important to be aware of the context and timing in which

we find ourseTves in court today. Mr. Fratta's death
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sentence became f1na1 1n 2011. TDCJ has been using
compounded sing1e drug pentobarbita1 for 1etha1 injection
since 2013, using the current testing and retesting
processes that are current1y in p1ace since 2013. So at

any time over the past nine years the Petitioners cou1d

have raised this c1aim; but instead we find ourse1ves in
a hearing hours before Mr. Fratta's schedu1ed execution.

It's a1so important to note that there's an

active writ of prohibition in the case that prevents --

it orders this Court to refrain from issuing any order

purporting to stay an execution. And even if an order

doesn't say that it stays an execution, it can have that

effect; and so we just want to point out that is st111 in

p1ace.
And again, the Court doesn't need to go

into the factua1 assertions in the case because the

Petitioners haven't demonstrated a cause of action. They
wrote u1tra vires on their petition; so they have picked
out a cause of action, but they haven't asserted any
facts that wou1d a11ow this Court to find that any
officia1 acted in an u1tra vires manner.

An u1tra vires action cannot 1ie where

there is discretion. The Respondents are statutoriiy
required to carry out 1etha1 injection, and that is in
the Code of Crimina] Procedure. The statute gives
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Director Bobby Lumpkin discretion in deciding how to

carry out 1etha1 injection.
The State is indeed reguiated on how it

carries out a 1etha1 injection and it is reguiated by the

8th Amendment, which is not a cause of action that's been

raised here. It is not reguiated by things iike the

Texas Pharmacy Act or the Food, Drug and Cosmetic Act.
Petitioners a11ege that Respondents have

vioiated the Texas Pharmacy Act. If the Court Tooks at
the statute, it describes who the statute appTies to.
The pharmaceuticaT standards are codified in Texas Taw

and again, they specify who they appTy to. They do not

appTy to TDCJ, its officiaTs or TethaT injection.
For exampTe, the Texas Pharmacy Acts states

it appTies to a provider prescribing a medication to a

patient. That‘s obviousTy something that doesn't appTy
here. And right in the introduction of the Texas

Pharmacy Act it says that it, "ReguTates the practice of

pharmacy and Ticensing pharmacies that are engaged in
distribution of prescription drugs and devices that are

used in diagnosing iTTness, injury or disease."
That is not something that is happening

when TDCJ is carrying out TethaT injection. We're not

treating anything, we're not providing any kind of

therapeutic treatment or drugs. We‘re not treating
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111ness, injury or disease. And so right from the

introduction of the Pharmacy Act, it's ciear that it does

not app1y to TDCJ.

The Texas Controiied Substances Act,
there's a c1ear exception that invoives the iicensing to

possess controiied substances. There's a c1ear exception
for emp1oyees of the State engaged in the enforcement of
1aw or carrying out an officiai duty.

Additiona11y, TDCJ has a DEA 1icense to

possess pentobarbitai. The Petitioners have copies of
the DEA order forms they appended back to their originaT
petition. So for those reasons, the ControTTed

Substances Act doesn't appTy to TDCJ.

The Texas Food, Drug and Cosmetic Act is a

consumer protection statute. It reguTates TabeTTing,

branding and other safety mechanisms for products that
are introduced into commerce. That is not what is
happening in TethaT injection. We don't need to be

concerned with consumers who are reading the TabeTs on

TethaT doses of pentobarbitaT.
And TastTy, Petitioners aTTege that TDCJ

officiaTs are vioTating the PenaT Code because they are

bringing a controTTed substance into a correctionaT

faciTity. There is a cTear exception in the PenaT Code

for officiaTs carrying out TegaT duties, and they have a
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1ega1 duty here. There is a va11d court order issuing a

death warrant and there's a statute that says TDCJ sha11

carry out 1etha1 injection.
Simi1ar chaiienges have been raised in the

federai courts, as we've 1aid out in our briefing. The

Fifth Circuit has repeatediy rejected cha11enges to
TDCJ's use of pentobarbita1, inc1uding cha11enges that

a11ege that pentobarbita] is expired. Those have been

rejected by the Fifth Circuit.
To be entit1ed to injunctive re1ief the

Petitioners have to prove three e1ements, the first of
which is they have to show that they have a cause of
action. For the reasons I've just said and for the

reasons 1aid out in our brief, they haven't satisfied the

first e1ement or the second e1ement, which is that they
have a probab1e right to re1ief.

The Tast eTement is they have to show a

probabTe imminent irreparabTe injury. Now, you're going
to hear evidence from their -- or testimony from their
expert taTking about what may happen, what she thinks
wiTT happen. She appTies pharmaceuticaT standards in

reaching those concTusions. And as I've just discussed,
the pharmaceuticaT standards in the USP do not appTy to
this situation because we're not treating injury, iTTness
or disease.
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And 1ast1y, Your Honor, because this is a

cha11enge to the method of execution, the United States

Supreme Court has added another standard on top of the

injunctive re1ief standard that the Petitioners have to

meet, and that is found in Blaze vs. Rees. The

Petitioners have to show that the State's 1etha1

injection creates a demonstrated risk of severe pain.
Your Honor, the TDCJ has carried out

executions using pentobarbitai under the same testing
process that it uses now over 7O times. It has carried
out 1etha1 injection over 90 times. What the Petitioners
describe has never happened; it simp1y has never

happened. The drugs that TDCJ possesses and uses and

sends to 1abs to get tested are -- and the Petitioners'
own evidence shows that it was retested as recentiy as

January of 2022 -- it’s proven to be potent and

effective.
The other factors that might be reTevant to

therapeutic uses of drugs simpTy don't matter for
purposes of a TethaT injection. And for that reason we

beTieve that their request for injunctive reTief and

dec1aratory reTief shouTd be denied.

THE COURT: Thank you. A11 right. We11,

before we begin, I’m certainTy aware of the Court of
CriminaT AppeaTs order and I understand that I am
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prohibited from issuing any order that purports to stay
the schedu1ed executions, and I wou1d not assume to do

so. This is a separate matter having to do with an

injunction on the use of what the P1aintiffs a11ege are

expired drugs that do not meet certain standards set out

in various civi] statutes, so we'11 proceed with that
evidence.

Mr. Kursman, if you wou1d 1ike to ca11 your
first witness.

MR. KURSMAN: Thank you, Your Honor.

Before I do, cou1d I just ask that we be given time to

respond to Ms. O'Leary's 1ega1 arguments?
THE COURT: Yes, go ahead. After -- you

want to ca11 your witness -- yes.
MR. KURSMAN: Petitioners ca11 Dr. Michae1a

A1mgren.

MICHAELA ALMGREN,

having been du1y first sworn, testified as fo11ows:

DIRECT EXAMINATION

BY MR. KURSMAN:

Q. Dr. ATmgren, can you introduce yourseTf to the

Court.

A. So my name is MichaeTa ATmgren. I'm a cTinicaT
associate professor of pharmacy at the University of
South CaroTina CoTTege of Pharmacy. I'm a Ticensed
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pharmacist 1n South Caro11na and a few other states and I

have rea11y vast experience in ster11e compounding.

When I was a student I was a pharmacy

technician working in a hospita] performing steriie
compounding. When I graduated I was a pharmacist in a

1arge teaching hospitai performing duties of a steri1e
compounding pharmacist. I worked in onc010gy, I worked

in home infusion, a11 of those fie1ds invoiving steri1e
compounding.

I a1so teach CE, continuing educationa]

courses to pharmacists that dea] with this subject matter

of steriIe compounding. I'm very fami1iar with steri1e
compounding under 503A reguiations. And most recentiy I

became a pharmacist as a part of my cIinicai assignment
with the university as a 5033 pharmacy. And so I a1so

have vast experience now in steriIe compounding

reguiations as they are re1ated to 503B pharmacy.
I a1so have pharmaceutica] industry

experience because prior to going to pharmacy schooi I

actuaIIy went to -- I worked for a number of drug

companies and I worked as an ana1ytica1 chemist. So I

have this anaIyticaI chemistry experience, I have a

master's degree -- I have a coiiege degree in bioiogy and

chemistry. I have a master's degree in pharmaceutica]
sciences in pharmacy and I aiso have a doctorate in
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pharmacy.

Q. And Dr. A1mgren, can you just brief1y describe
for the Court what a pharmacist does?

A. So it rea11y depends, because the area of

pharmacy practice is very vast. So you can be a ciinicai
pharmacist working in a hospitai, you can be a retai]
pharmacist working in Rite Aid or a Waigreen’s dispensing
and working directiy with the pub1ic. My area of

expertise is steriie compounding and so what I do is, I

prepare medications based on physicians’ orders for
patients.

Q. Can you te11 the Court what steriie compounding

means?

A. So steriie compounding invoives preparation of

drugs where you start with either a steriie drug -- this
wouid be considered 10w risk compounding where you start
with maybe a via] of drug that comes from the

manufacturer and, according to the doctor’s orders, you

wiii perhaps diiute the medication or maybe turn it from

an injection into an infusion. So you are going to add

it to an IV bag. So that wouid be considered 10w risk
compounding.

Then you have a medium risk compounding

that invoives more compiex procedures. So if I was

compounding a tota1 parenteraI nutrition product, so
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something that contains a number of additives -- so maybe

I'11 add 10 or 12 additives -- that wou1d be considered a

medium risk compounding.

Then there is high risk compounding. And

according to USP 797, the guidance that basica11y
provides a11 of the regu1ations for 503A pharmacies in

regards to steriie compounding. the high risk compounding

invoives starting with a nonsteri1e product that wou1d be

maybe an API active pharmaceutica] ingredient that you

wi11 weigh out, measure out in some way and then you're
going to diiute it and prepare a steriie product

basica11y by steriiizing it. You prepare it, you maybe

add an additive or two and then you go in to either
fi1ter. steriiize it, make it steriie or you cou1d

autoc1ave it, depending on the product itseif.
Q. Do you a1so have experience with extending

beyond-use dates of --

A. Yes.

Q. -- medications?
A. Yes. I do. Of course, in a 5038 environment we

have to fo110w CGAP regu1ations. so we extend beyond-use
dates according to that. I aiso worked in a hospita1

teaching pharmacy, and so we extended beyond-use dates

according to USP 797.

Q. Did you prepare a CV in connection with this
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A. I'm sorry; you broke up.

Q. Did you prepare a CV 1n connection with this

A. Yes. I did. Yes, I’m sorry. Yes.
Q. I'm going to show you what's marked as

Petitioner's Exhibit 1.

MS. O'LEARY: Your Honor, Respondents

object to Exhibit 1 as hearsay.
THE COURT: Mr. Kursman.

MR. KURSMAN: Your Honor, because this is a

bench pre1iminary injunction hearing, we were thinking
that it wou1d be -- it wou1d streamiine both this
presentation and whatever argument happens 1ater on on

Ms. Aimgren's expertise, but we're happy to just go

further through Ms. A1mgren's expertise.
THE COURT: That's aTT right. no. The

objection wiTT be overruTed and the CV wiTT be admitted.

Q. (Mr. Kursman) Dr. ATmgren. are you famiTiar
with the United States Pharmacopeia?

A. Yes. of course. It’s a -- basicaTTy it governs
a Tot of the pharmacy practice. pharmaceuticaT industry.
It's a reaTTy exceTTent reference for practice.

Q. And can you teTT the Court why it's important
for a pharmacist to be famiTiar with the United States

case?

case?
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Pharmacopeia?
A. You must be fam111ar with the USP because 1t

basica11y provides guidance on our everyday activities;
everything from how we compound, how we hand1e

medications, storage conditions. A iot of rea11y good

references is in USP.

Q. Are you fami1iar with USP Chapter 797?

A. Yes, abso1ute1y. It is a subject matter that I

have been teaching for years. And USP Chapter 797

basica11y governs or provides guidance on how to perform
steriie compounding in 503A regu1ated environment.

Q. And are you famiiiar with USP Chapter 790?

A. Yes, abso1ute1y. USP Chapter 790 describes how

to perform visua1 inspection for injectab1es.
Q. And are you famiiiar with USP Chapter 71?

A. Yes. Yes, that‘s another very good compounding

method that describes how to perform steri1ity testing on

the products that are compounded.

Q. Dr. A1mgren, have you served as an expert in

1itigation before, an expert in pharmacy?
A. Yes.

MR. KURSMAN: Your Honor, we wou1d move to
have Dr. A1mgren quaiified as an expert in pharmacy

compounding, United States Pharmacopeia and extending

beyond-use dates.
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THE COURT: She's so accepted. You may

proceed.
Q. (Mr. Kursman) Dr. A1mgren. were you retained

1n this case by Petitioners' counse]?

A. Yes.

Q. were you asked to provide an opinion about this
case?

A. Yes.

Q. Can you te11 the Court what you were asked to

provide an opinion about?

A. So I was provided a number of documents to
review and basica11y assess whether the beyond-use date

on the products that I used are -- is appropriate.
Q. Were you asked to reach a conciusion about

whether the pentobarbitai in TDCJ's possession is
expired?

A. Yes. I was asked to ana1yze and basica11y see

if I -- what are my thoughts on the expiry of those

products, yes.
Q. And what is your opinion on whether the

pentobarbita] in TDCJ's possession is expired?
A. Those products are we11 beyond expiry. The way

that the TDCJ extends beyond-use dating is not

appropriate. This is not how you are supposed to extend

beyond-use dating on drugs.
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Q. Do you ho1d that opinion to a reasonab1e degree
of scientific certainty?

A. Absoiuteiy.
Q. Can you te11 the Court what documents you

reviewed to come to that opinion?
A. So I iooked at the -- I guess the documents are

1isted in my testimony, in my report. But some of the

key documents that I iooked at were some of the

anaiyticai reports that were provided that basica11y show

the potency and some of the testing resuits of the drugs,
as we11 as I reviewed I guess the storage Iogs for the

drugs themse1ves.

Q. Were you aIso asked to opine on whether there
was a risk of harm that can be caused by the

administration of the expired compounded pentobarbitaI?
A. Yes, that's correct.
Q Did you provide an opinion?
A. I did.
Q And can you describe for the Court what that

opinion is?
A. WeII. the drugs that are currentIy in

possession, as far as I know from the records that I was

provided, aII appear to be weII-beyond expiry, weII

beyond expiration date. And with those types of

medications, it's reaIIy difficuIt to teII what the
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pharmaco1ogica1 activity wou1d be. Typica11y when you

have medications that expired, the further away they are

from the date when they were prepared, the more chances

there are that the medication wi11 not work as expected.
I iooked at the data re1ated to the

pentobarbitai and I saw how the TDCJ is trying to extend

the beyond-use date using the assay testing, but that is
not appropriate; and actua11y the potency of the drug

might be much 1ower than what was determined, and so the

potency may be affected. Typica11y as the medication

sits for a iong time -- and of course I‘m not sure, but

it does not appear that the storage conditions are rea11y
we11-monitored for those medications.

That a1so brings up another concern,
because medications, if they are stored in conditions
where the temperature changes, humidity changes, they may

be exposed to 1ight; 311 of that has impact on medication

quaiity. And of course, the medications are expired, to

begin with, and then they are, you know, exposed to a1]

of these unknown conditions. So the chances of those

medications not functioning as they are supposed to are

rea11y high.
Q. Is one of the probable risks that the drugs

wi11 fa11 out of so1ution?
A. There is a good probabie. The reason for that
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is the medication 1tse1f, pentobarbita1, is not water

so1ub1e, so it is not your typica1 type of medication.

Peop1e think, oh, you just take the via1, add some normai

sa1ine, disso1ve it; here it is in 1iquid and you go

ahead and inject it.
Pentobarbita] is actua11y not water

so1ub1e. So what you have to do is, you have to adjust
the pH of the soiution and you have to disso1ve the

pentobarbitai powder in aicohoi, and so this way you are

making it to come into the soiution. But what happens in
time is the pH wi11 shift because of, 1ike I said, the

environmentai exposure, just time itse1f; a1so aicohoi,
as we a11 know, wi11 evaporate over time. The

concentration of that wi11 shift, as we11, and a1] of
that can potentia11y 1ead to the drug degrading, coming
out of soiution.

I wou1d iike to see the viais of the drug.
I have no doubt that every one of them have changed coIor
from the originaI. You know, it's supposed to be cIear
co]ored so]ution. You know, Iooking at the records that
I was provided, I have no doubt at a11 that those viaIs
are probabIy ye110w by now, and that just shows the signs
of degradation.

Q. And if the drug fa11s out of s01ution, does

that cause pain at the injection site?
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A. 0h, abso1ute1y. Medications, if there is any

precipitation -- this is the who1e point of USP

Chapter 790. You perform visua1 inspection to make sure

that the medications do not have any precipitant form in
them. Because if you inject medication that has

particu1ate matter in them, if you inject them

intravenous1y, it definiteiy can cause pain, burning at

injection site. A iot of times you wi11 have occ1usion

of the b1ood vesse1s and that can cause severe pain.
I have read 1iterature because I do a 1ot

of assessments, ciinicai assessments for my 5038 pharmacy

appointment. So I a Iot of times assess cIinicaI risks
of medication that contains particuIate matter, and they
can have very severe outcomes. Patients can get a

stroke, emboIism, those types of things from having
particuIates in a sqution.

Q. I'm going to show you what's marked as

PIaintiff's Exhibit 2. Do you recognize this exhibit?
A. Yes.

MS. O'LEARY: Respondents object to this
exhibit, Your Honor. It is inadmissibIe hearsay. Expert

reports are typicaIIy inadmissibIe without a non-hearsay

purpose, and this doesn't faII within any of the

echusions or exceptions in RuIe 801 or 803.

In re: Commitment of Johnson, DeIamar vs.
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Fort Worth Mountain Bikers Association, these are just a

handfu1 of cases that exclude expert reports. Regard1ess
of whether the expert 1s testifying, the report itse1f is
hearsay.

THE COURT: Mr. Kursman.

MR. KURSMAN: Your Honor, we are just
attempting to stream1ine this presentation because

there's not a jury; but, of course, we are wi11ing to

just go into the detai1s of the report rather than enter

it, if you wou1d 1ike.
THE COURT: The objection is sustained.

Q. Aside from the documents that you discussed
earTier that you reTied on, did you reTy on any
scientific sources in coming to your concTusions?

A. AbsoTuteTy. This is typicaTTy what I do. I

mean, I have a Tot of experience working in anaTyticaT
chemistry for aTmost ten years and working in industry
and working in a pharmacy. I do have vast experience,
but I typicaTTy prefer to find scientific arguments that
wiTT support, you know, whatever my findings are.

Q. I'm going to show you what's marked as

PTaintiff's Exhibit 3. Do you recognize PTaintiff's
Exhibit 3?

A. Yes, that's USP Chapter 797.

MS. O'LEARY: Your Honor, Respondents
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object to Exhibits 3, 4, 5, which are a11 sim11ar to the

one that we see here, as hearsay. They a1so have

improper foundation; there's no authentication. There's

nothing to show that these standards app1y in Texas.

When Texas has standards, they are codified. There are

pharmacy standards codified in the Texas Administrative
Code and this is not a copy of the administrative code

so...

THE COURT: Sorry, Ms. O'Leary. YOU froze
there for a second. You got cut off.

(Brief pause.)
MS. O'LEARY: As I was saying, Exhibits 3,

4 and 5, each are inadmissibTe hearsay, they don't faTT

within one of the exceptions or exemptions, and the

expert has not Tinked this to what is appTicabTe in

Texas, which is found in the Texas Administrative Code.

MR. KURSMAN: Your Honor, I think if I ask

another question maybe it wouTd cTear this up.

THE COURT: A11 right, go ahead.

Q. (BY MR. KURSMAN) Is this a source that is
ordinariTy reTied upon by experts in your fier?

A. AbsoTuteTy. This is something that we use

across the country. This is something that pharmacists
in Texas, South CaroTina, anywhere in the United States
use. Yes, this is a very common standard.
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As a matter of fact, 1f you work 1n any
kind of a hea1th system, pharmacy setting, you have to

comp1y with the JCAHO regu1at10ns and, of course, this is
one of the requirements. So this is a very wide1y

accepted standard of practice.
MR. KURSMAN: So we wou1d move to admit

Exhibit 3 under Ru1e 703.

MS. 0'LEARY: The Respondents continue to

object based on hearsay, Your Honor.

THE COURT: How do you responded to the

hearsay objection, Mr. Kursman?

MR. KURSMAN: Your Honor, I beiieve
Ru1e 703 a110ws documents in that experts re1y on if it's
re1ied upon ordinariiy by experts in their fieid, and

Dr. Aimgren testified it was. So I beiieve it comes in
under 703.

THE COURT: The objection is overruTed.

Exhibit 3 is admitted.

Q. (Mr. Kursman) Dr. ATmgren. Tet me show you

what is marked as PTaintiff's Exhibit 4. Do you

recognize this exhibit?
A. Yes. yes. This is USP Chapter 71. It

describes how to perform steriTity tests on products that
are steriTe compounds.

Q. Is this a source that is ordinariTy reTied upon
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by experts in your fie1d?
A. Abso1ute1y, yes.

MR. KURSMAN: I move to admit Petitioner's
Exhibit 4.

THE COURT: Mr. Marsha11, are you taking
over? I don't see Ms. O’Leary.

MR. MARSHALL: Ms. O'Leary is attempting to
restart her computer.

THE COURT: Let's give her a moment to do

that.
MR. MARSHALL: Your Honor, I'm perfectTy

wiTTing to foTTow aTong with the testimony here. If
we’re going to examine the witness, I wiTT be the one

asking the questions so...

THE COURT: WeTT, if you are going to be

the one asking the questions, you need to be making the

objections; we don't go back and forth. Ms. O'Leary had

started with making the objections, so I assumed she

wouTd be doing the cross-examination. You don't get to

tag team. Let's wait for Ms. O'Leary to get back.

pTease.
MS. O'LEARY: I apoTogize for that.
THE COURT: That's aTT right.
Mr. Kursman had offered Exhibit 4.

MS. O'LEARY: Your Honor, Respondents

10

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Ex Parte Murphy Appendices 198

Ex Parte Murphy Appendices 198



11

11

11

11

11

11

11

11

11

11

11

11

11

11

11

11

11

11

11

11

11

11

11

11

11

:02AM

:02AM

:02AM

:02AM

:02AM

:02AM

:02AM

:02AM

:02AM

:02AM

:02AM

:02AM

:02AM

:02AM

:02AM

:02AM

:03AM

:03AM

:03AM

:03AM

:03AM

:03AM

:03AM

:03AM

:03AM

37

LEAH HAYES, CSR, TCRR
419TH DISTRICT COURT (512) 854-9329

object for the same reasons as 3.

THE COURT: No. 4 W111 be admitted.

Q. (Mr. Kursman) I'm just going to ask is this a

source -- I think I did ask whi1e Ms. O'Leary was gone.
This is a source that is ordinari1y re1ied upon by --

THE COURT: Ho1d on. Before you go on, I

can see your the -- there you go.
Q. (Mr. Kursman) This is a source that is

ordinarin reIied upon by experts in your fieId?
A. Yes.

MR. KURSMAN: We wiII move to admit

Petitioner's Exhibit 4.

THE COURT: I had just admitted 4 a moment

ago. You can move on from that.
Q. (Mr. Kursman) Dr. ATmgren, I want to show you

Petitioner's Exhibit 5. Do you recognize this exhibit?
A. Yes, I do.

Q. Can you describe for the Court what this
exhibit is?

A. So this is the USP chapter that describes how

to perform visuaT inspection for visibTe particuTates in
the injections. It's very commonTy used. We use it in
the hospitaT when we examine and prepare medications.
I've used it in industry, used it in pharmacy, in 503B

setting. It's very commonTy used by pharmacists.
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MR. KURSMAN: I wou1d move to admit

Petitioner's Exhibit 5.

THE COURT: Ms. O'Leary.
MS. O'LEARY: Respondents object to 5 on

the same basis as 3 and 4; hearsay.
THE COURT: No. 5 is admitted.

Q. (Mr. Kursman) Dr. ATmgren, in your initiaT
testimony you described commerciaTTy manufactured drugs
versus compounded drugs. Can you -- first, is there a

difference between the two?

A. Yes, there is absoTuteTy a big difference
between the two. TypicaTTy your commerciaTTy prepared
medications undergo very rigorous testing.

You know, think about medications that are

made by Baxter and Pfizer. When they make those, Tet's
say, steriTe preparations, they make thousands, tens of
thousands of dosages. And so, of course, they have to
have a very strict and a good manufacturing controT,

quaTity controT over their products. You know, the

medications are tested muTtipTe times throughout the

manufacturing process. At the beginning, throughout you

want to assure there is continuity and uniformity that
the steriTity is tested properTy and aTT that. So the

manufacturing process is very strictTy controTTed. We

use CGMP reguTations from the FDA that basicaTTy oversee
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this process and they are very deta11ed, very vigorous.
By comparison, when you perform ster11e

compounding 1n a 503A setting, 1et's say 1n the hospita1
or 1n a pharmacy, the 503A compounding does not have

those contro1s 1n p1ace. A11 we have is USP Chapter 797,

and that is what we foiiow. And so in Chapter 797, you

know, when you read for exampie how beyond-use dating is
estabiished, it's much shorter because you don't have as

much contro] over the compounds as you do when you foiiow
CGMP.

You know, when I teach my pharmacy students
I a1ways compare, I te11 them, "You know when we taik
about USP Chapter 797, it's kind of iike the high schooi

1eve1 reguiations; then when you are iooking at the CGMP.

it's kind of iike the doctorate 1eve1 reguiations." Like

they are rea11y strict, very specific, you know, and they
are rea11y made to, you know, to promuigate rea11y good

controi over the entire manufacturing process.
THE COURT: Doctor, 1et me stop you. Te11

me, what does CGMP stand for?
THE WITNESS: Yes, absoiuteTy. So CGMP

stands for Current Good Manufacturing Practices, and

those are specified in the Food, Drug and Cosmetic Act.
I think it's in the FederaT Register. Chapter 210, 211

specify specificaTTy steriTe compounding practices.
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And 11ke I said, the CGMP, the Current Good

Manufacturing Practices are practices that are

impiemented by pharmaceuticai manufacturers and a1so 5033

compounders, so both of those. Because of the sizes of

batches, you have to have a much more strict contro] over

your process, over your compounding or manufacturing

process because your medications go to thousands of

patients.
So on the other end of the spectrum you

have USP Chapter 797 that provides you the basics on how

to perform compounding, steri1e compounding, to prepare
safe drugs for individuai patients.

Q. (Mr. Kursman) Does USP a1so describe how to
extend the beyond-use dates of compounded drugs?

A. It does touch upon that, yes.
Q. And does it aiso describe what the beyond-use

date of compounded drugs wouid be?

A. Yes, absoiuteiy. And this is very crucia1

because, again, when you think about manufacturing you

have so many controis in p1ace; with compounding you

don't. It's rea11y the pharmacist or the pharmacy

technician who is compounding, so those beyond-use dates

wi11 be much shorter than your traditionai expiry of the

manufactured medications. You know, by comparison
manufactured drugs, they may have expired a coup1e of
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years, two to three years.
I work for a 503B compounding drug company

and so we perform compounding under 5038 regu1ations. So

we fo11ow CGMP, and none of our beyond-use dates are past
180 days. So even though we have strict contro1 over our

process, we sti11 don't extend the beyond-use date past
180 days, just out of caution.

And then you have USP Chapter 797 that,
again as I said, the regu1ations are different and the

controi of the process of the compounding isn't as good

because, as I said, those are smaII batches typicaIIy
made for one or two patients by pharmacists in a

hospitaI. It's not your big. you know, manufacturing,
automated system where there is very IittIe human

interaction. The compounding is aII human interaction,
so a Iot of potentiaI for error, a Iot of potentiaI for
contamination. So because of that, your beyond-use dates
are going to be significantIy shorter; typicaIIy in days
or hours.

Q. And are the drugs in TDCJ's possession

commerciaIIy manufactured drugs or are they compounded

drugs?
A. They are compounded drugs. That's what it says

in their records.
Q. And what does it mean for a drug to be
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compounded?

A. That basica11y means that 1t was probab1y a

pharmacist or pharmacy technician who prepared 1t. It is
not commercia11y manufactured, an automated system.

Q. And are these ster11e compounded drugs?
A. They need to be ster11e because they are going

to be injected into a patient. So, of course, they need

to be steri1e.
Q. According to the USP, what is the maximum

beyond-use date for a steri1e compounded drug?
A. So according to USP Chapter 797, if you keep

the medication deep1y frozen -- so that means it's in a

minus 1O to minus 25 degree type of deep freeze setting
-- it is good for 45 days.

Q. And the three exhibits I showed you previousiy,
Exhibits 3, 4 and 5, which were USP 797, 790 and 71, are

those guideiines that pharmacists f0110w when performing
steri1e compounding of drugs?

A. Yes. Yes, of course.

Q. Are the viais of pentobarbitai in TDCJ's

possession considered high risk steriie compounds?

A. My assumption is that they are high risk
compounds, yes.

Q. Can you te11 the Court why?

A. Because they are most iike1y -- they have been

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Ex Parte Murphy Appendices 204

Ex Parte Murphy Appendices 204



11

11

11

11

11

11

11

11

11

11

11

11

11

11

11

11

11

11

11

11

11

11

11

11

11

:10AH

:10AM

:10AM

:10AM

:11AM

:11AM

:11AM

:11AH

:11AM

:11AM

:11AM

:11AM

:11AM

:11AM

:11AM

:11AM

:11AM

:11AM

:11AM

:11AM

:11AM

:11AM

:12AM

:12AM

:12AH

CD
CD

CD
‘4

C»
(N

J>
00

RD

43

LEAH HAYES, CSR, TCRR
419TH DISTRICT COURT (512) 854-9329

prepared from the API, from the powdered drug. So if you

are starting with an API that's typica11y nonsteri1e. you

are going to weigh out the medication, you are going to

prepare the soiution. As I described ear1ier, this is a

non-water so1ub1e drug, so more technica11y advanced in
terms of how you prepare it. And so the medication is
prepared and then put in the via1s, and so then it has to
be steri1ized prior to being put in via1s.

Q. And I be1ieve you testified this a minute ago

about a1] compounded drugs. but what is the maximum

beyond-use date for high risk steri1e compounds?

A. It is the same. It’s 45 days. So 45 days in

deep freeze, yes.
Q. And what if they are not in deep freeze?
A. Then. depending on the storage conditions,

24 hours if they are stored in room temperature -- that's
for high risk compounds -- and 72 hours, or 3 days, if
they are stored in refrigerator.

Q. And what chapter of the USP shou1d be fo11owed

for compounding of high risk steri1e compounds?

A. It's USP Chapter 797.

Q. I'm going to show you again P1aintiff's
Exhibit 3. And is this USP 797 we are 1ooking at right
here?

A. Yes, it is.
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Q. Now, if we go to Page 33 of Exhibit 3, do you

see where 1t says the maximum beyond-use dates of

compounded drugs?
A. Yes. A11 the way on the bottom it says, "High

risk 1eve1 compounded steriie products." It says, "Not

more than 24 hours at room temperature, three days at
co1d and 45 in soiid frozen state "

Q. Now I'm going to show you what's previous1y
been admitted as P1aintiff's Exhibit 6. Do you recognize
this exhibit?

A. Yes, I do.

Q. And did you re1y on this exhibit in forming

your opinion?
A. Yes, I did.
Q. I'm going to take you to -- do you see the date

that says 3-18-21?
A. Yes. 3-18-21, received from supp1ier iine.

Yes, I see it.
Q. According to these records, this is the 1ast

time that TDCJ received 50 mi11i1iter viaIs of

pentobarbitaI?
A. That's what it appears to be, from the records

that I was given.
Q. So according to the USP, when wou1d the 50

mi11i1iter viaIs of pentobarbitai have expired?
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A. So if this medication was stored 1n deep

freeze, that wou1d be good for 45 days. So 3-18-21 -- I

wou1d say sometime ear1y May of 2021 is when this
medication wouid have expired.

Q. I'm going to show you Piaintiff's Exhibit 7.

Do you recognize this exhibit?
A. Yes.

Q. And what is this exhibit?
A. So this appears to be the storage inventory of

the pentobarbita] viais that have 100 miiiiiiter voiume.

Q. And do you see the entry that says 4-29-19?
A. Yes. That's when I'm assuming the six via1s

were received, or six via1s were -- 1et me see -- oh, 15

via1s were received from the suppiier and added into the

inventory.
Q. And according to these records, 4-29-19 is the

1ast time TDCJ received 100 miiiiiiters via1s of

pentobarbitai?
A. That's what it appears to be.

Q. According to USP, when wou1d have the 100

mi1111iter via1s in TDCJ's possession have expired?
A. Sometime in mid June of 2019.

Q. Based on your review of the records, has TDCJ

been fo110wing the USP when extending the beyond-use date

of pentobarbitai in its possession?

1o

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Ex Parte Murphy Appendices 207

Ex Parte Murphy Appendices 207



11

11

11

11

11

11

11

11

11

11

11

11

11

11

11

11

11

11

11

11

11

11

11

11

11

:15AH

:15AM

:15AM

:15AM

:15AM

:15AM

:15AM

:16AH

:16AM

:16AM

:16AM

:16AM

:16AM

:16AM

:16AM

:16AM

:16AM

:16AM

:16AM

:16AM

:16AM

:16AM

:17AM

:17AM

:17AM

CD
CD

CD
‘4

03
(n

J5
00

RD

46

LEAH HAYES, CSR, TCRR
419TH DISTRICT COURT (512) 854-9329

A. No. Because what they appear to be doing is
they just basica11y test the medication and 1f 1t appears
that potency is there, then they somehow -- and I'm not

rea11y sure what the reasoning is -- they are just
extending it beyond that. But you know, there are a 1ot

of f1aws in that particu1ar methodo1ogy, number one being
the fact that when you tested one via] from one batch,
that is not representative of a11 of the other via1s and

a1] of the other batches that you have in possession.
So it's very important to have good qua1ity

manufacturing process 1ike when you do 503B compounding

or steri1e compounding, you know, manufacturing where you

have 1arge batches and you have contact uniformity. When

you are doing sma11 sca1e, there's no guarantee that
other via1s are exact1y the same. So that's one concern.

The other concern that I have is the fact
that when you are testing the potency using an assay, the

methodo1ogy that's used to test for the actua1 potency,
the strength is not appropriate. You have to use a

method that 1ooks at the stabi1ity and 1ooks at the

degradation of the product, especia11y when these

products are so 01d and expired.
Your stabi1ity indicating method wi11 show

you if there are any other potentia] degradants in the

product itse1f. And those wou1d be bund1ed in with the
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main drug in an assay, so you wou1d not be ab1e to see

them.

Q. So in 1ayman's terms, can you describe for the

Court what TDCJ 1s doing to purported1y extend the B-U

date of the pentobarbita1 in their possession?
A. So from what I can te11 from the records that

are provided for my review, they basica11y test the drug
and if it sti11 has what they assume is the correct

potency, which we are not reaiiy sure that it does, they

just say a11 of the viais are sti11 good, regardiess
whether they are 50 m1 viais or 100 m1 viais and they

just somehow assign it the further date out.

But that's comp1ete1y inappropriate,
because what you need to do is you need to do a stabi1ity
study that basica11y wi11 determine what is the proper

span for the medications expiring. So if you perform a

stabi1ity study, then you wiii be ab1e to project the

dates forward. But you can't do that as you go; that's
not a correct way of doing it. You can't just assume

that next time we test it, it probab1y wi11 be fine; it's
fine between now and the next date.

Q. And did they perform a11 the tests that are

required under the United States Pharmacopeia?
A. No. I aiso did not see a11 of the tests that

they are supposed to do, and one that rea11y concerns me
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is actua11y pH. PH is a concerning one because, number

one, if the pH is not appropriate the drug may fa11 out

of so1ut10n -- and you may say, "0h, I don't see

anything," because you may have microcrysta1 formation.

There is actua11y potentiai for these difficuit-to-see
particies to be formed that you may not see with the

naked eye.
And so they may -- so they reai1y shou1d

perform pH to assess that the drug sti11 has the pH that
it's supposed to have. And of course, pH itse1f, if it's
inappropriate, it can cause burning and pain at the

injection site. So pH is definiteiy something that needs

to be tested.
And a1so the steriiity that they have

performed or they had the contract iab to perform is done

via scan RDI, which is a technoiogy that provides quicker
turnaround. It‘s a quick technoiogy, but it is not as

accurate. And in particuiar, it does not capture a iot
of times some of the iong-term microorganisms, some of
the fungus, some of the microorganisms that you w111 on1y

see in USP 71 methodoiogy. So the steriiity is not

tested via correct method, either.
Q. I want to show you what is marked as

P1aintiff's Exhibit 8. Do you recognize this exhibit?
A. Yes.

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Ex Parte Murphy Appendices 210

Ex Parte Murphy Appendices 210



11

11

11

11

11

11

11

11

11

11

11

11

11

11

11

11

11

11

11

11

11

11

11

11

11

:20AM

:20AM

:20AM

:20AM

:20AM

:20AM

:20AM

:20AM

:20AM

:20AM

:20AM

:20AM

:20AM

:20AM

:20AM

:20AM

:20AM

:20AM

:20AM

:20AM

:21AM

:21AM

:21AM

:21AM

:21AM

CD
“3

CO
‘4

C»
(n

J>
03

BO

49

LEAH HAYES, CSR, TCRR
419TH DISTRICT COURT (512) 854-9329

Do you see it's from August 12, 2022?

Yes, that's correct.
Can you see it's from TDCJ?

P
F’

F’
FD

Yes.

Q. Do you see that on August 12, 2022, the

beyond-use date of the 2.5 gram via1s 1n TDCJ's

possession was assigned at October 9, 2022, and

December 8, 2022?

A. Yes, that's correct.
Q. Do you see that on that same date the 5 gram

via1s had beyond-use date or purported beyond-use date of
12-8-2022?

A. That's correct.
Q. Now I'm going to point you to P1a1nt1ff's

Exhibit 9 which has a1ready been admitted. Do you

recognize this exhibit?
A. Yes.

Q. Do you see it's an e-mai1 from TDCJ on

November 29, 2022?

A. Yes.

Q. Do you see that the beyond-use dates for
pentobarbita1 changed from that 1ast e-mai1?

A. Right.
Q. Can you te11 the Court what those beyond-use

dates now are assigned by TDCJ?
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A. They seem to be projected way out, far out. We

are ta1k1ng about September of 2023 and November of 2023.

That's a rea11y significant change from the previous

beyond-use date.

Q. Do you know how TDCJ extended the beyond-use
dates of the pentobarbita] in their possession?

A. Un1ess they performed a stabi1ity study, I

wouid say incorrectiy, because there's no rea11y other

way of assigning beyond-use dates out far 1ike this.
Like I said, we compound in my pharmacy, we

compound medications according to 5038, according to CGMP

reguiations and we don't typica11y assign BUD's past
180 days. So it's rea11y impressive they are ab1e to
extend the BUD this far out, but I wouid rea11y wonder

what type of documentation they have that they are abie
to do so.

Q. Now I'm going to show you what's marked as

P1aintiffs Exhibit 10 which has previousiy been admitted.

Have you reviewed PIaintiff's Exhibit 10 before?
A. Yes.

Q. Have you reviewed what testing has been done by

the 1aboratory for TDCJ's pentobarbitaI?
A. Yes, that's correct. This is an assay that was

performed.
Q. What they have done, is that the proper way to
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extend the beyond-use dates of drugs according to the

USP?

A. No. No, this is not the assay that you shou1d

use. This assay is traditionaiiy used when you are

performing qua1ity contro] or maybe when you receive the

raw materiai. So when you receive an API, active
pharmaceutica] ingredient, maybe from a manufacturer, you

are going to do a compounding activity, you are going to
receive the API and you wi11 have it tested by a contract
1ab to make sure that it has the potency that you need.

So once you have that, then you are going
to compound it and maybe at the end of your compounding

procedure you wi11 send out a sampie to test it again.
But this is a11 -- this assay is typica11y used to just
verify that the drug has the potency that it has.

Q. Based on the testing that you reviewed by the

pharmacy or the 1aboratory, wou1d it be appropriate to
extend the beyond-use dates of the pentobarbitai as far
out as TDCJ has done?

A. Using this methodo1ogy, no. You need to

perform a stabiiity indicating assay. And the stabi1ity
indicating assay is the proper methodoiogy that wi11

expiore how we11 is your drug hoiding up; are there any

degradants that are potentia11y forming. And so you need

to perform the stabi1ity indicating assay that wi11
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ana1yze qua11ty of a drug that, you know, you are 1ook1ng

at potent1a11y extending the BUD for.
Q. What I'm going to show you now, can you exp1a1n

what this chart shows to the Court?

A. Sure. So this 1s an examp1e from just when you

run your typica1 run-of-the-m111 assay. So you want to
know what is the potency of my medication, you want to
know what is the -- how many mi11igrams of pentobarbita1
is in my so1ution, or any drug for that matter.

So what you wi11 do is, this is a

chromatography examp1e from a HPLC, High Precision Liquid
Chromatograph. It's a system that basica11y ana1yzing --

a very common1y used system in pharmaceutica] industry
and pharmacy in genera1.

So what happens is, you wi11 ana1yze your
medication. You wi11 have a curve, so you are going to
use for standards that wi11 create a caiibration curve so

you can quantitate what -- you know, how much of the

ana1yte you have. So you are going to create -- you

purchase your USP standards from USP that basica11y you

can confirm that it is the correct medication. And so

you use the standards, you wi11 make a caiibration curve.

And then you use this ca1ibration curve to quantitate
your recovery, to see that your drug that you compounded

has the appropriate potency. So that's what this is.
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So this is an examp1e of your HPLC method

that's used to ana1yze your finished product or maybe

your API. You're just iooking strict1y for potency; you

want to see how much of the drug is in a soiution.
Q. And this is the testing that TDCJ is doing to

extend their beyond-use dates?
A. I be1ieve so, because it was 1isted at the

bottom where they basica11y -- in the report, the

ana1ytica1 report, it said which methodoiogy they used

and they refer to USP; I think it’s 624, which is an HPLC

ana1ysis. And of course, you wi11 get more detai1 if you

go into a nomograph for the pentobarbita]. It wi11 give
you detaiis of how to perform this ana1ytica1 method.

But again, the monograph for the

pentobarbita1 injection provides guidance on how to

perform just a regu1ar essay. So that's what this is.
This is an examp1e of an assay. You are just
quantitating how much pentobarbita] was in there and you

are assuming that it's a11 just pure pentobarbita].
Q. Can you describe for the Court what this

picture shows?

A. This is as great examp1e of a stabi1ity
indicating assay. So in this case what you are seeing
is, it cou1d be exact1y the same samp1e that you the saw

on the previous examp1e. So it may be exact1y same drug,
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but if that drug is maybe c1ose to expiring, maybe it's
expired, it’s been around for a whi1e, it has most 1ike1y
passed its expiry, you wi11 start seeing degradants,
which is of course a natura1 process with any medication.

That's why we have expiration dates, because we can on1y

guarantee their qua1ity and their activity up to the

expiry. And so once you start getting past the expiry,
you wi11 start seeing degradants forming.

What you see in this examp1e, you see the

separation of the degradant from the ana1yte. So in the

first examp1e the degradant is basica11y part of the

ana1yte because it's a different method. So this is a

stabi1ity indicating method and your e1ution time in the

mobi1e phase, the chemica1s that basica11y he1p to kind

of separate out your degradants are being used to

basica11y see if there is any degradation.
So if you had a fresh drug, if you had

pentobarbita1 that you just purchased from the

manufacturer, you wi11 not see the degradant at a1]. 0r

you may see a tiny iitt1e peak that wou1d not rea11y

impact your tota1 size of the ana1yte peak. But as the

drugs degrade over time, you wi11 start seeing these

degradants and that's exact1y what is shown here.

So you see this degradant that's a peak. I

mean, in this case the peak is a1most probab1y about
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8O percent the size of the ana1yte peak. So this wou1d

be comp1ete1y different and this cou1d be a different
chemica1 and most 1ike1y is a very different structure
that might not have any of the pharmaco1ogic activity of

your ana1yte.
Q. So can you describe in 1ayman's terms for the

Court what a degradant is?
A. So a degradant is basica11y a chemica1 entity

that just deve1ops from whatever you have, 1et's say a

pentobarbita1 mo1ecu1e. Over time it just -- it gets
exposed to 1ight, maybe a different temperature, and so

it kind of fa11s apart and the structures change.
So eventua11y these other chemica1s that

are being formed from the mother ana1yte, from the

origina1 peak, these other peaks that are being formed,

these are different chemica1s. At times -- I was 1ooking
at some 1iterature to see the degradation process of

pentobarbita1 and I do believe I incIuded it in my expert
report as we11. There is an exampIe of degradation of

pentobarbitaI.
But what happens, the pentobarbita]

actuaIIy breaks down into some of the entities that

initiaIIy when you are preparing pentobarbitaI from raw

materiaIs -- so those chemicaIS that you made it from --

those are the chemicaIs that it basica11y goes back to.
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So it kind of fa11s apart into those.

Q. So is pentobarbita] known to have degradants
that form over time?

A. Yes. Yes, of course. Yes. a majority of the

medications do.

Q. And when those degradants form over time, do

they have the same pharmacoiogicai effect as

pentobarbitai itseif?
A. No, they do not. A iot of times they are not

studied just because, you know, there is rea11y -- we

don't use medications that are past expiry, so we

typica11y don't study them in great detaii.
But I was curious and I 1ooked up a coup1e

because, 1ike I said, those are actua11y, for

pentobarbitaI, those are actua11y drugs that they started
with. I shouIdn't say drugs; they are chemicaIS that

they started with and then they synthesized the

pentobarbitaI.
So some of them do have some described

activity and, if I remember correctIy, one of them was

stimuIating the pancreas. Like they do not have any more

pharmacoiogicaI activity of the pentobarbitaI; they are

very different structures.
Q. And the potency testing that was done by the

pharmacy emponed by TDCJ, did they do testing to detect
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the degradants?
A. I don't be11eve so because they use the

standard assay method, and the assay method is not a

stab111ty indicating method. So it's a different method.

So when they run the assay, they wiii just see one peak.
That peak couid actua11y be containing a11 of these other

degradants, but you don't see them because you are using
different methods. So you are not e1uting, you are not

separating out a11 of the degradants; instead you are

just running it as a one-peak. So it wi11 appear as a

one-peak and in reaiity it cou1d be seria1 peaks that you

are just not seeing.
Q. Now I'm going to show you again P1aintiff's

Exhibit 7. If I take you to Page 3 of P1aintiff's
Exhibit 7, can you te11 the Court the 1ast time TDCJ

returned a via1 to the 1ab to test the 100 mi11i1iters
viais of pentobarbitai?

A. So it appears on here it was a11 the way on the

bottom. December 20, 2021, return to suppiier or -- yes,
I think so.

Q. If you Iook at Page 4, which is the very 1ast

page, were there any times after December 20, 2021, that
TDCJ returned one of the 100 mi11i1iter viais to the

Iaboratory to be tested?
A. No, there does not appear to be.
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Q. Now 1et's turn to Exhibit 6 which is a1ready
been admitted. And 1f I take you to Page 2, can you te11

the Court the 1ast time TDCJ returned a 50 m111111ter

V131 to the supp11er to be tested?
A. It appears 1t is September 30, 2022. That's

what it says, "Return to supp1ier."
Q. Do you a1so see, I be1ieve it says 9-30-2022,

as we11, "Return to suppiier"?
A. Yes. 9-30-2022, "Return to supp1ier." That's

correct.
Q. And that wou1d have been between the two

e-mai1s that I showed you before, correct; the e-maiI on

August 12, 2022, and the e-maiI on 11-29-22 from TDCJ?

A. Yes, that's correct.
Q. So from August 12, 2022 when TDCJ sent that

first e-maiI to 11-29-2022, were any of the 100

miIIiIiter viaIs returned to the suppIier?
A. I don't beIieve so.

Q. If none of those via1s were returned to the

suppIier, couId there be a scientific basis to extend the
BUD of the 100 mi11i1iter viaIs?

A. No, absquteIy not, because that's a coupIe of
different sizes, a potentiaIIy different container.
container ciosure. So a1] that, it's not just the drug

itseIf. but you know you have a potentia] different
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compounding process. You definite1y have a different
container size and v01ume. A11 of that wouid require its
own testing to be ab1e to project -- or not even project,
but to test the assay to figure out what is the potency.

Q. But even though in your expert opinion there
was no scientific basis based on your review of the

records, you saw that TDCJ neverthe1ess extended the BUD

of the 100 mi11i1iter or 5 gram via1s of pentobarbitai?
A. They did, but I am not rea11y sure how they

cou1d have done that with what they are supposed to be

doing. They did not f011ow the proper procedures.
Q. Now 1et's ta1k about the 50 mi11i1iter via1s.

You just testified a minute ago that TDCJ transferred 102

via1s during the period of the two e-maiis, right?
A. Yes.

Q. In terms of extending the BUD for a11 50

miiii1iter via1s, even if they did the correct testing on

those two via1s, wou1d it be consistent after correct

testing on two via1s to extend the entire batch of the 50

mi11i1iter via1s?
A. No, because they are not representative. Aiso

I'm concerned, I'11 be honest, that does not seem to be

-- of course there's a redacted portion, so maybe that's
what data is hiding. But it does not appear that there
is a very good contro], inventory controi in terms of 1ot
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numbers.

And so 1t wou1d be very crucia1 to test, if
you have any testing performed, that 1t rea11y re1ates to
v1a1s you tested. It does not re1ate to different
batches and different products, different sizes or

anything 1ike that; those are just the ones that you

tested.
Q. Now based on your review of the records, did

TDCJ test the pH of the pentobarbita1?
A. No, it was not inc1uded in the report.
Q. Is that required to extend the BUD under the

USP?

A. Abso1ute1y, yes, a11 of the testing that's
1isted in the monograph -- so when you have a

pentobarbita1 injection monograph that's 1isted in the

USP compounding, it 1ists a11 that needs to be performed,
and pH is one of them. So whenever you perform any kind

of stabi1ity studies, you wi11 make sure that your

stabi1ity study resu1ts wi11 meet a11 of the USP

monograph requirements.
Q. Based upon your review of the records, was

visua] inspection performed to extend the BUD of the

pentobarbita1?
A. It was not recorded on the report.
Q. Is this required by USP?

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Ex Parte Murphy Appendices 222

Ex Parte Murphy Appendices 222



11

11

11

11

11

11

11

11

11

11

11

11

11

11

11

11

11

11

11

11

11

11

11

11

11

:37AM

:37AM

:37AM

:37AM

:37AM

:37AM

:37AM

:37AM

:37AM

:37AM

:37AM

:37AM

:37AM

:37AM

:38AM

:38AM

:38AM

:38AM

:38AM

:38AM

:38AM

:38AM

:38AM

:38AM

:38AM

CD
(0

00
‘4

CD
CH

J>
0)

h)
—
3

61

LEAH HAYES, CSR, TCRR
419TH DISTRICT COURT (512) 854-9329

A. Yes, it is.
Q. Can you te11 the Court why visua1 inspection is

important?
A. Visua1 inspection is very important in

particu1ar with injectab1e drugs because you need to
examine it in case there is any formation of

precipitation.
Q. Dr. A1mgren, we discussed this a bit before,

but did TDCJ test at a11 for steri1ity?
A. Yes, it did appear that they did test the

steri1ity of the products.
Q. Was it the correct test for steri1ity?
A. No, it was not correct. They were using scan

RDI instead of the required method in USP 71 that is
specified in a monograph for pentobarbita1 injection.

Q. Now, 1et's ta1k about TDCJ's record keeping in
re1ation to the pentobarbita1. Can you describe for the

Court how drugs are removed from storage when they are

tested?
A. In the case of TDCJ or just the regu1ar how?

Q. In TDCJ; meaning does it just show that they
are re-sent to the suppiier?

A. Yes, that's what appears. So they basica11y
take them out of the inventory, then it appears it says,
"Return to supp1ier." What's rea11y not good is the fact
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that they don't have rea11y any storage deta11s about the

temperature, how the drugs are actua11y stored. And then

when they are transferred. if they are being shipped to
the supp11er, are they 1n frozen state, are they in a

refrigerator? None of that is documented and it just
says. "Return to supp1ier."

Q. Now I'm going to show you again Exhibit 7.

We're going to go to Page 3. Do you see on 9-8-20 they
returned a via1 to the supp1ier?

A. Yes. I do see that.
Q. Then if you go to Exhibit 10 which has a1ready

been admitted, I'm going to take you to Page 3. Do you

see on 9-18-2020 they tested a via]?
A. Yes, that's correct.
Q. Now if we go back to Exhibit 7 that you just

saw before, do you see on 1-21-21 a via] was returned?

A. Yes. I saw that, yes. The assumption I'm

making is that a viai was sent out to the suppIier who

then sent it off to be tested. The drug was tested and

then it was returned back and put back into inventory,
which is compTeteTy inappropriate. You cannot return
medication after it was tested back into inventory by --

you wouTd never, you shouTd never use it in a patient,
never use it in a person because the medication couTd be

tampered with.
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It was not stored proper1y, it was opened,

a portion of 1t was removed for testing. There's a very
good potent1a1 for bacteria1 contamination or, for that

matter, physica1 or chemica1 contamination, as we11. So

viais 1ike that shouid never be returned; that shouid

have been disposed of.
Q. And is that practice consistent with the USP,

to test a via1 and then return it?
A. No. No, you wou1d never do that. It's not

consistent with the USP, FDA, pharmacy genera] practice,
you know, aseptic technique. A11 of those wou1d direct
you to not use via1s that have been opened and tested.

Q. Now 1et me direct your attention again to
Exhibit 7. You see it says "Expired"?

A. Yes.

Q. And one via1 was taken out of storage?
A. Yes.

Q. What does that te11 you as an expert in

pharmacy?
A. It's actua11y extreme1y mind bogg1ing, 1'11 be

honest with you, because I don't understand how you can

have one via1 that's expired. How did you identify that
this via1 expired, how were you ab1e to determine by

iooking at it that it's expired and why were there not

other via1s within the same batch that were a1so expired.
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I think it’s very poor practice and there
shou1d be, 1f nothing e1se. some form of exp1anat10n of

why this via1 was expired. But that’s very disturbing
because it just te11s me that the foiks who are hand1ing
these medications, my assumption is they probab1y 1ooked

at a via] and maybe saw some physica1 changes that made

them expire this. But you never just expire one via].
If one viai has -- you see some type of

changes. you’re going to expire a1] within the same 1ot.

Because there’s a very good chance that a1] of them are

going through the same chemicai changes or physica]
changes as this one; you may just not be ab1e to quite
see them, but they may definiteiy be happening.

Q. In your career as a pharmacist has there ever

been a situation where you had one via1 expired but the

rest of the batch was not?

A. No. no. We wou1d not do that. I mean, if one

expires. a11 expire.
Q. Dr. A1mgren, based on the documents you have

reviewed and on your professiona1 experience, what is
your scientific opinion about the pentobarbita1 in TDCJ's

possession?
A. It is expired. It is we11 beyond the

beyond-use date, and there's rea11y no way to te11 what

state the medication is in, if it’s, you know -- how much
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of it is actua11y st111 pentobarbita1, how much of it is
degradants. It's d1fficu1t to te11 because 1t has not

been ana1yzed using a stab111ty method.

Q. Do you ho1d this opinion to a reasonabie degree
of scientific certainty?

A. I do.

MR. KURSMAN: I have nothing further, Your

Honor.

THE COURT: Couid you go ahead and unshare

your screen. I need to give Ms. Hayes a break. And I'm

cognizant of the doctor’s time before we do that, so I

need to take at 1east a 10-minute break because my court

reporter can't keep going.
Let me ask counse1 for Mr. Brown, do you

have questions for this witness or are we going to go

directIy to the State?
MR. SCHARDL: Nothing from Mr. Fratta, Your

Honor.

MR. WOLFF: Nothing for Mr. Brown. Thank

you, Your Honor.

THE COURT: Thank you. Let's be on break

for ten minutes.

(Whereupon There was a Break in the Proceedings)
THE COURT: A11 right, Ms. O'Leary.
MS. O'LEARY: Yes, Your Honor.
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CROSS-EXAMINATION

BY MS. O'LEARY:

Q. Good morning, Dr. A1mgren. I just have a few

questions and I'11 try to make 1t quick because I know

you are on a quick turnaround.

You have not worked in a pharmacy where you

compounded 1etha1 doses of a drug; is that accurate?
A. That's correct.
Q. You testified ear1ier that it is rea11y

difficuit to assess what the pharmacoiogicai activity
might be in TDCJ's supp1y of drugs; is that accurate?

A. Right.
Q. Are you famiiiar with a study conducted by a

Priest Geisbuh1er where he [sic] studied injectab1e
sodium pentobarbita] stabi1ity at room temperature?

A. I am, and actua11y I read it 1ast night just to
make sure that I'm up-to-date on a1] of the Iiterature,
so yes.

Q. Okay good. So 1et me get to the tab1e here.

THE COURT: HoId on one second. I’m sorry.
I shou1d have asked Ms. Hayes -- I need to make sure

Ms. Hayes is with us.

THE STENOGRAPHER: Yes, I'm here.

THE COURT: Ok. Thank you. Proceed.

MS. O'LEARY: Thank you, Your Honor.
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Q. (Ms. O'Leary) In that study the person who

conducted the study says that about 15 to 25 m111igrams

of pentobarbita1 1s a 1etha1 does. Is that consistent
with your understanding of pentobarbita1?

A. I guess so.

Q. You are not fam11iar with what wou1d be a

1etha1 does of pentobarbita1?
A. No, no. I mean yeah -- yeah, I mean

pentobarbita1 1s a very potent drug.
Q. Okay. And so 1f 15 to 25 mi11igrams 1s a

1etha1 does, are you aware that TDCJ uses about 10 times

that to conduct 1etha1 injection?
A. Right. I'm assuming you use a who1e 50? What

do you norma11y use? Is it a via]?
Q. So it's five grams and five more grams as a

backup.
A. Right.
Q. In that same study the 1ab conducted studies of

compounded pentobarbita1 s01ution, which is simi1ar to
what we're discussing today. Did you see the part where

he -- his finding is that the chemica1 degradation occurs

at about ha1f a percent per year for sodium pentobarbita1

compound?

A. So I wou1d 1ike to point out one thing, and I'm

not sure that we can share the document in any way
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because it appears 11ke maybe you have 1t on paper.
If you read that study, 1f you W111 start

-- I think it’s on maybe. it's on the first page. The

study starts off by discussing the two methods that they
have used. Can you -- I wish -- can I 100k? I have that

study on my computer. Wouid it be okay for me to open it
so we can ta1k about the same study together? I have the

study right here.

Q. We11. 1et me just re-ask the question.
THE COURT: No, ma'am. Doctor. just 1et

Ms. O'Leary ask her question. pIease.
Q. (Ms. O'Leary) Do you agree that that finding

con01udes that it degrades at haIf a percent per year?
A. No. they use incorrect method. So there are

two methods --

Q. I'm sorry. That's not my question.
MR. KURSMAN: Objection, Your Honor. If

Ms. O'Leary is going to ask these questions, I wouId just
ask that she a110w Dr. A1mgren to answer those questions.

THE COURT: WeTT, I think Dr. ATmgren, she

did answer it. She said no, she did not agree.
Ms. O'Leary can ask her next question.

Q. (Ms. O'Leary) Your expTanation. Doctor, is
that was the finding, but you disagree with the methods.

Is that what you mean?
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A. That's exact1y what I mean. When you read the

artic1e, they quote two separate methods. So they have a

method by Mor1ey and E1rod and they have a method by is
1t Reef? There are two different methods. So the method

that they use is the one by Mor1ey and E1rod, and that
method is actua11y your anaiyticai method that you use

for confirmation of ana1yte.
The second method that is used by, iike I

said, I think it's Reef and --- I can't remember; there
are a coupIe of other authors on the other method. That

is the stabiTity indicating method. And they did not use

that one, so they don't expTain in that particuTar study
based on what they chose. the Method One. But they just
performed Method One, which is not stabiTity indicating;
it does provide the guidance on how to perform an assay.

So that's why I disagree with them being
abTe to assess the degradation being 0.5 percent per

year. Because if you are not using correct method, what

they are reaTTy just showing is that, using the reguTar

anaTyticaT method, they are seeing some degradation as

weTT. I think an actuaT stabiTity indicating method

wouTd probabTy show a higher percentage of degradation.
Q. So that first method, is that the method that

TDCJ uses in their testing that you aTso disagree with,
the standard assay?
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A. So I wou1d have to 100k, honest1y, because I do

not know 100 percent. It sounds 11ke the method that's
used, but I cou1d not confirm 1t without actua11y seeing
chromatography and seeing the settings what buffer they
use, e1ution method. There are a iot of detaiis that
wou1d have to be confirmed.

Q. Okay. That's fine if you are not sure.

So one 1ast question about this study, the

finding was that the pentobarbita] soiution had a --

1et's see what the terminoiogy is -- it was good for as

1ong as six years. And my question for you is, do you

agree that that was the finding even if you don't -- if
you disagree with the method, that's fine; you have

a1ready said that -- but that was the finding of this
particuiar study; is that right?

A. That study is incorrect. You know, if you read

through that study --

MS. O'LEARY: 1'11 object to nonresponsive,
Your Honor.

THE COURT: Sustained. Doctor, just 1isten
to her questions and answer her specific questions,
p1ease.

A. Can you restate the question again? I'm sorry.
Q. I be1ieve you gave the answer. You disagree

with the methods but the finding was, in fact, that it
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was good for six years?
A. No, it's not.

Q. Okay.
A. Can I comment why I think it's not correct?

THE COURT: Not at this point, ma'am. You

may have a chance when we go on, but not now.

MS. O'LEARY: I pass the witness, Your

Honor.

THE COURT: Mr. Kursman, do you have any

foTTow-up?
MR. KURSMAN: Just very brieny.
REDIRECT EXAMINATION

BY MR. KURSMAN:

Q. Dr. ATmgren, can you teTT the Court why that's
not correct?

A. Yes. It is incorrect because if you are using
incorrect method, anaTyticaT method, you are not going to
be abTe to assess stabiTity. So that's my number one

comment.

Number two concern is, if you read that

study, it aTSo taTks about how the authors were unabTe to

expTain why they were not seeing changes, greater changes
in potency when they were seeing changes in coTor. And

typicaTTy change in coTor is a major concern and, as a

matter of fact, per USP you wouTd not be abTe to use a

1234567890

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Ex Parte Murphy Appendices 233

Ex Parte Murphy Appendices 233



12:04PM

12:04PM

12:04PM

12:04PM

12:04PM

12:04PM

12:04PM

12:05PM

12:05PM

12:05PM

12:05PM

12:05PM

12:05PM

12:05PM

12:05PM

12:05PM

12:05PM

12:05PM

12:05PM

12:05PM

12:05PM

12:05PM

12:05PM

12:05PM

12:05PM

72

LEAH HAYES, CSR, TCRR
419TH DISTRICT COURT (512) 854-9329

drug that changed co1or, as in you need to -- the co1or

of the drug indicates that there are some changes

happening.
And so the fact that they noted and they

did measurements trying to capture the change in coior
over time, the fact that they noted they saw changes but

they were not ab1e to exp1ain how come the potency didn't
change is just a true indication that study was not done

correct1y.
I a1so want to point out one more thing.

They rea11y were not iooking at USP standards and this
drug being used in humans. This study was strictiy
focused on the fact that this drug was used for anima]

studies. And so I think that they were trying to kind of

justify why they are using this drug past expiry and

making sure it is potent enough for animais. So I think
that that was their -- the intent was not here to extend

beyond-use date for human use.

MR. KURSMAN: I have nothing further, Your

Honor.

THE COURT: Ms. O'Leary, do you have

anything further?
MS. O'LEARY: Sorry, Your Honor. I have no

further questions for this witness.
THE COURT: May this witness be excused?
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MR. KURSMAN: Yes, Your Honor.

THE COURT: A11 right. Thank you, Doctor.

I hope we can get you to your cTass on time. Thank you

for your time and your testimony. You may be excused,
which means you may Tog off of Zoom, if you'd Tike.

Mr. Kursman, do you want to respond, now

that we've gotten the doctor's testimony, to the TegaT

points Ms. O'Leary made previousTy or do you have any
other evidence you wouTd Tike to present first?

MR. KURSMAN: Yeah, I do, Your Honor.

CouTd I turn to Ms. NeTson-Major who wiTT respond to the

statutory arguments made?

THE COURT: Yes. That's fine.
Ms. NeTson-Major.
MS. NELSON-MAJOR: Good afternoon, Your

Honor. I wouTd Tike to begin by responding to the

argument that Ms. O'Leary made in her opening statement

that BTaze vs. Rees provides appTicabTe TegaT standard

here in that the temporary injunction shouTd not issue
because we have not proffered an aTternative to the use

of expired pentobarbitaT.
This is not an 8th Amendment chaTTenge.

Petitioners are not chaTTenging the protocoT and they are

not chaTTenging the use of compounded pentobarbitaT in

generaT. No prisoner in Texas has brought a simiTar
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cha11enge before under the four state statutes that are

at issue 1n this comp1aint; so therefore, the 8th

Amendment standards are comp1ete1y irre1evant and not

before this Court.
I wou1d next 11ke to turn to the arguments

that Respondents have made about the various state
statutes at issue here. I wou1d 1ike to go through each

statute individua11y, but I wouId Iike to first note that
one overarching theme runs throughout aII of the

arguments that Respondents have made. That is,
essentiaIIy that they are above the 1aw and that when

carrying out executions state statutes do not appIy to
their conduct. They urge that as Iong as IethaI

injection is the method used, but no uItra vires c1aims

can Iie with respect to the drugs or how they are

administered.
If this argument is accepted, essentiaIIy

it wouId mean that Respondents are immune, automaticaIIy
immune from any state statute or constitutionaI
restraints from carrying out an execution. Discretion is
bound by the 1aw, no matter how much power Respondents
wish to afford themseres. And when carrying out

officiaI duties state actors must compIy with statutory
framework. That's the entire point of the u1tra vires
doctrine. And I wouId argue that compIiance with the 1aw
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is of paramount importance when the State is doing

something so serious and fina] as taking a iife.
I wouid 1ike to turn to the Texas Pharmacy

Act. Ms. O'Leary suggested that the Texas Pharmacy Act
does not appiy because it on1y appiies in the context of

treating patients for treatment. In support of this
argument they re1y on one of the two stated 1egisiative
purposes that are found in the Texas Pharmacy Act, and

those appear at Texas OccupationaT Code

Section 551.002(c).
In making this argument they compTeteTy

ignore the other stated TegisTative purpose of the Texas

Pharmacy Act, and that is to reguTate and controT the

practice of pharmacy. Respondents have eTected to use a

method of execution that reTies on the practice of

pharmacy. As such, appTication of the Texas Pharmacy

Act, the TethaT injection context is compTeteTy
consistent with the TegisTative purpose of the act.

Furthermore, there's a statement that

appears aTong with the TegisTative purposes which states
that the act was enacted to ensure that the practice of

pharmacy receive the confidence of the pubTic. Here that

goaT is aiso of paramount importance. The pubTic must be

confident that the drugs used to carry out executions are

compounded in a professionaT way and wiTT not cause pain
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and suffering.
Respondents cite a number of Administrative

Code provisions to further argue that the Pharmacy Act
does not app1y here. They cite 1anguage which

unfortunateiy on1y appiies to nonsteriie compounding, and

thus Dr. Aimgren expiained the pentobarbita] in TDCJ's

possession app1ies to steriie compounded preparations, so

those provisions are a1so irreievant.
And I want to specifica11y address the

reguiation at the heart of c1aim one of Petitioners'
compiaint, and that appears at Administrative Code

Section 291 133(b)(9). That's the reguiation which

prohibits the administration of an expired drug. The

onTy drug that a pharmacist is authorized to administer
is Epinephrine. So therefore, Respondents' argument that
this provision onTy appTies to pharmacists is cTearTy
inconsistent with the pTain Tanguage of the statute.
It's obviousTy intended to reach conduct by individuaTs
other than pharmacists.

And I wouTd aTso Tike to note that the

pharmacist that actuaTTy prepares the drugs for TDC is
aTso named as a respondent in this action, and is the

proper respondent in this action as weTT.

So for those reasons the arguments that

Respondents have made about the appTicabiTity of the
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Texas Pharmacy Act are inaccurate and inconsistent with
the piain Wanguage, as we11 as the 1egisiative purpose of
the Texas Pharmacy Act.

I wouid iike to move on to the Controiied
Substances Act un1ess Your Honor has questions about the

appiicabiiity of the Pharmacy Act.
THE COURT: No. Go ahead.

MS. NELSON-MAJOR: Respondents argue that

they are immune from the ControTTed Substances Act
because they are carrying out an execution. For this
broad exception they cite HeaTth and Safety Code

Section 481.062(a)(4) and argue that they need not compTy

with the ControTTed Substances Act. However, that
subsection provides that a state actor may possess a

controTTed substance if they are TawfuTTy engaged in the

enforcement, and I quote, "of a Taw reTating to a

controTTed substance or drug or to a customs Taw."

Respondents urge that they faTT under this
provision simpTy because they are carrying out an

execution. However, they are asking this Court to

compTeteTy disregard the expTicit Timitation in this
provision which says that state actors may possess
controTTed substances when enforcing onTy two kinds of
Taws: The ControTTed Substance Act or a customs Taw.

When Respondents carry out executions, they are cTearTy
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doing neither; therefore. this exemption does not cover

their conduct.

A1ternative1y, Respondents argue that they
are immune from the CSA because they possess a DEA

1icense. Again, they are asking the Court to rewrite the

p1ay 1anguage of this exception. That exception they
cite appears at Section 481.061 of the Contro11ed

Substances Act. They seem to argue that this provision
means that anyone with a DEA 1icense is automatica11y
immune and exempt from compiiance with the CSA. This is
absoTuteTy not true. The provision they cite says that a

person with a DEA Ticense may "possess, manufacture,

distribute, anaTyze, dispense or conduct research with a

substance to extent authorized by the chapter and in

conformity with the chapter."
I first note that this provision doesn't

speak of administration of the controTTed substance.

Petitioner's CSA cTaim is reTated to the administration
of a controTTed substance; so therefore, the provision
doesn't even reach the conduct at issue. But

furthermore, the statute is cTear that, even if you

possess a DEA Ticense, your conduct with respect to the

covered activities must stiTT be in conformance with the

statute.
I wouTd aTso note that Respondents haven't
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offered any evidence to demonstrate that they have a

va11d DEA 1icense. We have received severa] DEA forms 1n

response to Pub1ic Information Act requests. We don't
have any information about the actua1 DEA 1icense they
c1aim to possess and whether that encompasses schedu1e II
controiied substances which pentobarbita], in fact, is.

And in addition to those two arguments I

wouId aIso note that the ControIIed Substance Act has an

epricit exception for humane society and animaI controI

personneI to possess pentobarbita] for the use in

euthanizing animaIS, and that appears at Hea1th and

Safety Code Section 481.11(b). And no simi1ar exception
exists that wouId authorize Respondents to possess

pentobarbitaI without a prescription for use in
executions. So therefore, the arguments that Respondents
made that they are immune and above the ControIIed
Substance Act fai1 and are inconsistent with the p1ain

Ianguage of that statute.

SimiIarIy, the arguments they made with

respect to the Food, Drug and Cosmetic Act simiIarIy find
no basis in the p1ain Ianguage of the statute. They

argue that they are immune and above the FDCA because

they are not introducing drugs into commerce; however,

they cite no statutory provision that supports this
reading and the prescription requirement in the FDCA
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contains no such 1anguage. Again, Respondents are asking
this Court to rewrite the statutes and create exceptions
for their conduct that simp1y do not exist.

And 1ast1y with respect to the Texas Pena]

Code. Respondents argue that they are exempt from this
statute as we11 because they are carrying out executions.

Respondents have cited no 1ega1 authority for this
argument whatsoever. Perhaps sensing that that argument
is without any statutory foundation, they argue that
their conduct is nonethe1ess justified because they

reasonabiy beiieve that they were not subject to the

Texas Pena1 Code. However. that be1ief can no 1onger be

reasonab1e since the fi1ing of this action in which it
was specifica11y detai1ed how their conduct vio1ates that
statute.

So having addressed Respondents' arguments
about the app1icab11ity of the statutes, I brief1y wanted

to return to the factua1 record. Dr. A1mgren's testimony
invo1ved, you know, a significant number of technicai
terms and concepts. However. disti11ed to its essence.
there's a number of rather simp1e facts at issue here and

we be1ieve that the record that was just introduced
demonstrates that they are unrebutted and ciear. And

that is that TDCJ receives pentobarbita1 in two different
sized via1s: 50 mi11i1iters, and 100 miiii1iters. and
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that TDCJ 1ast received new 100 m111111ter v1a1s in Apr11

of 2019 and 1ast received 50 m111111ter v1a1s 1n March

of 2021.

Dr. A1mgren exp1a1ned that these are

considered high risk steriie compounded preparations and

that the USP sets forth carefui and detaiied expiration
dates for these high risk preparations. And those are

24 hours at room temperature, three days in refrigeration
and 45 days in a soiid frozen state.

A11 viais in TDCJ's possession are expired.
That record is undisputed, as per USP. The 100

mi11i1iter viais expired in June of 2019. The 50

miiiiiiter viais expired in May of 2021.

You a1so heard Dr. Aimgren expiain how

Respondents ciaimed to extend the beyond-use dates beyond

what is recognized as a scientifica11y vaiid dead1ine,
and that is by on occasion sending out a via1 for a

potency test aione, then ciaiming to extend the

expiration date of a11 the viais in their possession for

up to 11 months at a time.

You a1so heard Dr. A1mgren expiain these
actions vioiate USP and Respondents have vioiated USP

upon initiai compounding of pentobarbita1 in TDCJ's

possession. There is no record that any viaT was ever

subjected to pH testing or to a visuaT inspection and
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that when TDCJ performed ster111ty test they, 1n fact,
performed the wrong test.

You a1so heard Dr. A1mgren c1ear1y exp1a1n

that these v1a1s as a matter of pharmaceutica1 science
are expired and have been expired between 20 and

43 months.

You also heard Dr. A1mgren expiain that the

methods that Respondents use to ciaim to extend the

beyond-use dates are comp1ete1y unscientific and inva1id.
But the on1y va1id way to extend the expiration date of a

drug is with a stability indicating test and that the

potency test that TDCJ does is not a stabi1ity indicating
test and wi11 give a fa1se picture of how potent the

drugs are.

Rather TDCJ uses the potency test aione and

c1aims to extend the beyond-use dates. Even if you cou1d

use the potency test aione, which you cannot, Dr. A1mgren

expiained that the way that TDCJ is using these potency
tests is further inva1id under the USP. It is invaiid to
take a via1 from one batch and then say, based on the

test of that one via1, a11 of the via1s in your

possession are expired. That is not a scientific method

or conc1usion to reach.

Dr. A1mgren offered the conciusion that
these drugs are expired under USP and that the beyond-use
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date must be disregarded that Respondents have c1aimed to
admit.

In their response to the emergency motion,

Respondents seem to disregard the c1ear conciusions under

USP and instead have offered their own definition of when

a drug is considered expired. They ciaim that for

purposes of an execution a drug is unexpired if it
retains sufficient potency -- and I want to quote the

1anguage -- so that it is "Quickiy effective so that no

pain or suffering wi11 be experienced."
Even if that was a definition, that was

acceptabie under USP or the Texas Pharmacy Act, the

evidence demonstrates that they are not meeting their own

standard of expiration. Dr. A1mgren was cieariy
expiaining that even if a drug returns a test resu1t on a

potency test in a sufficient range, it nonethe1ess poses
risk of harm and suffering upon administration.

So therefore, even accepting Respondents'
own definition of an expired drug, these drugs are

expired. So in this way the record demonstrates that

Respondents are in vioiation of mu1tip1e state statutes
when they procure, compound, maintain and then administer
the pentobarbita1 in TDCJ's possession.

Each of the fai1ures that I just out1ined

to comp1y with USP is a vioiation of the Pharmacy Act.
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First the Pharmacy Act requires comp11ance with USP on

1n1t1a1 compounding; Respondents are not doing that. USP

says that expired drugs may not be administered;

Respondents are not doing that. And USP says that you

may not prepare amounts of a compounded drug in excess of
what you reasonab1y expect to administer prior to an

expiration date. In other words, USP and the Pharmacy

Act prohibits stockpiiing drugs. That is what

Respondents are doing. That's a further vioiation of
USP.

And the Pharmacy Act and the Texas

ControTTed Substances Act, the Texas Food, Drug and

Cosmetics Act, the Texas PenaT Code a1] require a

prescription to possess, distribute or administer

pentobarbitaT. No prescriptions have been produced to us

in response to muTtipTe PubTic Information Act requests;
therefore, Respondents Tack TegaT authority under these

statutes to administer pentobarbitaT to Petitioners.
So I've just outTined the causes of action

stated in the compTaint, how the evidence introduced

today demonstrates a probabTe right to reTief under each

of these cTaims. And I wouTd Tike to brieny touch on

the evidence that demonstrates that, absent this Court's
intervention, Petitioners wiTT suffer probabTe imminent

irreparabTe injury.
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As Dr. A1mgren exp1a1ned, as a drug

degrades 1t can turn into a comp1ete1y different compound

that W111 act upon the body 1n a way that pentobarbita1
is not intended to act, and that as a drug ages

precipitants form and that those precipitants can cause

pain at the injection site and can c1og IV 11nes. It
a1so appears and 1s worth noting again that TDCJ has not

subjected any of the via1s in its possession to --

THE COURT: I'm sorry. To what? What did

you say? I missed the 1ast part.
MS. NELSON-MAJOR: I was saying it's worth

noting in this context again that Respondents have not

subjected, based on the records before us, any of the

viaIs to pH testing. And that's significant because as a

drug ages pH can change, and that can 1ead to a whoIe

host of issues, inciuding pain upon injection and further

causing degradants and particuIates to form.

Dr. A1mgren a1so discussed how Respondents'

handIing of the drugs exposes the via1s to contaminants

which can cause vomiting, nausea, pain, rena1 fai1ure and

Dr. AImgren a1so expiained that these risks increase the

further past the expiration date you are.

And because Petitioners can't be adequateIy
redressed for the risk of these harms absent this Court's
intervention -- because if these harms occurred during
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their execution, Petitioners wi11 obvious1y be dead and

no ionger abie to pursue a form in which to have these

important a11egations heard.

Therefore, this Court shou1d grant the

request for a temporary injunction and issue an order

prohibiting Respondents from procuring, possessing,
distributing or administering pentobarbita] to
Petitioners in vioiation of the Texas Pharmacy Act. the

Texas ControTTed Substances Act. the Texas Pena] Code,

and the Texas Food, Drug and Cosmetics Act. Therefore,
the record adequateTy demonstrates the issuance of the

temporary injunction is justified and necessary in this
case. Thank you, Your Honor.

THE COURT: Thank you, Ms. NeTson-Major.
Ms. O'Leary.
MS. O'LEARY: Yes, Your Honor. I'TT just

respondent to a coupTe of those points, if I may.

First, even if BTaze vs. Rees didn't appTy
-- which is the Supreme Court case that sets the standard

for chaTTenges to the method of execution, which this
case can certainTy be categorized as that -- even if this
didn't appTy, an injunction requires they show a probabTe

irreparabTe imminent injury. And an injury, when it
comes to TethaT injection, is that it's going to cause

more pain than it normaTTy wouTd. And by "normaTTy
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wou1d" I mean 1t doesn’t fee] --

THE COURT: Isn't that vio1at1ve of the

pena1 statutes that govern how executions are supposed to
be carried out?

MS. O'LEARY: I'm sorry, Your Honor. The

Code of Crimina1 Procedure is the 1etha1 injection
statute.

THE COURT: Okay. A11 right.
MS. O'LEARY: And the provision of the

penai code that Petitioners a11ege is being vioiated is
bringing a controi1ed substance into a correctionai

faciiity.
THE COURT: ATT right. Go ahead.

MS. O'LEARY: The Petitioners cannot show

an imminent injury because they cannot show that any pain
or suffering is going to be experienced beyond just what

it feeTs Tike to have bTood drawn when the IV’s are

pTaced.
THE COURT: How wouTd anyone -- other than

the expert testimony I’ve heard today from a

pharmacoTogist, how couTd that ever be estabTished?
MS. O'LEARY: WeTT, Your Honor, the media

and witnesses are present at every singTe execution and

they describe what they see in every execution. The

Petitioners haven’t presented evidence of a singTe
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execution where any abnorma] pain or suffering has been

observed. The sounds, movements, eye movements, 811 of
those deta11s are described for each execution. And

since I can't prove a negative, the Petitioners have the

burden here. They haven't presented that a sing1e
execution in Texas history, and not since 2013 when

singTe does pentobarbitaT began its use, has this
terribTe probTem that they are describing ever occurred.

AdditionaTTy, Your Honor, the Pharmacy Act,
the categories are Tisted in the statute, it's Taid out

in our briefing; it appTies to certain categories of
actors. It appTies to a provider prescribing medications

to their patient, it provides a pharmacy compounding

soTutions for another pharmacy. Categories Tike that;
certainTy no category that TDCJ or its actors faTT into.
The controTTed substances --

THE COURT: What about -- Tet me ask about

the Pharmacy Act. What about the second --

Ms. NeTson-Major toTd me was the second TegisTative, the

purpose of the Pharmacy Act was to reguTate pharmacies
and pharmaceuticaTs consistent with the purposes of the

act. Because they are used for execution purposes, is it
your position that the Respondents are taken out of

requirements to compTy with the Pharmacy Act? Is there
an exception in the Pharmacy Act that says for purposes
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of execution we don't have to comp1y with those

provisions?
MS. O'LEARY: There is not an exp1icit

exception that says "executions," Your Honor, but

certain1y there are -- that is the genera1 stated

purpose. It says, "To reguiate the practice of pharmacy

and 1icensing pharmaceutica1s who engage in the practice
of treating i11ness, injury or disease." And so the --

then it 1ists categories of actors that it app1ies to.
In case the stated overa11 purpose is too broad or not

specific enough, then it goes on to 1ist who it app1ies
to. And it certain1y doesn't app1y to TDCJ, it doesn't

app1y to 1etha1 doses of pentobarbita1, things that are

not used for therapeutic purposes.
THE COURT: Let me ask you another

question. Why does TDCJ test the drugs in its possession

periodica11y? If they are not worried about the

efficacy, the potency, the stabi1ity of those drugs, why

are they even tested?
MS. O'LEARY: We certain1y can't say that

they are not worried about the potency or efficacy, Your

Honor. They are not doing that in order to comp1y with
the Texas Pharmacy Act; they are doing that to compTy

with the 8th Amendment, to be sure they have effective,
potent drugs when it's time to use them, because
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certa1n1y they are interested in carrying out executions
1n the most humane way possib1e. And they are regu1ated

by the 8th Amendment; they are not regu1ated by

pharmaceutica1 standards.
THE COURT: But isn't the pharmacist,

whoever compounded the drugs, aren't they reguiated by

those standards? Is it your position that once they are

put out and given to TDCJ that. therefore, none of the

pharmaceuticai reguiations app1y and, therefore, the

Respondents can just take some drugs, they are out of

date, and use them however they see fit?
MS. O'LEARY: No, Your Honor. The

confidentia] pharmacy and whoever is conducting the 1ab

testing for TDCJ, they simpiy don't fa11 into these

categories under the Pharmacy Act. They are not

dispensing a drug for a Ciass A pharmacy, to the

practitioner for the office's use. They just don't faTT

into those categories, because the Pharmacy Act was not

written to cover this kind of situation, and so the

categories it describes don't capture it.
Another point, Your Honor, that I think is

important to discuss is that uTtra vires cTaims cannot

Tie if there is confTicting statutory authority. An

uTtra vires cTaim is for an officiaT who is acting
without authority.
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Now, if you 100k at the Code of Crimina1

Procedure, the statute directs TDCJ to carry out

executions by 1etha1 injection. Now, imp1icit in that
mandate is that a 1etha1 injection is going to be

conducted using a controiied substance. That's the on1y

humane way to do it; that's the on1y type of substance

that cou1d be effective for 1etha1 injection. And so

that mandate imp1icit1y requires TDCJ to administer a

contr011ed substance. It a1so imp1icit1y requires that
substance to be administered without a prescription from

a medica1 provider because a medica1 provider cannot

ethica11y prescribe a medication to ki11 somebody.

Hippocratic oath.

THE COURT: Mr. Kursman, hoid on. You wi11

have a chance to respond.
Go ahead, Ms. O'Leary.
MS. O'LEARY: They have the hippocratic

oath. Nursing and non-doctor medica1 providers have

simiiar ethica1 responsibi1ities. They cannot write a

prescription that is meant as a 1etha1 does to ki11

somebody. And so when we have a statute from the

1egis1ature directing TDCJ to administer a 1etha1 does of
a contr011ed substance, that context matters. That is
authority that has to be done, and impTicitTy that means

certain things. And so the medicaT provider can't be

1234567890
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d1rect1y invo1ved 1n the prescription.
So each of these acts that the

Petitioner -- the statutes that the Petitioners have

1isted, they are citing to portions that require a

prescription from a provider. And whi1e c1ever, as the

Court of Crimina] Appea1s noted, it confiicts with the

statute that directs TDCJ to carry out 1etha1 injection.
And so whether there’s conf1icting statute, it cannot be

said that these officiais are acting without authority.
And then 1'11 address Dr. A1mgren quickiy.

She acknow1edged a scientific study that she had read

just 1ast night. That study found that compounded

pentobarbitai has a sheif 1ife of up to six years, that
it degrades at ha1f a percent per year and she disagrees
was the methodo1ogy, and that's fine. It's another study

by another pharmaceutica1 scientist. Reasonabie minds

can differ, even when it comes to scientific methodo1ogy.
So that is the on1y point that I want to make with
Dr. A1mgren, is that her methodo1ogy is different and

because the Pharmacy Act doesn't app1y to TDCJ, the

methodo1ogy that she prefers does not have to be used

here.

Additiona11y, the USP, United States

Pharmaco1ogica [sic], on1y portions of that are codified
in the administrative code, so the exhibits we saw citing
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to the USP, we don't know 1f those are actua11y codified.
The USP is not a statute and certa1n1y someone cannot act
u1tra vires by v101at1ng standards, United States
standards for pharmacoiogy.

The pena] code -- just very quickiy.
Petitioners in their argument said that we cited no

authority at a11 to say that we're exempt from the Pena]

Code. But we cited 9.21(a) of the Pena] Code that

specificaiiy says that a state officiai carrying out a

1ega1 court order for a 1ega1 process can do what they
need to. even if it vioiates the Penai Code. So that

exception is quite ciear.
And again, even if it wasn't. when you have

a conf1icting statute 1ike the one that directs the

director of TDCJ correctionai institutions to carry out a

1etha1 injection, imp1icit1y he has to take certain
action in order to comp1y with that statute. And that
means administering pentobarbitai without a prescription
and in a correctionai faci1ity. And uniess the Court has

any other questions, that conciudes my argument.
THE COURT: Thank you. I'TT Tet the

Petitioners c105e the argument. I don't know if it's
Mr. Kursman or Ms. NeTson-Major.

MR. KURSMAN: Sure, Your Honor.

What you heard from Ms. O'Leary was just a
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bunch of purported facts that were never introduced into
evidence. One of those purported facts were that doctors
can't write a prescription. We11, not on1y was that not

produced in evidence; it simp1y not true. Other states,
inc1uding the State of Tennessee, obtains a prescription
for every execution. So we have no way to cha11enge
these facts, these purported facts, that Ms. O'Leary has

just stated because she hasn't entered any of these in
evidence.

Every fact that was entered today in
evidence was from the Petitioners and every sing1e one of
those facts went virtua11y unrebutted. We have proven by

c1ear evidence that the Respondents are vioiating a11 of
the statutes that we had named; therefore, we wou1d

request that you grant the requested pre1iminary

injunction. Thank you, Your Honor.

THE COURT: Thank you. A11 of the

decisions I make on the Bench are important. I have to

say this one weighs on me particuiariy heavi1y, given the

exigent nature of the requested re1ief, which requires me

to make a decision in the next few hours, as we11 as --

we11, just as we11 as what's at issue here. I want to go

back and 100k at a coup1e of these statutes. 1'11 get
you-a11 a ru1ing within the next -- no 1ater than two

hours. I understand what the dead1ines are and I
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understand the importance of the ru11ng I'm about to
make.

I a1so am very c1ear and cognizant of the

Court of Crimina] Appea1's opinion and I wou1d -- do not

purport in any way to attempt to stay or set aside the

sentences that have been 1eve1ed against the Petitioners
and the Intervenors or to attempt to stay their execution
dates.

I think the State -- I haven't heard any
evidence about whether or not the State can get anymore

unexpired pentobarbita]. The State is certainIy entitIed
to carry out the executions that have been ordered with

unexpired drugs. What I'm going to decide is whether or

not the State is permitted to use expired drugs, and 1'11

get you an order and a decision just within the next

coupIe of hours. It wi11 be e-maiIed to a1] counseI.

Thank you-a1] very much. You may be

excused.

MR. WILSON: Your Honor, if I may. Danie]

WiISon. Throughout the hearing we've been preparing a

potentiaT proposed order that tracks a Tot of what I've
heard. WouTd the Court find that heTpfuT?

THE COURT: Yes. Both sides are invited to
send me proposed orders. PTease send them to my

submission e-maiT address.
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(Proceedings conc1uded.)
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REPORTER'S CERTIFICATE

STATE 0F TEXAS

COUNTY 0F TRAVIS

I, Leah Hayes, OfficiaT Court Reporter 1n and for
the 419th District Court of Travis County, State of

Texas, do hereby certify that the above and foregoing
contains a true and correct transcription of aTT portions
of evidence and other proceedings requested in writing by

counseT for the parties to be incTuded in this voTume of
the Reporter's Record, in the above-styTed and numbered

cause, aTT of which occurred REMOTELY VIA VIDE CONFERENCE

and were reported by me.

I further certify that this Reporter's Record of the

proceedings truTy and correctTy refTects the exhibits, if
any, offered in evidence by the respective parties.

WITNESS MY OFFICIAL HAND this the 15th day of

January, 2023.

/s/ Leah Hayes
ea ayes, exas o. 3
Expiration Date: 07/31/2023
Texas Certified ReaTtime ReporterOfficiaT Court Reporter
419th District Court
Travis County, Texas
Austin, Texas 78701
(512) 854-9329
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attorney
P.O. Box 506

Seagoville, Texas 75 1 59
972—294—7262

Fax—97242 1— 1 604
ccb@ccbernhard1aw.com

September 8, 2023

TDCJ Executive Services
Public Information Request
Huntsville, Texas 77342

Via email transmission to piagQtdcjtexasgov

Re: J edidiah Murphy, scheduled for execution October 10, 2023

To Whom it May Concern:

I represent Jedidiah Murphy who is scheduled for execution on October
10, 2023. In my capacity as Mr. Murphy’s counsel and on his behalf, pursuant
to the Texas Public Information Act (“the Act”), the Texas Constitution, and
the First, Fourth, Eighth and Fourteenth Amendments to the United States
Constitution, I am requesting the following information.

I. Any and all records containing information regarding the
location of drugs intended for use in lethal injection executions,
including but not limited to:

1. The name of the Texas Department of Criminal Justice (TDCJ)
Unit Where such drugs are kept in the regular course of business,
including on August 24 and August 25, 2023, and

2. The area or Wing of such TDCJ Unit Where such drugs are kept
in the regular course of business, including on August 24 and
August 25, 2023.
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II. Any and all records containing information regarding the fire at
the TDCJ Huntsville Unit on or around August 25, 2023 (“the
fire”), including but not limited to:

1. The area(s) of the Huntsville Unit that were affected by the fire,
including by heat, smoke, or electrical outages,

2. The area(s) of the Huntsville Unit that were affected by efforts or
actions undertaken to extinguish the fire,

3. The proximity of any drugs intended for use in lethal injection
executions to any areas affected by the fire,

4. Whether the rooms, spaces, or areas Where drugs intended for
use in lethal injection executions are kept were affected in any
way by the fire, including by fire, smoke, excessive heat or efforts
undertaken to extinguish the fire, and

5. Whether the execution chamber and adjacent rooms were
affected in any way by the fire, including by fire, smoke, excessive
heat or efforts undertaken to extinguish the fire

The term “records,” as used in this request, includes records in
practically any medium, including: paper; film; a magnetic, optical, solid state
or other device that can store an electronic signal; tape; Mylar; and any
physical material on which information may be recorded, including linen, silk,
and vellum. See Tex. Gov’t Code § 552.002(b). Section 552.002(c) specifies that
“[t]he general forms in which the media containing public information exist
include a book, paper, letter, document, e-mail, Internet posting, text message,
instant message, other electronic communication, printout, photograph, film,
tape, microfiche, microfilm, photostat, sound recording, map, and drawing and
a voice, data, or Video representation held in computer memory.

Public Information defined by the Act includes “any electronic
communication created, transmitted, received or maintained on any device if
the communication is in connection with the transaction of official business.”
See Tex. Gov’t Code § 552.002(a-2).

Moreover, the “characterization of the information as ‘public
information’ under the Act is not dependent on whether the requested records
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are in the possession of an individual, rather than a governmental body, or
Whether a governmental body has a particular policy or procedure that
establishes a governmental body’s access to the information. If information
was made, transmitted, maintained, or received in connection with a
governmental body’s official business, the mere fact that the governmental
body does not possess the information does not take the information outside
the scope of the Act.” See Public Information Act Handbook, pp. 16-17.

I look forward to your timely response.

Sincerely,

Catherine Clare Bernhard
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Subject: RE: PIA request
From: PIA <P|A@tdcj.texas.gov>
Date: 9/19/2023, 4:15 PM
To: Catherine Clare Bernhard <cbernhard@sbcgloba|.net>

Your request was received on 9/8/2023 and sent for processing.

We are allowed 1O full business days (Monday through Friday and excluding holidays) to process all
requests, which means that your request is currently on day # 8.

All requests are processed in the order in which they are received, not on the basis of need or urgency.

We appreciate your patience.

Regards,
Texas Department of Criminal Justice - PIA
Open Records Coordinator
Executive Services

From: Catherine Clare Bernhard <cbernhard@sbcglobal.net>
Sent: Tuesday, September 19, 2023 4:10 PM
To: PIA <PlA@tdcj.texas.gov>
Subject: Re: PIA request

The below and attached PIA was sent on September 8, 2023 and to date, | have not received any
response.

The Public Information Act requires that the governmental body must produce the requested
information "promptly." Gov't Code 552.221. Given that my client is scheduled for execution in three
weeks, the delay in your response is neither prompt nor reasonable. If you intend to seek an Attorney
General opinion, please advise immediately, so that I have time to respond. Regardless of the fact
that the Act gives you 10 days to request such an opinion, in these circumstances the unnecessary use
of the full period flouts the language and the spirit of the Act.

@{Zf/zm’i/M Cg/(zm film/awn]

attorney
P.O. Box 506
Seagoville, Texas 75159

972—294—7262
fax - 972-421-1604
cbernhard@sbcgloba1.net

CAUTION: This email was received from an EXTERNAL source, use caution when clicking links or opening
attachments.
If you believe this to be a malicious and/or phishing email, please contact the Information Security Office (ISO).
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www.ccbernhardlaw.com

BOARD
CERTIFIED"

Texas Board of Legal Specialization
CRIMINAL APPELLATE LAW

CRIMINAL LAW

On 9/8/2023 7:51 AM, Catherine Clare Bernhard wrote:

Please see attached.

@m @m
attorney
PO. Box 506
Seagoville, Texas 75159

972-294-7262
fax - 972-421-1604
cbernhard@sbcglobal.net
www.ccbernhardlaw.com

BOARD
CERTIFIEDo

Texas Board of Legal Specialization
CRIMINAL APPELLATE LAW

CRIMINAL LAW
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Subject: RE: PIA request
From: Amy Lee <Amy.Lee@tdcj.texas.gov>
Date: 9/22/2023, 8:20 AM
To: "cbernhard@sbcgloba|.net" <cbernhard@sbcgloba|.net>

Ms. Bernhard,

On September 8, 2023, the Texas Department of Criminal Justice (TDCJ) received your request under
Chapter 552 of the Texas Government Code, the Public Information Act (PIA), seeking information pertaining
to the fire at the TDCJ Huntsville Unit on or around August 25, 2023. Some of the responsive information is

excepted from disclosure under the PIA and therefore not releasable.

This email is to advise you that the TDCJ has requested a decision from the Office of the Attorney General
(OAG) who will determine whether certain information responsive to your request should be made available
to you, or any other member of the public. Attached please find a copy of the request for decision submitted
to the OAG. A copy of our written comments will also be provided once submitted.

Contact this office if you have any questions.

Amy Lee
Project Coordinator
Office of the General Counsel - TDCJ

The information contained in this email and any attachments is intended for the exclusive use of the
addressee(s) and may contain confidential, privileged, or proprietary information. Any other use of these
materials is strictly prohibited. This email shall not be forwarded outside the Texas Department of Criminal
Justice, Ofi‘ice of the General Counsel, without the permission of the original sender. If you have received this
material in error, please notify me immediately by telephone and destroy all electronic, paper, or other
versrons.

From: Catherine Clare Bernhard <cbernhard@sbcglobal.net>
Sent: Friday, September 8, 2023 7:52 AM
To: PIA <PIA@tdcj.texas.gg>
Subject: PIA request

Please see attached.

amaze @zm@amm/
attorney

CAUTION: This email was received from an EXTERNAL source, use caution when clicking links or opening
attachments.
If you believe this to be a malicious and/or phishing email, please contact the Information Security Office (ISO).
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P.O. Box 506
Seagoville, Texas 75159

972-294-7262
fax - 972-421-1604
cbernhard@flglobal.net
www.ccbernhardlaw.com

BOARD
CERTIFIED“

Texas Board of Legal Speciaiization
CRIMINAL APPELLATE LAW

CRIMINAL LAW

—Attachments:

2023-09-07 - Murphy PIA re Fire.pdf 96.7 KB

Notification Letter re RFD-Catherine Bernhard 09.08.23.pdf 96.8 KB

Request for Decision-Catherine Bernhard 09.08.23.pdf 105 KB

Ex Parte Murphy Appendices 269

Ex Parte Murphy Appendices 269



Automated Certificate of eService
This automated certificate of service was created by the efiling system.
The filer served this document via email generated by the efiling system
on the date and to the persons listed below. The rules governing
certificates of service have not changed. Filers must still provide a
certificate of service that complies with all applicable rules.

Catherine Bernhard
Bar No. 02216575
cbernhard@sbcglobal.net
Envelope ID: 80009426
Filing Code Description: WRIT OF HABEAS CORPUS
Filing Description:
Status as of 9/28/2023 8:39 AM CST

Case Contacts

Associated Case Party: JedidiahlsaacMurphy

Name BarNumber Email TimestampSubmitted Status

Ali Nasser ali.nasser@oag.texas.gov 9/27/2023 3:21 :48 PM SENT

Name BarNumber Email TimestampSubmitted Status

Catherine Bernhard cbernhard@sbcglobal.net 9/27/2023 3:21:48 PM ERROR
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Appendix 2 

Ex Parte Jedidiah Isaac Murphy, W-0002323-D (194th Dist. Ct. Oct. 5, 2023) 
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Appendix 3 

Ex Parte Jedidiah Isaac Murphy, No. AP-77,116 (Tex. Crim. App. Oct. 10, 2023) 
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SHARON KELLER   PRESIDING JUDGE

BARBARA P. HERVEY
BERT RICHARDSON
KEVIN P. YEARY
DAVID NEWELL
MARY LOU KEEL
SCOTT WALKER
MICHELLE M. SLAUGHTER
JESSE F. MCCLURE, III
      JUDGES

COURT OF CRIMINAL APPEALS
P.O. BOX 12308, CAPITOL STATION

AUSTIN, TEXAS 78711

DEANA WILLIAMSON
CLERK

(512) 463-1551

SIAN SCHILHAB
GENERAL COUNSEL

(512) 463-1597

SUPREME COURT BUILDING, 201 WEST  14TH STREET, ROOM 106, AUSTIN, TEXAS  78701
WEBSITE  WWW.TXCOURTS.GOV/CCA

October 9, 2023

Presiding Judge 194th District Court
133 N. Riverfront Boulevard, Lb 26
Dallas, Tx 75207
* Delivered Via E-Mail *

Re:  Murphy, Jedidiah Murphy
CCA No.  AP-77,116
Trial Court Case No.  W00-02424-M(D)

The court has issued an opinion on the above referenced cause number.

Sincerely,

Deana Williamson, Clerk

cc: Catherine Clare Bernhard (Delivered Via E-Mail)
District Clerk Dallas County (Delivered Via E-Mail)
District Attorney Dallas County (Delivered Via E-Mail)
Benjamin Wolff (Delivered Via E-Mail)
Edward L. Marshall (Delivered Via E-Mail)
Timothy Fitzpatrick (Delivered Via E-Mail)
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IN THE COURT OF CRIMINAL APPEALS
OF TEXAS

NO. AP-77,116

EX PARTE JEDIDIAH ISAAC MURPHY, Applicant

ON DIRECT APPEAL FROM DENIAL OF WRIT OF HABEAS CORPUS
UNDER ARTICLE I, § 12 OF THE TEXAS CONSTITUTION AND TEXAS CODE

OF CRIMINAL PROCEDURE 11.05 IN CAUSE NO. W00-02424-M(D)
FROM THE 194TH JUDICIAL DISTRICT COURT

DALLAS COUNTY  

Per curiam.  YEARY, J., filed a dissenting opinion.  NEWELL and WALKER, JJ.,
dissented.

O P I N I O N 

Applicant appeals from a trial court order denying relief on the claims raised in his

Application for Writ of Habeas Corpus Under Article I, § 12 of the Texas Constitution

and Texas Code of Criminal Procedure Article 11.05.1  Applicant raises four points of

error.  After reviewing the issues, we find the points to be without merit.  Consequently,

we affirm the trial court’s order denying relief.

1  References to Articles in this opinion are to the Texas Code of Criminal Procedure
unless otherwise specified.  
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Murphy - 2

I.  Background

Applicant was convicted and sentenced to death in June 2001 for the capital

murder of 80-year-old Bertie Cunningham.  See TEX. PENAL CODE §19.03(a).  The

evidence showed that on October 4, 2000, Cunningham went shopping at a mall in Plano,

Texas.  She was returning to her Garland home when Applicant forced her at gunpoint to

give him a ride.  Ultimately, Applicant forced Cunningham into the trunk of her car and

shot her.  Applicant then drove Cunningham’s car around and used her credit cards to buy

alcohol and beer, among other things.  At some point, he picked up his niece and two of

her school-age friends.  He later dropped off his niece, and he and the boys continued

driving around.  Ultimately, he bought them both motorized scooters before taking them

home.  He eventually removed Cunningham from the trunk and dumped her in a creek. 

This Court affirmed the judgment and sentence on direct appeal.  Murphy v. State,

112 S.W.3d 592 (Tex. Crim. App. 2003).  This Court also denied relief on the claims

raised in Applicant’s initial habeas application and dismissed his subsequent applications

as abuses of the writ.  Ex parte Murphy, No. WR-70,832-01 (Tex. Crim. App. Mar. 25,

2009) (not designated for publication); Ex parte Murphy, No. WR-70,832-02 (Tex. Crim.

App. Mar. 21, 2012) (not designated for publication); Ex parte Murphy, No. WR-70,832-

05 (Tex. Crim. App. Oct. 4, 2023) (not designated for publication).

II.  The Original Writ Application Filed in the Trial Court

In the original application filed in the trial court, Applicant raised several claims
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for relief in which he asserted that the Texas Department of Criminal Justice’s (TDCJ’s)

procurement, possession, distribution, and administration of drugs used for executions

violated both constitutional and statutory requirements.  He asserted that the trial court

should give him relief so that he would not be made to suffer cruel and unusual

punishment in violation of the Constitution.   

III.  The Trial Court’s Ruling  

The trial court noted the Glossip ruling from the United States Supreme Court in

which that Court held “that prisoners cannot successfully challenge a method of execution

unless they establish that the method presents a risk that is ‘sure or very likely to cause

serious illness and needless suffering,’ and give rise to ‘sufficiently imminent dangers.’” 

Glossip v. Gross, 576 U.S. 863, 877 (2015).  The court concluded that Applicant failed to

meet the threshold for relief.

IV.  Applicant’s Arguments on Appeal and the Court’s Analysis  

In his first point of error, Applicant complains that the trial court erred in denying

the writ without first affording him an evidentiary hearing.  Applicant acknowledges that

there is generally no right to a hearing on a writ of habeas corpus.  However, he asserts

that a hearing was necessary in this case because it “was the only way that [he] could

obtain the evidence to prove his claims.”

Applicant’s conclusory statements that a hearing was the only way to obtain

discovery does not make the statements true.  Without more, Applicant has failed to show
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that the trial court abused its discretion in failing to hold a hearing.  Applicant’s first point

of error is overruled.

In his second point of error, Applicant asserts that the trial court “failed to address

all of the claims [he] raised in arguing that his execution with fire-blighted expired drugs

violates the law.”  To begin with, this claim assumes unproven “facts.”  Throughout

Applicant’s pleadings, he asserts “facts” “on information and belief.”  But he has not

shown that either “fire-blighted” or “expired” drugs will be used on him in his execution. 

Recently addressing claims substantially similar to those raised in Applicant’s state

habeas application, the federal district court noted that a laboratory report dated nearly a

month after the fire showed two lots of pentobarbital that passed potency and sterility

tests.  The court stated,

While it is unclear from the record whether this report encompasses all of
the pentobarbital currently in TDCJ’s possession [or] if the drugs tested are
the ones to be used in [Applicant’s] execution, it does undermine
[Applicant’s] argument that all of TDCJ’s pentobarbital was damaged in the
Huntsville fire.  As a result, [Applicant’s] claim that the so-called “fire-
blighted” pentobarbital is sure or very-likely to cause serious illness or
suffering is meritless.

Murphy v. Lumpkin, No. 1:23-cv-01199-RP-SH, ECF 9 at *5 (W.D. Tex. Oct. 6, 2023). 

That same report is currently in the record before this Court.

Returning to Applicant’s assertion that the trial court failed to address all of his

claims, we note that the trial court observed that Applicant had raised several grounds.  It

subsequently held, “Applicant’s claims fail to meet the threshold for relief.”  By all
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indications, the trial court ruled on all of Applicant’s claims.  The court is not required to

explicitly and separately set out its reasoning on every argument made, and Applicant has

failed to show this Court exactly what claims he believes the trial court failed to address. 

Without more, Applicant’s second point of error is overruled.

Applicant complains in his third point of error that the trial court erred in denying

the writ “because attempting to execute [Applicant] with fire-blighted, expired

pentobarbital violates the United States Constitution.”  Again, Applicant’s claim assumes

unproven “facts.”  Although Applicant “on information and belief” asserts his manner of

execution will be unconstitutional, he presents no evidence to support it.  Additionally, as

the trial court pointed out, the U.S. Supreme Court adopted a two-element showing in

order to raise a method-of-execution claim.  First, the defendant must show that the

method to be used “presents a risk that is ‘sure or very likely to cause serious illness and

needless suffering,’ and give rise to ‘sufficiently imminent dangers,’” and second, the

defendant “must identify an alternative [execution method] that is ‘feasible, readily

implemented, and in fact significantly reduce[s] a substantial risk of severe pain.’” 

Glossip, 576 U.S. at 877.  Applicant failed to make this showing.  Point of error three is

overruled.

Applicant asserts in his fourth point of error that the trial court erred in denying the

writ “because TDCJ’s violation of state laws protecting him from unnecessary pain

violates the Due Process Clause, the Eighth Amendment, and the Equal Protection
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Clause.”  Specifically, Applicant first argues in this point that he “has a right to life that

may not be extinguished without due process.”  But Applicant’s death sentence was

achieved and upheld through due process.  A method-of-execution claim, which is what

Applicant is actually arguing, does not decide an applicant’s “right to life.”  And under

Glossip, in order to show that a method of execution is cruel and unusual under the

Eighth Amendment, an applicant must show that it is “sure or very likely to cause serious

illness and needless suffering,” not just “unnecessary pain.”  

Applicant further argues that the State is violating the Equal Protection Clause

because of its deliberate use of disparate practices between death-sentenced and other-

sentenced Texas prisoners.  But the Equal Protection Clause requires that similarly

situated persons be treated alike.  See City of Cleburne v. Cleburne Living Ctr., 473 U.S.

432, 439 (1985).  Death-sentenced inmates are not similarly situated to other-sentenced

inmates with respect to being executed.  Point of error four is overruled. 

V.  Conclusion  

Finding no reversible error in the proceedings below, we affirm the trial court’s

order denying relief on Applicant’s Application for Writ of Habeas Corpus Under Article

I, § 12 of the Texas Constitution and Texas Code of Criminal Procedure Article 11.05. 

No motions for rehearing will be entertained and the Clerk is instructed to immediately

issue mandate. 

Delivered:  October 9, 2023
Do Not Publish
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 YEARY, J., filed a dissenting opinion. 

Appellant filed what purports to be an original application for the 

writ of habeas corpus in the district court. In that pleading, he claimed 

his application was authorized by Article I, Section 12, of the Texas 

Constitution and by Texas Code of Criminal Procedure Article 11.05. 
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TEX. CONST. Art. I, § 12; TEX. CODE CRIM. PROC. art. 11.05. Appellant 

sought by his pleading to have the district court grant an injunction 

against his execution, which is to be implemented by the administration 

of certain drugs that Appellant contends the State should be prohibited 

from using. The trial court denied relief on the basis that Appellant 

failed to meet the threshold burden required by the United States 

Supreme Court in Glossip v. Gross, 576 U.S. 863, 877 (2015). 

Appellant now seeks to appeal the decision of the district court 

denying relief on his application. There is no general constitutional right 

to appeal criminal cases. See Phynes v. State, 828 S.W.2d 1, 2 (Tex. Crim. 

App. 1992). Appellant points to no authority suggesting that he has a 

right to appeal the decision of the trial court. As a result, this Court 

lacks a sufficient basis to conclude that its appellate jurisdiction has 

been properly invoked. Appellant’s attempted appeal should be 

dismissed. 

Even more importantly, by his purported application for habeas 

relief, Appellant sought to have the district court enjoin his execution. 

But this Court seems to have previously decided that “any order by 

another state court purporting to stay an execution unlawfully 

circumvents the exclusive jurisdiction of the Court of Criminal Appeals 
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in a death-penalty conviction.” Ex parte Alba, 256 S.W.3d 682, 690 n.19 

(Tex. Crim. App. 2008) (Cochran, J., concurring) (citing State ex rel. 

Holmes v. Third Court of Appeals, 885 S.W.2d 389, 395–96 (Tex. Crim. 

App.1994)). Therefore, regardless of the merits of Appellant’s claim, the 

district court would have been without authority to grant the relief he 

requested. 

 Perhaps Appellant could have properly litigated his claim by 

resort to an application for the writ of mandamus or prohibition in this 

Court. But he has not attempted to do that. He has not even filed either: 

(1) a subsequent writ pursuant to Code of Criminal Procedure Article 

11.071; or (2) an original application for the writ of habeas corpus in this 

Court, which we might conceivably have treated as an attempted 

invocation of our original jurisdiction to issue the writs of mandamus or 

prohibition. 

I would dimiss the appeal. Becase the Court instead affirms the 

district court’s denial of relief on the merits, I respectfully dissent. 

 
FILED:    October 9, 2023 
DO NOT PUBLISH 
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