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No*22-2506
• v

TRAVIS J.GUTTU,
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Appeal from die United States District 
Court for die Western District of 
Wisconsin.

v.
No. 21-cv-600jwmc

CHRIS S.BUESGEN,
Respondent-Appellee. William M. Conley,

Judge.

O R D 6 R ;
TYavis Guttu has filed a notice of appeal from the denial of his petition under 

28 US.C g 2254 and an application for a certificate of appealability .This court has 
reviewed die final order of the district court and the record on appeal We find no 

substantial showing of die denial of a constitutional right See 28 U.S.C. § 2253(c)(2).

Accordingly, the request for a certificate of appealability is DENIED. Guttu's 
motion to prooeed in forma pauperis is DENIED.
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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF WISCONSIN

travis j. Girrru,
OPINION AND ORDERPetitioner,

v.
21-cv-600-wmc

CHRISTOPHER BUESGEN,
Respondent

Travis J. Guttu, appearing pro w, has filed a petition for a 'writ of habeas corpus 

under 28 U.S.C. § 2254 as well as a memorandum in support. (Dkt ##1, 7.) He 

challenges a June 2010 judgment of conviction entered in Brown County Circuit Court 

Case No. 09CF394 for one count each of second-degree sexual assault and aggravated 

battery. Guttu contends that he should be allowed to'withdraw his pleas and proceed to 

trial for three reasons: (I) his plea to aggravated battery was not knowingly entered 

because the trial court did not ensure that Guttu sufficiently understood the elements of 

that charge; (2) trial counsel Attorney Reetz was ineffective in declining to pursue a theory 

concerning Guttu's motive for committing battery that Guttu wanted to use to establish 

his innocence of sexual assault and in persuading Guttu to sign a “fraudulent" plea deal; 

and (3) trial counsel Attorney DeBord was ineffective in foiling to raise errors in the plea 

documents and Guttu’s lack of awareness of Wis. Stat. eh. 980 (“Chapter 980") at the 

time of his plea to seoonddegree sexual assault as grounds for pie-sentencing plea 

withdrawal (Dkt ##1 at 5,7-8; 7 at 13-14.)

The petition is before the court for preliminary review under Rule 4 of the Rules 

Governing Section 2254 cases. However, the petition is untimely, and Guttu fails to make



a persuasive argument in his memorandum that he qualifies for equitable tolling or that he 

is actually innocent Accordingly, the court must dismiss the petition.

OPINION
A state prisoner must file a federal habeas petition within one year of when the state 

court judgment became final. 28 U.S.G § 2244(d)(1)(A). Generally, a state court 

judgment becomes final on the date that direct review has concluded, or on the date that 

the deadline for seeking direct review has expired. Id.

Based on the petition, memorandum, and Wisconsin state court records available 

online, petitioner pleaded no contest to one count of second-degree sexual assault and one 

count of aggravated battery on June 30, 2010. Petitioner then pursued postconviction 

relief, which the trial court denied on December 28, 2011. The Wisconsin Court of 

Appeals affirmed that decision, rejecting petitioner's arguments that he should be allowed 

to withdraw his plea: (1) to the sexual assault charge because Attorney DeBord was 

ineffective in failing to raise petitioner's alleged lack of knowledge about Chapter 980 at 

the time of' the plea as a ground for pre-sentendng plea withdrawal; and (2) to the 

aggravated battery charge because the trial court allegedly failed to ensure that petitioner 

sufficiently understood the elements of that charge. State v. Gum, 2013 WI App 1, f 1, 

345 WIs. 2d 398, 824 N.W.2d 928 (unpublished decision). The Wisconsin Supreme 

Court denied petitioner's petition for review on September 17,2013, and he did not file a 

petition for certiorari in the United States Supreme Court

Petitioner's one-year limitations period began tunning on December 16,2013,90 

days after the Wisconsin Supreme Court denied review of his direct appeal Andersen v.
2
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LUscher, 281 F.3d 672, 674-75 (7th Cir. 2002) (one-year statute of limitations does not 

begin to run under § 2244(d)(1)(A) until expiration of 90-day period in which prisoner 

could have filed petition for writ of certiorari with United State Supreme Court)! Because, 

petitioner has not filed any morions for postconviction or other collateral review since 

December 2013 that would have tolled his habeas clock, his limitations period expired on 

or about December 16, 2014, and his petition was thus over six years late when he 

submitted it for mailing on or about September 16,2021.

The petition is plainly untimely, and petitioner does not argue otherwise. Although 

an untimely petition may be salvaged if grounds exist to equitably toll, or pause, the 

running of the limitations period, equitable tolling is an extraordinary remedy that is rarely 

granted Tuder v. Kingston, 538 F.3d 732,734 (7th Cir. 2008). The Supreme Court has 

explained that a petitioner is entitled to equitable idling only if he shows (1) that he has 

been pursuing his rights diligently, and (2) that some extraordinary circumstance stood in 

his way and prevented timely filing. Holland v. Florida, 560 U.S. 631,649 (2010).

In hfs memorandum, petitioner unpersuaaively asserts that he was prevented from

diligently pursuing his rights by "[e]xtraordinary circumstances.” (Dkt #7 at 4-5.) In

support, he notes that he reached out to the Wisconsin Innocence Project after his direct

appeal, which declined to take his case approximately a year later, but he did not pursue
»

other postconviction relief in court until filing the petition in 2021. He argues that he 

could not be expected to know that he still had ways of challenging his convictions when 

neither his postconviction counsel nor the Wisconsin Innocence Project informed him of 

any additional, available steps to properly attack his convictions, and told him nothing

3



could be done. (Hi at 4.) However, “[l]ack of familiarity with the law 

circumstance that justifies equitable tolling.1’ Taylor v. Michael, 724 F.3d 806,811 (7th 

Or. 2013); see alsoAnieta v. BattagHa, 461 F.3d 861, 867 (7th Cir. 2006) (“Mistakes of 

law or ignorance of proper legal procedures are not extraordinary circumstances warranting 

invocation of the doctrine of equitable tolling"). And as for the failure of any lawyer to 

inform petitioner, "[a] lawyer’s ineptitude does not support equitable tolling" either. Lee 

v. Cook Cnty., 635 F.3d 969,973 (7th Or. 2011); see Cosmano v. Varga, No. 16-cv-8704, 

2017 WL 11318203, at *2 (N.D. Ill, Aug. 18,2017) (rejecting as a ground for equitable 

tolling the argument that petitioner's attorneys did not inform him that he could file a 

habeas petition or that there was a one-year deadline).

Petitioner further notes that he can only use the law library for 45 minutes 3 times 

a week, or 117 hours per year, and conclusorily states that this is insufficient time to 

research exceptions to filing and procedural bats and prepare and file a petition within the 

one-year deadline. (Dkt. #7 at 4-5.) But petitioner does not also assert that law library

time is the only time he could work on his petition, or that he otherwise did not have access
*

to his legal materials. Nor does petitioner assert that he ever tried to use the library within 

the limitations period to investigate or pursue postoonviction remedies or before meeting 

the inmate who allegedly helped him prepare his "late petition.1' (Id, at 5.)

More to the point, limited law library access is a circumstance most pm se petitioners 

face, and (me the Seventh Circuit has held does not per se justify equitable tolling. See 

Tucker, 538 F.3d at 734-35 (lade of legal expertise and limited access to a law Library,
4

standing alone, are not grounds for equitable tolling); see alsoAdemtfuv. United States, 999

is not a• • •

4
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F.3d 474, 478 (7th Or. 2021) (subpar law library did not support equitable tolling of 

12255 petition); <$. Socha v. Boughton, 763 F.3d 674,684-87 (7th Or. 2014) (limited aocess 

to the law library dong widi administrative confinement, and the failure of former counsel 

to hand over the case file, was an extraordinary circumstance warranting equitable tolling). 

Here, petitioner adds that Covid*19 protocols “prevented virtually all access” to the law 

library “for over a year and half* (dkt #7 at 5), which is more concerning, but the 

pandemic did not begin until well after petitioner’s limitations period expired in 2014. In 

sum, petitioner has explained why he did not file a petition before September 2021, but 

he has not shown that “despite exercising reasonable diligence, [he] could not have learned 

the information he heeded in order to file [a federal petition] on time.” Jones v. HuUk, 449 

F.3d 784,789 (7th Or. 2006),

That said, petitioner may also be able to overcome the one-year time limit by 

arguing for an equitable exception based on a claim of actual innocence. McQutggtn v. 

Patent, 569 US. 383,386 (2013). “Actual innocence” means “factual innocence, not mere 

legal insufficiency.” Bousky v. United States, 523 U.S. 614, 623 (1998). To succeed, a
- r «

petitioner must persuade the court “that, in light of the new evidence, no juror, acting 

reasonably, would have voted to find him guilty beyond a reasonable doubt” Schhsp v. 

DeJo, 513 U.S. 298,329 (1995); see also Petem, 569 US. at 327 (a petitioner must show 

that it is more likely than not that no reasonable juror would have convicted him in the 

light of the new evidence). This is so even in a case such as petitioner’s, where he was 

convicted pursuant to a plea. See, e.g.t Bousky, 523 US. at 623 (applying “actual
i

innocence” test to case involving guilty plea); Hanson v. Haines, No. 13-cv-01145, 2014

5



WL 4825171, at *1-2 (E.D. Wis. Sept 26, 2014) (discussing application of Bousley to 

$ 2254 petitioner who pled no contest and dismissing petition as untimely)’, <f. Taylor v. 

Powell, 7 4th 920, 933 (10th Or. 2021) (a petitioner invoking actual innocence as to a 

guilty plea "still has to prove his innocence of the charge to which he pleaded guilty"). This 

is a demanding standard, which permits review only in extraordinary cases. Coleman v. 

Lemke, 739 F.3d 342,349 (7th Or. 2014).

Even construing petitioner's filings liberally, he does not meet this narrow, 

demanding exception. Indeed, petitioner does not present any new evidence, nor argue in 

any detail the factual record in support of his actual innocence of the crimes of oonviction, 

beyond pointing to his condusory assertion to the trial court that he has always maintained 

his innocence, and that no DNAwas found on his sweatpants, and explaining a theory he 

wanted to present at trial to establish his innocence of sexual assault by admitting to 

battery, or at least by presenting evidence that could provide motive for battery. (DkL #7 

at 2,12*14.) Petitioner contends that he does not need to show it was more likely than 

not that no reasonable juror would have convicted him, because he never went to trial and 

is bringing a "procedural innocence" claim that his counsel was Ineffective and his plea 

defective. (Id., at 1-3.) That is not correct Aa noted, courts have applied the Sdtlup 

standard in cases involving pleas. And while the Court in Schlup distinguished a substantive 

claim of actual Innocence from a procedural one, a petitioner asserting innocence as a 

gateway still must support that claim with exculpatory evidence. See Schlup, 513 U.S. at 

314-16,329 ("Without any new evidence of innocence, even the existence of a concededly 

meritorious constitutional violation is not in itself sufficient to establish a miscarriage of

6
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justice that would allow a habeas court to reach the merits of a barred claim*); see also 

Pertins, 569 U.S. at 386-87; Arnold v. Dittmam, 901 F.3d 830,836*37 (7th Or. 2018) (“A

claim of actual innocence must be both credible and founded on new evidence;* and once
‘ * *

a petitioner satisfies the actual innocence exception, he "must show that his conviction 

violates the Constitution, laws, or treaties of the United States* to obtain any habeas 

relief). Absent a showing of actual innocence, the court must dismiss the petition.1

The only remaining question is whether to grant petitioner a certificate of 

appealability. Under Rule 11 of the Rules Governing Section 2254 Cases, the court must 

issue or deny a certificate of appealability when entering a final order adverse to a 

petitioner. To obtain a certificate of appealability, the applicant must make a "substantial 

showing of the denial of a constitutional right" 28 U.S.C. 8 2253(c)(2); TtmusrA v. Drake, 

542 U.S. 274,282 (2004). This means that "reasonable jurists could debate whether (or, 

for that matter, agree that) the petition should have been resolved in a different manner 

or that the issues presented were adequate to deserve encouragement to proceed further.” 

Miller El v. Cockrell, 537 U.S. 322,336 (2003) (internal quotations and citations omitted).
t; * *

For all the reasons just discussed, petitioner has not made such a showing. Therefore, a 

certificate of appealability will not issue.

1 As for petitioner’s related contention that his claims are not procedurally defaulted, the court does 
not readi that question.

7



ORDER
1TIS ORDERED that:

1) Petitioner Travis J. Guttu’s petition for a writ of habeas corpus brought under 
28 U.S.C § 2254 is DISMISSED as untimely.

2) No certificate of appealability shall issue. Petitioner may seek a certificate from 
the court of appeals under Federal Rule of Appellate Procedure 22.

Entered this 27th day of July, 2022.

BY THE COURT:

WILLIAM M, CONLEY 
District Judge
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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF WISCONSIN

TRAVIS J. GUTTU,

Petitioner, ORDER
v.

21-cv-600-wmc
CHRISTOPHER BUESGEN,

Respondent

On July 27,2022, the court denied petitioner Travis J. Guttu’s petition for a writ 

of habeas corpus under 28 U.S.C. S 2254 and denied him a certificate of appealability. 

(Dkt #9.) Now, Guttu has filed a notice of appeal and a motion for leave to proceed in 

forma pauperis on appeal. (Dkt ##14,16.) Under Fed. R App. P. 24(a)(3), a district court 

may allow an appellant to proceed without prepaying the appellate filing fee if it finds that 

the appellant is indigent and that the appellant filed the appeal in good faith. Although it 

appears from the materials that Guttu submitted that he is unable to pay the full filing foe, 

the motion will be dexded because Guttu’s appeal is not taken in good faith.
a *

The court declined to issue a certificate of appealability in this case, but the Seventh

Circuit has warned district courts against conflating the good faith arid certificate of

appealability standards “because the standard governing the issuance of a certificate of

appealability is not the same as the standard for determining whether an appeal is in good 
»

faith. It is more demanding.” Walker v. O'Brien, 216F.3d 626,634 (7th Cir. 2000). “To 

determine that an appeal is in good faith, a court need only find that a reasonable person 

could suppose that the appeal has some merit* Id.



The court dismissed the petition because Guttu failed to show good cause for Ms 

siix*year delay in filing a habeas petition. He also failed to substantiate that he is actually 

Innocent Having reviewed Guttu’s motion and the order of dismissal, the court concludes 

j'that no reasonable person could suppose that his appeal has some merit Although the 

court does not conclude that Guttu is motivated by any ill wiH, the court certifies that 

Guttu's appeal is not taken in good faith for purposes of Fed. R. App. P. 24(a)(3). 

Accordingly, Guttu cannot proceed with ids appeal without prepaying the $505 filing fee 

unless the court of appeals gives him permission to do so.
i*

ORDER

mS ORDERED that:

1) Petitioner Travis J. Guttu’s request for leave to proceed in farm pauperis on 
appeal (dkt #16) is DENIED because the court certifies that his appeal Is not 

taken In good faith.

2) Guttu may appeal this decision under Fed. R. App. P. 24(a)(5) by filing 
separate'motion to proceed in form pauperis cm appeal with the Clerk of Court, 
United States Court of Appeals for the Seventh Circuit, within 30 days of the 
date of this order. With that motion, he must indude an affidavit as described 
in the first paragraph of Fed. R. App. P. 24(a), along with a statement of issues 
he intends to argue on appeal. Also» he .must send along a copy of this order. 
Guttu should be aware that he must file these documents in addition to the 
notice of appeal he has filed previously.

Entered this 12th day of September, 2022.

a

BY THE COURT:

tst
WILLIAM M. CONLEY 
District Judge
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Slate of Wisconsin 

STATfe OF WISCONSIN

Circuit Court Brown County
»»>  « u

DA Cass No.: 20ld&RQ()2289
Assigned DA/ADA: David L Lasse 

Plaintiff, Agency Case No.: BCSD1011462 
Court Cass No.: 201OCF

-vs*

2>6 \»'rTravis JOuttu 
2065 Brookvisw Drive 

Bay, Wl 64313 
DOB: 08/19/1082 
Sex/Raoe: (VWV 
Eye Color: Gray 
Hair Colon Brown 
Height: 881 In 
Weight: 160 lbs

Green

r!

'*vs«a»
■^Sss

7

Alias: WARRANT

Osfandant

THE STATE OF WISCONSIN TO ANY LAW ENFORCEMENT OFFICER:

A complaint, a copy of which is attached, having been made before me accusing the 
defendant of committing the cffme(a) of:

THE CRIME/SI OF:
Stalking"
Battery or Threat to Judge through March 2010 
BaiQumpIng-Felony 
Bafljumping-Fetony

DATE OF VIOLATION*. CONTRARY TO WiS. STATUTEfSV; 
September2009 940.32(2)

940.203(2)
946.49(1)(b)
946.49(1)(b)

03/17/2010
03/26/2010
03/26/2010

Arte having found that prababfe cause exists that such vIMon was committed by the 
defendant, you are, therefore, commanded to arrest the defendant and bring him before 
me, or if I am not available, before some other |udge of this county.
Dale: March .21.2010

EXTRADITION: YES: XX
ENTER: Wisconsin Only: Nationwide: XX Adjoining Counttos/Statae:

NO:

#202010
l
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1 A Since 1992.

2 Q And licensed from the State of Wisconsin?
v-“

3 A Yes.

4 Q And do you recall being appointed by the public 

defender's office to represent Travis Guttu; is that5

6 correct?

7 A Yes.

8 Q At what point were you appointed? Do you know the date?
9 A No.

10 Q You were appointed on a number of cases; is that correct?

11 A Yes.

12 Q And do you know how many?

13 A Three.

14 Q Now, at some point this matter was going to trial; is 

that correct?15

16 A Yes.

17 Q In fact, all three of these matters were scheduled on the 

same day?

That's my recollection, yes.

But they were scheduled as separate trials, though?

Yes.

18

19 A

20 Q

21 A

22 Q Do you remember what the day was that the trial was

23 supposed to happen?

24 A June 30th, 2010.

25 Q Okay. At some point during the course of trial

7



i 1 narrative that you've given there, you can't recall if 

you approached the State or if the State approached the 

defense?

2

3

4 A Right. I mean — I don't know to use the word "approach" 

if you mean physically approach?5

6 Q Made the initial contact about discussing — 

I don't recall who made the initial comment, 

have very well been me.

7 A It could
8

9 Q Okay. Approximately what time was it the idea of plea — 

of a possible plea bargain began?10

11 A I don't know other than it was between 9:00 o'clock and

12 10:00 o'clock.

13 Q Okay.

14 A Somewhere in that range.

15 Q You said it was after voir dire?

16 A After voir dire.

17 Q Do you have any recollection of how long the voir dire

18 process lasted?

19 A An hour. Normally about an hour, hour and a half. I'm
20 not certain.

21 Q Okay. So, the idea of the possible settlement is 

broached in some way.22 Where did the negotiations take
23 place?

24 A In the courtroom — in the courtroom and in the glass 

conference room.25

.9



tpersu'asi'ongaolnag on^onySo^S^par^^sf^^'- *

^W»^sro»«»!m^UhS«^ ...
A^^h^r^yas^roy representation to

Iffe^^res^a^possibie outcomes, this was an 

^^^^^oposal. 

^iatr,Kthe-s5t^tei^.asj-i3aalW-ng a similar argument to the 

|Ra M^e^e# vi ct imV-91

1 there was

2

3

4 Travis that this was a —

5

6 And my understanding was

7

8

9 So, there was really only one offer made in the 

discussions that were between the attorneys persuading 

the various clientele; is that what you are telling us? 

If you call it an offer.

Q

10

11

12 A Yeah. It wasn't as if someone

13 said, "we'll do this." an%agreempnt between.ere&w,
t

14

---- ^^utrSKa'SRS-afffSTB^-o’r
------------ ----------- ...—:nsai.ceca

^lllw snpjgrit; and" liupart '

ffla^egiewSoratSat-hl-nk there^Tst"^-* there was not — i$ there 

was very lim||^d~negotiation between myself and the State 

•sas^to^where we1-— whdre this thing would resolve if it 

dick-resolve.

Q right. You are talkin| about sentencing

recommendation; is that correct?

1 tw.e

Pir#£cand<:that, .vti

2|

21

22

23

24
-1Ai

25 A

11



1 attorneys involved in this case about the basic framework

I can give a time frame.

2

3 A I don’t know. I can't give a 

specific number if it's — it was between, I'd say, ten 

minutes the low side to half an hour at the high side if 

you added up all the time we spoke during this time

4

5

6

7 period.

8 Q All right. So, you've spoken with the DA, and now by 

this point you've got the basic framework of an offer,9

10 and now you approach Mr. Guttu; is that correct?

11 A Yeah. But I had discussed a framework with Travis before
12 I had conversations with the State.

13 Q Okay. What do you mean by that?

The initial discussion occurred between Travis and I14 A

15 where there was either a comment where I said it or, here 

we go to trial, dah, kind of a "dah" comment.16

17 Q Here — I don't follow you what you are telling us'there. 

Well, I wasn't finished.18 A

19 Q Oh, okay.

20 A Of course we're going to trial when I say "dah" comment. 

Of course we're going to trial, 

innocence, the State hasn't made any offers, 

not allow or provide any middle ground to resolve the 

And I may have made a comment that this is 

given the consequences of losing and it being three

21 Travis maintains his
22 That does
23

24 case. a case,
25

13



1 issues which is sort of the inverse of this decision. If
2 you want the deal/ here's the deal.

Those issues, evidentiary issues — I'm 

not talking about motions to suppress — questions about 

what about this or she did this or she did that or he

3

4

5

6 said — those types of things, 

dismissed but put in context that those are trial issues.

Those were somewhat not

7

8 So, we spoke about eight years — I think

9 I recall I usually tell clients I'm not that concerned

10 about extended supervision. If they are well behaved on

11 extended supervision, it's not that problematic, it's not 

that large of a burden, it shouldn't be.12

13 Q So

A Ultn< Q I'm sorry?

so^e family

members were brought in, discussed — I discussed some 

things with them, and then collectively he agreed to 

plea.

Okay.

16 *
♦

A
*v/ V17 tf

18

19

20 Now, you state that you don't as a habit discussQ

21 extended supervision with your clients?

It's — yeah — I don't — I don't argue — when I say I 

don't discuss, I say extended supervision is like 

probation.

22 A

23

24 It's akin — it's basically the new word for 

parole other than the fact that you are not released25

15



y

1 A I don't know if I glossed over it at the time. It's
2 glossed over in my head now.

3 Q All right. Now, as to initial confinement time, is there 

any discussion about not being eligible for programming 

such as Earned Release, Challenge Incarceration, Risk

4

5

6 Reduction?

7 A The only discussion would be to this advice that, to the 

extent he's eligible, I don't believe anyone will have an 

objection to it.

8

9 There is no specific — there is no

10 specific objection to any of those programs. My 

experience of late is that it is what it is.11 If you are

eligible, the DOC is great at making that determination.12

13 District attorneys rarely — I can't 

remember the last time has said we'll not agree to that 

when, in fact, someone is technically eligible for those 

So, there — I don't have any specific 

recollection of a discussion regarding those programs

14

15

16 programs.

17

other than, if you^are eldg^l?lf‘,you are eligible. 

All^right^^But you.are aware that Chapter 948

^^eharges, sjuch^as^<s.§pond=dega?e% sexual assault, 

peys^janelfigibl^fibr such programming,^

I am, yeal>^

^^Lsjluss^hat^^^iM^. Guttu?

DicTnot, no. Not^feha^spibi^icai-iy,.*,<*»•**-'

Now, one of the charges he was to plead to was sexual

18

19 Q

20 make a
21

22 A

23 Q & ou didi

24 A

25 Q

17



1 see, I think, the tail end of her high school 

So, his daughter was brought up. 

the context of the sex offender registry.

Now, you previously testified that there had been 

no offers made by the State before this date, this June 

30th date.'

career.
2 It wasn't brought up in
3

4 Q Okay.

5

6

7 A That's my recollection, yeah. I 

fifth attorney.

I think I was the
8

9 Q Okay.

10 A So, I'm saying there is no offers I was aware of. 

may have been one that said plead and argue, 

know.

There
11 I don't
12

13 Q How long were you the attorney on this case?

Eight months, nine months, six months. 

But this was the first time you and Mr. Guttu had ever 

discussed any type of resolution of this matter short of

14 A I don't recall.

15 Q

16

17 trial?

18 A This comprehensively, absolutely, 

discussions about getting it dismissed and a lot of 

irritation that there was even a case, but there was an 

adamant — there — innocence was maintained in this 

case, so it wasn't a situation where compromise was at 

all — this wasn't — it wasn't susceptible to 

compromise.

Until it was; that's correct?

Yeah. There was some
19

20

21

22

23

24

25 Q

19



1 used.

2 Q Trial issues?

3 A Evidentiary issues.

Did you and Mr. Guttu have disagreements about those 

issues?

I call that trial issues.

4 Q

5

6 A Yeah. We ‘disagreed a lot throughout the case.

And so some of that discussion in that one hour time7 Q

8 period was about things that you disagreed on?

There were subjects brought up, had to be, given the 

comprehensive nature of our disagreement in terms of 

trial strategy and things like that, 

some of the things that were brought up in terms of what 

I call the collateral trial issues were things that 

Travis and I disagreed on to the extent of the , import of 

those facts or lack of facts, the use of them, the 

benefit of them, the detriment of them.

9 A

10

11 I'm certain that
12

13

14

15

16

17 Q Right. Because when I look at the affidavit that was 

supplied to the Court before I came on this 

indicates that there was disagreement about evidence that

18 case, it
19

20 was supplied by the State. Do you recall that?

There was a — it's a disagreement about21 A I can. Sure.

22 evidence.

23 Q And Mr. Guttu felt that not every bit of discovery had 

been supplied to him?

That was a complaint of his.

24

25 A

21



1 — at some point we are putting ourselves in the Judge's 

shoes or jurors’ shoes or bailiff's shoes, that we should2

3 probably wrap this up. We should probably come to a yes 

— thumbs up or thumbs down answer, and I think we were4

5 all somewhat conscientious people and we were aware of

6 the time going.

7 And..thenglprth'ink??the»two^jR^two messages

8 from^tbe-3udge that X think U^i|st^Bemay;have been,

And I think we sent a’^few/ back that"where are you at?"9

I think — I try a lot of cases.10 we are working on/it.

11 Dana and I might have even gone back and spoken with the
f

Judge to give h^[ia^stra€iTsT'/*nThat'^s'.'pSssib 1 e.

But ultimately it was a combination of

12

13

those'thing5^_It_wrapBed-upr' And I think terms and

s \ rs 1 #*.16
merits of the agreement, I think those questions had been 

To reanswer them and go over them 

indefinitely, I was becoming redundant.

©0363®W6ul?dlS-itjiha Vh been better to have

/W|4
■ ^ll . ,0.

I mean in an ideal situation how long' would you like to ^ 

have to discuss this type of agreement with your client?

answered.
1 17

\23»
21 Q

22

23 A It depends on the client. Some clients it

24 Q A client such as Mr. Guttu?

25 This is where a waiver comes in.A I don't think time

23
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he had already formulated a decision that he wanted to1

2 withdraw his plea, correct? 

A As I recall, yes.3

4 And he was the one who came to you with the reasoning as toQ

5 why he wanted to withdraw his plea, correct?

6 I don't recall,that.A

You recall who came up with the idea of arguing sex7 Q

8 offender registration and lack of notification regarding

9 that?

I had conversations with Mr. Reetz and Mr. Guttu.10 A I had

11 two telephone conversations with Mr. Reetz about possible

12 strategies. I can't recall if it was either he or I that

13 initially suggested that. And, again, as far as my 

conversations with Mr. Guttu, I don't recall if I 

introduced the idea or if he did.

You did indicate that Mr. Guttu often in his conversations

14

15

16 Q

17 with you would reference what you deemed to be trial issues

18 as opposed to plea withdrawal issues.

19 That was the majority of the conversation, yes.A

20 No further questions.MR. LASEE:

21 I have some redirect.MR. MORGAN:

22 RED I R E C T EXAMINATION

23 BY .MR. MORGAN:

I'm going to show you what's been — well, it's Exhibit 8Q

It's a plea questionnaireas part of this motion packet.

11



^2^ SfeA^Phat,

true?

as I recall — well, it depends. Is it the 

- €v3ftgs fla^ffi^s.ubstantial battery or the aggravated battery?

Si Q Okay. But why would there be substantial battery on the

css® form if that wasn't the plea?

rynsy q
&

And it also indicates that the elements — there is a check

marked "see attached." If you look at the attachment,

that's a misdemeanor battery form, correct?

It is.A

And Mr. Guttu signed that. That's completely incorrect.Q

That's not even a felony checklist, correct?

13 That's correct. I've seen these misdemeanor offenseA

14 elements sheets many times. As I recall, though, that was

15 corrected on the record at the plea sentencing, although my, 

memory may be incorrect on that — or the plea hearing,16

17 rather.

18 Yeah. I'd ask you to support that. I don't agree withQ

19 that. If you have any detail on that, I'd like to know.

20 Again, it's just from my memory.

And it's true that Mr. Guttu received a ten-year 

incarceration sentence on the battery charge in this case,

A

21 Q

22

23 correct?

24 A As I recall.

25 And that was not concurrent, that was consecutive.Q

13.



1 MR. MORGAN:- I don't think I have any more

2 questions.

3 THE COURT: Thank you. You are excused.

4 (Witness excused.)

5 MR. MORGAN: I call Attorney Brett Reetz.

6 Judge, I do not need Mr. DeBord. He's under

7 subpoena. I'm not sure if the State wants him- to stick

8 around after Mr. Reetz testifies.

9 MR. DEBORD: I've been requested to stay.

10 BRETT REETZ, was duly sworn and testified as

11 follows:

12 THE COURT: State and spell your name.

13 THE WITNESS: Brett Reetz, B-R-E-T-T R-E-E-T-Z.

■14 DIRECT E X AM I NATION

15 BY MR. MORGAN:

16 Q Mr. Reetz, did you receive a copy of the motion packet?

17 A Yes.

18 Okay.Q And you prepared an affidavit which is Exhibit 6, 

and you signed that August — it looks like August 3rd; is19

20 that correct?

21 If that's what it is, yes.A

22 Okay.Q I'll just let you refer to this. Now, in your

affidavit, you indicated that in 2010, which was the plea 

hearing here, that it was your customary practice to advise 

defendants of both the sex registry law and the Chapter

23

24

25

15



fi-*r* Q You were here when I asked Mr. DeBord about the plea form?

A Yes.

I'll show you Exhibit 8 also.Q Now, is it true that you are

the one that actually wrote the form?

A Yes.

Q And do you have .an explanation as to why you wrote 

"substantial battery" in the middle part of the form with 

three and,a half years as the maximum term?

Other than a mistake, no~

And the attachment to the plea form has the misdemeanor 

battery checklist.

Okay.

0
C2> A

m Q

0S* Is that a mistake also?

mr A Yes.

Q And you did submit the form to‘the Court as part of the 

plea hearing, correct?

& A Yes.

And you — the transcript shows no discussion whatsoever 

after the initial acknowledgment of the Court that he 

received the form.

£5? Q

Wf
m Do you recall any discussion about the

w form during the hearing?

20 A Sure. I mean there was —

21 Q Pardon me?

22 A Sure. There was discussion regarding the plea

Do I recall any specific discussion — 

During the hearing with the Court, it had never come 

up as to what the form represented?

23 questionnaire.

24 Q No.

25

17



instructions. That’s how we evaluate case strategies. 

It's certainly how-you formulate defenses by attacking

1

2

3 elements.

4 If you are inferring or implying that that 

was done here on the morning of the plea hearing, I'm not5

6 certain of that. But there would have been times in the

7 jail when Travis and I discussed jury instructions and the

8 elements therein.

The reason I ask is that with the attachment of the plea 

form having the wrong checklist, is it a fair statement

9 Q

10

11 that you likely did not review jury instructions on the 

date of the hearing, of the plea hearing?

Yeah, that's a fair statement.

12

13 A I mean I don't know if it's

14 I can't tell you — I can't testify thatcorrect or not.

15 it's incorrect.

16 Mr. Guttu, in the affidavit that you had a chance to review 

as part of this motion, he indicated that you had

Q

17

18 represented to him that the Judge was, quote, "on board" 

with eight years.19 Is that something that you would have

20 * said?

21 A No. It's not a phrase I use.

Did you ever make a statement to him that he would 

be out as early as six and a half years?

I don't recall making that.

22 Okay.Q

23

24 A I don't know how I could have

25 made that statement. There may have been some discussion

19



1 Yes.

2 He did?Q

3 A Yeah. Yeah.

4 How did you resolve that?Q

5 Discussion, argument. The theory of the case was thatA

6 there was consensual sex. There was prescription

7 medication taken with alcohol which could cause a seizure

8 or a fall. And then there was a plastic, cosmetic surgeon 

who would testify that the injuries were consistent with a 

single fall to the face rather than a battery of sorts with 

And based upon that, that was the theory we were

9

10

fists.11

12 proceeding on.

13 Q The white polo shirt also was a piece of evidence Mr.' Guttu

14 focussed on, correct?

15 A Yes.

He had asked you to request more testing of the shirt; is 

that accurate?

16 Q

17

18 A Yes.

19 Q And you did finally request an adjournment of trial to do

20 that, correct?

21 I read your pleadings, and I don't have a specific 

recollection, but the record would speak for that. That 

sounds familiar, but I can't testify to that.

Is there any reason why there was no way to do it just two 

days before the trial to make the request?

A

22

23

24 Q

25

21



1 I'm going to present to you — I have the file here inQ

2 front- of me from 9 CF 394.

3 A Okay.

4 I'm also going to represent that the staff in the clerk's 

office files documents in a chronological order and a 

certain- pattern in these files. I'm sure 

this refreshes your recollection at all. In this file

Q

5

6 I wonder if

7

, 8 there are the sheets that concern jury selection and then. 

the jurors that were stroke -- struck.9 Immediately after 

that comes the Plea Questionnaire and Waiver of Rights10

11 Form —

12 Okay.A

13 Q — the document that the attorney is talking about, 

immediately — not — immediately adjacent to that is the 

jury instructions for 1225 Aggravated Battery With Intent 

to Cause Great Bodily Harm, Second-Degree Sexual Assault, 

and then Second-Degree Reckless Endangering Safety, 

are not what — they are filed as if that they were 

presented to the Court with the Plea Questionnaire and

And
14

15

16

17 These
18

19

20 Waiver of Rights Form. Do you have a recollection that you 

presented those to the Court with the Plea Questionnaire 

and Waiver of Rights Form?

I don't have a recollection if that was done.

21

22

23 A It could
24 have been done. My strategy in trials — in trial 

preparation is to use plea — I'm sorry — jury25

23



T '

I think that's just disingenuous on his part at this point.

Do you have any rebuttal?

1

2 THE COURT:

3 MR. MORGAN: Only in conjunction to the timing. I 

mean I wasn't there, but it's still problematic, I think, 

that his trial attorney would have written up a form by 

using substantial battery. And there may have been 

motivation to get this deal through. He may have really 

thought the eight years was going to work, a little bit

4

5

6

7

8

9 careless with the language and the attachments.

10 But the fact that that was prepared probably 

within a half hour or so of the hearing started when all 

this was presented, I don't think you can automatically 

disregard the form and say that because he heard you that's 

sufficient. There was some genuine confusion between him 

and his trial attorney at the time the plea form was 

prepared. And, unfortunately, again, the plea form was not 

corrected or commented on at all during the plea hearing. 

So, we'd ask the Court to take that timing into 

consideration and not just automatically hold Mr. Guttu to 

being held to knowing what he was doing based upon hearing

11

12

13

14

15

16

17

18

19

20

21 you.

22 THE COURT: All right. I'll deny your motion on 

these grounds: Clearly the defendant entered his plea 

knowingly, voluntarily, intelligently. Clearly page 56 

shows he was given the elements of the offense, given the

23

24

25

65
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history, and I was very suspicious about this defendant1

wanting to enter a plea for purposes of just getting an2

adjournment only to withdraw.3 And I could see the writing

4 on the wall from this defendant. I knew it was coming.

5 This defendant was trying to stall further.

6 He knew the victim was here that day. He knew that the

7 case was going to happen. He knew the jurors were going to

__find him guilty, and he was using whatever effort he could8

9 to try to stall the case. That was my perception. Knowing

10 '•-'v that, I wanted to make sure this plea was an airtight plea,

11 so I took out the SM-32, the standard — the gold standard

12 plea form.

13 I was also aware that Mr. Reetz didn't have-

14 the jury instructions, and my practice is that when I take

a plea in a felony case, always in a serious felony case
r ■ ...

-- and always in any case like this, a sexual assault case, I

15

16

17 ^ want the jury instruction attached to the plea

questionnaire form. So, if you notice, next to the plea 

— questionnaire are, in fact, the jury instructions. And

they are not the jury instructions that are provided by the

18

19

20

21 ^ defense counsel or by the State because those come in an 

eight~and~a-half-by-eleven-inch sheet with no perforation22

23 holes. My jury instructions have perforation holes on the

24 side.

25 My recollection is I informed my staff

67
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