UNITED STATES COURT OF APPEALS
FOR THE THIRD CIRCUIT

No. 23-1061

DONALD D. HIGGS
V.

DEPARTMENT OF CORRECTIONS; JOHN/JANE DOE, In his/her personal and
official capacities; JOHN BLAKESLEE, In his personal and his official capacities;
RONALD CONSTANTINE, In his personal and official capacities; ALANA
WALLBILILICH, In her personal and official capacities; LT. BERRYMAN, In his.
personal and official capacities; SGT. CALLUCIO, In his personal and official
capacities; SGT SAQUAY, In his personal and official capacities; STATE OF NEW
JERSEY DEPARTMENT OF TREASURY DIVISION OF RISK MANAGEMENT, In
official capacity; NISA RIZVI, In her personal and official capacities; MARCUS
HICKS; VICTORIA K.; STATE OF NEW JERSEY

Donald D. Higgs,
Appellant

(D.C. No. 2-22-cv-05450)

SUR PETITION FOR REHEARING

Present: CHAGARES, Chief Judge, JORDAN, HARDIMAN, SHWARTZ, KRAUSE,
RESTREPO, BIBAS, PORTER, MATEY, PHIPPS, FREEMAN, MONTGOMERY-
REEVES, CHUNG, SCIRICA", Circuit Judges

* Judge Scirica’s vote is limited to panel rehearing only.
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The petition for rehearing filed by appellant in the above-entitled case having
been submitted to the judges who participated in the decision of this Court and to all the
other available circuit judges of the circuit in regular active service, and no judge who
concurred in the decision having asked for rehearing, aﬁd a majority of the judges of the
circuit in regular service not having voted for rehearing, the petition for rehearing by the

panel and the Court en banc, is denied.
BY THE COURT,

s/ Cindy K. Chung
Circuit Judge

Date: July 11, 2023
Tmm/cc: Donald D. Higgs
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DLD-140
UNITED STATES COURT OF APPEALS FOR THE THIRD CIRCUIT

C.A. No. 23-1061
DONALD D. HIGGS, Appellant
VS. |
- DEPARTMENT OF CORRECTIONS, ET AL.
(D.N.J..Ciy. No. 2-22-cv-05450)
Present: . JORDAN, CHUNG,‘ and SCIRICA, Circuif Judges
| Submitted are:
(1) ~ By the Clerk for possible dismissal due to ajurisdictional- defect
(2) By the Clerk for possible dismissal pursuant to 28 U.S.C.
§ 1915(€)(2) or summary action pursuant to Th1rd C1rcu1t L.AR.
274 and 1.O.P. 10.6 : .

3) _Appellar_lt s Jurlsdlctlonal response; and

(_4) Appellant’s Informal Brief, treated as a document in support of

appeal
in the above-captioned case. SR
_Respectfully,
Clerk
ORDER

In general, our appellate jurisdiction is.limited to reviewing “final” orders of the.
district courts: See 28 U.S.C. § 1291. The District Court’s dismissal order entered

- October 28, 2022, does not qualify as a “final” order, as that decision dismissed
- Appellant’s complaint without prejudice, and he subsequently filed an amended pleading.

See Borelli v. City of Reading, 532 F.2d 950, 951-52-(3d Cir. 1976) (per curiam)



(explaining that a district court order that dismisses a complaint without prejudice does
not qualify as a “final” order unless “the plaintiff cannot amend or declares his intention
to stand on his complaint™). The District Court has not otherwise entered a “final” order
in this case or any other order that is appealable at this time. Accordingly, we dismiss
this-appeal for lack of jurisdiction. In light of this disposition, we do not decide whether
it would be appropriate to dismiss this appeal under 28 U.S.C. § 1915(e)(2) or resolve it
via summary action. '

By thé Cburt,

¢/ Cindy K. Chung
Circuit Judge

Dated: May 16, 2023
Tmm/cc: Donald D. Higgs

@,z‘/@# D’"‘j“‘“' 9

Patricia S. Dodszuweit, Clerk -
Certified Order Issued in Lieu of Mandate
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UNITED STATES DISTRICT COURT
" DISTRICT OF NEW JERSEY

DONALD D. HIGGS, | Civil Action No. 22-5450
(SDW/JBC)

" Plaintiff -

V.

| E ORDER
DEPARTMENT OF CORRECTIONS, et al.,

| Defendants

This matter comes before the Court on pro se Plaintiff Donald D. Higgs' motion to reopen

- this matter. (ECF No. 21). On December 27, 2022, Plaintiff filed a notice of appeal (ECF No. 13)

of this Court’s order (ECF No. 7), dismissing Plaintiff’s civil rights complaint and granting Plaintiff -
leave to file an amended complaint. On May 16,2023, the Third Circuit Court ef Appeals drsmrssed
the notice of appeal for lack of jurisdiction (ECF No. 22), noting Plamtrff had ﬂled an amended
complaint in this Court, and therefore it lacked Jurrsdlctron (See ECF No 8). This matter is 1o
longer closed pendlng appeal. This Cou_rt will dismiss Plaintiff’s motion to reopen as moot‘.
Plairrtiff also submitted a letter reqdest to file a rrlotiorr te amend his c-omplarn't.. (ECF No.

24).. Plaintiff may file a Second Amended Complaint. In generai, an amended complaint renders all

‘prior compiaints of no legal effect. 7. Run Student Hous. Assocs., LLC v. Huhtington Nat. Bank, 712

F.3d 165, 171 (3d Cir. 2013) (citing New Rock Asset Partmers, L.P. v. Preferred Entity
Advancements Inc., 101 F.3d 1492, 1504 (3d Cir. 1996). Therefore, Plaintiff’s Second Amended
Complamt must contain all claims against all defendants who are properly joined in this matter. ThlS :

Court will sua sponte screen the Second Amended Complamt pursuant to 28 U S. C § 1915(e)(2)(B)

- prior to service on the defendants.
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. ITISonthis 24th  dayofMay -~ 2023

ORDERED that Petitioner’s motion to reopen is DISMISSED (ECF No. 21) as moot;

~ and it is further

ORDERED that Plaintiff may file a Second Amended Complaint within 30 days of the

Hon. Susan D. Wigenton, .
United States District Judge

date of entry of this Order.
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~ UNITED STATES DISTRICT COURT
_DISTRICT OF NEW JERSEY

DONALD D. HIGGS, - | o Civil Acﬁon No. 22-5450 (SDW-JBC) -
Plaintiff,
V. , ' ‘ . ORDER

DEPARTMENT OF CORRECTIONS et
al.,

Defendants. - -

This matter comes before this Court upon Pro Se Plaintiff Donald D. Higgs' motion to

~amend/correct (Docket No. 9), and for screening his second amended complaint (ECF No. 9) under

28 U.S.C. § 1915 (e)(2)(B). For the reasons set forth in the accompanying memorandum opinion,
| IT IS THEREFORE on this 4® day of January 2023, | .

ORDERED that the Clerk of the Court shall reopen this matter; and it is further

ORDERED that Plaintiff's motlon to amend/correct (ECF No. 9) is GRANTED s and it is
'furthef |

ORDERED that the second amended complaint (ECF No. 9) shall be filed; and it is further

ORDERED that Plaintiff's First Am_eﬁdment claim for right of access to reading materials

" MAY PROCEED against Defendant Sgt. A. Saquay; and it 1s further

ORDERED that the Clerk of the Court shall provide Plaintiff with a copy of the USM-285
form for Defendant Sgt. A. Saquay, and it is fur”cher - |
" ORDERED that Pla1nt1ff shall complete the form and return it to the Clerk of Court Martin
Luther King Building & US Courthouse, 50 Walnut Street, ’Nelwark, NJ 07101; and it is further
| ORDERED that upon Plaintiff’s sending of the completed form to the Clerk of the Court,

the Clerk shall issue summons, and the United States Marshal shall serve a copy of the seeond
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amended complaint (ECF No. 9), summons, and this Order upon Defendant Sgt. A. Saquay
pursuant to 28 U.S.C. § 1915(d), with all costs of service advanced by the United States; and it is
further |

ORDERED that Defendant Sgt. A. Saquay shall file and serve a responsive pleading:

~ within the time specified in Federal Rule of Civil Procedure 12, pursuant to 42 US.C. §'

1997¢(g)(2); and it is further

ORDERED that Plaintiffs claim[s] under 42 U.S.C. § 1983 against New Jerseyv
Deparfment of Tfeasury,’ Division of RiskvManageIn'ent 1s DISMISSED with prejﬁdice, puisuant
to 28 U.S.C. § 1915(e)(2)(B); and it is further | |

ORDERED that Plaintiff may not reallege his claims against John/Jane Doe, Business

| Manager, Bayside State Prison, John Blakeslee, and Alana Wallbillich, which were dismissed thh

prejudice by Order dated October 28, 2022 (ECF No. 7); and it is further
| » ORDERED that the reﬁainder of the claims in the Secénd amendéd cdm_plaiﬁt ére
DISMISSED without prejudiée; the Clerk of Court shall administratively terminate all defendants
from this matter, vﬁth the exception of Sgt. A. Saquay; and it is further
, QRDERED that Piaintiff is granted leave to file a third amended compiaint within thirty
days; and it is finally |
| ORDERED that the Clerk of the Court shall sérve a copy of this ordé.rv and the

accompanying memorandum opinion upon Plaintiff by regular mail.

Hon. Susan D. Wigenton,
United States District Judge
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UNITED STATES DISTRICT COURT

DISTRICT OF NEW JERSEY
DONALD D. HIGGS, . B * Civil Action No. 22-5450 (SDW-JBC)
Plaintiff, : . MEMORANDUM OPINION

A\

DEPARTMENT OF CORRECTIONS,
et al., '

Defendants.

- IT APPEARING THAT:

1. On or'a_bout September 7, 2022, Plaintiff Donald D. Higgs, a»conyi}'cted sté;ce. prisoner
incarcerated in.Northem State Pn'soﬁ in Newar-k, New Jersey, ﬁled a pro se civil righté complaint
und'ér 42 US.C. § 1983. (ECF No. 1). After this Court administrat_ively terrninéte_d the action
based on deficiencies in Plaintiff's application to proceed in forma pauperis ("IFP") under 28
US.C. § 1915@ (ECF No. 2), Plaintiff filed a corrected IFP application, (ECF. No. 3). This

matter was reopened, and this Court granted Plaintiff's IFP application but dismissed the complaint

‘upon screening pﬁrsuanfto 28 U.S.C. § 1915(e)(2)(B), and granted leave to file an amended '

complaint.  (ECF Nos_‘ 6, 7). 'Speciﬁcall_y, this Court dismissed with prejudice _Plaint_iffs'
Fourteenth Amendment due process claims for deprivaﬁon of Plaintiff's inmate funds against

Defendants John/Jane Doe, Business Manager, Bayside State Prison, John Blakeslee and Alana

- Wallbillich. (ECF No. 7). The remaining claims in the original complaint were dismissed without

prejudice. (Id.)
2. Plaintiff timely filed an amended complaint on November 21, 2022. {ECF No. 8). |

Thereafter, on. December 19, 2022, Plaintiff filed a motion to amend/correct, together with a

1
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second amended complaint. (ECF No. 9). Purs.uant to Federal Rule of Civil Procedure 15(a), this
Court Wﬂl grant Plaintiff's motion to amend/coﬁect, and accept his second amendéd compiaint.
Because P1a1nt1ff hés t;een granted in forma pauperis status, this Court is requned to screen
Plaintiff's second amended complamt pursuant to 28 U.S. C 8 1915(6)(2)(5) and sua Spom‘e
d1srmss any clalm that is frivolous, malicious, fails to state a claim upon which rehef may be
granted, or seeks monetary relief frém a defendant who is immupe from such .relief. “The legal
s’;andard' for dismissing a complaint for failure to state a cl'aﬁn pursﬁant to 28 US.C. §
1915 (ej(Z)(B)(ii) is the saﬁqe as that for dismissing a coinﬁaint puisuant to Federal Rule of Civil
Procedure 12(b)(6).” Schreane v. Seana, 506 F. App’x 120, 122 (3d Cir. 2012) (cmng Allah V.
Seiverling, 229 F.3d 220 223 (3d Car: ’)OOO))

4. In deciding a motion to dismiss pursuant to Fed. R. Civ. P. 12(b)(6), a district court is
“required to accept as true gllfactual allegations in the complaint and draw all inferences in the
facts alleged in the light most fayorablé to fhe [Plaﬁtifﬂ A Phiﬁips v. Cnty. ofﬁllegheny,‘S I5F.3d -
224, 228 (3d Cir. 2008). ‘;[A] complaint attécked bya...motion to dismis_é does not need detailed
factual ailegatioﬁs..” .Bell Ailanﬁq v. T wombly, 550 U.S. 544, 555 (2007). However, a blaintiff’é
“oblioatién to provide the grounds’ of his ;eﬁtitle[ment] to relicf‘requires more than 1abeis,and

conclusions, and a formula*c recitation of the ulemems of a cause of action will not du »1d. \uiting

_ Papasan V. Allain, 478 U.S. 265, 286 (1986)). A court is “not bound to accept as true a legal

é'onclusion couched as a factual allegation.” Papasan, 47 8 U.S. at 286. I'ns't'ead, assuming the

- factual allegations in the complaint are true, those “[f]actual allegations must be enough toraisea

right to relief above the speculative level.” Twombly, 550 U.S. at 555.
5. “To survive a motion to dismiss, a complaint must contain sufficient factual matter,

accepted as true, to ‘state a claim for relief that is plausible-on its face.” Ashcroft v. Igbal, 556
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4

U.S. 662, 678 (2009) (citing Twombly, 550 U.S. at 570). “A claim has facial plausibility when the

pleaded factual content allows the court to draw the reasonable inference that the defendant is
liable for misconduct alleged.” Id. “Determining whether the allegations in a complaint are
plausible is a context-specific task that requires the reviewing court to draw on its judicial

experience and common sense.” Id. at 679. “[W]here‘the Well—pleaded_ facts do not permit the

- court to infer more than the mere possibility of misconduct, the complaint has alléged——bﬁt_it has

not ‘show[n]’—‘that the pleader is entitled to relief.”” Id. (citing Fed. R. Civ. P. 8(a)(2)). -
Moreo%r, while pro se pleadings are liberally conétrued, f‘p@ se litigants still must allege
sufficient facts in their coﬁjplaints to support a claim.” Mald v. Crown Bay Marina, Inc., 704 F.3d
239, 245 (3& Cir. 2013) (citaﬁon omitted) (émphasis added).
o .- 6. There are thirteen defendants'identified in the second amended complaint: (1) Marcus _
Hicks, fofmer Commissioner of New J ersey Departfnent of Corrections ("NIDOC") ; (2 -Victoria '
Kubhn, present»Commissioner of NJDOC; A(B) J ohn/Jéne Doe, Business Office Manager, Bayside
State Prison; ‘(4) Ombudsman I(Shn Blakeslee; (5) Ronald Cppstantine; (6) Alana Wallbillich, |
Business Office Manage;?, Northern State Pri_éon; (7) Lj:. Berryman; (8) .Sergeant A. Saquay; (9)
Sgt. Nicholas Caliccio; (10) Staté of New Jérs_ey, Department of the Treasury,' Division of Risk
Manégement; (11) _Nisg Riiyi’, Claims Administrator; (12) NIDO—'C employee[s]; and (13) United
Stétes Postal Employee. ' | | |

7. This Court incorporétes_By reference the Memorandurﬁ Opinion and Order, dismissing
PIaint_iffs original.compléint., (ECF Nos. 6, 7). With few excepﬁons,' described below, Plaintiff

‘brings the same claims against the same defendants, without providing. additional factual

allegations required to state a plausible claim for relief.
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8. The New J efsey .De'partmelnt' of Treasury, Division of Risk Manag_emenf.i's irﬁmune
from § 1983 claims undér the Eieventh_ .Ainendment, and is ﬁot a "person" who can be held Iiaﬁle
und¢r §. 1983. See Pennhurst Staz‘é Sch. & Hosp. v. Halderman, 465 U.S. 89, 100 (1984) ("It is
clear, of course, that in the absenc.e of consent a suit in Which the State or one of its agencies or
depaﬂmenfs 1s named as the‘deféndant 1s proscribed by the Eleveﬁth Amendment."); .' Rdbinsbn
V. Bureau of Health Care Services, Food Service Division et al., No. 22-1913, 2022 WL
17984477, at *2 (3d Cir. Dec. 29, 2022} (quoting Will v. Mich. Dept. of State Police, 491 U.S:
58, 64 (1989) (“[A] State [and its agencigs are] not a person within the meaning of '§ 1983.") :
‘Therefore, the § 1983 claims against New Jersey Depaﬁment of Treasury, bivision of Risk
Managenﬁent will be dismissed With prejudice. |

8. Upon screening the original complaint; this Court denied with prejudice Plaintiff's

" Fourteenth Amendment due process! and First Amendment access to courts claims against

John/Jane Doe, Business Manager, Bayside State Prison,v John Blakeslee and Alana Wallbillich.

Therefore, Plaintiff may not reallege these claims.>

L In his second amended complaint, Plaintiff appears to allege that his'dcprivation of property.
claims arise under the Equal Protection Clause of the Fourteenth Amendment. In the absence of
alleged discrimination, such claims are governed by the Due Process Clause of the Fourteenth

Amendment. Hudson v. Palmer, 468 U.S. 517 (1984).

* 2 For purposes of Plaintiffs Fourteenth Amendment due process claims, there is no meaningful

distinction between unauthorized deductions from his inmate account, as alleged in his original
complaint, and theft from his inmate account, as alleged in his second amended complaint. State
law provides an adequate post-deprivation remedy for unauthorized removal of funds from his
account, which encompasses his allegation of stealing. Raglund v. Commissioner New Jersey
Department of Corrections, 717 F. App'x 175, 177-78 (3d Cir. 2017) (New Jersey Tort Claims Act
provides adequate post-deprivation remedy for unauthorized removal of funds from an inmate

" account). Moreover, Plaintiff has not alleged that his tort claim was dismissed as untimely,

depriving him of an adequate post deprivation remedy. The allegations are vague, but it appears
that although Plaintiff was delayed in filing his tort claim, it was ultimately denied on the merits .
by the New Jersey Department of Treasury, Risk Management Division, named as a defendant in
the second amended complaint. If this Court has misunderstood the allegations, and Plaintiff's tort

4
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9. In his second amended comﬁlaint, Plaintiff realleges his First Amendment access to

courts claims.. Plaintiff, however, has not alleged that Defendants caused him to lose a

" nonfrivolous claim or the ability to pursue a nonfrivolous claim. If Plaintiff has lost a particular :

claim or the ability to pursue it, he must allege so with sufficient detail. lFor exampie, it is not
sufficient for Plaintiff to allege he was debrived of medic.al records that he would have used aé :
evidence in Higgs v. Myers, 15cv2900 (D N.J.) Plaintiff must explam the nature of his claim and
how his faﬂure to submit the medical records in support of the claim resulted in his loss of the
.cl_a@. See Rivera v.89 Monko, 37 F.4th 909, 916 (3d Cir. 2022) (holding the plaintiff stated an

actual injury in support of First Amendment access of courts claim by alleging the name and case

- number of his civil action, the nature of the nonfrivolous action, and that the defendant's conduct .

resulted in an adverse verdict.) Therefore, Plaintiff's First Amendment access to courts claims are.

" dismissed without prejudice, including his claim that an unidentified NJDOC employee stole a

copy of his original tort claim while searching his cell.

10. In his original complaint, Plaintiff alleged that Lt. Bér‘r‘yman .Sergeant A. Saquay and
S.ot Nlcholas Caliccio were hable as maﬂroom superv1so1s because ma1lroom staff opened
Plaintiff's legal mail and removed bls medical records. This Court dlsmlssed Pla1nt1ffs Flrst

Amendment interference with legal mail claims without prejudice. In his second amended

complaint, Plaintiff alleges that Lt. Berryman, Sergeant A. Saquay, and Sgt. Nicholas Caliccio

* acted in concert and/or through employees under their supervision to open his legal mail and

confiscate medical documents sent to him. Plaintiff's claims are conclusory, and they will be

claim was denied because it was untimely, he may seek reconsideration of the dismissal of this

., claim with prejudice. It is, however, the availability of an adequate procedure, whether or not

relief is granted, that satisfies the procedural due process required when a State depnves a person.
of property. See crenerally, Hudson, 468 U.S. 517.

5
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dismisséd vdithouf prejudice. Plaintiff must demonstrate some basis for his belief that the ideritiﬁed
| defendants lcted-in concert in opening his Iggal mail and confisi:ating his medical records or that
they directed someone else to do so. Thése claims Willibe dismissed without prejudice. _

10. In his second amended coij:iplaint, Plaintiff alleges Sgt. Saiquay confiscated business
and eduCational books sent to Plaintiff, without 'provviding an ”unaiuthorized slip." This Court

liberally construes this claim as alleging that Sgt. Saquay confiscated books that Plaintlff was

‘ authorized to receive. This First Amendment claim may proceed. See Monroe v. Beard 536 F.3d

198, 209 (3d Cir. 2008) (recogmzmg that prisoners have a broad "First Amer_tdm_ent right to view
and possess First Amendment rhaterials.”)

11. Plaintiff fealleges, in his second amemied complaint, his supervisory liabilify 'cl'aims
agamst the commissioner and former commissioner of NJDOC There is no vicarious habihty of
superv1sors for their subordinates' violations of 42 U. S C.§ 1983 Iqbal 556 U. S at 676 To state

a claim of supervisory liability under § 1983, a plaintiff must allege,,m a nonconclusory manner,

that the supervisor "established and maintained a policy, practice or custom which directly caused -

the] constitutional harm,™ or that the supervisor "'participated in-violatino Iairitiff’s riOhtS»
D P p p

directed others to violate them, or, as the person[s] in charge, had knowledge of and acqmesced in

[their] subordinates violations." Santiago v. Warmmste; T wp 629 F.3d 121, 129 (3d Cir. 2010)

(quotmGA M ex rel. JMK. v. Luzerne Cnty. Juvenile Det. Ctr., 372 F.3d 572, 586 (3d Cir. 2004)
(second alteration in original)). Plaintiff's supervisory liability claims‘under.§ 1983 against the
present and fOrmef comrnissioneré of the NIDOVC in thé second amended ciomplaint are no more |
than bare legal conclusions. Therefore, Plaintiffs claims against Marcus Hicks and Victoria Kuhn

will be dismissed without prejudice.
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12. Plaintiff failed to state a plausible. claim that an unidentified United States Post Office
employee conspired with mailroom étaff in New J ersey State Prison to place return to sender labélé o
on Plaintiff"s'.mail. .Th'is first Amendment interference Wiﬂj mail claim in the second-amendeci A
complaint is dismissed without prejudic'e. B

| 13. Fo‘r. fhé reasons disc'ussved'ab‘ove, Plaintiff fnay proceed withvhjs § 1983 claim for
violation of his First Ameridm’e;ﬁt right of access to reading materials against Sgt A. Saquay.v
Plaintiff is granted 1eéve to file a £hird amer;ded complaint to amenci any claims t]:iét are dismissed
without prejudice.

An app'rbpriate order‘followé. ‘

. Dated: January 4, 2023 | | \q S
' . _ ' - Hon. Susan D. Wigenton,
' United States District Judge
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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

DONALD D. HIGGS, " Civil Action No. 22-5450 (SDW-JBC)
' Plaintiff,
v.o | o ORDER

DEPARTMENT OF CORRECTIONS et
'al

Defendants,

This matter comes before this Court upen Pro Se Plaintiff Donald D. Higgs' application to

~ proceed in forma pauperis under 28 U.S.C. § 1915(a), and review for sua sponte dismissai of his

prisoner civil rights complaint under § 191,5(6)(2)(]3). For the reasons set forth ‘in the

accompanying memorandum opinion, ' ‘ )

IT IS THEREFORE on this 27t day of October B 2022,

'ORDERED that the Clerk shall reopen this matter; and it. is further

ORDERED that Plaintiff’s application to proceed in' forma pauperis (ECF No. 4) is
GRANTED and it is further ' |

ORDERED that the Complaint (ECF No. 1) shall be filed; and it is further

' QRDERED that, pursuant to 28 U.S.C. § 1915(b) and for purposes of account deduction

only, the Clerk shall serve a vcop-y of this Order by regular mail upon the Attorrrey General of the
State of New Jersey and the warden of Northern State Prlson and it is further

ORDERED that Plaintiff is assessed a filing fee of $350. 00 and shall pay the entire ﬁhng

fee in the manner set foﬁh ill this Order pursuant to 28 U.S.C. § 1915(b)(1) and (2), regardless of

’ the outcome of the litigation, meaning that if the Court dismisses the case as a result of its sua

sponte screemng, or Plamtlff s case is otherwise adrmmstratrvely termmated or closed § 1915
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does not suspend 1nsta11ment payments of the ﬁhng fee or permit refund to the prisoner of the

filing fee or any part of it, that has already been pa1d and it is further

ORDERED that pursuant to Bmcev Samuels, 136 S. Ct. 627,632 (2016), if Plamt1ff owes
fe,es.for more than one court case, Whether to a drstrrct or appellate court, under the Prison
Litigation Reform Act (PLRA)I prevision governing the mandatory recoupment’ of filing fees,
Plaintiff’s monthly i income is subJ ecttoa snnultaneous cumulative 20% deductron for each case
a court haS mandated a deduction under the P;JR_A i.e., Plaintiff would be subject to a 40%
deduction if there are two such cases, a 60% deduction 1f there are three such cases, ete,, unt11 all
fees have been pa1d in full; and it is further

ORDERED that pursuant to 28 U.S. C § 1915(b)(2) in each month that the amount in

‘Plaintiff’s account exceeds $10.00, the agency having custody of Plarntnff shall assess, deduct from

Plaintiff’s account, and forward to the Clerk of the Court payment equal to 20% of the preceding
month’s income credited to Plaintiff’s account, in accordance with Brizce, until the $350.00 filing

fee is' paid.'Each payment shall reference the civil docket numbers of the actions to which the

_ payment should be credited; and it is further

ORDERED that Plaintiff’s Fourteenth Amendment due process claims under 42 US.C. §
1983 for deprivation of funds in his inmate account and failure to remedy such against John/Jane
Doe Business Manager, Baysrde State Puson John mt.keslee Assistant Orbt udsman, NIDOC;
Alana Wallbllhch Business Officer Manager, NJDOC are DISMISSED with prejudice for failure
to state a claim pursuant t0 28 U.S.C. § 1915(6)(2)(B)(11) and it is further

ORDERED that the remainder of Plaintiff’s claims under § 1983 are DISMISSED

'WITHOUT PREJUDICE, and this Court further declines to exercise jurisdiction over state law .

claims, pursuant to 28 U.S.C. § 1367(c)(3); and it is further
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ORDERED that Plaintiff is granted leave to file an amended complaint within thirty days;"
and it is finally -
ORDERED that the Clerk of the Court shall serve a'copy of this order and the

accompanying memorandum opinioﬁ upon Plaintiff by regular mail, and shall CLOSE the file.

P

) ' —_— «.J‘j A
Hon. Susan D. Wigenton,
United States District Judge
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UNITED STATES DISTRICT COURT. .

DISTRICT OF NEW JERSEY

DONALD D. HIGGS, : , - Civil Acuon No. 22-5450 (SDW-JBC) -

Plaintiff,
V. | . , " MEMORANDUM OPINION
. DEPARTMENT OF CORRECTIONS, ot

al., -

Defendants.
IT APPEARING THAT:

1. On or about September 7, 2022, Plaintiff Donald D. Higgs, a pnsoner confined in
Northern State Prison in Newark, New Jersey, filed a pro se complamt raising 01V11 rights claims

recardmc alleged Imauthonzed deduct1ons from his inmate trust account interference with his

‘incoming and outgomg mail, and Violaﬁon of his nght to privacy in med1ca1 records (ECF No.

).

2. On September 23, 2022, this Court adm1n1strat1ve1y terminated this matter because
Plaintiff failed to pay the $402 filing and admmlstratlve fees for a cwﬂ action or altematlvely
submit an apphcatlon to proceed in forma pauperis ("IFP") under 28 U.S.C, § 1915(a). .

3. This Court received Plaintiff's IFP application on October 17, 2022 (ECF No. 4), and

will now feopen this matter. Upon review of Plaintiff's [FP application, he is financially eligible

1o proceed without prepayment of the filing fee, and his application will be granted.

4 Because Plaintiff will procccd in forma pauperi&, this Court is required to screen his

complamt pursuant to 28 US.C. § 1915(6)(2)(B) and sua sponz‘e d1sm1ss any claim that is

~ frivolous, malicious, fails to state a claim upon Wthh relief may be granted, or seeks monetary

relief from a defendant who is immune from such rehcf. “The legal standard for dlsmlssmg a
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complaint for failure to stéfe a claim puréuant to 28 U.S.C. § 1915 (ej(Z)(B)(ii) is the same as that -
for dismissing a complaint pursuant to Federal Rule of Civil Procedure 12(b)(6).” Schreane v.
Seana, 506 F. Ai)p’x 120,_ 122 (3d Cir. 2012) (citing Allah v. Seiverling, 229 F.3d 220, 223 (3d'
Cir. 2000)). |

5. In deciding a motion to dismisé pursuant to Fed. R. Civ. P. 12(b)<6), a district oourt is

“required to accept as true all factual allegatlons in the complaint and draw all mferences in the

facts alleged in the light most favorable to the [Plamtlff] ”? thllzps V. Cnty of- Allegheny, 515F.3d
224,228 (3d Cir. 2008). “[A] complaint attacked by a.. . . motion to dismiss does not need detailed
factual allegations.” Bell Atlantic v. Th wombly,v 550.U.S. 544, 555 (2007). Howeve\ir,.the Plaintiff’s

v“‘obligation to provide the ‘grounds’ of his ‘entitle[ment] to relief’ requires more than labels and

conclusions, and a formulaic recitation of the elements of a cause of action will not do.” Id. (citing
Papasan v. Allain, 478 U.S. 265, 286 (1986)). A court is “not bound to accept as true a legal

conclusion couched as a factual allegétion.” Papasan, 478 U.S. at 286. Instead, assﬁming the

factual allegations in the complaint are true, those “[f] actual allegations must be enough to raise a

r1ght to relief above the speculative level.” Twombly, 550 U.S. at 555.

6. “To survive a motion to dismiss, a complamt must contain sufficient factual matter,
accepted as. true, to ‘state a claim for relief that is plaus1_ble on 1’;3 face.” Ashcroft v. Igbal; 556 ‘
U.S. 662, 678 (2009) (citing Twombly, 550 US. 2t 570). “A claim has facial plausibility when the

pleaded factual content allows the court to draw the reasonable inference that the defendant is

liable for misconduct alleged.” i “Determining whether the allegations in a complaint are

plausible is a context-specific task that requires the reviewing court to draw on its judicial

| experience and common sense.” Id. at 679. “|_"W]heré the well-pleaded facts do not permit the

court to infer more than the mere possibility of misconduct, the complaint has alléged—but it has
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not show[n] — that the pleader is entitled to relief.”” Id. (citing Fed. R. Civ. P. 8(a)(2)).
Moreover,. whlle pro se pleadrngs are hberally construed, “pro se htlgants still must allege
sufficient facts in their complaints to support aclaim.” Malav. Crown Bay Marina, Inc., 704 F.3d
239 245 (3d C1r 2013) (crtat1on omitted) (empha51s added)

7. Plarnt1ff brings the followmg clanns agamst thnteen officials, employees and agencres
of the State of New Jersey. |

&. The first two defendants are Marcus Hicks, former Commissioner of New Jersey .
Department of Corrections (“NIDOC"), and Victoria K, Commissloner of NlDOC, sued in their
personal and,ofﬁcial capacities for ignoring Plaintiff's prison grievances.

%6/ 'l“he third defendant is John/Jane Doe, Business Office Manager, Bayside State Prison;

sued in his/her personal and official capacities for withdrawing money from Plaintiff's inmate

account for legal calls that were already paid in full. The fourth defendant is John Blakeslee,

_ Assistant Ombudsmen, NJDOC, sued in his personal and official capacities for covering up the

unauthonzed withdrawals from Plamtlffs inmate account by Defendant #3 The fifth defendant 1s.

' Ronald Constantme Central Office Revenue Unit, NIDOC sued in lns personal and ofﬁc1al_

capacities for failing to respond to Pl_arntlff‘s correspondence concerning the investigation of the
allcged cover-up of the unauthorized withdrawals from Plaintiff's inmate account. The sixth

defendant is Alana Wallbillich, Business Office Manager, Northern State Prison, sued in her

'personal and official capacities for sporadically takinganandatory $15 monthly deductions from -

Plaintiffs inmate account, and intentionally delaying placement of .fu.nds in Plaintiff's phone
account, for the purpose of delaying or hindering this litigation, and for failing to respond to

Plaintiff's grievances. -
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10. The seventh, eighthand ninth defendanrs, .Lieutenant Ben’yman,i Sergeant Caliucio,_
and Sergeant Saquay, are former and/or current mailroom supervisors at Nor‘thern State Prison,
sued in their personal and ofﬁcral capacities because employees under their supervision interfered
Wlth Plaintiff's mcommg and outgomg mail, including legal mail, by opemng legal mail outsrde
his presence, removing documents, and/or discarding mail, and violating Plaintiff's right to privacy
n his medical records by opening rnail. containing medical records. |

- %/T be tenth defendant is the State of New J ersey, Department of Treasury, Divrsion of
Risk Management, sued in its official capacity for failing to timely investigate and .respond to
Plaintiff's tort claim. The eleventh defendant is Nisa Rizvi, Claimsilnvestigator, State of New
Jersey, Department of Treasury, Division of Rlsk Management, sued in her personal and official _
capacities for mtent1ona11y delaymg her response to Plamtrff’s J anuary 26, 2021 tort cla1m until
June 2, 2022, in an attempt to thwart Plaintiff from ﬁhng a civil action. -

12. The twelfth defendant is the NJIDOC, sued for the alleged misconduct of its employees v

~ in violation of Plaintiff's rights, pnvﬂeges and 1mmumt1es under the Fourteenth Amendment

,/T3. The thirteenth defendant is John/Jane Doe postal employee, sued in his/her individual

and official capacities for intentionally placing "return to sender" stickers on numerous' letters

4 marled to "a specific person" at the sugcestron of the ma11room handlers at Northern State Pnson

for tne purpose of thwartmg Plamtlffs lawsuit in Hzgos V. ]v’ fyers, et al 2 15 -1900
& 14 For relief agamst each defendant, Plaintiff secks damages and other unspec1ﬁed relief,
which this Court construes to include injunctive relief agamst the defendants in their official

capacities. |
15, A prisoner has a protected property interesr in funds in his inmate account and, thus,

cannot be deprived of those :funds without due process. Ragland v. Comm'r New Jersey Dep tof
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Corr., 717 F. App'x 175, 177 (3d Cir. 20'17) (citing Higgins v. Beyer, 293 F.3d 683, 693 (3d Cir.
2002))." A state, however, can avoid Hability by pr_dviding adequate post-deprivation procedures
for random, unauthorized deprivations. Id. (citing Ziﬁermon v. Burch, 494 U.S. 113,115 (1990)).

NJDOC's internal grievarrce system and the New J ersey,Tort Claims Act provide adequate post-

: deprlvatlon remed;es even if the prlsoner is unsuccessful in obtaining a remedy Raglund, 717 F.

App X at 177-78 (cmn0 Hudson v. Palmer, 468 U.S. 517, 535 (1984) (post—deprlvatron tort remedy

~ is all the prccess a state need provide for random, unauthonzed takmg) (add1t10na1 citations

omltted)). Plaintiff's Fourteenth Amendment due process claims for deprivation of funds in his

- inmate account against J ohn/Jane Doe Busmess Managel Bayside State Prison; John Blakeslee '

Assistant Ombudsman, NIDOC and Alana Wallbllhch Business Officer Manager NIDOC will

be dismissed with preJudlce.

_ 16. Because there is no constitutional ri'ght to prisonA grievance procedures, Heleva v.
Kram’er,l214 F. App'x 244, 247 (3d Cir. 2007) (citing Massey v. Helman, 259 F.3d 641, 647 (7th
C1r 2001) (collecting cases), rhis Court construes these elairns as alleging denial of access to the
courts in violation of the First Amendment rightto seek_ redress fqr grievances. "Where prisoners
assert that defendants.' actione have inhibited their opportunitylto present a pasf legal ciaim, they

must show ('1) that they ... lost a chance to pursue a ‘nonfrivolous’ or ‘arguable’ underlying claim;

" and (2) that they have no other 1emec1y that may be awarded as recompense’ for the lost claim

other than in the present demal of access su1t ™ Riverav. Monko, 37 F.4th 909, 915 (3d Car. 2022)

(quoting Monroe v. Beard, 536 F.3d.198, 205 (3d Cir. 2008) (citing Chrzstopher v. Harbury, 536 '
U.S:. 403, 415 (2002)). Tn other words, a plaintiff must show an actuai injury due to interference
with kris right of access to courts, such as cﬁsmissal ef a complaint or inability to file a complarnt.

Lewis v. Casey, 5 18 U.S. 343, 351 (1996)). With respect to his unanswered prison grievances,
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‘Plaintiff has not alleged that he lost a chance to pursue a nonﬁivolous underlying legal claim.

.There’fore, Plaintiff s First Amendment aé;_:ess to courts -claims will be dismissed without prejud‘ice.
_ agains;t all defendants‘in their persoual and official capacities.

17. Likewise, with respect to Plaintiffs tort claim for deprivation of fuuds from his inmate

account under. the New J ersey Tort Claims Act, Plaintiff alleged that State of New Jersey,

Department of Revenue eruployee Ronald -Constantine failed to respond to Plaintiff's

correspondence; Nisa Rizvi, the investigator of Plaintiff's tort claim, intentionally failed to respond -

in a timely fashion; and that their employer- is liable, in its official capacity, for their actions.

* Plaintiff further alléged that, to hinder this litigation, Alana Wallbillich delayed placing funds in’

Plaintiff's phone account. This Court construes these clainis as alleged violations of Plaintiff's First

Amendment right of access to courts, and dlsmlsses the claims without prejudice because Plaintiff

« has not alleged that he lost his tort claim or the chance to pursue it. Insofar as Plamtlff may be

attempting to ‘assert that tort claim here, this Court will decline to exercise supplemental,"

_]ul’lSdlCthIl at this time because the complamt fails to state a claim over which this Court has
- original Junsdwtlon based on the dlSI’nlSSB.l of Plaintiff's § 1983 claims. 28 U.S. C. § 1367(c)(3)
(providing that -district courc may decline to exercise supplemental jurisdiction over state law
claims when it has dismissgd all claims uver which it has original juris_diction.) If Plaintiff files
an’ ameuded complaint that sfates a cognizable v_federél claim, he may bring his rela.ted»stat'e tort

, clalms in federal court at that time.

18, "[P]risoners, by virtue of thelr incarceration, do not forego their Flrst Amendment

Iy

right to the use of the mails.” Nixon v. Secly Pennsylvania Dep 't of Corr., 501 F. App x 176, 177 _

(3d Cir. 2012) (quoting Jones v. Brown 461 F.3d 353, 358 (3d C1r 2006)) This right is not

absolute and may be restncted for legitimate penolog1ca1 purposes. Id (c1t1ng Thornbur. gh V.
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Abbott, 490 U.S. 401, 407 (1989); Turner v. Safley, 482 U.S. 78, 89 (1987)). "Allegations that

légal mail is intentionally opened and reéd, delayed for. an inordinate period of time, or stolen may
also state a First Amendment claim." Maddox v. Mendoza, No. CV 22-938 (FLW), 2022 WL
1785451,.at *2-3 (D.N.J. June 1, 2022) (citing McLeod v. Monmouth Cty. Corr. ]ﬁst., No. CIV.A.I .

05-4710 (AET), 2006 WL 572346, at *3 (D.N.J. Mar. 8, 2006) (citing Antonelli v. Sheahan, 81

 F.3d 1422, 1431-32 (7th Cir. 1996)); Castillo v. Cook County Mail Room Dep 7,990 F.2d 304 (7th

Cir. 1993); Thompson v. Hayman, No. 09-1833, 2011 WL 2652185, at *5 (D.NJ. July-6, 201 ).

Plaintiff brmgs his First Amendment interference with use of the mails claims against

Lieutenant Berryman, Sergeant Saquay,! and Sergeant Callucio, prison mailroom supervisors, for

the alleged misconduct of their subordinates, and against former and current NJDOC
Commissioners Marcus Hicks and Victoria K as their supervisors, and against the NJDOC, in its

official capacity, as the employer of these defendants. "Government officials may not be held

liable for the unconstitutional conduct of their subordinates under a theory of respondeat superior." |

o Igbal, 556 U.S. at 676. Thus, to state a claim of supervisory liability under § 1983 in the Third

Circuit, a plaintiff must allege, in more than a conclusory manner, that the supervisor "established

and maintained a policy, practice or custom which directly caused [the] constitutional harm," or

"participated in violating plaintiff's rights, directed others to violate them, or, as the person[s] in

charge, had knowledge of and acquiesced in [their] subordinateé‘ vioiations." Sa'ﬁtz'ago V.
Warminster Twp., 629 F.3d 121, 129 1. 5 (3d Cir. 2010) (quoting A.M. ex rel. JM.K. v. Luzerne

Cnty. Juvenile Det. Ctr., 372 F.3d 572, 586 (3d Cir.2004) (second alteration in original). Plaintiff

ot Plamﬁff also alleges Sergeant Saquay was responsible for interception of Plaintiff's

educational and business books ordered from the source, but Plaintiff has not alleged that
Sergeant Saquay, or the employee under his supervision, intercepted the books without any :
legitimate penological purpose. Therefore, he fails to state a claim. This claim is also dismissed

without prejudice. -

.
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has not alleged sufficient facts to state a claim of supervisory liability for the acts of their .
subordinates, and these claims will be dismissed without prejudice.

19. Plaintiff's First Amendment claims for interference with use of the mails and denial of

aceess to the courts against Defendant John/Jane Doe postal employee, for returning mail to the

sender, also .faﬂé to state aclaim. Assuming Plaintiff has standing to bring this claiﬁ as either the
senderi or addfessee, Plaintiff relies on notﬁing out pure speculation that a postal employee was
acting at the direction of someone within Northern State Prison for the pmposé of fmstreiting,
Plamt1ffs litigation or simply preventmg the addressee from obtaining the 1nfo1mat1on contained
in the returned letters. Thls claim will be dlsmlssed Wlthout preJud1ce for insufficient factual bas1s
20. Theconstitutional right to privacy in one's medical information exists in prison. Doe
v. Delie, 257 F.3d 309, 317 (3d Cir. 2001). This right, however, is "subject to substantial

restrictions and limitations in order for correctional ofﬁCials to achieve legitimate correctional

| ~ goals and maintain institutional secunty " Id Thus, "an mmates constltutlonal nght may be

- curtailed by a pohcy or regulatmn that is shown to be reasonably related to legltlmate penological

interests." Id. (quoting Turner v. Safley, 482 U.S. 78, 89 (1987)). Plaintiff alleges only that mail
containing his medical records was opened in the prison mailfoom. This is insufficient to state a

claim for violation of his right to privacy in his medical information because it is not clear that

-anyone read his medical records or that there was no legitimate, correctional or security interest in

- doing so. Therefore this claim against Sergeants Berryman and Callucio, as the supervisors of the

subordmate Who opened mail containing Plaintiff's medical 1ecords will be dismissed without
prejudice, as will the § 1983 supervisory liability claims agalnst former and current NJ'DOC‘
Commissioners Marcus Hicks and V1ctor1a K, and against NJDOC, in its official capacity, as their

employer.
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- 21. In sum, Plaintiff"s.- complainf fails to sta't'eia § 1983 claim upon which reli.ef may be
granted, and his complaint Will be dismissed in part with p¥ejudice, and in part without pr.ejﬁdice,
with leave to file an éﬁéndcd complaint. - ' : | ‘ B )

| An appropriate order folléws. ,. Q P

. Dated: O_.ctober 27,'-2022 Hon. Sﬁs an D. Wigenton,
' United States District Judge




