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LARRYA JONES, SR,, J.:

{ﬁl 1} Thisis defendant—appellant s, Mlchael Stansell second appeal to thlS

court.over the issue of whether the trial court erred by not vacatlng his sexually
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vidlent predator specifications. For the reasons that follow, we vacate the

spe;jlciﬁcations and remand for resentencing.
I
{12} In 1997, a 38-count indictment was filed against Stansell, charging

h1m w1th sexually oriented crimes agamst two mlnor boys. In 1998 pursuant toa

1

plea agreement Stansell pleaded gullty to two counts of rape of a chlld under age 13,
one' count of rape with a sexually violent predator specification, two counts of
I

corruptlon of a minor, one count of gross sexual imposition w1th a sexually violent

predator specification, and one count of pandering obscenity.

: {9 3} As part of the plea negotiation, Stansell and the state recommended
an agreed sentence of 20 years to life to the trial court; the trial court imposed the
recoimmended sentence and classified Stansell as a sexual predator. The “life tail”

was :purportédly mandatory due to the sexually violent predator specifications.
Prior to this case, Stansell had never been convicted of a sexually oriented offense

and, : therefore, the sexually violent predator specifications were based on the
chargz';es contained in the indictment in this casei However, the version of} R.C.
2971.’«'01(H) deﬁfling sexually violent predator that was in effect at the time required
that for an offeﬁder to be so 1abe1éd, he or she h"ad to have had a prior sexually
orien:fced conviction. |

. {14} Stansell filed a motion to withdraw his guilty plea on the ground that
his co“;unsel was ineffective because counsel failed to .tell him about the allied offenses

statute; the trial court denied the motion. This court upheld the denial of the motion



1n|, State v. Stansell, 8th Dist. Cuyahoga No. 75889, 2000 Ohio App. LEXIS 1726
| (Apr 20, 2000). Stansell attempted to appeal to the Ohio Supreme Court, but the
court declined jurisdiction. State v. Stansell, 9} Ohio St.3d 1527, 747 N.E.2d_ 252
(2(:')01) |

l‘ {95} In 2004, the Ohio Supreme Court 1ssued a dec1sxon in a certified
conﬂlct case, State v. szth 104 Ohio St.3d 106 2004 -Ohio-6238, 818 N.E:2d 283,
hol@mg that a “[clonviction of a sexually violent offense cannot support the -
speeiﬁcaﬁon that the offender is a sexually viulent predator as defined in R.C.
29731.01(H)(1)v if the conduct leading to the conviction and the sexually violent
pretiator specification are charged in the same in{lictment. ” Id. at syllabus.

{96} Four months after Smith was decided, the Ohio Legislature amended
RC Chapter 2971, which governs “sentencing ofaaexually violent predators.” The
intr(‘)ductidn to the bill which amended the statute states, in relevant part, that the
amepdment was made “to clarify that the Sexually Violent Predator Sentencing Law
doesi not require that an offender have a prior convicﬁon of a sexually violent offense
in order to be seutenced under that Law.” See 126 Am.Sub. H.B. 473.

E {17} In 2013, Stansell filed his first motien to vacate the sexually violent
predator specifications. The trial court denied the motion and Stansell appealed.
This : court relying on the Ninth and Tenth Appellate Dlstncts decisions,
respectlvely, in State v. Ditzler, gth Dist. Lorain No. 13CA010342 2013 -Ohio-4969,

and S:tate v. Draughon, 10th Dist. Franklin Nos. 11AP-703 and 11AP-995, 2012-



Ohio-1917, found that Smith did not have retroactive application. State v. Stansell,
8t:lh Dist. Cuyahoga No. 100604,.2014-Ohio—163§~, 1 i4—16.
{18} Specifically, this court cited the Ninth District’s reasoning as follows: |

The Supreme Court of Ohio has held that “[a] new judicial ruling may

be applied only to cases that are pending on the announcement date.”

Aliv. State, 104 Ohio St.3d 328, 2004-Ohio-6592, 1 6, 819 N.E.2d 687,
. citing State v. Evans, 32 Ohio St.2d 185, 186, 291 N.E.2d 466 (1972).
" Thus, [t}he new judicial ruling may not be applied retroactively to a

conviction that has become final, i.e. , where the accused has exhausted |
- all of his appellate remedies.’ Al at 1[ 6.

'
|

Stansell at 1 15, quoting Ditzler at § 11.

1 ' {1] 9} Because Stansell’s case was not:pending at the time Smith was
declfided, this court held that it had no retroact_ive application. Stansell at { 16.
Stainsell attempted to file a delayed appeal to t}ié Ohio Supreme Court; the court
_demed the motion for delayed appeal State v, Stansell 140 Ohio St.3d 1413, 2014-
Oh10-3785, 15 N.E.3d 882.

' {910} In 2019, this court decided State v. Frierson, 8th Dist. Cuyahoga No.
106?41, 2019-Ohio-317. In Frierson, in 2016, the defendant was charged W1th
sexnally oriented offenses that contained sexually violent‘pred.ator specifications;

the érimes were alleged to have occurred in 1997. The defendant did not have any

priot' convictions for sexually oriented offenses. The defendant was found guilty on

several of the charges, as well as the sexually violent predator. specifications. On
| ' :
1 : ) '
appe'al to this court, he challenged his convictions on the specifications, contending
that they violated the Ex Post Facto Clause of the Umted States Constitution.

{1] 11} ThlS court agreed, reasomng as follows



i

. , ,
[ .
.

Under the plain language in R.C. 2971.01(H)(1) as it existed at the time

of Frierson’s offenses, he was not eligible for the enhanced, indefinite
. sentencing under R.C. 2971.03 because he did not qualify as a sexually
i violent predator. As the Ohio Supreme Court stated in Smith, the
+ words of R.C. 2971.01(H)(1) as it existed during the relevant periods
. clearly indicated that at the time of indictment, the person must have
already been convicted of a sexually violent offense in order to be
eligible for the specification. The legislature’s subsequent amendment
of the statute following Smith was not mere “clarification” as the state
. argues, but a significant and substantive ichange to the definition of
. “sexually violent predator,” allowing, for the first time, the underlying
' conduct in an indictment to satisfy the specification without a prior
| conviction. As applied to Frierson, this amendment greatly enhanced
. his potential punishment by subjecting hinr to the indefinite sentencing
found in R.C. 2971.03 whereas he was not subject to an enhanced
sentence prior to the amendment. Therefore, we find that amended
R.C. 2971.01(H)(1), as applied to Frierson, violates the Ex Post Facto
Clause of the United States Constitution.

Frierson at § 12.

:1 {112} After Frierson was decided, Stansel] filed his second motion to vacate

the sexually violent predator specifications. The tr1al court denied the motion and

this éppeal ensues.
. {113} Stansell’s sole assignment of error tfeads: “The trial court erred as a

mauér of law in denying appellant’s motion to vacate sexually violent predator

specification and re-sentence defendant.”

'After Frierson, this court reversed “life-tail” sentences on sexually violent predator
specifications in two other cases: Stdte v. Townsend, 8th Dist. Cuyahoga No. 107186,
2019-Ohio-1134, and State v. Clipps, 8th Dist. Cuyahoga No. 107747, 2019-Ohio-3569.
Frierson, Townsend, and Clipps were all accepted by the Ohio Supreme Court upon the
state’s;appeal, and are presently pending. See State v. Frierson, 131 N.E.3d 961, 2019-

Ohio-3797; State v. Townsend, 131 N.E.3d 956, 2019-Ohio-3797; and State v. Clipps, 137
N.E.3d 1200, 2020-Ohio-122. 1



|
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l. {ﬂ 14} Initially, we note that the sentence imposed on Stensell was an agreed
sentence. Under R.C. 2953.08(D)(1), “[a] sentence imposed upon a defendant is not
subject to review under this section if the sentence is authorized by law, has been
reeommended jointly by the defendant and the prosecution in the case, and is
i'm;posedhby a 'sentencing jli'dge;” | | | o
{9 15} in other words a Sentence that is :“contrary to law” is appealable by a
defendant however, an agreed-upon sentence may not be appealed if (1) both the
defendant and the state agree to the sentence, (2) the trial court imposes the agreed
sentence, and (3) the sentence is authorized by lew. R.C. 2953.08(D)(1). If all three
coxlzlditions are met, the defendant may not appeél the sentence.

. {116} Inlight of the above, we must determine whethef Stansell’s sentence
is z%\uthorized by law. In State v. Underwood, 124 Ohio St.3d 365, 2010-Ohio-1, 922
N.ti.zd 923, the Ohio Supreme Court held that “[a] sentence is ‘authorized by law’
oniy if it comports with all mandatory sentencing ptovisions.’; Id. at paragraph two
of t;;he syllabus. _

| {917} At the relevant time, Stansell d1d not, under R.C. 2971.01(H)(1),
quahfy for the enhanced, indefinite sentencing terms because he did not qualify as
a sexually violent predator, that is, he did not have a prior conviction for a sexually
ori;fanted offense. Because his sentence was not anthorized by law as it existed at the

time of his sentencing, we are able to review it even though it was an agreed-upon

sentence.



1 |
{718} We next consider the issues of re:s judicata and void sentences. The
stéte contends that Stansell’s challenge is barreci under the doctrine of res judicata.
Wixether res judicata prevents Stansell from s{lccessfully appealing his sentence
neé;essarily depends on the prOpﬁety of the sente:lnce. “If a judge imposes a sentence

that is unauthorized by law, the sentence is unlawful. ‘If an act is unlawful it [is] not

o verr'pneous or voidéble,'but:i'tlis‘ whblly ﬁnﬁuthbfi’;zed and void,”Q ‘State v. Sin'.ipk'i.n-é,
1171';' Ohio St.3d 420, 2008-Ohio-1197, 884 N.E.2'_d 568, 1 21, quoting State ex rel. -
Kua‘;lrick v. Meredith, 1922 Ohio Misc. LEXIS 262; (1922), 3.

:ll {119} Because Stansell co:uld not qualify a",s # sexually violent predatdr atthe
timéa he was sentenced; his “life tail” sentence was imlawful and res judicata does not
app;lly. “If a judgment is void, the doctrine of res judicata has no application, and the
prof;riety of the decision can be challenged on diréct appeal or by collateral attack.”
Stat;e v. Holmes, 8th Dist. Cuyahoga No. 10038!8, 2014-0Ohio-3816, § 13. Thus,
Stanisell’s failure to raise this issue in his direct appeal is irrelevant.

{9 20} Further, “when the trial court disregards statutory mandates,
‘[p]rinciples of res judicata, including the doctrine of the law of the case, do not
preclude appellate review. The sentence may be ‘reviewed at any tirhe, on direct

98

appeél or by collateral attack.” State v. Williams, '148 Ohio St.3d 403, 2016-Ohio-
7658} 71 N.E.3d 234, 122, quoting State v. Fischer, 128 Ohio St.3d 92, 2010-Ohio-
6238; 942 N.E.2d 332, 1 30. Consequently, this court’s decision in Stansell’s first

-appeal is not binding here.



) |
; . .
. {121} Moreover, we are not persuaded by the state’s contention that former
| . ) 1

Rp 2971.01(H)(1) was always written to mean' that the indicted offense could be

used to qualify a defendant for a sexually violent zoffender specification, and that the

amendment to the statute was just a clariﬁcation. As this court stated in Frierson,

8th Dist. Cuyahoga No. 106841, 2019-Oh10—317, the amendment was “a 81gn1ﬁcant
and substantlve change to the deﬁmtlon of sexually vmlent predator, allowmg, for

the first time, the underlying conduct in an indictment to satisfy the specification

I

without a prior conviction.” Id. at ] 12. 3

{922} In light of the above, Stansell's convictions on the sexually violent

i

predator specifications are vacated and the case is remanded for resentencing

without those specifications.

i

{123} Vacated and remanded.

Itis ordered that appellant recover from api)ellee costs herein taxed.

. The court finds there were reasonable grounds for this appeal.

| It is ordered that a speciaf mandate issue out of this court directing the
comimon_ pleas court to carry this judgment into execution.

. A certified copy of this entry shall constitute the mandate pursuant to Rule 27

of the Rules of Appellate Procedure.
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LARRY A. JONES, SR., JUDGE : GUYAHOGA COUNTY CLERK
' ‘ OF THE COURT OF APPEALS

MARY EILEEN KILBANE, J., CONCURS:
PATRICIA ANN BLACKMON, P.J., DISSENTS
WITH SEPARATE OPINION

PAIRICIAANN BLACKMON, P.J., DISSENTINé
{24} 1 respectful]y djssent from the majdrity opinion; I would find no error

W1th the trial court’s demal of Stansell’s motlon to vacate the sexually violent
predator specification.

‘. {925} In 2000, this court affirmed Stanseil’s plea and agreed-to sentence of
20 jears to life in prison in State v. Stansell, 8th :,Dist. Cuyahoga No. 75889, 2000
Ohic;_) App. LEXIS 1726 (Apr. 20, 2000) (“Stans:ell I’). I wrote that opinion in
Stan;sell I. The sexually violent prédator speciﬁczi,tion was not raised in that direct
appeial, although the specification was noted and remained undisturbed. As stated
in tt;e majority opinion in this case, Stansell subsequently raised the issue in a
postéonviction action, and this court affirmed the specification in State v. Stansell,
8th f)ist. Cuyahoga No. 100604, 2014-0hio-1633.(“Stansell II"). Specifically, this
couré held that “the Smith decision has no retroactive application to Stansell’s
conv{ction on the Sexually violent predator speciﬁcétion.” Id. at Y 16.
. {126} The majority opinion in the case :;bases its decision on State v.

Frierson, 8th Dist. Cuyahoga No. 106841, 2019-Ohio-317, State v. Townsend, 8th

By...!“) “NCZK- Deputy -



DlSt Cuyahoga No. 107186, 2019-Ohio-1134, and Statev. Clipps, 8th Dist. Cuyahoga
No 107747, 2019-0Ohio-3569; in those cases thls court found that amended R.C.
2971 01(H)(1) violates the Ex Post Facto Clause of the United States Constitution as
| apphed to defendants who committed offenses prior to the date the statute was B
amended In my opinion, the holdings in Townsend Frzerson and Clipps directly

conﬂlct with the holdmg in Stansell s

{1 27} Townsend was accepted for reviewlby the Ohio Supreme Court on the

following proposition of law, filed by the state as a cross-appellant: “The General

ASS;ambly legislatively clarified the definition of sexually violent predator through
_1502 H.B. 173. The Amendment’s application to defendants who committed an
offe:';nse prior to April 29, 2005 does not violate':the Ex Post Facto Clause of the
Uni:ted States Constitution or Retcoactivity Clause of the Ohio Constitution.” See
State v. Townsend, Ohio S.Ct. No. 2019-0606 Frierson and Clipps were also
accepted for review by the Ohio’ Supreme Court and held for the decision in
Townsend. See State v. Frierson, Ohio S.Ct. No. ?019-0899; State v. Clipps, Ohio
S.Ct.:; No. 2019-1429. The Ohio Supreme Court heard argument in Townsend on
J unei 16, 2020. I

The issue accepted for review by the Ohio Supreme Court is precisely thesame -

issue"on appeal in the case at hand. The Ohio Supreme Court could very well agree

with this majority; however, until it does so, I would affirm the trial court’s decision.
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ON RECONSIDERATION:

LARRY A. JONES, SR, J.:

{11} Pursuant to App.R. 26(A)(1)(a), plaintiff-appellee, the state of Ohio,
has filed an application for recoﬁsideration of this court’s obinion in State v.
‘ Stans_ell, 8th Dist. Cuyahqga No. 109023, _2Q20'0hi0‘,3674 (“Stansell ). The |
test regarding whether to grant é motion fof rec‘(.msiderationt uﬁder AppR
26(A)(1(a) “is whether the motion * * *-calls to the attention of the court an
obvious error in its decision or raises an issue for our consideraﬁon that was either
not considered at all or was not fully considered by [the court] V\Elhen it should have

”

been.” State v. Dunbar, 8th Dist. Cuyahoga No. 87317, 2007-Ohio-3261, 1 182,

quoting Matthews v. Matthews, 5 Ohio App.3d 140, 143, 450 N.E.2d 278 (10th
Dist.1982). The state contends that our decisioﬁ in Stansell IIT improperly failed
to consider State v. Stansell, 8th Dist. Cuyahoga No‘. 100604, 2014-0Ohio-1633
(“Stansell II"). We agree and therefore issue this reconsidered opinion.

{12} The within case is defendant-appellant, Michael Stansell’s second
appeal to this court over the issue of whether the trial court erred by not vacating
his sexually violent predator specifications. For the reasons that follow, we vacate

the specifications and remand for resentencing.

'The original decision in this appeal, State v. Stansell, 8th Dist. Cuyahoga No.
109023, 2020-0Ohio-3674, released on July 9, 2020, is hereby vacated. This
opinion, issued upon reconsideration, is the court’s journalized opinion in this
appeal. See App.R. 22(C); see also S.Ct.P.R. 7.01. :



L.

{93} In 1997, a 38-count indictmeht was filed against., Stansell, charging
him with sexually oriented crimes against two minor boys. In 1998, pursuant to a
plea agreement, Stansell pleaded guilty to two counts of rape of a child under age
13, one count of rape with a sexually violent predator specification, two c_oun}ts_of

‘corruption of a minor, olne‘.count of groés sexual iﬁpoéition with avsexua]‘ly violent
predator specification, and one count of pandering-obscenity. : .- -

{94} As part of the plea negotiation, Stansell and the state recommended
an agreed sentence of 20 years to life to the trial court; the trial court imposed the
recommended sentence and classified Stansell as a sexual predator. The “life tail”
was purportedly mandatory due to the sexually violent predator specifications.
Prior to this case, Stansell vhad never been convicted of a sexually oriented offense
and, therefore, the sexually violent predator specifications were based on the
charges contained in the indictment in this case. However, the version of R.C. .~
2971.01(H) defining sexually violent predator that was in effect at the time
required that for an offender to be so labeled, he or she had to have had a prior
sexually oriented conviction.

{15} Stansell filed a motion to withdraw his guilty plea on the ground that
his counsel was ineffective because counsel failed to tell him about the allied
offenses statute; the trial court denied the motion. This court upheld the denial of

the motion in State v. Stansell, 8th Dist. Cuyahoga No. 75889, 2000 Ohio App.



LEXIS 1726 (Apr. 20, 2000) (“Stansell I"). Stansell did not raise the issue of his
life tail in Stansell I, his direct appeal.

{16} In 2004, the Ohio Supreme Court issued a decision in a certified
conflict case, State v. Smith, 104 Ohio St.3d 106, 2004—0hio-_6238, 818 N.E.2d
| 283, holdmg that a “[c]onvmuon of a sexually v101ent offense cannot support the

| spec1ﬁcat10n that the offender is a sexually V101ent predator as deﬁned in R.C.

2971.01{H)(1) if the conduct leading to the conviction and the sexually violent -
predator specification are charged in the same indictment.” Id. at syllabus.

{17} Four months after Smith was decided, the Ohio Legislature
- amended R.C. Chapter 2971, which governs “sentencing of sexually violent
predators.” The introduction to the bill, which amended the statute, states, in
relevant part, that the amendment was made “to clarify that the Sexually Violent
Predator Sentencing Law does not require that an offender have a prior conviction
of a sexually violent offense in order to be sentenced under that Law.” See 126
Am.Sub. H.B. 473.

{18} In 2013, Stansell filed his first motion to vacate the sexually violent
predator specifications. The trial court denied the motion, and Stansell appealed.
This court, relying on the Ninth and Tenth Appellate Districts’ decisions,
respectively, in State v. Ditzler, »9th Dist. Lorain No. 13CA010342, 2013-0hio-_
4969, and State v. Draughon, 10th Dist. Franklin Nos. 11AP-703 and 11AP-995,

2012-0Ohio-1917, found that Smith did not have retroactive application. Stansell II

at 1 14-16.



{19} Specifically, this court cited the Ninth District’s reasoning as follows:

The Supreme Court of Ohio has held that “[a] new judicial ruling may
be applied only to cases that are pending on the announcement date.”
Ali v. State, 104 Ohio St.3d 328, 2004-Ohio-6592, 1 6, 819 N.E.2d
687, citing State v. Evans, 32 Ohio St.2d 185, 186, 291 'N.E.2d 466
(1972). Thus, “[tlhe new judicial ruling may not be applied
retroactively to a conviction that has become final, i.e., where the
accused has exhausted all of h1s appellate remedles ” All at 1] 6.

Stansell II at 1] 15, quotlng Ditzler at 911

{Y10} Because Stansell’s case was not pending at the time Smith was
decided, this court held that it had no retroactive application. Stansell II at { 16.
Stansell attempted to file a delayed appeal to the Ohio Supreme Court; the court
denied the motion for delayed appeal. State v. Stansell, 140 Ohio St.3d 1413, 2014-
Ohio-3785, 15 N.E.3d 882.

{11} In 2019, this court decided State v. Frierson, 8th Dist. Cuyahoga No.
106841, 2019-Ohio-317. The defendant in Frierson was charged in 2016 with
sexually oriented offenses that contained sexually violent predator specifications;
the crimes were alleged to have occurred in 1997. The defendant did not have any
prior convictions for sexually oriented offenses. The defendant was found guilty on
several of the charges, as well as the sexually violent predator specifications. On
appeal to this court, he challenged his convictions on the specifications, contending
that they violated the Ex Post Facto Clause of the United States Constitution.

{9 12} 'This court agreed, reasoning as follows:

Under the plain language in R.C. 2971.01(H)(1) as it existed at the

time of Frierson’s offenses, he was not eligible for the enhanced,
indefinite sentencing under R.C. 2971.03 because he did not qualify as



a sexually violent predator. As the Ohio Supreme Court stated in
Smith [104 Ohio St.3d 106, 2004-Ohio-6238, 818 N.E.2d 283], the
words of R.C. 2971.01(H)(1) as it existed during the relevant periods
clearly indicated that at the time of indictment, the person must have
already been convicted of a sexually violent offense in order to be
eligible for the specification. The legislature’s subsequent amendment
of the statute following Smith was not mere “clarification” as the state
argues, but a significant and substantive change to the definition of
“sexually violent predator,” allowing, for the first time, the underlying
“conduct in an indictment to satisfy the specification without a prior
conviction. As applied to Frierson, this amendment greatly enhanced
his potential punishment by subjecting him to the indefinite
sentencing found in R.C. 2971.03 whereas he was not subject to an
enhanced sentence prior to the amendment. Therefore, we find that
amended R.C. 2971.01(H)(1), as applied to Frierson, violates the Ex
Post Facto Clause of the United States Constitution.

Frierson at  12.

{113} After Friersoﬁ was decided, Stans'ell filed his second motion to
vacate the sexually violent predator specifications. The trial court denied the
motion, and this appeal ensues.

{914} Stansell’s sole assignment of error réads: “The trial court erred as a
matter of law in denyihg appellant’s motion to vacate sexually violent predator

specification and re-sentence defendant.”2

2After Frierson, 8th Dist. Cuyahoga No. 106841, 2019-Ohio-317, this court reversed
“life-tail” sentences on sexually violent predator specifications in two other cases: State
v. Townsend, 8th Dist. Cuyahoga No. 107186, 2019-Ohio-1134, and State v. Clipps, 8th
Dist. Cuyahoga No. 107747, 2019-Ohio-3569. Frierson, Townsend, and Clipps were all
accepted by the Ohio Supreme Court upon the state’s appeal. See State v. Frierson,
2019-Ohio-3797, 131 N.E.3d 961; State v. Townsend, 2019-Ohio-3797, 131 N.E.3d 956;
and State v. Clipps, 2020-Ohio-122, 137 N.E.3d 1200. Frierson and Clipps are being
“held pending the decision in Townsend, which was recently released in State v.
Townsend, Slip Opinion 2020-Ohio-5586 (Dec. 10, 2020). In Townsend, the Ohio
Supreme Court affirmed this court’s judgment that the ex post facto clause was violated
by the application of the amended version of R.C. 2971.01(H)(1) to a defendant who



IL

{715} Initially, we note that the sentence imposed on Stansell was an
agreed sentence. Under R.C. 2953.08(D)(1), “[a] sentence imposed upon a
defendant is not subject to review under this section if the sentence is authorized
by law, has been recommended jointly by the ,defendapt and the pros_ecutibn inthe -
case, and is irﬁposed by a senteﬁcing judge.”‘ - |

{116} In other words, a sentence that is “contrary te law” is appealable by
a defendant; however, an agreed-upon sentence may not be appealed if (1) both the
defendant and the state agree to the sentence, (2) the trial court imposes the
agreed sentence, and (3) the séntence is authorized by law. R.C. 2953.08(D)(1). If
ail three conditions are met, the defendant may not appeal the sentence.

{117} Inlight of the above, we must determine whether Stansell’s sentence
is authorized by law. In State v. Underwood, 124 Ohio St.3d 365, 2010-Ohio-1,
922 N.E.2d 923, the Ohio Supreme Court held that “[a] sentence is ‘authorized by
law’ only if it comports with all mandatory sentencing provisions.”. Id. at
paragraph two of the syllabus. |

- {718} At the relevant time, Stansell did not, under R.C. 2971.01(H)(1),
qualify for the enhanced, indefinite sentencing_ terms because he did not qualify as
a sexually violent predator, that is, he did not have a prior conviction for a sexually

oriented offense. Because his sentence was not authorized by law as it existed at

committed his or her offense prior to the amendment of the statute but was charged and
convicted after the amendment.



‘the time of his senténcing, we are able to review it even though it was an agreed-
upon sentence. |

{919} We start by considering the impact Stansell IT has on our review. As
mentioned, in Stansell II, a panel of this court found that Smilth, 104 Ohio St.3d
106, 2004-0h_io_-6238, 818 N.E.2d 283, coqld not be applied ret.roaci:i\_rely.3 This | i
4cov.urt décided £he issue of 'Sténsell’s ééxuélly violent pre&ator status solely on
Smith, stating that “[rjegardless of whether the principles.of res judicata apply
here, * * * the trial court did not err in denying appellant’s motion to vacate.”
Stansell IT at § 6. |

{9 20} Under the doctrine of stare decisis, courts adhere to precedent to
create an orderly and predictable system of law. Hall v. Rosen, 50 Ohio St.2d 135,
138, 363 N.E.2d 725 (1977), overruled on other grounds, Johnson v. Adams, 18
Ohio St.3d 48, 47 N.E.2d 866 (1985). However, the doctrine does not absolve a
court of its duty to analyze each case as it is presented. Shearer v. Shearer, 18
Ohio St.ad 94, 95, 480 N.E.2d 388 (1985). Moreover, “[n]othing less than a
decision by the Supreme Court of Ohio renders * * *” a decision stare decisis. John.
Hancock Mutual Life Ins. Co. v. Jennings, 17 Ohio Law Abs. 583, 8, 1934 Ohio
-Misc. LEXIS 1235.

{121} At the time of Stansell II, the law regarding void sentences and res

judicata was that void sentences were “not precluded from appellate review by

3Again, Smith held that, under the sexually violent predator statute as it existed at that
time, a defendant could not be convicted of a sexually violent predator specification
based solely on the presently indicted conduct.



principles of res judicata and may be reviewed at any time, on direct appeal or by

collateral attack.” State v. Fischer, 128 Ohio St.3\dn 92, 2010-Ohio-6238, 942
N.E.2d 332, § 40. And at that time, under .tho law, improperly impoSed
sentences were deemed void despite the trial court having jurisdiction over the -
- case and the defendant See e.qg. State v. Jordan 104 Oth St. 3d 21, 2004-Oh10-
6085, 817 N. }:. 2d 864; State v. Bezak, 114 Oth St. 3d 94, 2007-Ohxo-3250 868 |
N.E.2d 961 (trial court’s failure to fully comply with the statutory requirements
related to postrelease control rendered sentence void). |

{122} With the above in mind, we believe that we are not bound under the |
doetrine of stare decisis to follow Stansell II. At the time of Stansell II, whether res
judicata prevented Stansell from successfully appealing his sentence necessarily
depended on the propriety of the sentence. “If a judge imposes a sentence that is
unauthorized by law, the sentence is unlawful. ‘If an act is unlawful it [is] not
erroneous or voidable, but it is wholly unauthorized and void.” (Emphasis sic.)
State v. Simpkins, 117 Ohio St.3d 420, 2008-Ohio-1197, 884 N.E.2d 568, | 21,
quoting State ex rel. Kudrick v. Meredith, 24 Ohio N.P. (n.s.) 120, 124, 1922 Ohio
Misc. LEXIS 262 (1922).

{123} Because Stansell could not qualify as a sexually violent predator at
the time he was sentenced, his life-tail sentence wns unlawful end res judicata did
not apply. “If a judgment is void, the deetrine of res judicaté has no application,
and the pnopriety of the decision can be challenged on direct} appeal or by collateral

attack.” State v. Holmes, 8th Dist. Cuyahoga No. 100388, 2014-Ohio-3816, 1 13.



Thus, at the time of Stansell II, Stansell’s failure to raise this issue in his direct

appeal was irrelevant.

{9 24) Further, at that time, the law was that “when the trial court
disregards statutory mandates, ‘[p]rinciples of res judicata, including the doctrine
of the law .of the case, do not preclude appellatg 1"eviewf The senténcg may,.'b’e |
reviewéd at any time, on: dir.ect apb’eal lor by éollatefal a&ack.”’ Staté v. Willidms,
148 Ohio St.3d 463, 2016-Ohio-7658, 71 N.E.3d 234, 1 22, quoting Fischer, 128
Ohio St.3d 92, 2010-Ohio-6238, 942 N.E.2d 332, at Y 30.
| {9 25} The law at the time Stansell was indicted and sentenced did not
allow for a sexually violent predator specification based on the conduct of the
current indictment. Smith, 104 Ohio St.3d 106, 2004-Ohio-6238, 818 N.E.2d 283,
merely clarified that, but that was the law before Smith. This court clarified that in
Frierson, 8th Dist. Cuyahoga No. 106841, 2019-Ohio-317, | noting that the
amendment to &e statute in the wake of Smith was “a significant and substantive
change to the déﬁnition of ‘sexually violent predator,’ al]owingv, for the first time,
the underlying conduct in an indictment to satisfy the specification without a prior
conviction.” Id. at Y 12. Frierson made clear that “[ulnder the plain language in
R.C. 2971.01(H)(1) as it existed at the time of [the] offenses, [the defendant] was

- not eligible for the enhanced, indefinite sentence * * * because he did not qualify as
a sexually violent predator.” Id.
{126} We recognize that at the time of our decision in Stansell III, rthe

Ohio Supreme had issued the first of two decisions, State v. Harper, 160 Ohio



St.3d 480, 2020-Ohio-2913, 159 N.E.3d 248, seemingly reversing course on the
voidness doctrine in criminal sentencing. In Harper, the court considered what to

do when a trial court errs in how it imposes postrelease control. Specifically,

postrelease control was properly imposed but the consequences of violating it were
not fully journalized. I_‘he court held fhat the defendant was barred under the
principles of' res judicéta ffom challenging'the imposiﬁon of 'postrélease control
because he failed to make the challenge in his direct appeal. The Harper cburt

went back to the “traditional understanding of void and voidable sentences.” Id. at
1 34.
“fA] judgment of conviction is void if rendered by a court having
either no jurisdiction over the person of the defendant or no
jurisdiction of the subject matter, i.e., jurisdiction to try the defendant
“for the crime for which he was convicted. Conversely, where a
judgment of conviction is rendered by a court having jurisdiction over
the person of the defendant and jurisdiction of the subject matter,
such judgment is not void, and the cause of action merged therein
becomes res judicata as between the state and the defendant.”
Id. at 1 22, quoting State v. Perry, 10 Ohio St.2d 175, 178-179, 226 N.E.2d 104 (1967).
{1 27} Although Harper was released at the time of our decision in
Stansell ITI, the Ohio Supreme Court had not spoken at that time as to whether its
shift on void and voidable sentences would apply to all types of sentencing errors.
Moreover, Harper involved a situation where the trial court improperly imposed
- something it was allowed to — postrelease control — whereas, here, the court

imposed a life tail when it was not allowed to. In other words, the trial court

exceeded the statutory authority given to it for sentencing Stansell.



{1 28} The Ohio Suprefﬁe Court did consider the universal application of
Harper on sentencing after our decision in Stansell I1I, when it released State v.-
Henderson, Slip Opinion 2020-0Ohio-4784, and held fhat a “sentence is void only if
the sentencing court lacks jurisdiction over the subject ma&er of the case or personal
jurisdiction over the accused.” Henderson at ¥ 27. In Henderson, the trial court was
- sfafutd;'ily réduifed. fo sentencé thel.defendant-t(')» a iife ta»i.l,butv did not doso 'I"he' |
state, 18 years later, sought to impose the life tail. The Ohio Supréme Court held that
the sentence was not void because the trial court had juﬁsdiction over the case and the -
defendant, and the state had had a full and fair opportunity to iject to or challenge
the trial court’s senteﬁce and did not.

{9 29} This case is different from Harper, 160 Ohio St.3d 480, 2020-Ohio-
2913, 159 N.E.3d 248, and Henderson because, here, Stansell, is serving more tirhe
&an what.was statutorily permitted at the time he was indicted and sentenced.
The same was not true for the defehdants in Harper and Hendefson. The sentence
in this case, therefore, implicates Stansell’s constituﬁoﬁal rights.

{130} The United States Supreme Court has recognized that res judicata is
generally inapplicable “where life or liberty is at stake.” Sanders v. United States,
373 US. 1, 8, 83 S.Ct. 1068, 10 L.Ed.2d 148 (1963); see also Natl. Amusements,
Inc. v. Springdale, 53 Ohio St.3d 60, 558 N.E.2d 1178 (1990). Res judicata “is to
be applied in particular situations as fairness and justice require, and * * * is not to
be applied so rigid]y as to defeats the ends of justice or so as to work an injustice.”

Grava v. Parkman Twp., 73 Ohio St.3d 379, 386-387, 653 N,.E.2d 226 (1995)



(Douglas, J., dissenting), quoting 46 American Jurisprudence 2d, Judgments,
Section 522, at 785-787 (1994), and citing Goodéoﬁ v. McDohough Power Equip.,
Inc., 2 Ohio St.3d 193, 202, 443 N.E.2d 978 (1983).

{131} Finally, | “ljludges have no inherent power to create sentenées.”
Fzscher 128 Oth St. 3d 92 2010- Ohio- 6238 942 NE 2d 332 at T 22, cmng_

anﬁn & Katz, Ohio Felony Sentencmg Law, Sectlon 1:3, at 4, fn 1 (2008), and '

Woods v. Telb, 89 Ohio St.3d 504, 507-509, 733 N.E.2d 1103 (2000). Rather,
judges are duty-bound to apply sentgncing laws as they are written. Fischer at id.
Both Harper and Henderson, Slip bpinion 2020-0Ohio-4784, recognize that res
judicata does not preclude collateral attack of actions that a trial court does
without authority. The triai court her_e imposed a sentence outside of its authority;
Harper and Henderson should not serve as a bar to this court’s review.

{132} In light of the above, Stansell’s convictions on the sexually violent
predator specifications are vacated and the case is remanded for resentencing
withqut those specifications.

It is ordered that appellant recover from appellee costs herein taxed.

The cogrt finds there were reasonable grounds for this appeal.

It is ordered fhat a special mandate issué out of this court directing the

common pleas court to carry this judgment into execution.



A certified copy of this entry shall constitute the mandate pursuant to Rule

27 of the Rules of Appellate Procedure.
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[**1274] EN BANC DECISION AND JOURNAL ENTRY AND OPINION
MARY J. BOYLE, AJ.: - ’

[*P1] Pursuant to App.R. 26(A)(2), Loc.App.R. 26, and McFadden v. Cleveland State Univ.,

- 120 Ohio St.3d 54, 2008-Ohio-4914, 896 N.E.2d 672, the en banc court has determined that a
conflict exists between State v. Stansell, 8th Dist. Cuyahoga No. 100604, 2014-Ohio-1633, 10
N.E.3d 795 ("Stansell II"), and the reconsidered opinion in State v. Stansell, 8th Dist. Cuyahoga
No. 109023, 2021-Ohio-203, 166 N.E.3d 1287 ("Stansell III reconsidered opinion"), and frames
the question for en banc review as follows:



Where a defendant's sentence exceeds statutory limitations, is the sentence void?1Link to the text
of the note

THE EN BANC DECISION

[*P2] HN1 We find that where a defendant's sentence exceeds statutory limitations, [***2] the
sentence is voidable, but not void, unless the sentencing court lacked subject-matter jurisdiction
over the case or personal jurisdiction over the defendant.

~ [*P3] HN2 In State v. Harper, 160 Ohi6 St.3d 480, 2020-Ohio-2913, 159 N.E.3d 248, the Ohio -

- Supreme Court "realign[ed] its void-sentence jurisprudence" with the "traditional understanding"
that a void judgment is one that is rendered without subject-matter jurisdiction over the case or
personal jurisdiction over the parties. Harper at 4 4. The Ohio Supreme Court explained that it '
had created exceptions to this traditional rule, but these exceptions "burdened" courts with
unnecessary litigation and "undermin[ed] the finality of criminal judgments.” Id. at § 3. The
court held that if a trial court has subject-matter jurisdiction over the case and personal
jurisdiction over the accused, an error in the trial court's imposition of postrelease control renders
the court's judgment voidable, not void, and not subject to collateral attack. Id. at § 4-5. The
court cautioned "prosecuting attorneys, defense counsel, and pro se defendants throughout this
state that they are now on notice that any claim that the trial court has failed to properly impose
postrelease control in the sentence must be brought on appeal from the judgment of conviction
[***3] or the sentence will be subject to res judicata.” Id. at 9 43.

[*P4] [**1275] In State v. Brooks, 8th Dist. Cuyahoga No. 108919, 2020-Ohio-3286, this court
extended the holding in Harper to apply to sentencing errors outside of the context of postrelease
control. Brooks at § 9. Brooks had filed a petition for postconviction relief arguing that his
sentence of "life, without the possibility of parole until serving twenty (20) years" was void
because it was contrary to the language of then R.C. 2929.03(C)(2) that stated, "twenty full
years." (Emphasis sic.) Id. at § 4. This court found that the sentencing court had subject-matter
jurisdiction over Brooks's case and personal jurisdiction over him, and that pursuant to Harper,
Brooks's sentence could be challenged only on direct appeal. Id. at § 9.

[*P5] This court followed Brooks in State v. Starks, 8th Dist. Cuyahoga No. 109444, 2020-
Ohio-4306, where Starks was sentenced to life imprisonment, without the parole eligibility after
twenty years that former R.C. 2929.03 required. Starks argued in a postconviction motion that
his sentence was void because it was "not authorized by statute." Id. at § 10. However, applying
Harper and Brooks, we found that the sentencing court had subject-matter jurisdiction over
Starks's case and personal jurisdiction over him, and that any sentencing error would render his
sentence voidable, not void. Id. at 9 15. We therefore found that Starks [***4] could challenge

his sentence only on direct appeal, and his postconviction argument was barred by the doctrine of
res judicata. Id. at § 15-16. '



[*P6] After we released Brooks and Starks, the Ohio Supreme Court also extended Harper to
sentencing errors beyond postrelease control in State v. Henderson, 161 Ohio St.3d 285, 2020-
Ohio-4784, 162 N.E.3d 776. Former R.C. 2929.02(B) required the trial court to sentence
Henderson to an indefinite sentence of 15 years to life, but the trial court instead sentenced him
to "15 years" without the life tail. Id. at  39-40. When the state challenged the sentence via a
postconviction motion, the Ohio Supreme Court found that "there is no dispute that the sentence
is unlawful" but that the error rendered the sentence voidable, not void, and the state could not
correct the error in a postconviction motion. Id. at § 40.

[*P7] HN3 Based on Harper and Henderson, the current void-sentence jurisprudence of the
Ohio Supreme Court is clear: if the sentencing court has subject-matter jurisdiction over the case
and personal jurisdiction over the defendant, any sentencing error renders the sentence voidable,
not void. We must apply this bright-line rule to the question for en banc review: sentences that
exceed statutory limitations, so long as the trial court had subject-matter jurisdiction over [***5]
the case and personal jurisdiction over the defendant, are likewise voidable, not void.

[*P8] HN4 The Ohio Supreme Court created no exception to its realigned void-sentence
jurisprudence for sentences that exceed statutory limitations. Under Henderson, as long as "the
court has jurisdiction over the case and the person, any error in the court's exercise of that
jurisdiction is voidable." (Emphasis added.) Id. at q 34. The court did not limit its holding to
specific types of errors or to situations where an error causes the defendant to spend less time
incarcerated than statutorily mandated. Indeed, the court explained in Henderson that one of the
reasons it was realigning its void-sentence jurisprudence was because the previous case law
"created uncertainty, inconsistency, frustration, and confusion" regarding how to apply the
voidness doctrine to particular judgments. Id. at § 32. By realigning the void-sentence doctrine to
“the traditional understanding of what constitutes a void judgment," the court meant to "remove
that confusion" [**1276] and "restore predictability and finality to trial-court judgments and
criminal sentences." Id. at § 33. It intended to narrow void judgments to those rendered by a

court without subject-matter [***6] jurisdiction over the case or personal jurisdiction over the
accused. Id. at § 38.

[*P9] The Stansell III reconsidered opinion's holding that sentences exceeding statutory
limitations are void is therefore against the Ohio Supreme Court's precedent in Harper and
Henderson. The holding also conflicts with this court's opinion in Starks that a sentence "not
authorized by statute” was voidable, not void, despite the harsh reality that Starks is now

spending life in prison without the parole eligibility to which he was entitled under former R.C.
2929.03.



[*P10] We recognize that the application of the Ohio Supreme Court's current void-sentence
jurisprudence can be unjust, especially in cases like this one and Starks where the sentencing
error is not challenged on direct appeal and causes the defendant to spend "unwarranted time
incarcerated.” Henderson, 161 Ohio St.3d 285, 2020-Ohio-4784, 162 N.E.3d 776, at ] 48
(O'Connor, C.J., concurring in judgment only). We echo the concerns expressed in Chief Justice
O'Connor's concurring in judgment only opinion in Henderson that the majority opinion
"elevate[s] predictability and finality over fairness and substantial justice." Id. at § 47. However,

we are constrained to follow the Ohio Supreme Court's holdings in the majority opinions in
Harper and Henderson [***7] .

[*P11] HN5 We therefore hold that so long as the sentencing court has subject-matter
jurisdiction over the case and personal jurisdiction over the defendant, any sentencing error,
including the imposition of a sentence that exceeds statutory limitations, is not void, but
voidable. To secure and maintain uniformity of decisions within the district, we vacate the panel

decision issued in State v. Stansell, 8th Dist. Cuyahoga No. 109023, 2021-Ohio-203, 166 N.E.3d
1287, and issue this decision as the final decision in this appeal.

MARY J. BOYLE, ADMINISTRATIVE JUDGE

FRANK D. CELEBREZZE, JR., KATHLEEN ANN KEOUGH, EILEEN A. GALLAGHER,

EILEEN T. GALLAGHER, MICHELLE J. SHEEHAN, LISA B. FORBES, and EMANUELLA
D. GROVES, JJ., CONCUR;

SEAN C. GALLAGHER, J., CONCURS WITH SEPARATE OPINION; LARRY A. JONES,

SR., J., DISSENTS WITH SEPARATE OPINION with MARY EILEEN KILBANE and
ANITA LASTER MAYS, JJ.

Concur by: SEAN C. GALLAGHER

Concur

SEAN C. GALLAGHER, J., CONCURRING:

[*P12] Although I fully concur with the majority's conclusion that State v. Harper, 160 Ohio
St.3d 480, 2020-Ohio-2913, 159 N.E.3d 248, and State v. Henderson, 161 Ohio St.3d 285, 2020-
Ohio-4784, 162 N.E.3d 776 (collectively "Harper/Henderson"), apply to preclude collateral

attacks of any sentencing error and not just those that inure to the benefit of a defendant, there
are two additional points that should be discussed.



[*P13] First and foremost, the Ohio Supreme Court resolved the question we [***8] are
answering in this en banc review even before Stansell III was released. State ex rel. Romine v.
MclIntosh, Slip Opinion No. 2020-Ohio-6826, 162 Ohio St. 3d 501, 165 N.E.3d 1262 (imposing
sentences upon allied offenses in violation of R.C. 2941.25 renders the conviction voidable even
though the offender was subject to a greater punishment than the legislature authorized). Thus,
our review is based on correcting an erroneous decision that contradicted binding authority — no
new ground is being trod. More [**1277] important, there is a trend, not limited to this case, of
appellate panels suggesting that the law on finality of criminal judgments may be set aside based
on policy determinations. This sets a dangerous precedent that we should strive to curtail.

1. The Ohio Supreme Court has alréady concluded that a sentence punvishin.g'an offender in
excess of that which is legislatively authorized, renders the sentence voidable and subject to
correction only in the direct appeal.

[*P14] Under Harper/Henderson, any errors in the imposition of the final sentence are voidable,
and can be corrected only through a direct appeal rather than through a collateral attack in a
postconviction proceeding. In the panel decision, State v. Stansell, 8th Dist. Cuyahoga No.
109023, 2021-Ohio-203, 166 N.E.3d 1287 ("Stansell III" reconsidered opinion), the defendant
filed a motion to vacate what he asserted to be [***9] a void sentence in 2019. Id. at § 11-13.
The sentence was originally imposed in 1998, so the trial court denied the motion. Id. In the
appeal of the collateral proceeding, the panel concluded that the doctrine of res judicata did not
preclude the trial court from modifying what was deemed to be an erroneous sentence because
"res judicata is generally inapplicable 'where life or liberty is at stake." Id. at § 30, quoting
Sanders v. United States, 373 U.S. 1, 8, 83 S.Ct. 1068, 10 L.Ed.2d 148 (1963). The dissent
maintains this position in this en banc review. According to the original panel, "the trial court
here imposed a sentence outside of its authority; Harper and Henderson should not serve as a bar
to this court's review." Id. at § 31. Stansell III concluded that the sentence imposed was void and
subject to collateral attack despite Harper/Henderson. Stansell III at § 23 and 29.

[*P15] No matter how well intentioned, intermediate appellate panels lack authority to
disregard binding precedent. The sole question presented for the panel's review was whether the
trial court correctly determined that it lacked continuing jurisdiction to modify the final sentence,
1.e., erred in determining whether the imposed sentence was void (in which case the trial court
maintained continuing jurisdiction to modify [***10] the sentence) or merely voidable (in which
case the trial court lacked jurisdiction to modify the final sentence). State v. Zaleski, 111 Ohio
St.3d 353, 2006-Ohio-5795, 856 N.E.2d 263,  19. The panel did not resolve that question, but
instead bypassed the jurisdiction issue and concluded that res judicata did not apply based on

issues of equity and fairness, and as a result, the trial court erred by not modifying the final
sentence. Stansell III at 4 29.

[*P16] Lost in this debate is the fact that appellate panels cannot independently modify or
collaterally attack a final judgment that the trial court had no jurisdiction to alter. In other words,



the appellate panel is not an independent arbiter of the validity of a final sentence and cannot
substitute its view for that of the trial court where the issue was one of continuing jurisdiction.
The trial court either had jurisdiction to modify the underlying sentence or did not have
jurisdiction. An appellate panel cannot create its own jurisdiction merely to modify or change a
result the panel finds unfair or unpalatable; the sole question in this type of case is whether the
trial court correctly resolved the question of its jurisdiction to modify a final sentence.

[*P17] This inquiry is not about the constitutionality of a proceeding or the [***11] apparent
error in imposing a sentence beyond the maximum permitted by law; it is about whether a trial

" court has continuing jurisdiction after entering the final entry of conviction in a criminal case.

See, e.g. State v. Apanovitch, 155 Ohio St.3d 358, 2018-Ohio-4744, 121 N.E.3d 351, q38-39
(trial court lacked jurisdiction to consider [**1278] the defendant's claim as being either a
petition for postconviction relief or a motion for new trial under Crim.R. 33, and without another
basis to secure the trial court's jurisdiction, the motion must be denied). Once a court of
competent jurisdiction renders a final sentence in a criminal action, that court's continuing
jurisdiction to act in postconviction proceedings is limited. State v. Simpkins, 117 Ohio St.3d
420, 2008-Ohio-1197, 884 N.E.2d 568, 9§ 23, citing Zaleski. There must be a jurisdictional basis
for the trial court to act. Apanovitch at 4 38-39.

[*P18] A defendant can invoke the trial court's continuing jurisdiction following the issuance of
a final sentencing entry in several ways, for example, through (1) filing a motion to correct a
void judgment under Zaleski; (2) filing a timely or successive petition for postconviction relief
under R.C. 2953.21; (3) filing a motion for a new trial under Crim.R. 33; or (4) filing a
postsentence motion to withdraw a plea under Crim.R. 32.1. Because the trial court's jurisdiction
to consider postconviction motions or petitions [***12] is limited, the initial inquiry is whether
the trial court may invoke its continuing jurisdiction to consider the particular postconviction
motion filed. If the motion does not demonstrate that the sentence is void, that it is a timely
petition for postconviction relief or motion for a new trial, or is not properly considered as a
postsentence motion to withdraw a plea, the trial court simply lacks jurisdiction to consider the
merits of the motion filed following the final entry of conviction. See, e.g., Apanovitch.

[*P19] A trial court possesses continuing jurisdiction only for the purposes of vacating a void
judgment. Id. If the judgment is not void, the court lacks a basis to assert its continuing
jurisdiction to act, and denying the motion merely reflects the ministerial task of disposing of the
active motion on the court's docket. Although this concept is derived from the principles of res
judicata, it should not be confused with the affirmative defense of res judicata. Jurisdiction and
res judicata are two distinct concepts. Res judicata may be considered only if the trial court
possesses continuing jurisdiction over the criminal conviction. State v. Holdcroft, 137 Ohio St.3d
526, 2013-Ohio-5014, 1 N.E.3d 382, 4 14. The scope of an appeal in this situation [***13] is
limited to determining whether the trial court correctly denied the motion to vacate the void

judgment, in other words, whether the trial court correctly determined that it lacked jurisdiction
to modify the final sentence.



[*P20] Although the doctrine of res judicata can impact the postconviction, collateral
proceedings, that is an affirmative defense and the tribunal must first possess jurisdiction in order
to consider the applicability of the res judicata doctrine. Simply put, application of res judicata
does not exist in a vacuum. State ex rel. McGirr v. Winkler, 152 Ohio St.3d 100, 2017-Ohio-
8046, 93 N.E.3d 928, § 17, citing State ex rel. Lipinski v. Cuyahoga Cty. Common Pleas Court,
Probate Div., 74 Ohio St.3d 19, 20-21, 1995- Ohio 96, 655 N.E.2d 1303 (1995), and State ex rel.
Flower v. Rocker, 52 Ohio St.2d 160, 162, 370 N.E.2d 479 (1977); State v. Perry, 10 Ohio St.2d
175, 226 N.E.2d 104 (1967) (res judicata applies and "may operate" to prevent consideration of a

collateral attack based on a claim that could have been raised on d1rect appeal from the v01dable
: 'sentence) ' : '

[*P21] In order to apply or consider the doctrine of res judicata to a final sentence, the trial
court must first possess continuing jurisdiction to modify the final sentence — in other words,
res judicata could potentially be considered in situations in which the trial court is reviewing a
void sentence but has no bearing on the trial court's lack of continuing jurisdiction to modify a
sentence that is merely voidable. [**1279] Flower at 162 (writ of prohibition was not warranted
because the [***14] court had jurisdiction to rule on the affirmative defense of res judicata). The
dissent's observation regarding an exception to the doctrine of res judicata did not obviate the
impact of Harper/Henderson with respect to the trial court's lack of continuing jurisdiction to
modify a sentence that is voidable. The affirmative defense of res judicata is never implicated in
that situation because a trial court must possess continuing jurisdiction to consider the merits of
the res judicata defense. Since a sentence that is merely voidable cannot be collaterally attacked,
the doctrine of res judicata is irrelevant. It is not res judicata that binds the trial court s action, but
instead is the trial court's lack of jurisdiction. Holdcroft at 9 14.

[*P22] Further, even if we set aside the issue of the trial court's lack of jurisdiction to modify
the sentence, the Ohio Supreme Court has already resolved the question posed for our review en
banc: Where a defendant's sentence exceeds statutory limitations, is the sentence void? In
Mclntosh, Slip Opinion No. 2020-Ohio-6826, the Ohio Supreme Court reaffirmed its
commitment to the Harper/Henderson rationale and concluded that that even if a trial court "has
imposed greater punishment than the legislature authorized(,]" [***15] such a sentence is not
void Id. at § 15-16. In that case, the defendant was sentenced to what were deemed allied
offenses by the trial court before imposing sentence in direct violation of R.C. 2941.25. Despite
this sentencing error imposing a greater punishment than authorized, McIntosh concluded that
the defendant must timely appeal those sentences. Id. Importantly, McIntosh did not distinguish

Harper/Henderson based on the fact that the offender was sentenced in excess of that which was
legally permitted. Id. at  15.

[*P23] Instead, it was concluded that "[t]he imposition of compound sentences for allied
offenses is an error in the exercise of jurisdiction, to be challenged at sentencing and remedied



on direct appeal.” Id. at § 13. In so concluding, McIntosh expressly overruled State v. Williams,
148 Ohio St.3d 403, 2016-Ohio-7658, 71 N.E.3d 234, 9 28, in which it was concluded that "the
imposition of separate sentences for those offenses — even if imposed concurrently — is
contrary to law" and the sentences are considered void. Sentences exceeding that which is
statutorily permitted necessarily fall under the ambit of Harper/Henderson. Id. Under Mclntosh,
the imposition of separate sentences for allied offenses, even if imposed concurrently, renders
the sentence voidable, but not subject to collateral attack [***16] despite the fact that the
offender is being punished in excess of what the law permits. As it applies to our discussion,
Stansell's conclusion, limiting Harper/Henderson to situations in which the challenged sentence

is less than required by law, was superseded by McIntosh and controls our en banc review.2Link
to. the text of thq note

[*P24] [**1280] The motion to vacate the void sentence at issue in this case was properly
denied by the trial court under Harper/Henderson because the trial court lacked continuing
jurisdiction to modify the final sentence that was merely voidable. Zaleski, 111 Ohio St.3d 353,
2006-Ohio-5795, 856 N.E.2d 263, at § 19.

1L. Finality of convictions are essential to the administration of the criminal justice system.

[*P25] In the panel opinion (Stansell I1T), Harper/Henderson was distinguished on the basis that
a defendant should not serve a greater punishment than legislatively authorized because res
judicata should not be applied ""in particular situations as fairness and justice require, and * * * is
not to be applied so rigidly as to defeat the ends of justice or so as to work an injustice.™ Stansell
111 at 9 30, quoting Grava v. Parkman Twp., 73 Ohio St.3d 379, 386-387, 1995- Ohio 331, 653
N.E.2d 226 (1995) (Douglas, J., dissenting), quoting 46 American Jurisprudence 2d, Judgments,
Section 522, at 785-787 (1994), and Goodson v. McDonough Power Equip., Inc., 2 Ohio St.3d
193, 202, 2 Ohio B. 732, 443 N.E.2d 978 (1983). Omitted from the quoted language is Justice
Douglas's admonition that "the public policy underlying the principle [***17] of res judicata
must be considered together with the policy that a party shall not be deprived of a fair adversary
proceeding in which to present his case." Grava at 386. Under Ohio law, all defendants have the
opportunity to challenge the legality of their conviction, at times through multiple means, but the
notion espoused in the panel decision, that justice requires circumvention of finality through

successive appeals twenty years after the imposition of the sentence, seems to only inure to the
benefit of the defendant.

[*P26] This attempt to obviate principles of finality from criminal convictions presents a
cautionary tale, further exemplified by the dissent's reliance on Sanders v. United States, 373
U.S. 1, 8, 83 S.Ct. 1068, 10 L.Ed.2d 148 (1963), for the proposition that "[c]onventional notions
of finality of litigation have no place where life or liberty is at stake and infringement of
constitutional rights is.alleged.”" In Sanders, the Court was discussing the "familiar principle" that
res judicata was inapplicable in habeas proceedings. However, while res judicata may not bar
review in a habeas proceeding, "federal habeas corpus relief does not lie for errors of state



law[,]" including errors in sentencing procedures. Gibboney v. Ransom, E.D.Pa. No. 19-cv-3534,
2019 U.S. Dist. LEXIS 203153, 12-13 (Nov. 19, 2019), quoting Richmond v. Lewis, 506 U.S.
40, 51,113 S.Ct. 528, 121 L.Ed.2d 411 (1992), and Lewis v. Jeffers, 497 U.S. 764, 780, 110
S.Ct. 3092, 111 L.Ed.2d 606 (1990). Sanders is inapplicable.

[*P27] The principle [***18] of finality is "essential to the operation" of the criminal justice
system. Teague v. Lane, 489 U.S. 288, 309, 109 S.Ct. 1060, 103 L.Ed.2d 334 (1989). "Without
finality, the criminal law is deprived of much of its deterrent effect. The fact that life and liberty
are at stake in criminal prosecutions 'shows only that "conventional notions of finality" should
- not have as much place in criminal as in civil litigation, not that they should have none."
(Emphasis sic.) Id., quoting Friendly, Is Innocence Irrelevant? Collateral Attacks on Crlmlnal
Judgments, 38 U.Chi.L.Rev. 142, 150 (1970); see also State v. Chaney, 8th Dist. Cuyahoga No.
88529, 2007-Ohio-2231, § 4 (citing Teague with approval). Harper/Henderson resurrected the
lost notion of finality in criminal convictions. Although the practical applications of
Harper/Henderson preclude either the state or the defendant from perpetually reopening
convictions, that does not result in an unjust [**1281] application of law. All parties have the
opportunity to their day in court to fully challenge any conviction.

[*P28] Further, a defendant-centric application of justice generally ignores a victim's rights. If,
as the Stansell III panel concludes, it would be "unjust" to preclude a defendant from perpetually
challenging his sentence until finding a sympathetic ear, should the victim not be offered that
same opportunity to [***19] see that the perpetrator of their crime has been punished within the
bounds of the law? In Henderson, the legislature authorized a life sentence with the possibility of
parole after 15 years. The victim was in a sense entitled to have the perpetrator of the crime
imprisoned for life. Instead, the trial court mistakenly imposed a definite 15-year term of
imprisonment. That sentence, despite not being authorized by law, was deemed voidable and not
subject to collateral attack. Id. To suspend the rule of finality for defendants, to the exclusion of
victims of the crimes, seems to provide a class of persons an advantage not available to all. This
is not a path taken lightly considering Ohio's constitutional amendment to secure victim's rights
in criminal proceedings. Article I, Section 10a of the Ohio Constitution ("Marsy's Law").

[*P29] From the victim's perspective, how does justice permit that windfall to the defendant
when the defendant would be entitled to perpetually challenge his sentence as exceeding that
which is authorized? All too often, it seems that the sense of what is just and fair focuses on the
defendant to the exclusion of the victim. The combination of Harper/Henderson and McIntosh

can be deemed many thlngs but at the [***20] least, it prov1des an equal playmg field for all
parties in the criminal justice system.

III. There is no merit to Stansell's appeal.



[*P30] There is no need to dwell on the merits of Stansell's claims. As the panel recognized,
this is Stansell's second appeal to this court over the issue of whether the trial court erred by not
vacating his sexually violent predator specifications. Stansell IIl at ] 2. Stansell's claims rely on
application of State v. Smith, 104 Ohio St.3d 106, 2004-Ohio-6238, 818 N.E.2d 283, syllabus, in
which the Ohio Supreme Court held that a "[c]onviction of a sexually violent offense cannot
support the specification that the offender is a sexually violent predator as defined in R.C.
2971.01(H)(1) if the conduct leading to the conviction and the sexually violent predator
specification are charged in the same indictment." Stansell's convictions predated Smith.

[*P31] In State v. Stansell 2014-Ohio-1633, 10 N.E. 3d 795, 9 14 (8th Dist.) ("Stansell II"), the
panel concluded that "Smith does not have retroactive apphcatlon to closed cases." Id., citing |
State v. Draughon, 10th Dist. Franklin Nos. 11AP-703 and 11AP-995, 2012-Ohio-1917, and
State v. Ditzler, 9th Dist. Lorain No. 13CA010342, 2013-Ohio-4969. Stansell's claims were
overruled, and this ends any need for further inquiry into this matter. Stansell challenged his
conviction and lost. Id., delayed appeal denied, State v. Stansell, 140 Ohio St.3d 1413, 2014-
Ohio-3785, 15 N.E.3d 882. Further, Stansell II's conclusion was in keeping with constitutional
norms. Styers v. Ryan, 811 F.3d 292, 297 (9th Cir.2015), citing Griffith v. Kentucky, 479 U.S.
314,323, 107 S.Ct. 708, 93 L.Ed.2d 649 (1987) ("When a constitutional rule is [***21]
announced, its requirements apply to defendants whose convictions or sentences are pending on

direct review or not otherwise final."). There is no need for the further [**1282] expenditure of
judicial resources in this matter.

[*P32] Accordingly, I concur with the majority's conclusion, only insofar as the Ohio Supreme
Court has already resolved the question we are tasked with answering. Because finality in
convictions should be equally applied as against defendants and the state, which represents Ohio
citizens and the victims, the rationale advanced in the panel decision must be rejected. On this
basis, Stansell's motion to vacate a void judgment was properly denied. Since there is no need for
the panel to consider anything further, I would affirm on the merits. '

Dissent by: LARRY A. JONES, SR.
Dissent '

LARRY A. JONES, SR., J., DISSENTING:

[*P33] Respectfully, I dissent. As I said in the Stansell III reconsidered opinion, I believe this
case is distinguishable from Harper and Henderson. Specifically, unlike the defendants in Harper
and Henderson, in this case, Stansell will end up serving more time that what was statutorily
allowed at the time he was indicted and sentenced. This case is the perfect example of what the
United States [***22] Supreme Court spoke about regarding the doctrine of res judicata — that
is, that "[c]onventional notions of finality of litigation have no place where life or liberty is at



stake and infringement of constitutional rights is alleged." Sanders v. United States, 373 U.S. 1,
8, 83 S.Ct. 1068, 10 L.Ed.2d 148 (1963).

[*P34] Accordingly, I dissent.
DECISION OF THE MERIT PANEL
LARRY A. JONES, SR, P.J.:

[*P35] This matter has been returned to the original merit panel3Link to the text of the note for
disposition after the en banc court majority opinion determined that where a defendant's sentence
exceeds statutory limitations, the sentence is voidable; it is only void if the sentencing’ coutt
lacked subject-matter jurisdiction over the case or personal jurisdiction over the defendant. In
light of the en banc court's majority opinion, we are again called on to apply the law as resolved
by the en banc court and address the other argument raised in Stansell's original appellate brief.
Stansell's assignment of error reads: "The trial court erred as a matter of law in denying

Appellant's Motion to Vacate Sexually Violent Predator Specification and Re-Sentence
Defendant."

[*P36] In this appeal, Stansell challenges his sentence on two grounds: first, contending that it
is void and, second, contending that it is a violation of [***23] ex post facto law. As the writer
of this majority merit panel opinion, I am constrained to follow the law as determined by the en

banc majority court; consequently, this majority opinion of the merit panel affirms the trial
court's decision.

Factual and Procedural History

[*P37] In 1997, Stansell was sentenced for certain rape offenses that included two "life-tail"
sexually violent predator specifications. The law at the time did not allow the specifications for
offenders who had not previously been convicted of a sexually oriented offense. Stansell did not
have any prior convictions for a sexually oriented offense. Stansell filed a direct appeal from his
convictions, but did not challenge the sexually violent predator specifications. State v. Stansell,

- 8th Dist. Cuyahoga No. 75889, 2000 Ohio App. LEXIS 1726 (Apr. 20, 2000) ("Stansell I").
[**1283] In 2004, in State v. Smith, 104 Ohio St.3d 106, 2004-Ohio-6238, 818 N.E.2d 283, the
Ohio Supreme Court found that the specifications could not be applied to defendants who, like
Stansell, lacked prior convictions for sexually oriented offenses.

[*P38] In 2014, Stansell brought his first challenge to his specifications in State v. Stansell, 8th
Dist. Cuyahoga No. 100604, 2014-Ohio-1633, 10 N.E.3d 795 ("Stansell II"). This court declined

to adopt Stansell's argument that his sentence was void and refused to apply the Ohio Supreme
Court's decision in Smith retroactively.



[*P39] This appeal started in [***24] 2019, when Stansell again challenged the specifications.
State v. Stansell, 2020-Ohio-3674, 154 N.E.3d 1179 (8th Dist.) ("Stansell III"). In the original
panel opinion, the majority found Stansell's sentence to be void under an ex post facto rationale
and vacated his sexually violent predator specifications. In doing so, the majority relied on the
void sentencing doctrine as it existed prior to the Ohio Supreme Court's decisions in State v.
Harper, 160 Ohio St.3d 480, 2020-Ohio-2913, 159 N.E.3d 248, and State v. Henderson, 161
Ohio St.3d 285, 2020-Ohio-4784, 162 N.E.3d 776.

[*P40] Upon reconsideration, the panel issued a reconsidered opinion distinguishing the

holdings in Harper and Henderson from this case based on the fact that the trial court exceeded =

its statutory authority in sentencing Stansell in 1997. State v. Stansell, 8th Dist. Cuyahoga No. -
109023, 2021-Ohio-203, 166 N.E.3d 1287 ("the reconsidered opinion"). The reconsidered
opinion acknowledged that it was not following the decision in Stansell II in regards to voidness.

[*P41] As discussed in the en banc portion of this opinion, the reconsidered opinion's
interpretation of Harper and Henderson conflicted with State v. Brooks, 8th Dist. Cuyahoga No.

108919, 2020-Ohio-3286, and State v. Starks, 8th Dist. Cuyahoga No. 109444, 2020-Ohio-4306.
It has now been decided by a majority of this court en banc that where a defendant's sentence
exceeds statutory limitations, the sentence is voidable; it is only void if the sentencing court
lacked subject-matter jurisdiction over the case or personal jurisdiction over the defendant. We
now apply [***25] that law to Stansell's contention raised in his original brief that his sentence

is void, and address the remaining issue of whether his sentence was in violation of ex post facto
principles.

Analysis

[*P42] Inregard to the void and voidable distinction, the common pleas court had subject-
matter jurisdiction over Stansell's case. The court also had personal jurisdiction over Stansell.
Thus, the sentence cannot be void; if anything, it could only be subject to vacation on the ground
that it was voidable. Under Harper, "[w]hen the sentencing court has jurisdiction to act,
sentencing errors * * * render the sentence voidable, not void, and the sentence may be set aside

if successfully challenged on direct appeal.” Id. at § 42. Because Stansell did not challenge his
sentence on direct appeal, it must stand.

[*P43] We likewise find that Stansell's appeal does not withstand a challenge based on ex post
facto law. Article I, Section 10, U.S. Constitution forbids state legislatures from passing any ex
post facto law. "The Clause is aimed at laws that 'retroactively alter the definition of crimes or
increase the punishment for criminal acts." California Dep't of Corrections v. Morales, 514 U.S.
499, 504, 115 S. Ct. 1597, 131 L. Ed. 2d 588 (1995), quoting Collins v. Youngblood, 497 U.S.
37,41-43, 110 S.Ct. 2715, 111 L.Ed.2d 30 (1990); see also Beazell v. Ohio, 269 U.S. 167, 169-
170, 46 S.Ct. 68, 70 L.Ed. 216 (1925). "Of central concern in an Ex Post Facto Clause analysis is



whether the defendant had 'fair warning' [**1284] and therefore [***26] notice of the change
in the law." State v. Townsend, Slip Opinion No. 2020-Ohio-5586, q 10, 163 Ohio St. 3d 36, 167
N.E.3d 954; quoting Weaver v. Graham, 450 U.S. 24, 28, 101 S.Ct. 960, 67 L.Ed.2d 17 (1981).

[*P44] Here, the version of R.C. 2971.01(H)(1) in effect when Stansell committed the crimes
defined a sexually violent predator as a person who had previously been convicted of a sexually
oriented offense. Although it is true that Stansell did not fit the definition of sexually violent

predator because he did not have a prior conviction, the law ‘was not applied retroactlvely to him;
therefore, there was no ex post facto implication.

[*P45] Stansell cites the following cases in support of his ex post facto challenge: State v.
Clipps, 8th Dist. Cuyahoga Ne. 107747, 2019-Ohio-3569, State v. Frierson, 8th Dist. Cuyahoga,
2019-0Ohio-317, 129 N.E.3d 1004, and State v. Townsend, 8th Dist. Cuyahoga No. 107186,
2019-Ohio-1134.4Link to the text of the note Those cases are all distinguishable from this case,
however, because the successful ex post facto challenge in those cases related to crimes that were
committed before the April 2005 amendment to the definition of a sexually violent predator, but

upon which the state sought to have the amended statute apply. The court elaborated, for
example, in Townsend as follows:

In this case, the statutofy change created more than "a sufficient risk of a higher sentence" by
actually imposing a sexually-violent-predator specification on Townsend that had not applied
when he committed his crimes. Townsend received a harsher sentence based on the difference
between [***27] the sentencing scheme in place when he committed his crimes and the
sentencing scheme in place when he was indicted. The amendments to R.C. 2971.01(H)(1)
resulted in a new definition of "sexually violent predator" that allowed, for the first time, the
underlying conduct in an indictment to satisfy the specification without a prior conviction. As a
result, the amendment enhanced Townsend's punishment by subjecting him to indefinite
sentencing under R.C. 2971.03. Without the sexually-violent-predator specification, Townsend
would have faced a definite term of three to 10 years for the first-degree felony offenses (rape
and kidnapping) that he committed before April 29, 2005. Here, the trial court imposed a prison
sentence of five years to life for each of the 2003 offenses in Counts 1, 2, 3, 7, and 11 and ten
years to life for the 2005 offense in Count 9. Given the harsh consequences that the new
sentencing scheme imposed on Townsend, we have no difficulty concluding that enforcing the
new sentencing scheme against him did not comport with "principles of 'fundamental justice."™

(Citations omitted) Townsend at § 12, quoting Peugh v. United States, 569 U.S. 530, 544, 133
S.Ct. 2072, 186 L.Ed.2d 84 (2013), and Peugh at 546, quoting Carmell v. Texas, 529 U.S.513,
531, 120 S.Ct. 1620, 146 L.Ed.2d 577 (2000). Here, Stansell was not sentenced to a higher

sentence because of a statutory change; thus [***28] ex post facto law is not implicated here.



Conclusion

[*P46] For the reasons discussed above, the sentence was not void because the trial [**1285]
court had subject-matter jurisdiction over the case and personal jurisdiction over Stansell. Any
argument that it was voidable is res judicata since Stansell failed to raise it in his direct appeal.
Further, because Stansell was not sentenced to a higher sentence due to a statutory change, there
was no ex post facto violation. Thus, Stansell's sole assignment of error is overruled.

[¥*P47] Judgment affirmed.

It is ordered that appellee recover from appellant costs herein taxed.

The court finds there were reasonable grounds for this appeal.

It is ordered that a special mandate issue out of this court directing the common pleas court to
carry this judgment into execution.

A certified copy of this entry shall constitute the mandate pursuant to Rule 27 of the Rules of
Appellate Procedure.

LARRY A.JONES, SR., PRESIDING JUDGE, MARY EILEEN KILBANE, J., and,
EMANUELLA D. GROVES, J., CONCUR

Footnotes
1Link to the location of the note in the document

The state claims that the panel's finding in the Stansell III reconsidered opinion conflicts with
Stansell II and State v. Speed, 8th Dist. Cuyahoga No. 105543, 2018-Ohio-277, regarding
whether Stansell's sentence is void due to his sexually violent predator specification and whether
his challenge to it is barred by res judicata. The state frames the conflict question as follows:
"Whether the Ohio Supreme Court's decision in State v. Smith, 104 Ohio St.3d 106, 2004-Ohio-

6238, 818 N.E.2d 283, 818 N.E.2d, applies retroactively to closed cases that became final prior
to Smith being decided." .

2Link to the location of the note in the document

The natural question that arises from this change is, what relief could a defendant who failed to
appeal a ruling have if the state moved to impose a penalty that was more than the maximum? In
State ex rel. Fraley v. Ohio Dept. of Rehab. & Corr. 161 Ohio St.3d 209, 2020-Ohio-4410, 161



N.E.3d 646, a writ of mandamus was granted to prevent the Ohio Department of Rehabilitation
and Correction ("ODRC") from adding additional time to the original sentence issued in error,
concluding that any errors in the final entry of conviction must be timely challenged and cannot
be unilaterally corrected by the trial court or the ODRC. Id. at § 17. 1t logically follows, that
offenders seeking to challenge an allegedly erroneous sentence must do so in a timely direct
appeal. If the error is not timely challenged, it could only be raised in a motion to reopen the

appeal under App.R. 26(B) or, if no appeal had been filed, as a delayed appeal under App.R.
5(A).

3Link to the 1ocat10n of the note in the document

At the time the last opinion in thls case was 1ssued State V. Stansell 8th Dist. Cuyahoga No
109023, 2021-Ohio-203, 166 N.E.3d 1287, Judge Patricia Blackmon was on the merit panel for

this case. Judge Blackmon has since retired, and Judge Emanuella Groves has assumed Judge
Blackmon's docket.

4Link to the location of the note in the document

Clipps, Townsend, and Frierson were accepted by the Ohio Supreme Court for review. The court
has affirmed this court's decisions in all three cases vacating certain sexually violent predator
specifications as violating ex post facto law. See State v. Clipps, 162 Ohio St.3d 313, 2020-Ohio-
6748, 165 N.E.3d 31; State v. Townsend, Slip Opinion No. 2020-Ohio-5586, 163 Ohio St. 3d 36,
167 N.E.3d 954; and State v. Frierson, 162 Ohio St.3d 193, 2020-Ohio-6749, 164 N.E.3d 453.
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No. 23-3056 FILED

. . Apr 10, 2023
UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT DEBORAH S. HUNT, Clerk
) ,
)
Inre: MICHAEL STANSELL, )
: ' ) ORDER
Movant. ) B
. ) o

Michael Stanséll, an tho prisoner proceeding pro se, moves for an order authorizing the
district court to consider a second or successive petition for a writ of habeas corpus under 28 U.S.C.
§ 2254. See 28 U.S.C. § 2244(b)(3)(A). Because Stansell raised his first proposed claim in a prior
§ 2254 petition and because his second proposed claim does not rely on a new, retroactively
applicable, rule of constitutional law or newly discovered evidence of his actual innocence, we
deny the motion.

In 1998, Stansell pleaded guilty to two counts of rape of achild under 13, one count of rape
with a sexually violent predator (“SVP™) specification, two counts of corruption of a minor, one
count of gross sexual imposition with an SVP specification, and one count of pandering obscenity.
The trial court imposed a “life-tail” sentence of 20 years to life in prison. The Ohio Court of
Appeals affirmed, and the Ohio Supreme Court denied leave to file a delayed appeal. Stare v.
Stansell, No. 75889, 2000 WL 426547, at *6 (Ohip Ct. App. Apr. 20, 2000), app. denied, 747
N.E.2d 252 (Ohio 2001).

Stansell filed a pci:tition for a writ of habeas corpus, which the district court dismissed,
finding that Stansell’s cla_il;ns were both procedurally defaulted and time-barred. Stansell did not
appeal. Years later, he reﬁlfﬂ@d to state court and filed a motion to vacate the SVP specifications,

which the trial court denied. The Ohio Court of Appeals affirmed but remanded to the trial court
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for the limited purpose of imposing post-release control. Siuie v. Stansell, 10 N.E.3d 795, 799
(Ohio Ct. App. 2014).

Stansell then moved our court for leave to file a second or successive habeas petition.
Concluding that authorization was unnecessary in light of the recently amended Judgment
imposing post-release control, we denied the motion as unnecessary and transferred Stansell’s
habeas petition to the district court for consideration. In re Stansell, 828 F.3d 4}2_, 418, 420 (6th
Cir. 2016). In his petition, Stansell arguéd thél he was deprived of due précesé', because the
indictment and evidence were insufficient to support the SVP spéciﬁcations, and his life-tail
sentence should be vacated. The district court denied the § 2254 petition, finding that the claim
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of apbealability. Stansell v. Eppinger, No. 17-3988, slip op. at 3 (6th Cir. Jan. 23, 2018).

Stansell returned to state court and, relying on recent state-law precedent, again moved to
vacate the SVP specifications. The trial court denied the motion, but the Ohio Court of Appeals,
both initially and on reconsideration, vacated the trial court’s judgment and remanded the case
with instructions to resentence Stansell without the SVP specifications. State v. Stansell, 166
N.E.3d 1287, 1294 (Ohio Ct. App. 2021); State v. Stansell. 154 N.E.3d 1179, 1183 (Ohio Ct. App.
2020). The Ohio Court of Appeals explained that the version of Ohio Revised Code
§ 2971.01(H)(1) that was in effect when Stansell was sentenced authorized an SVP specification
only if a defendant had been convicted of a sexually oriented offense on a prior occasion. Stansell.
154 N.E.3d at 1183. Stansell has no such prior conviction and. therefore, “could not qualify as a
sexually violent predator at the time he was sentenced.” /d. see Stansell, 166 N.E.3d at 1292.
The Ohio Court of Appeals found that, although the life-tail sentence was an agreed-upon sentence.
it was not authorized by law and was void. Stanse/l. 154 N.E.3d at | 183; see Stansell, 166 N.E.3d
at 1292. The Ohio Court of Appeals subsequently granted en banc review, however, and vacated

its panel decisions. Stare v. Stansell. 173 N.E.3d 1273, 1276 (Ohio Ct. App. 2021) (en banc). It
found that, although Stansell’s sentence exceeded statutory limitations, that merely rendered his

sentence “voidable, but not void.™ /4 at 1274. The Ohio Supreme Court initially granted leave to
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appeal, State v. Stansell, 175 N.E.3d 547 (Ohio 2021), but later dismissed the appeal as
improvidently accepted. State v. Stansell, 195 N.E.3d 129 (Chio 2022).

Stansell now moves for leave to file a second or successive § 2254 petition in which he
would l;aise two claims. First, he would argue that the state courts violated his due process rights
.by denying his requests to reduce the maximum penalty of life imprisonment. He contends that
the life sentence is void because it is based on the SVP specification, which is “not authorized by
- law.” Second,-Stansell would argue that his.mé’xinﬁim sénteﬁce of life imprisonment constitutes

cruel and unusual punishment in violation of the Eighth Amendment.

This court may authorize the filing of a second or successive habeas petition only if the

new rule of constitutional law, made retroactive to cases on collateral review by the Supreme
Court, that was previously unavailable™; or (2) facts that “could not have been discovered
previously through the exercise of due diligence” and that, “if proven and viewed in light of the
evidence as a whole, would be sufficient to establish by clear and convincing evidence that, but
for constitutional error, no reasonable factfinder would have found the applicant guilty of the
underlying offense.” 28 U.S.C. § 2244(b)(2), (b)(3XC). Any claim that was raised in a prior
§ 2254 petition is subject to dismissal. 28 U.S.C. § 2244(b)(1).

Stansell’s first proposed claim for relief is subject to dismissal because he raised it in the
habeas petition that he filed in 2015. Stansell’s second proposed claim identifies a new ground for
relief but is not based on a new, retroactively applicable rule of constitutional law or newly
.discovered evidence of Stansell’s actual innocence. Stansell contends that the Ohio Court of
Appeals’ recent recognition of the impropriety and voidability of the SVP specification qualifies
as new evidence. But a new state-court decision is not evidence, and, in any event, “actual
innocence means factual innocence, not mere legal insufficiency.” Souter v. Jones, 395 F.3d 577.
590 (6th Cir. 2005) (quoting Bousley v. United States, 523 U.S. 614, 623 (1998)). At most, the
Ohib Court of Appeals decision addressed the legal validity of his sentence. not his innocence.

Therefore, it does not qualify as new evidence.
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For the foregoing reasons, we DENY Stansell’s motion for authorization to file a second

or successive habeas petition.
ENTERED BY ORDER OF THE COURT

A A

Deborah S. Hunt, Clerk

et \ et
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Before: CI.LAY, THAPAR, and LARSEN, Circuit Judges.

THIS MATTER came before the court upon the motion by Michael Stansell to authorize
the district court to consider a second or successive 28 U.S.C. § 2254 petition for a writ of habeas
corpus.

UPON FULL REVIEW of the record and any submissions by the pérties,

IT IS ORDERED that the motion for authorization is DENIED.

ENTERED BY ORDER OF THE COURT

At

Deborah S. Hunt, Clerk




