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QUESTION(S) PRESENTED

I. Could Jurlsts of reason debate the dlStrlCt court s resoLutlon,
or conclude the issue presented is adequate to: deserve encourage-
'to proceed further, w1th respect to the denlal of Petltloner S
Flfth Amendment rlght to due process where the dlstrlct court
'found the. government commltted multlple breaches of

: &mt had found the

.errOrs harmless under the standard set forth in Kotteakos v.

United States, 328-U.S. 750 (1946)?

Suggested Answer: Yes.

II. 1Is a Sixth Amendment claim of denial of counsel of choice
v subJect to procedural default where the trlal court fails to

hold a hearlng on the issue prlor to the den1a17

SuggeSted Answer: ~No.

ITI. Where the Court of Appeals.conceded that'the record was not
.developed as to_the:reason why the trial court denied Petitioner
his right to his chosen counsel, was it 'error for said Court of
Appeals to find that,Petitioner_prooedurally:defaulted his Sixth

‘Amendment claim of denial of counsel of choice?
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| IN THE |
SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF. CERT!ORARI
: Petitiener respectfully prayé t_hata wrlt of certiorari issue to review the judg'ment belotv.
- OPINIONS BELOW

[X] For cases from federal courts

" The opinion of the United States eourt of appeals appea.rs at Appendlx

_to
the petition and is :
[ ] reported at ' ' ' _; or,

[ 1 has been designated for publication but is not yet reported; or,

[X] is unpublished. And, a copy of the order from sahd United

States Court of ap)peals denying expansion of COA appears
at Appendix: B to the petition;

The opinion of the United States district court appears at Appendix D to
the petition and the associated Order appears at Appendix C and
[ 1 reported at 3 Or,

[ ] has been designated for publication but is not yet reported; or,

[A is unpublished. And, a copy of. 'said District Court's Order

denying Petitiener's—Motion toAlter—Judgment—Under—Fed:

- " R. Civ. Proc. 59(e) appears at Appendix E.
[ 1 For cases from state courts: ' PP _

The Qpirﬁon of the highest state court to review the merits appears at
Appendix __to the petition and is B
[ 1 reported at _ - _;or,
- [ 1 has been designated for publication but is not yet reported or,
L1is unp_ubhshed '

‘The opinion of the- | : _ _ court
appears at Appendix- : to the pet_ition‘and is

1 reported at - _;or,
[ ] has been designated for pubhcatmn but is not yet reported or,
[ 1is unpubhshed ' :




. JURISDICTION
[X] For cases from federal courts -

The‘ date on which the Umted States Court of Appeals deaded my case
was November 30 2022

[ No. petitioﬂ fdr_rehearihg was timely filed in my case.

The jurisdiction of this Court is invokedv under 28 U. S. C. § 1254(1).




-

CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

The Fifth Amendment to the United States Constitution states:

No perscon shall be held to answer for a capital, or

- otherwise infamous crime, unless on a presentment or
indictment of ‘a:Grand Jury, except in cases arising
in the land or navaljforces or . in the Militia, when
in service in time of war or. public. danger, nor shall
any person be subject to-be twice put in jeopardy of
life or "limb; nor shall be compelled in any criminal
.case to be a witness against -himself, nor be deprlved
of life, liberty, or property, w1thout due process of
law, nor shall private property be taken for publlc '
use, without just compensation.

U.S. Const., Amend.'S.

- The Sixth Amendment to the United States Constitution states:

In all criminal :prosecutions,. the accused shall enjoy
the right to speedy and public trial, by an impartial
jury of the :State and district wherein the crime shall
have been committed, which district shall be previously
ascertained by law, and to be informed of the nature
and cause of the accusation; to be confronted with the
witnesses against him; to have compulsory process for
obtaining witnesses in:-his favor, and to have the
Assistance of Counsel for his defence.

.U.S. Const}, Amend. 6.
| Other préfisioné of law.inVOlVed in this.petitionLinclude:
28 U.S.C. § 2253;
28 U.S;C!_§.2255;-and,
s Federal Rulés 6f Criminal Procedure 16.
Pﬁréuant to Ruleila.l(f) of the Supreme-Cburt of the United:Stafgs,‘
~the pertinent textvof,Said prdvisiqns-are sétiout in an appendix |

~heretd. ‘See Appx. G.



STATEMENT OF THE CASE

The 1nstant petition arose from proceedings under 28 U.s. .C.
§ 2255 where Petitioner collaterally attacks his criminal con-
~viction out: of the United States District Court for the Eastern |
District of Pennsylvanla. In denying relief said distrlct court
had granted certificate of appealabllity (COA) for just ome of
Petitiomer's claims—i.e., that the trial court had erroneously
denied him his counsel of ch01ce in violation of the Sixth Amend-
ment of the United States Constitution |

On appeal ‘to the United States Court of Appeals for the
Third Circuit, Petitioner moved .to expand the scope of certificate
of appealability by considering two additional claims that had
been presented in his § 2255 petition. Said appellate court
denied Petitioner s application to expand the scope of COA

Subsequently, said appellate court eventually affirmed the

District Court's dnn12J.0f relwef on grounds that Petitioner had

023

procedurally defaulted his counsel—of-ch01ce claim. Both judg-
ments (1 e., denial of expansion of scope of COA and affirmation

of denial of habeas relief) are subject of the claims in this

1nstant petition.

BACKGROUND
On June 29,~2005Q a grand jury sitting in the Eastern Dis-
trict of Pennsylvania indicted Petitioner,and'seven co-defendants
_on multiple counts in v1olation ‘of federal drug laws. Petitioner
was charged as to two counts count One. kconspiracy to distribute-

five kilograms of cocaine in violation of 21 U.5.C. § 841(b)(1)(A))_

4.



.and Count Thlrteen (posse851on of 506 grams ot.cocalne in wlola—
-tlon of 21 U.s.c. § 841(b)(1)(A)) Appx F pp. 1-11, 23

Petltloner has 1ncluded at Appendlx H a copy of hls.openlng
brief flled by habeas counsel in the court of appeals below pr1-
-marlly tor the purpose of demonstratlng that certaln argtments
had: been raised that. were not addressed in the oplnlon 1ssued by
‘the court of appeals.; Hereln,'Petltloner prov1des a summary of
hthe most relevant procedural history.of the case, but, should this
Court be 1ncllned to explore a more detalled descrlptlon thereof
.1t may examine the Statement of the Case- section of ‘said document
'See Appx. H, pp- 2 8 (brief paglnatlon)

Prior to to oelng indicted, Petitioner had retained Nino
.Tinarl,_Esq to represent him and just after the 1ndlctment
issued, Mr‘ Tinari entered his. notlce of appearance on Petitioner's
behalf. At some point prior to trlal Mr. Tlnarl had submitted
to the trial court a Rule to Show Gause as. to why he should not

be permitted to withdraw as counsel. Said document was never

fiied on the DistriCt-Court's docket. Without holding a hearing
'-or otherwise affording Petitioner'an.opportunity to respond to
the.Rule'to Show -Cause, the trial court iSsUed-an.order granting
Vb Tinari's withdrawal. | | |
-Twordays later, -the ‘trial court appointed substitute'counsel,

uWilliam Qannon,'Esq;, to vrepresent Petitioner. Trial commenced
bﬁ'Apfil 17 andvended.on Aprll 20, 2006. The jury'found'Peti—
"tloner gullty as to. both”counts for which he was- charged

On August 11y 2006 the Dlstrlct Court sentenceo Petltloner
" to 240 months 1ncarceratlon rollowed by 10 years superv1sed
,hrelease; | . |
STEETEET ':53f“



- On dlrect appeal the United States CoUrtrof'AppealSvfor'the
_ Thlrd C1rcu1t afflrmea Petltloner s conviction. and sentence See

'Unlted States V. Calhoun, 276 Fed. Appx 114 (jrd Cir. 2008)

_ On March 9, 2010, Petltloner flled a timely Motiom to Vacate
his conviction pursuant.tog28tU.S.C._5‘2255 ralslng*l9-CLa1ms for
'frellef | | |

On Octooer 3, 2012 after app01nt1ng counsel to represent
.Petltloner in the habeas proceedlngs, the Dlstrlct Court held the
- first hearlng of sald proceedlngs, but had limited the scope of
'sald hearlng to address only omne ot,Petltloner s claims of inef-
-feCtive vassistance of counsel. At said hearing, the District
~ Court, ant1c1pat1ng the need for additional hearings based upon
habeas counsel s Motion for. Partlal Reconsideration, expanded
its scope of habeas review.

Discovery ensued thereafter, whereupon the Government pro-
vided habeas counsel a copy of | | |

appearlng “dne-thes last ¢wompages of Appendax I

On February 28, 2013, the Dlstrlct Court granted Petltloner’
a new tr1al based solely upon one of hlS 1neffect1ve assistance-
_»counsel clalms and consequently determlned all other claims moot.
lhe Government appealed the order grantlng a new trlal and

-the Unlted States Court of Appeals for ‘the Third Circult over-

o turned said order. See Unlted States v. Calhoun, 600 Fed. Appx

_842.(3rd’Cir. 2015).- Sald court remanded the matter for cons1-'

'vderat1on of - Petltloner s prev1ously mooted ClalmS Id.; at847

v Shortly thereatter, the Dlstr1ct Court- ordered Petltloner s

_ball revoked sans hearlng (haVLng been released on hlS own recog—r
':'nlzance;tnrougnoutjihe maJorlty of tnevuovernment~s appeal).

6.



AOn'Januaryv6' 2017 the Dlstrlct Court held another hearlng
with respect to the remalnlng clalms that were prev1ously mooted»
due to the grant'of a new trial. One of the 1ssues addressed at
_ sald hearing concerned the aforementloned

B prov1ded by the Government as part of discovery
for the habeas proceedlngs At sald hearlng, the Dlstrrct Court
vhad spec1flcally asked the Government whether, pursuant to a pro-

,v131on set forth 1n o, Petltloner had

overt acts occurrlng after January 11, 2005

The dlalog between the Court and the Assistant.
~United States Attorney (AUSA)-ass1gned to the case follows:

THE COURT: Can you. tell me when exactly the
. : into effect?
[AUSA]: January 11.
THE COURT: January 11lth of 20057
[AUSA]}: Correct.
THE COURT: 'So any act after that
’ ?

-[AUSA]: Correct. [...]

Tr. 1/6/17, pp. 67-68; Appx. L, at 67-68.

iThe Government's only defense to the clalm.that Petitioner
was wrongfully charged with'oyert acts occurring after January‘.
11, 2005.as charged in the conspiracy in Count One was that

| 'Petitioner ' acts charged
where persons,other than'him are named in the acts. Id., at

68-69.

Shortly after said hearlng, Petitioner filed to the Dis-
. 1
’.trict Court a request provse to expand the record based upon

what he percelved to be deficiencies in habeas counsel s per-

formance at satd.hearlngt Sa1d flllng prompted ‘the Dlstrlct

Court to hoid'anOther_hearlng.on_Marcn 2, 2017.
. . - o 7 o B .,\.":'{': _',-_ - e - e [ T "‘v={i. T ke oy




One:of'the issues addressed at said hearing was Petitionef’S'
“request to set the matter straight as to whether either of his
:defense counsel received a copy of To this point, the
District Court asked the Government's position, whereupon the
Government submitted a stipulation that neither pre-trial counsel
nor trial counsel could have received a copy of

- {ausal: ..;_I_Would state it this way. T [first]
got access to. ] during the course of the :
2255 proceedings by going to the DEA and they opened

[] a separate file that they maintained.

' [...ﬁ 1 have no reason to-believe that [pre-trial
prosecutor for the Governemnt | obtained that filel]
or turned over those document. So, based on the
available evidence, I agree that the Court should
find that it was not turned over.

Tr. 3/2/2017, p. 6; Appx. M, at 6. The District Court then
admitted into evidence as "Court Exhibit 1" (prompted
in part by Petitioner's complaint that habeas counsel had
failed to admit said document into evidence at the prior

hearing) and acknowledged the Government's stipulation that

~"the prosection [] never provided )} to either trial

‘counsel dr prior counsel, Mr. Tinari or [..;] Mr.Cannon." Id;i
at 7. Notably, thé Disﬁrict Court had stated "and that should
satisfy.any confusion .on the issues;relatiﬁg fo ].“ 
Id., at 6.

| Another pfoblem that fetitioner attempted ‘to address at
said hearing was his complaint that "there wasvno foundation

laid for the admission of U] 1d., at 29-30. The

e

District Courf épparently thougﬁt that such a. complaint was

v,pointiess on grbundé-tbét was ''in the reédrd.” Id. at

30. Yet,'the“record.is bereft_of any'tesﬁimony as to wha'had
or.as_to_thé context of its ! S

B



On March 20, 2019,.the District Court-denied.all'remaining
claims in Petitiomer's § 2255 Motion, but'granted'Certificaté,of
Appeélability as to his claim for denial of counsel of choice.
Appx. C. Said court also issued an opinion aécompanyihg said
order. - Appx. D.

The District Court's opinion did acknowledge multiple viola-
tioné of - o ' on the part of the Govern-
‘ment. As to the Government's violation .with respect to the
chérging of Pefitioner, the District Court correctly states:

Beginning with the indictment, Petitionmer and his []
co-conpirators were all charged with conspiracy, and
the February 3[ 2005] cocaine seizure was included -
among the overt_acts of the conspiracy, which not only
occurred after ) the conspi-

racy, but also was ,
on that date. This was a violation of

Appx. D, at 27.
The District Court also correctly acknowledged at least two
~other overt acts——i.e.,.thé January 14, 2005 seizure of cocaine

and the January 26, 2005 sale.of.cocaine——.are="sighificant” in that

both appear T v : . ‘and that
“[w}ithout fhem, the quanﬁity of cocaine that can be attributed
to the coﬁsﬁiracy falls well below fiVé kilogramsﬁ that trigger
the mandatory minimUm sentence under 21 U.S.C..§ 841(b)(1)(A).
1d., at 25. |

The District Court'also_acknowledged trial testimony and
the Covernment‘s closing arguments that attributed to Petitioner

. and étated: |
FEach of these references to Petitionep‘s Februafy 2005

involvement in the conspiracy - _ _, Since
: in the conspiracy at that -

. .~ point was in
1d., at 29. ' '



K3

Despite chargingIPetitlonerlwith innocent conductvand

and_submlttlng to the Jury testlmony and

argument to attribute said conduct- to Petltloner at tr1al he

‘District Court denied Petitioner reliet'statlng:

Because the jury was made aware of e
, the risk that _ ' - played
- a4 role in ‘Petitioner's conv1ctlon was mlnlmal ‘and
the Court must conclude that -the Governemnt s
'breaches of _ were harmless
I1d., at 30. Th1s was found desplte the fact the Jury had never
been instructed as to .what constltues
B suff1c1ent to acqu1t
Furthermore, contrary to the Dlstrlct Court's prior effort
to "satisfy any confus1on with respect to whether defense coun-
sel had received a copy of ' i back at . the March 2, 2017 habeas

hearing. the District Court's opinion erroneousl noted that "It
g . pinior y ,

appears that his retained counsel, Tinari, had copy of o

but that no copy was ever prov1ded to Cannon. ' 1d., at 31, n. 11l4.

,leen the Government s prior stlpulatlon otherwise, 1t is not

discernable whether thls error on the part of the District Court
had played a role in 1ts analys1s.

Notably, the District Court also inaccurately describes

the testlmony of DEA Agent Hodnett as ”describing'execution of

! ld., at 30, n. 111. Agent Hodnett had never testified

ﬁto the ex1stence of _": ,A | ' _ - “and the

referenced testlmony was SO0 deV01d of legal implications ln.this_

regard that even the prosecutor never_bothered-to investigate,or

. follow up in any way on the subject unt1l prompted by detalled .

"Jdlscovery requests under. hls own admlss1on that occurred "durlng

-,

the course of the 2255 proceedlngs.._ Appx._M; at 6

',lO;f



"With'respect to Petitiohétxs claim that the trial cguft had'
" denied him his right to counsélfofnchoice, the District Court con-
- ducted a fairly thorough aésessment of the circumstances and con-
cluded:
-In short, the record strongly suggests the Petitioner
was- denied his counsel of choice, and there appear to
be no countervailing justifications to support the ,
decision to permit retained oucnsel to withdraw. This
violation of. Petitioner's Sixth Amendment rights, if
timely asserted, would rise to the level.of structural
error and warrant reversal of Petitioner's conviction.
Appx. D, at 12. _Nevertheleés, said court denied relief on grounds
that Petitiomer had procedurally defaulted the claim where substi-
tute counsel failed to raise the issue. 1Id., at 12-17. Yet, the
District Court granted Certificate of “Appealability because
reasonable jurists could disagree "and conclude that the nature
of [substitute counsel”s] appointment left Petitioner with no real
opportunity to raise his counsel-of-choice claim until the present

proéeedings.” Id., at 17.

Petitioner thereafter filed a timely Motion to Alter Judg-

ment'purSuant_to‘Federal Rules of Civil Procedure 59(e). Therein,.
Petitioner had :eminded the District Court he had raised the argue'

menit that the aforementione& due-process/' B . elaim was sub-

ject to analysis under Santobello v. New York, 404 U.S. 257 (1971),
but the court’'s March 20, 2019 opinion never addressed this point.
On'September,ZA, 2019, the District Court denied said motion, inter:

alia, holding thatAPetitionér was precluded from such a claim on

grounds'that the caée of Puckett v. Unitéd[States;SBEﬂLSti?9KQOOQ)
had “explained that_Séﬁtbbellofs holdiﬁg reéuiring'revgrsal when
.deernmeﬁt'_” o _ 1. :4>m : ohly éppiieé:when,the éonf
'{émpqraﬁeous objection rﬁle-is followed}“'*Appx.‘E,_gt.S.

5_ 114:,



| On: Octobervé 2019‘ PelitiOﬁer flled'a pimely-Nofice of

Appeal W1th respect to the DlStrlCt Court's order denylng the
§ 2255 Motion and the order denylng the Rule 59(e) motlod

The United States Court of Appealsefor the Third Circuit
a851gned to sald appeal Case No; l9-33l0. 'Op ﬁeoember 19, 2019,
Petltloner f1led under seal . hlS Applioetion to Eipand the Scope
:of Certlflcate of Appealab1l1ty. vSaidﬁapplioaﬁlonrappears at
Aopendlx I for the sole purpose of verifying to thls'dourt that
the issue’ presented thereln is properly raised before this Court.

On December,9, 2020, the Court of Appeals denled said appli-

cation to. expand the scope of COA. Appx. B.

| Within_days_of said order, Petitioner, who had been incar-
cerated at the same prison since 2015, was transferred by the
Federal Bureau of Prisons for no apparent reason. As said
transfer necessitated separat1ng Petlfloner from all of his legal
‘materials, he. then moved for:an extension of time<=to:lfile-his

opening_bfief- The clerk'forpsaid,Court offAppeals granted

Petitioner's extension; but ordered that no further extensions'
Were-permitted. | |

As Petitioner.'wes stuck in transit with no ability to
‘access legal materials for months5 he resortedjtoffiling a
Motion for Appointmeht of Counsel. On April 2, 2021, the Court
_oEAppealspgraptedlsaid motion.

On March 31, 2022, habeas counsel.filed.an opeoing brief |
and said document appearsyﬁ Apoendlx H. | |

: On"November 30 2022 said Court ovaDpeals'lSSUed an opinidnp

"afflrmlné the Dlstrlﬂt Court's denial of §.2255 Metion.

The 1nstant petltlon followed

N
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REASONS FOR GRANTING THE PETITION |
INTRODUCTION |
,If-there was ever a formula for convicting the innocent in
' .federal courts today the instant case can well-serve as a para-

' gon for such a repugnant dev1cea According to the DiStrict.Court's

"~f1nd1ngs, the Government had charged Petitioner for acts it knew

" he could not be_Le*ally held reSDon31b1e ‘ (because he was
actually innocent\. Indeed, the Government has conceded Peti-
tioner's innocence for all overt acts charged to him in the cof==

;eplracy in Count One of the 1nd1ctment occurrlng

But,thecharging of innmocent conduct is only the first step
to achieving a wrongful conviction. This is so because there are
protections within the United States Comnstitution and those

protections would have to be cast aside somehow in order for

the formula to succeed Thus, when'Petitioner's retained counsel

submltted a Rule to-Show Cause as to why he should remain as
Petitioner's attorney,‘withoutunotice tO'respond-nor otherwise
affording Petitioner an opportunity to contést the loss of his
counsel of choice, the'Dietrict'Court issued an order peruitting.,
counsel to withdraw. As4this Court, hae previouely acknowledged,
the rlght to counsel of choice is the root meaning of the rlght

" to counsel as guaranteed by-the Slxth Amendment.

The pétiiTtinate step in the formula for connicting the inno-
cent is the Government S suppre851on of ev1dence §0 favorable
that, had xtbeen_provlded to the defense prlor tO-trlal;‘lt would
~have,been'unaesailable grounds for a motion'to:diémiss_the”-lndlctf

) 13,0



-.ment; dust,such a due.process.violation occUrred in the instantv
‘:mattera | | | |

The final step- 1n assuringthe conv1ct10n of amn 1nnocent
person is what occurs when the accused lauches a collateral

ttack upon the conv1ction and raises claims associated- with

the aforementioned constitutional 1nf1rm1t1es. The courts that
‘are in place to. safeguard against such 1nf1rm1t1es would have to.
_dev1se standards that contravene both their own precedent and
that of this Court in order to assure that no relief can be had
for the hapless.accused, Again, this is precisely what tran-
spired in the courts below.

With respect to this final phase of JUdlClally fashioned
obstruction to. stare dec1s1s, this Court may consider whether
the fairness, integrity, and.public reputation of the proceedings
will be preserved absent correction. Where the courts below per-

mitted the Government to charge Petitioner w1th

and_said_charging was furth‘r tainted
in that it'was’donehin | |
~in which Petitionerv »_. u _=, this
is but omne factor{ ‘The Government then failed to discloSe to

Petitioner s defense counsel ' ; but,

B according

to the courts below, said suppre831on placed the Government in ,
a-more-favorable position because said courts held Petitioner to
.a more.onerous standard than he would have been entitled to had

| been disclosed prior to triale Couple this w1th the‘_
“fact thatthe trlal court had never placed on record its reasons

for permitting Petitioner S retained counsel to w1thdraw and the




ierrors'resu1t:in:constitutional‘infirmities ofxtherhighest'mag-l
'nltude. o | | . o

Should thlS Court be 1nc11ned-to exercise 1ts dlscretlon to.
take thlS matter up for rev1ew, Petltloner presents the follow1ng
'three arguments for;cons1derat10n" Each of" the clalms relatlng

‘to the aforementioned'errors'highly suggest that the dec151ons‘

. -below impugn the falrness, 1ntegr1ty, and publlc reputatlon of

' the proceedlngs as to warrant correctlon.

ARGUMENT

L. IURISTq OF REASON COULD DEBATE ‘THE . DISTRLCT COURT‘S RESOLU~-
~ TION, OR CONCLUDE THE ISSUE PRESENTED IS ADEQUATE TO DESERVE-
ENCOURAGEMENT *TO PROCEED FURTHER, WLTH RESPECT TO THE DENIAL

OF PETITIONER'S FIETH AMENDMENT RIGHT TO DUE PROCESS WHERE

THE DISTRICE COURT FOUND: THE . GOVERNMENT: COMMITTED MULTIPLE

- BUT HAD FOUND THE . ERRORS TO BE HARMLESS UNDERL.THE .
STANDARD SET FORTH IN KOTTEAKOS V. UNLTED STATES, 328 U.S.

750 (1946).

The Government conceded that it failed to disclose the exis-

‘tence of_ to Petitioner's defense

counsel. The Government also conceded that Petitioner had, pur-

suant to

The Dlstrlct Court agreed ‘with Petltloner that the’

Government upon both charglng h1m in

the consplracy 1n Count One of the 1nd1ctment w1th acts occurrlng

and upon presentlng testlmony at trlal N

as to Petltloner s 1nvolvement in. the consplracy -

o '1,_ 'Nevertheless5.the District Court-appliedlwhat equates o

f:to,the~harmless-error teSt'of Kotteakos v+ United Statesgf328 U;S. ‘



750 <1946).and found"- | to be harmless.

In multiple aspectsvof the District Court's reasoning With
jrespect to said claim,'the District Court contravened the prece-
dent of its own circuit as well as precedent of this Courta The
'Dlstrlct Court s oplnlon is also in tension w1th precedent from‘
other c1rcu1ts _ Each aspect that ‘is contrary to these precedents,
‘in turn, support the position that jurists of reason would debate
the District Court s resolution of the clalm To hold otherw1se -
hiwould be. the equivalent to suggesting that decisions from other
federal courts are:pronounced by_unreasonable jurists. As a
result, Petitioner is entitled to haVeva Certificate of Appeala-

bility issue with respect to his underlying claim.

A. The Government's failure to disclose
material to preparing a defense.

Although the District Court cast Petitioner’s claim as con-

"

stituting ""a Brady violation," see Appx. D, at 31, Petitiomer

never mentions Brady in_his amended § 2255 Motion. Rather, his
claim is simpiy described as prosecutorial misconduct for failure
.to disclose to defense counsel t | |

appears in the last two pages at Appendix I.
Indeed, the’ Government has entered 1nto the record a stlpulatlon
that was not - turned over to elther of Petltloner s defense
counsels. See Appx. M, at 6. But; the problem with castlng the .

claim strictly as a Bradz violation is problematic here because

the standard set forth in Brady v. Marylandt-373 U.S. 83 (1963)
is one of evidence that was unavailable to the defense for pur-
posesvof.presentment to_thevjury,‘whereas{_

- materiality

16.



dw1th respect to preparlng a defense lles in 1ts potency as the‘
vfocal p01nt 1n51pre trlal motlon to dlsmlss the 1nd1ctment or
_as a means to equ1tably estop the Government s 1ntroduct10n at‘
.trlal.ofrev1dence or testimony 1mmunmzed under the
| :Hence,-fhe-Governmentfs'failn:etp;disclose

Violafes Federal Rnles of Criminal Procedure 16 and, in tnrn;_
the due process clause of the Flfth Amendment. This point was
: apparentlv lost on +he courts below

Part of the confus;on arose upon Petitioner's reply to the
Government's claim that Petitioner himself "was obviously - v
of . . : | L See-Appx.iD; at 31.  The only analogous

case from the Third Circuit to refute snch.an assertion by the

Government is Dennis v;vSec'y, Pa. Dep't of Corr., 834 F.3d 263,
291-92 (3rd Cir. 2016) (en banc)(holding that the proper inquiry
is not .one of due diligence by .the defense, but "whether the

.government has unfairly 'suppressed' the evidence in question in

d.e

.ucrega%i0n~ofﬁiSsdﬂtymof—disc&osnre”974—The~sttrict—Gonrt—agreed—"‘
winh Petitioner that said stendard anplies in the instant matter,
.bnf apparently'festricted its entire analysis thereafter to the
-,standard in Brady on grounds the Dennis_case'involved a Brady.
__yioletion} _Appx. D;iat 31. | | |

. The distinction aboye'is emphasized_fof the additional pur-
pose of identifying'to'this-Court.that, should this Court exer-
cise'its'discretion to review this issue; it would not .be deci=
. ding the'circuit spiit identified by. the Dennis court perteining

“to the role that due diligence plays with respect_toda Brady-claimf"

7.



and

" relevant part:

fem = = - _—— e = - - ®

'prpx. I,“second4to-laSt oage.

The Dlstrlct Court held that ' - . assured.

at’least.the follow1ng:

Petitioner was _ , oL
R v ' , but
not . for auny : ., or any

»

"Appx. D, at 24. However, although the District Court states the

Drovisions assurances with respect toithe™ _ . it did
not explore whether the dls,unctlon ' ; _____ carried any-
;___;__uw_addltlonal - ' = Petltloner urges | that the,gongept within .
the term" ' thereln is suff1c1ent1y broad enoubh to
1nclude - 3gainst ev1dence of - belng

presented to e1ther a grand Jury or petit jury. This additional
| LSSlgnlflcant on aocount that, prior to the

‘Vhearlngs where the detalls of were addressed the manner

by whlch the courts had DreV1ously deC1ded other clalms within

Petltloner sv§ 2255 Motlon is now cal]ed into question 1n 11ght

of - “ ThlS p01nt w1ll be exoanded upon laterln thlS Detltlon

The Government has conceded that Pet1t1oner

A Y

[ ﬁ;f see Appx. L, at 67- 68



€. The Government occurring in the charging process.
As correctly found by'thé District Court, the Goverhment
violated ~ upon inclusion in the indictment in the conspi-

racy at Count One "the February 3, 2005 seizure of two kilograms

- . of cocaine —

"' Appx. D, at 27, see also Appx. F, at 11.
Yet, the District Cdurt_left open the question as to whether
“other | acts constituted a violation of the CSA, stating:

In addition, the indictment listed the January 14 and
January 26, 2005 cocaine transactions as overt acts in
furtherance of the conspiracy, which, as previously
discussed, occurred )

T i . While these tramsactioms, strictly
speaking, may not have been ) , it was
nevertheless error for the Government to charge Peti-
tioner with transactions that it knew occurred

Appx. D, at 28, see also Appx. F, at 10-11. Apparently;Athe

District Court had a very narrow interpretation of the term !

7'as that is used in the afore-

mentioed .
With a little introspedtion, it becomes clearer that Peti-

tioner was in facti o ‘ 7 o

The concept of persistence that typiecally defines a conspiracy
has been expreésed by this Court in gxptior'decision:

Since a conspiracy is a continuing offense, [] a
deféndant who has joined a conspiracy continues to
violate the.law through every moment of the con-
‘spiracy's existence, ] and he becomes responsible for
the acts of his co-conspirators in pursuit of their
common plot. - :



Smith v. United States, 568 U.S. 106, 111 (2013). Even though -

. In Ehisregard,

from this perspéctive, all overt acts

“Cf. United States v. '

Moscalaidis, 868 F.2d 1357, 1361 (3rd Cir. 1989) ("the government
‘cannot resort to a rigidly literal approach to the construction
of language"). -Thﬁs, the District Court's failure te apply such

introspection inhibited any finding that o -

Thé_DiSi;ictfﬁouri_declined_igffind_ﬁrrg:_aj_ﬁhg Grand Jury

stagé, but a reaéonéble jurist could debate.the-poiﬁt5  Tbe Govern->
ment purported to ha?e prpvided the only minutes of Grand Jury
‘testimony and the fwo days of testimony appear at Aépendix J and
K herein. It should'Be noted that nowhere in these transcripts
does there appear ény testimony pértaining to the seizure of
cocéine oﬁ'Februérvv3 2005: Yet. this begs the questlon as to ¢
~how the Grand Jurv was able to charge two of Petltloner s co-
_defendants with the- substantlve charge of posse581on in Count 17
See Appxa F, at 27. The foﬂﬂwug dialog is reveallng

MS. MANN: Does anyone haveany questlons rlaht now for
.  Agent Mueller? : :

37 :2Og;-



“THE JUROR: I do have one quest1on It's probably T
am just curious.

On the Overt Acts for the consp1racy count on page
eight, the December 13th sale, No. 14, that doesn't
seem to be connected to -any further counts in this

indictment, and I am- wonderlng why it -- I mean it"s
just wmy cur1081ty why wasn't there a count for posses-
sion?

MS. MANN I’ ll refer the count to theagent
~ BY' MS. MANN:

Q. Agent, are you looklng at paragraph fourteen on
. page e1ght7 R :
'[Agent Mueller: 1 Yes,_

Q. - Was that overt act based on an 1ntercepted phone
call? ' N

A. Yes, it was.
Q.- So there was no kilogram seized?

A. There was no kilogram selzed based on the inter-
- cepted phone call.

Q. And that's based on Agent Hodnett and the other
agent's training and experience?

A. That's correct.

Appxav , at 22-23.

It is clear from the Juror s questlon that the members of
the Grand Jury has.a copy of the 1nd1ctment on hand. A review

of the entire Grand Juryvtranscripts reveals that at no time was

the Grand Jury ever instructed not to consider the indictment as
‘evidence. With no other reference to the events of February 3,

2005 before them other than what appears in the 1nd1ctment, the

only way for the Grand Jury to have found probable cause to

indict as to the substantlve charge1unCount 17 was to extrapolate

from Agent Mueller's testlmony that. all substantlve counts (1nclu-
dlng Count 17) were occa31ons where ‘the agents had actually se1zedr-

the cocalne alleged.: Although the Grand Jury was not spec1f1cally

o21.



presented with testimony as to said coUni, it was presented with
contextual 1nformat10n that permitted the Grand Jury to infer that
not only was there cocaine seized om said occa51on but said trans-
‘action was part and parcel to.the continuing conspiracy. And,
based-upon Petitioner'e earlier contention herein,that
| | sbouid'be construed to.afford

SUCH'preSentation:befere the GrandeJﬁry:on grounds that
“the activity deseribed in Count 17 and its corfespondiﬁg o?ert
. act within the conspiracy coUﬁt Was in fact
| In short, the Government's

contextual presentation with reference to
By extension, of the introspective reading regarding
, The presentation to the Grand
Jury of testimony pertaining to the overt acts of January 14 and

January 26, 2005,'see Appx. K, at 9-10 a;d Appx. J, at 14, respec-

tively, these preseﬂ‘tments_a—l—so

TE

The District Court applled the wrongzstandard to the resolu-

tion of the errors occurring before the Grand Jury. The error

appears in a footnote'

Estevez |a co-defendant who testified on behalf of the
Government] confirmed [the drug quanflty] at trial,
‘meaning that any error in the grand jury's determlnatlon
was rendered harmless by the jury's later guilty ver-
dict. See United States v. Mechanik, 475 U.S. 66, 70
_(1986)("[T]he petit jury's subsequent guilty verdict
means not only that there.was probable cause to believe
that the defendant’'s were guilty as charged, but also

that they were . in fact gu1lty as charged beyond a rea-
sonable doubt "). ‘

Appx. D, at 27, m. 102.
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_The District Courtis reliance on Mechanik is_misplQCeda_The'
"distindtiohAwas noted in Third Circﬁit precedent:

The grand jury abuses in the present case ... are
different from the -violation that was at issue in :
Mechanik, which at worst, was technical, and, at most,
Tould have affected only the. grand jury's determina-
~ tiom of probable cause. ... The case tefore us raises
" the question of whether the government violated the
defendant's right to fundatmental fairness. ... A v
 petit jury determination of guilt will not moot these
" issues because they go'beyond the question of whether
the grand jury had sufficient evidence upon which to
return the indictment, and implicate issues that go
.to the fundamental -fairmess of the criminal proceedings.

‘United States v. Johns, 858 F.2d 154, 159 (3rd Cir. 1988).
The Third Circuit eventuélly'adppted the substantial influ-

ence test set forth in Bank of Nova Scotia v. United States, 487

U.S. 250 (1988) for non-technical forms of prosecutorial miscon-

duct:

To find prejudice, the district court wust establish

that "the violation substantially influenced the grand

jury's decision to indict, or ... there is grave doubt

that the decision to indict was free from substantial
- influence of such violations." '

United States v. Soberon, 929 F.2d 935, 939 (3rd Cir. 1991)
(quoting Nova Scotia, 487 U.S. at 256).

.Reésonéble jurists'could débété the District Court's failufe 
to apply“séid substantial influénce test. The Distfict Court's
-ackﬁoWledgemént that, without the'trénsactidns of January 14,
Jaﬁuaryxg6, and Februaty_S, 2005, "the quantity of cocaine falls
wéll béléw'[the] Eﬁ&fkilogréms" necessary to trigger the Statﬁtory
-mandatory minimuﬁ sentence that Petitiomner reeeiVedf Appx. D;,at
25. Although the grand-jury méy.haVe iﬁdicted with respect to a
 c§népiracy charge, it.Was_iﬁdéed sﬁbstantially influen¢ed by'said

' -to_chargé the enhanced‘statutorylpenaltiese

23,



Thus, a reasonahle.jurist could'find‘"grave doubt"hthat they
Grand Tury s dec151on to 1nd1ct as to dxadrug quantlty was hardly
free :from the substantlal influence of the aforementloned

with respect to the charg1ng by and the presentment to the
Grand Jury | ,

It should also be noted that, desplte Petltloner s urglng,

'the D1str1ct Court declined to conduct any analys1s as to whether

'~ the doctrine of o ‘ | applled to these Grand Jury

proceedlngs or the 1nd1ctment 1tself

D. The'Government's multipler at trial.

Pet1t10ner did not proceed to trial alone. Pedro Risquet
was the only other co-defendant who invoked his right to a trial
- by jury. As Rlsquet was charged bOth.ln the conspiracy in Count
One and the possession charge in Count 17, this necessitated
testimony and evidence presented at trial with respect to the

" seizure of cocaine on February 3, 2005iv The District Court has

acknowledged said presentatlon of evidence, but only mentioms-
two instances of test1mony and argument (there were_more) in its»
.opinionvof March 20, 2019. Appx. D, at 29. The District Court's
.main purpose of ﬁﬁﬂwifying these occasions was to counter the
Government's claim. that "it never_intended,toattribute

crlmlnal activity - '.." Id.

The District Court eventuallv found the errors to be harm-
1ess‘, Id., at'29-30a But, as 1nd1cated in the language used,
_the Dlstrlct Court had appl1ed the harmless error test of

- Kotteakos v. Un1ted States, 328 U S. 750 (1946) For example,'

the DlStrlCt Court s conclu51on of 1ts flrst ground for flndlng-



23 n. 89, but falled to apply it.

the error harmless states "eVen absent reference to Petitioner’s .

Ty the jury reasonably could have found Pet1-
tioner guilty of that offense.. Id., at 30. There is no way
this test meets the harmless-beyond—a—reasonable doubt standard

 of Chapman V. Callfornla 386 U.S. 18 (1967), thus (at best) it

'mlght be construed as equ1va1ent to the. Kotteakos test.
Reasonable Jurlsts could debate whether the Dlstrlct Court's
' adoptlon of the Kotteakos standard, as opposed to the Chagman

vstandard was aDDrODrlate See Un1ted States v. Jimenez-Bencevi,

'-788 Ff3d 7, 20 (1st Clra 2015) (holding that the Government s

failure to adhere to a binding agreement is 'perforce of consti-

tional dimension" and thus "the stricter harmless-error standard
of harmless beyond a reasonable doubt" applies). Interestingly,
the District Court identified the correct standard of "harmless

bevond a reasonable doubt" when it cited to United States V.

Schmidpgall, 25 F.3d 1523, 1529 (11th Cir. 1994), see Appx. D, at

'Moreover; had the Chapman test been applied, there could
be no finding of harmlessness. This is evident from the fact
that a prior panel of the Third Circuit had already found that
“itwwas permissible for the‘jury to consider Petitiomer's |

as the folloWing passage highly suggests:

~[Petitioner] was later -surveilled making the $1,300- -
payment to Estevez and setting up a new. transaction
. that confirmed the workings of their prior deallngs

United States Vf_Calhoun, 600 Fed. Appx. 842, 846-(3rd C;rt 2015),

-~ This was a clear green-light for the jury to consider

<

. See United States v. Calhoun, 2012 U.S. Dist. LEXIS 90110
S |



- %7-8 (EQDf?a.'June.ZS, 2012) (summarizing the most significant

- parts of
| The

harmless

).
District Court's second ground for finding the errors

also fails to appiy the Chapman test: .

. Because the jury was made aware of Petitioner's

- Appx. D,

the jury

sion flie

cooperation, the risk that .-- played
‘a role in Petitioner's conviction’is minimal, and
the Court must conclude that the Government's

were harmle§s.
at 30; The main ?foblem with this énélysis_ié.that
was never instructed_és to what cdnstitutes : |
| " Thus, the District Court's coﬁclu-'
s in the face of'thévfolldwing general rule:

Jurors. are not generally equipped to determine whether
a particular theory of conviction submitted to them

is contrary to law — whether, for example, the action
in question is protected by the Constitution, is time
barred, or fails to come within the statutory defini-
tion of the crime. When, therefore, jurors have been
left the option of relying upon a legally inadeguate
theory, there is no reason to think that their own
intelligence and expertise will save them from that

error.

Griffin v. United States, 502 U.S. 46, 56-57 (199%).

Most

States v.

circuits have.applied this geﬁeral rule. See lUnited

Miller, 84 F.3d 1244, 1257-58 (10th Gir. 1996) (apply-

~ing the Concept in. Griffin to vacate a defendant'svconviction);

United St

_ (sgme); U

ates v. Garcia, 992 F.2d 409, 415-16 (2nd Cir. 1993)

nited States v. Kurlemanm, 708 F.3d 722, 732 (6th Cir.

20;3)(same);‘United Statés v. Fuchs, 218 F.3d 957, 962-63 (9th

Gir. 2000
64 (11th.

)(same); United States v. Schmitz, 634 F.3d 1247, 1263~
Cir. 2011)(same). - -

' Reasonable jufisﬁs could debate the applicability of the

) Griffiq-rule upon observation that néarly every cifcuit,has_a

. 26.
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’model jury_instructiothhat includes an explanation as' to whatJ”

¢

fconstltutes o | ~ See Third Circuit -
> Model Jury Instructlon (2018) 6. 18 3713- 1 Fifth Circuit Patteru

‘Crlmlnal Jury Instructlon 2.18; SlXth C1rcu1t Pattern Criwminal

Jury Instructlon 3. 114, Elghth C1rcu1t Model Jury Instructlon

f5=O6C; Tenth_Clrcult’Pattern Jury Instructlon 2.22 Eleventh C1r~

cuit Pattern Crim Jury Instructlons, Offense Instruction 13 4

In order to adopt the Dlstrlct Court s analy51s as non-

'vdebatable we: would have to accept that there is no need for ‘the”

Vportlons of these model 1nstruct10ns that describe what consti-

tutes

)

E. The District Court's failure to analyze the rule of

Santobello.

After the District Court issued its opinion of March

20, 2019,_Petitioner filed a Motion to Alter Judgment pursuant

to Federal Rule of Civil Procedure 59(e) wherein he remindell the

'court'that he had specifically requested it :to rule as to whether

‘the policy interests set'forth‘in Santobello v. New York 404

‘U.S. 257 (1971) warrant automatic reversal when applied to the

instant claim. The District Court's response states:

Petitioner's citation to the Supreme Court's opinions -
in Santobello v. New York and Puckett v. United States -
{556 U.S. 129 (2009)] is unavalllng since the Court in,
Puckett explained that. Santobello's holding requ1rlng
reversal when the Government
on]y applies when the contemporaneous objection rule:
is followéd.  Here, Petitioner did notraise this claim
until habeas review. Therefore, aDDlV1ng the harmless
error test was not a clear error of 1aw.

Appx ‘E, at 3..

The Dlstrlct Court s reasonlng 1s deeplv flaweds -Justice .
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"Scalia circumscribed‘fromvthe outset the limited nature of.the_'
ruling in Puckett

The quest1on presented by this case is whether a for-
feited claim that the. Government has violated the

‘terms of a plea agreement is subJect to the plain- error
"standard of review set forth in Rule 52(b) of the ‘
Federal Rules of Crlmlnal Procedurea_ '

Puckett 556US at 131.

| Hav1ng 1dent1f1ed the declslon in Puckett as’ applylng to
these rules, it is 1nappropr1ate to extend its reach to pro-
ceedings under 28 U.s.C. § 2255. See United States v. Frady, 456
- U.S. 152, 163-64'(1982)'("[T]he plain-error standard is out of

_place when a prlsoner launches a collateral attack agalnst a

criminal conv1ct10n--); Unlted States V. Pelullo, 399 F.3d 197,

221 (3rd Cir. 2005) (same), Toua Hong Chang v. Minnesota, 521

F.3d 828, 832 n. 3 (8th Cir. 2008) (decllnlng to apply the state's
request for the plaln error standard on wr1t of habeas corpus):’

- Thus, reasonable jurists have already debated the D1str1ct Court's

-—£e-50 lut&on—of—th&-—p01nt~and—have_ruled_the—remerses

Furthermore, the District Court s eschew1ng of analysls
"under the principles of §antobello actually places the Government
in a more favorable position thanvitwwould have been had it ful-
filled its obligation'to disclose o to the defense prior |
to trial Therefore, the standard set by the Dlstr1ct Court has
the .absurd effect of encouraelng the Government never to dlsclose

to defense counsel because it would

"both av01d the rule of Santobello and its

- The Government s w1ndfall for its malfeasance should

" never . be countenanced'by any courta



F. ,.V | - : aﬁd-Supreme Court Rule 10.

: The relevant portlon of Rule 10 of the SUDreme Court of the
Unlted States 1dent1f1es the compelllng reasons the writ should

be granted.

s

[A) Unlted States €ourt of aDpeals has entered a-

- decision :in conflict with the decision’ of another

. United States court of appeals on the same important

- matter: L.-.] or has so far departed from the accepted
and ugual course of judicial proceedings, or -sanctioned
such departure by a lower court, as to call for an
exercise nf thls Court's superv1<ory powerl .

'Supreme Court Rule 10(a).
| The United States Court of ApDeals for the Thlrd Clrcu1t
tadopted the Dlstrlct Court's opinion in full. Appx. B, at 1-2.
‘Petitioner has presented herein several examples of ﬁhere said
opinion conflicts with precedent in other circuits and opinions
from this Court (i-.e., departures from the usual eourse). But,
the worst departure has yet to be describeda

is a doctrine expressly adopted by several .

circuits: —In- cases where the -Government -

, the application of
would force the Government

In the instant case, Petitiomner
a conviction for’a
cdnspiracy that jv 7 ": _ | | v‘s
| . Otheerircuits
have overturned conv1ct10ns upon applying‘l_ . »I to

' See Rowe V. Grlffln 6762F{2d 524

(11th Cir. 1982); United States V{Carter, 456 F_.2d 426 (4th

- 29.



“Gir. 1972)(en banc), Unlted States V. Mark 795 F.3d'1102, 1105

(9th Cir. 2015), United States V. Carlllo, 709 F 2d 35, 37 (9th

Cir. 1983).
l In the bigger picture, review by this Court is warranted
so that the Court mlbht exerc1se its superv1sory powers not just
to correct the judgment but to save the publlc reputatlon and
1nte5r1ty of the courts and the 1nst1tutlona1 standards that
‘allow effectlve crlmlnal prosecutlons., The Seventh C1rcu1t has
bstated that f.. , . , T " are a |
| but will

‘be useful

The courts below have eroded that. principle more perniciously

than most other cases where the Government was permitted to
because, as noted by the District

Court, Petitionmer was charged and convicted of innocent conduct.

A" noted‘by‘at—Teast“one former~just1ce of this- Court S
"imposing criminal sanctions for non- proscribed conduct has always
been considered a_hallmark of tyranny— no matter how reprehen-

sible the party." United States v. Marcus, 560 U.S. 258, 268

(2010) (Stevens, J:, dissenting)f
G. Conclusion
Wherefore‘ having demonstrated the complete erosion by

the lower. courts of the pollcv 1nterests set forth by thls Court

in Santobello v. New York, supra, that hold the Government

s Petitioner“urges this'Court to exer-

cise 1ts d1scretlon and grant the- wrlt of cert10rar1
' : 30.



—————~4»—¥question~has held—that den—l—al——o-f——counse—l-—-excuses—-procedura1

IT. PROGEDURAL DEFAUL’I‘ DOES NOT APPLY TO A SIXTH AMENBMENT

CLAIM OF DENIAL OF COUNSEL: OF CHOICE WHERE THE TRIAL
'COURI FAILED TO HOLB A HLARING PRIOR TO THE DENIAL.

Prlor to trlal Pet1t10ner s retalned counsel submltted to

rthe trlal Judge a Rule to Show Cause as, to why he should not. be
~perm1tted to w1thdraw his representatlon - The Rule to Show Cause
3_'never appeared on the tr1al court s electronlc docket.7 Wlthout
' vhearlng or opportunlty for Petltloner to object the trial court
i 1ssued an order perm1tt1ng retalned counsel to W1thdraw and no

»»reason for denvlng Pet1t10ner s counsel of ch01ce appears on

;record.

Pet1t1oner ralsed a clalm of denlal of counsel of choice in '
a § 2255 Motlon The D1str1ct Court denied and the Court of .
Appeals affirmed on grounds statlng Petltloner procedurally

defaulted the claim. However, this Court has acknowledged that

the rlght to counsel of choice is the "root meaning' of the Sixth

_Amendment rlght to counsel Every court that has decided the

default; therefore, the equ1valent ("root meaning' ) denial of
counsel of ch01ce must necessarrly excuse said default as well.
As a result}of thevunfairness and integrity erosion of the
proceedings, a writ‘of certiorari»is warranted and'should issue.
Af_ No hearlng or. opportunlty to ob]ect.

Prlor to belng 1nd1cted Petltloner had retalned counsel who

entered his appearance before arra1gnment Prlor to trial,
-retalned counsel sent: a letterto Petltloner asking Eor addltlonalﬂ
'funds, but the letter was addressed to the wrong pr1son; Appx.,A_

leat 2f Not hearlng back from Petltloner, retalned counsel subm1tted

cat



':vto'the-frial judge a Rule to ShoW'Cause*as‘pq why hevehould not
- be permitted to withdraw his representation _ Appx"H,:aﬁ 3.
J'As-acknowledged by‘the.Court of Appeals on "[t]lhe same day,
«w1fhout holdlno a hearing or permlttlng [Petltloner] to obJect,
the [trial] Court granted the motion to Wlthdraw[ Jn Appx. A,
_-at 2. ' o
B. :Gounsel.ofdchoice is the "footVMeaning"'of rigﬁt to
| counsel. |
- This Court has stated that the ' right to select counsel of .
pne s choice" is so synonymous_w1th the Sixth Amendment rightdto.
eounsel that it "has been regarded as the rpot'meaning of the con;

.- stitutional guarantee.” United States v. Gonzalez-Lopez, 548 U.S.

140, 147-48 (2006) (citing Wheat v. United States, 486 U.S. 153,
159 (1988)).

Furthermore, the same couft acknowledged:

Deprivation of the right is "complete" when the defen-

dant is erroneaouly prevented from being represented ’

by the lawyer he wants, regardless of the quallty of T T
the representatlon he recelved

Gonzalez Lopez, at 148.

C. -Denial of counsel (chosen) excuses procedural_default«
The Third Circuit has held "that the constitutionally erro- -
. neous denlal of counsel to [the defendant] constitutes cause suf-

'f1c1ent to excuse his procedural defaultl.]}" Flschettl Vs John-

son, 384 F.3d 140, 154 (3rd Cir. 2004). See also, Shayesteh v.

“City of S. Salt Lake, 217 F.3d 1281, 1283 (f@th-Cir. 2000)
':.(denial of counsel "constitutes cause sufficient to overcome

' procedural>default3)g

32,



lt follows from the holdlng in Gonzalez Lopez equat1ng ‘the

rlght to counsel w1th the rlght to counsel of one's ch01ce that

the reasons for excu31ng procedural default as to:the denlal of

X cQunsel apply equally to that of denlal of chosen counsel

~

In the 1nstant case, 1t even extends to the dlrect appeal.

;1n llght of 3rd Clr. LAR Mlsc 109.1 Wthh 1nstructs that counsel

at trlal contlnue representat1on on appeal As'Petitioner argued

in the court below, had the trlal court not have erroneously denled:
retalned counsel reta1ned counsel "would have been obl1gated to‘
continue representlng [Pet1t10ner] on appeal "~7Appx‘ H, at 23ﬁ

‘Thus, the denial of-counsel of ‘choice pervaded all stages of

‘the criminal process. Moreover, the Court of Appeals agreed to

presume prejudice:

Assuming the Sixth Amendment claim has merlt, we pre-
sume prejudice because | Petitioner was erroneously
deprived of the right to counsel of choice.

~ Appx. A, at 4 (quoting GonZalez-Lopez, 548 U.S. at 150).

-}upresumption- Said presumptlon is grounded on the premlse "that

erroneous deprivation of the rlght to counsel of cheice [has] con-

sequences that are necessarlly unquant1flable and 1ndeterm1nate

'fgcounsel in wuch a way as to warrant correctlon by thts Court..

Gonzalez—Lopez, at 150, Something'so unquantlflable and indeter-

minate must~entail "some external impediment preventing counsel

'from constructlng or ralslng the clalm "as a Cause to excuse pro-

cedural default ,Murray v.,Carrler 477 U S. 478, 48% (1986).

D. Conclusion

- Wherefore, ‘the lower courts departed'from the usual practice-

’iof al15n1ng denial of counsel of ch01ce with thaf of denial of

/

’Yetr_said-court_failed to_appreciate the_rea“gns for!this e ‘
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B lIva WHERE - THE TRIAL RECORD .WAS DEVOID: AS TO THE REASONS WHY

- THE TRIAL COURT' DENIED PETITIONER HIS RETAINED COUNSEL,
PETITIONER COULD NOT HAVE PROCEDURALLY DEFAULTED HIS '
CLAIM OF DENIAL OF COUNSEL OF CHOICE.

The trlal court record is completelv devoid as to why Petl—’

t1oner was denled his: retalned counsel The rlght to counsel, of

cho1ce is c1rcumscr1bed such that there ex1sts valld reasons whv

the rlght may be den1ed Ra1s1ng the 1ssue on d1rect appeal w1th

such an undeveloned record would requlre appellate counsel to

specnlate Regardless. had the issue been ralsed on dlrect appeal

'the most that would have occurred 1is a remand back to the trial

court to hold a hearing as to the valldlty of the denial of .-
retained counsel- A

| The orocedural default doctrine is based upon the principle
that contentions should be raised in the proper tribunal at the

proper time. To hold that Petitioner-should have raised an issue

cuts against this'guiding principle that animates the doctrine.

" and 1s 1ncons1stent with thlS Court S dec1s1ons

,rAs a result, Petitioner should be excused from procedural

~on appeal that would-at best result in a remand to the lower court

default and this'Court.should»take up review by granting the writ.

- A. The undeveloped record in the trial court.
Prlor to trlal Petitioner's retained counsel sent a letter

to Petitioner ask1ng for addltlonal funds, but ‘the letter was

‘addressed to the wrong prison. Appx. A, at 2. Not hearing back

from Petitioner, retalned counsel submltted to the trial iudge a

Rule to Show Cause as to- why he should not be perm1tted to w1th-

. draw his reoresentatlon Appx H, at 3. "The same day, w1thout

holdlng a hearlng or permitting [Petitioner] to object, the [tgial]

3.
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Court granted the motion to w1thdraw[ 1" Appx A, at 2. The trial
court placed no reason on record for the denlal of Petltioner's

counse] of ch01ce
The Court of Aopeals summarlzed the obscurity of events

[The trial court s] docket did rot 1nclude [retalned
counsel's] request for w1thdrawal because he faxed the
request to, . - -rather than filing it with, the Court.
Though [Petitioner) had no notice of the motion to

~ withdraw before the Court decided it, he eventually

, became aware when new counsel started reoresenting him-

. Appx. A; at Se Yetﬁ for r‘larity purposes, it must be aoknowledged

that Petitioner had never seén.. the :Rule £6 Show. Cause fmotion:te

'wlthdraw) untll the: ‘habeas: proceedings

“Shifting’ ‘the burden to- PEELtioHEE- \pro ‘geYi o
This Court has held that "the District Court must recognize
a presumotion in favor of petitioner's counsel of choice" even

though there are reasons that wight overcome that presumption later.

_W_heat v. United States, 486 Uasﬁ 153, 164 (1988). Yet, the Court

of Appeals below stated, "[Petitioner] could have requested why

[retained counsel] was no longer representing him and asked the
Court to recon31der its order " Appx. A, at 5. Said court failed
to explain how or why Petltloner had to remind the district court_
as to what must be presumed.

'The‘Court of Appeals also stated, "Indeed, [Petitioner] con-.

firmed to the. [trlal] Courf that he needed app01nted o counsel

-because he.was. 1nd1gent with absolutely mo funds available in his

inmate accounta ' Ids Yet, Petitioner never actually said he
needed app01ntment of counsel and given that he had recently "been

transferred to the Federal Detentlon Center in Philade1ph1a, Trdy

éﬁiﬁgjhis_fuﬁdsfdidﬁnot follow himf It should be noted thaf at



no p01nt in the hearlngs dld the Government ouestlon Petltloner
about sald representatlon to the trial court, thus Petltloner
never had the opportunlty to explaln, under oath exactly what he
meant. Regardless; the flndlngs of the Court of Appeals cuts
agalnst its own precedent whlch has-'held:
When there is representatlon by Drlvately retalned.
non-appointed counsel ... the defendant himself
dchieves the precise objective set forth in the cases
proclaiming that-an indigent is entitled to have the

state furnish that which he cannot afford counsel to
represent him. :

United:States ex rel. O Br1en V. Maroney, 423 F 2d 865, 869 (3rd
cir. 1970).

C. Requirement to raise an issue on an undeveloped record.
The Court of Appeals held: Petitioner did not excuse himself
from failure to raise his claim on direct appeal, stating:

The District Court correctly held that [Petitioner]
"knew of the basis for this claim" at least by the
time of direct appeal, so his ''lack of establishing

. cause for: hls procedural default forecloses a grant
of relief.

Appx. A, at 5. Yet, the’right to counsel of choice has limits
where a court might properly‘deuy:counSel'of choicea See Gonzalez-
ngei,'supra,_548 U.S. at 151-52. .Thus, the trial court may have
had good reason to deuy counsel of choice (without a developed
record to indicate otherwise).

- This Court:has held that awareness of a claim of ineffectiVe
aééistanceﬂof couneei claimvis not a valid stand-alone reason to
force appellate.counael to raise_the‘claim on appeal because,
"[W]ithout additioﬁal factuai developmeht; [] an apDeLlate court

may . not be able to ascertaln Whether the alleged.error was Dre-

,_'Jud1c1al | Massaro~v. Unlted States, 538 U.S. 500 505 (2003)



Analogouslv, the same may be said where Petltloner was aware his

counsel_of ch01ce was denied, but did not know whether, for example,

_a'conflict of intereét existed was determined by the trial courts
The.ﬁassaro court explained why forcing'appellate'couneel to

speculate by reiSing an.undeVeloped claim is not appropriate:

Rules of procedure should be- designed to induce liti-
~ gants to present their contentions to the right tri-
~ bunal at the right time. [A rule should not create]
. the risk that defendants would feel compelled to raise
the issue before there has been an opportunity to
~develop the factual predicate for the claim. LOn
appeal the issue would be raised for the first time
in a forum not suited to assess those facts.

,Massaro, 538 U.S., at 504 (ouotatlon marks and citation omltted)

More recently, this Court analogously stated it would not
subject a petitiouner to procedural default "[il]f [the petitioner's]

claims went undeveloped in [] court not through his own fault."

Thompson v. Lumpkin, — U.S. —, 209 L.Ed.2d 497, 498 (2021);

accord Burris v. Parke; 116 F.3d 256, 258-59 (7th Cir. 1997) ("To

be attributable to a 'failure' under federal law the deflclency in

the record must reflect somethlng the petltloner d1d or omltted sas

We think the word 'fail' cannot bear a strict-liability reading,

under which a federal court would disregard the reason for the

shortcomlngs of "the record ").
D. Conclusion

Wherefore, having demonstrated that the Court of Appeals has

departed from the accepted and usual course of judicial proceedings

‘as artlculated by this Court, Petitioner urges thls Court to exer-

c1se its dlscretlon by grantlng the writ.
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" CONCLUSION

. ! ) .
LR . S

- The petition for a writ of certiorari _shoﬁld be granted. - '.

’ Respectfully subrmtted

| --~_.Date: U“:» é 2’07-*3



