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[Unpublished]

Before SMITH, Chief Judge, GRUENDER and STRAS, Circuit Judges.

PER CURIAM.

A child told a school nurse that his foster parents, Mary and Tiffany Smith, 
hit him. When the dust settled, the Smiths filed a broad-ranging complaint against 
an array of defendants, from school officials to the Governor of Arkansas. The
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district court1 dismissed some claims on the pleadings and the rest at summary 

judgment. We affirm.

The claims fall into six broad categories. The first are against Arkansas itself. 
Some target state employees in their official capacity, but sovereign immunity 

prevents the recovery of damages against them. See Murphy v. Arkansas, 127 F.3d 

750, 754 (8th Cir. 1997). Others are against a state agency, but those cannot be 

brought in federal court regardless of the remedy sought. See Monroe v. Ark. State 

Univ., 495 F.3d 591, 594 (8th Cir. 2007) (clarifying that state entities cannot be sued 

under Ex parte Young).

The next group also includes official-capacity claims, except the local police 

officers and school employees who investigated the alleged abuse are the focus. 
Missing, however, is an allegation of an unconstitutional “policy or custom.” 

Grayson v. Ross, 454 F.3d 802, 810-11 (8th Cir. 2006) (“Official-capacity liability 

under 42 U.S.C. § 1983 occurs only when a constitutional injury is caused by a 

‘government’s policy or custom ... (quoting Monell v. Dep’t of Soc. Servs. of 

N.Y.C., 436 U.S. 658, 694 (1978)). No policy or custom means no liability. See id.

The Smiths made it to summary judgment on their individual-capacity claims, 
but those ultimately fail too. School officials had reasonable suspicion to believe 

that the Smiths were abusing their foster child, so qualified immunity shields them 

from liability. See Stanley v. Hutchinson, 12 F.4th 834, 840 (8th Cir. 2021) (holding 

that actions leading to the removal of children from the home violate the Constitution 

only when there is no reasonable suspicion of abuse). The same goes for the state 

official who investigated additional allegations of abuse and shared her findings with 

the police. See id. And finally, the police investigator who had access to those 

findings had arguable probable cause to launch his own investigation. See Schaffer

The Honorable D. P. Marshall, Jr., Chief Judge, United States District Court 
for the Eastern District of Arkansas.
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v. Beringer, 842 F.3d 585, 592-93 (8th Cir. 2016) (explaining that officers receive 

qualified immunity when arguable probable cause exists).

We reach a similar conclusion about the fourth group of claims, which arise 

out of Mary’s arrest for allegedly violating a court order that prevented her from 

interacting with children. The school employees who called the police thought the 

order was still in effect when she visited her granddaughter, so at most they made a 

reasonable mistake. Cf. Thurairajah v. City of Fort Smith, 925 F.3d 979, 983 (8th 

Cir. 2019) (explaining how qualified immunity applies even when officers make a 

reasonable mistake). The officers who later arrested Mary are immune because they 

were acting under a valid arrest warrant. See Saterdalen v. Spencer, 725 F.3d 838, 
841 (8th Cir. 2013) (“Where the alleged constitutional violation involves an arrest 
pursuant to a warrant, ‘the fact that a neutral magistrate has issued a warrant is the 

clearest indication that the officers acted in an objectively reasonable manner.’” 

(brackets omitted) (quoting Messerschmidt v. Millender, 565 U.S. 535, 546-47 

(2012)).

The Smiths also try to hold Families, Inc., a private party, liable for allegedly 

withholding exculpatory medical records from investigators. It is true that private 

parties can conspire with state actors to commit a constitutional violation. See 

Harrison v. Springdale Water & Sewer Comm ’n, 780 F.2d 1422, 1426 n.4 (8th Cir. 
1986). But here, there are no facts “plausibly suggesting” that such a conspiracy 

existed. See Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 557 (2007).

Lastly, we address the state claims. The decision declining to exercise 

supplemental jurisdiction over them was not an abuse of discretion. See In re 

Canadian Import Antitrust Litig, 470 F.3d 785, 792 (8th Cir. 2006).

We accordingly affirm the judgment of the district court and deny all pending
motions.
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IN THE UNITED STATES DISTRICT COURT 

EASTERN DISTRICT OF ARKANSAS 

NORTHERN DIVISION

MARY LOUISE SMITH and 

TIFFANY E. SMITH PLAINTIFFS

No. 3:19-cv-82-DPMv.

ASHLEY HODGES, Individually as 

school nurse at Carroll Smith 

Elementary School, et al. DEFENDANTS

ORDER

In ruling on the motions for summary judgment, the Court 

considered the whole record. Where some material fact was genuinely 

disputed, the Court took that fact in the light most favorable to the 

Smiths. Some distillation was required because the evidentiary record 

• covered nearly 800 pages. At the Smiths' request, the Court has 

reconsidered its decision. After reconsideration, the Court stands by its 

Order and Judgment, Doc. 123 & 124. Motion for reconsideration, Doc. 

125, denied.

So Ordered.

D.P. Marshall Jr.
United States District Judge

19 August 2021
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IN THE UNITED STATES DISTRICT COURT 

EASTERN DISTRICT OF ARKANSAS 

NORTHERN DIVISION

MARY LOUISE SMITH and 

TIFFANY E. SMITH PLAINTIFFS

No. 3:19-cv-82-DPMv.

ASHLEY HODGES, Individually as 

school nurse at Carroll Smith 

Elementary School, et at DEFENDANTS

ORDER
This civil rights case arises from Mary and Tiffany Smith's core 

allegation that various school officials and police officers from Osceola, 

Arkansas conspired to discriminate against them and remove their 

foster children because the Smiths are black. The Smiths have sued 

these state actors for violating their rights under the U.S. Constitution 

and several federal statutes. They also bring several tort claims under 

state law. The Court dismissed part of the Smiths' case last year, 

Doc. 59. The defendants seek summary judgment on the remaining 

claims. The deep issue is whether the various state actors are entitled 

to qualified immunity for reporting, investigating, and arresting the 

Smiths for suspected child abuse.

Some background facts are undisputed. Where there is some 

dispute, the Court takes the record in the Smiths' favor. Oglesby v. 

Lesan, 929 F.3d 526,532 (8th Cir. 2019). The Smiths' unopposed motion
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for more time to respond on the merits, Doc. 106, and their unopposed 

motion to amend their responding statement of facts, Doc. 113, are 

granted.

In early 2016, the Smiths cared for six foster children. Two of 

them, D.W. and J.M., attended Carroll Smith Elementary in Osceola. 

The Smiths7 difficulties began when assistant principal Dee Wallace 

became concerned that D.W. and J.M. were not receiving their 

prescribed medication. Mary says she started administering the 

medications herself, but didn't notify the school about her decision. 

Assistant principal Wallace eventually reported Mary for neglect to the 

Arkansas Child Abuse Hotline in March 2016. DHS found the March 

2016 neglect report to be unsubstantiated.

A few weeks later, in early April 2016, school officials noticed 

marks on DW.'s legs. D.W. told school nurse Ashley Hodges that Mary 

left the marks. Nurse Hodges photographed D.W.'s legs and filed a 

report of suspected child abuse with the DHS hotline. Nurse Hodges 

says DHS didn't respond. Later that week, D.W. was sent home from 

school for disruptive behavior. When Tiffany arrived at the school for 

D.W., several school officials heard her say that D.W. was "going to get 

it" when they got home. Tiffany testified on deposition that she 

punished D.W. with "three licks."

By the start of the next school week, school officials became 

increasingly concerned when they noticed fresh marks on D.W.'s legs.
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After taking more photographs, nurse Hodges filed a second report of 

suspected child abuse. Nurse Hodges became concerned for D.W/s 

safety when DHS failed to respond to her second report. So she 

contacted her husband, Terry Hodges, a lieutenant with the Osceola 

Police Department. Detective Hodges reviewed the photographs and 

opened an investigation.

Detective Hodges interviewed D.W at school. D.W. said that 

Mary and Tiffany punished him with extension cords, and that Tiffany 

used a cord to punish him when he was sent home early from school. 

Detective Hodges also spoke with school resource officer Steve Weaver, 

who had heard Tiffany's comment to D.W. Mary and Tiffany were later 

arrested for second-degree battery.

Detective Hodges conducted separate custodial interviews with 

Mary and Tiffany. Each signed a Miranda waiver and agreed to answer 

questions. Mary said that she used a cord to discipline D.W., and 

Tiffany acknowledged whipping D.W. with a cord when he was sent 

home for disruptive behavior. Mary and Tiffany appeared before 

Judge Betterton of the Mississippi County District Court. He found 

probable cause to charge both Mary and Tiffany with second-degree 

battery and ordered them to avoid contact with any child under the age 

of eighteen. Mary and Tiffany were each charged with one count of 

second-degree battery.
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After Mary and Tiffany's court appearance, detective Hodges 

received a call from Arkansas State Police child abuse investigator 

Catherine Chlapecka. She said that J.M. appeared to have injuries 

consistent with D.W.'s. Investigator Chlapecka filed a report that 

substantiated the abuse allegations against the Smiths.

A month later, based on investigator Chlapecka's findings about 

J.M., detective Hodges prepared two affidavits in support of Mary and 

Tiffany being charged with an additional count of second-degree 

battery. Based on the affidavits, Judge Betterton issued arrest warrants 

and Mary and Tiffany were charged with that crime. He again ordered 

Mary and Tiffany to avoid contact with any child under the age of 

eighteen. Mary was eventually added to the Arkansas Child 

Maltreatment Registry. School officials received notice about the no­

contact order and Mary's placement on the Registry.

More than a year later, Pamela Smith and Sandra Landry (school 

officials at a different elementary school in Osceola) notified police after 

they observed Mary enter the school and visit with her granddaughter 

at lunch. Smith and Landry believed Mary was violating the no-contact 

order. A warrant for Mary's arrest was issued a few days later.

Osceola patrol officer Sam Pollock went to the Smiths' home to 

arrest Mary for violating the no-contact order. Mary opened the front 

door and officer Pollock explained why she was under arrest. Officer 

Pollock eventually contacted his supervisor, defendant Mikal
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Gonzalez, for assistance. Sergeant Gonzalez and defendant Dakota 

Dunkin (another Osceola patrol officer) promptly responded to the 

scene. Mary invited the officers inside but resisted their attempts to 

arrest her. She was arrested, though, and booked for violating the no- 

contact order and resisting arrest.

Almost two years after nurse Hodges first reported Mary for 

suspected abuse, D.W. recanted his allegations and all charges against 

the Smiths were nolle prossed. In late 2019, Mary's name was removed 

from the Registry.

The defendants are entitled to qualified immunity unless the 

Smiths can show some violation of their clearly established 

constitutional rights. Kuessner v. Wooten, 987 F.3d 752, 755 (8th Cir. 

2021). Did the Osceola school officials and police officers have at least 

arguable probable cause—an objectively reasonable belief that their 

actions were necessary—to report, investigate, and arrest the Smiths for 

child abuse? Bell v. Neukirch, 979 F.3d 594,607 (8th Cir. 2020).

The Court will consider the school defendants first. The Smiths 

don't allege any personal involvement in the asserted constitutional 

violations by Michael Cox, Alfred Hogan, or the John Does. The 

Smiths' allegations against these individuals therefore fail to state a 

claim. Ashcroft v. Iqbal, 556 U.S. 662, 676 (2009). The Smiths' only 

allegation about Tiffany Smithey is that she disciplined D.W. on some
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unspecified date. Doc. 3 at ^27. The Smiths' various allegations against 

her also fail to state a claim. Iqbal, 556 U.S. at 676.

Defendant Wallace is entitled to qualified immunity for reporting 

Mary about the issues with the children's medication. Mary admitted 

that she stopped sending the medications to the school and didn't 

notify the school that she was administering the medications herself. A 

reasonable school official in assistant principal Wallace's position could 

have believed that the children weren't receiving their prescribed 

medication. Bell, 979 F.3d at 607.

Nurse Hodges is entitled to qualified immunity for reporting 

Mary to the abuse hotline. She observed fresh lacerations on D.W.'s 

legs on two different occasions. D.W. told her that Mary left the marks. 

In the circumstances, it was reasonable to report the incident to the 

abuse hotline. And after DHS failed to respond, it was reasonable to 

contact the police. Bell, 979 F.3d at 607.

Finally, Landry and Smith are entitled to qualified immunity for 

reporting Mary for allegedly violating the no-contact orders. There's 

no evidence to support the Smiths' argument that these school officials 

knew, when Mary entered the school, that the no-contact orders had 

been lifted. Landry and Smith acted reasonably when they notified 

police. Bell, 979 F.3d at 607.

Next, the Osceola police officers. Detective Hodges had at least 

arguable probable cause to think D.W. and J.M. were being abused. He
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reviewed the photographs of D.W/s injuries taken by his wife; Mary 

and Tiffany each admitted that they used extension cords to discipline 

D.W.; and investigator Chlapecka concluded that J.M/s injuries were 

consistent with D.W/s. Based on these facts, detective Hodges 

prepared affidavits in support of Mary and Tiffany being charged with

two counts of second-degree battery. There's no evidence that his 

affidavits included false information or omitted anything that would 

be critical to the finding of probable cause. United States v. Gladney, 48 

F.3d 309, 314 (8th Cir. 1995). Detective Hodges is therefore entitled to 

qualified immunity. Garcia v. City of New Hope, 984 F.3d 655, 670 (8th 

Cir. 2021).

Sergeant Gonzalez and officer Dunkin are entitled to qualified 

immunity for arresting Mary at her home. There's no evidence that 

these officers had any role in the previous child abuse investigation. 

School official Sandra Landry signed an affidavit stating that she 

observed Mary at North Elementary. There's no evidence that these 

officers knew the no-contact orders were not in effect. They had at least 

arguable probable cause to arrest Mary for violating the orders. And 

the undisputed facts show that Mary resisted the officers' numerous 

attempts to arrest her. They are therefore entitled to qualified 

immunity. Garcia, 984 F.3d at 670.

There are some remaining claims. The Osceola school officials 

and police officers had at least arguable probable cause to suspect that
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the Smiths were abusing two of their foster children. That foundation

eliminates the other federal civil rights claims as a matter of law. Riddle

v. Riepe, 866 F.3d 943,948-49 (8th Cir. 2017). That leaves the many state

law claims, over which the Court declines to exercise supplemental

jurisdiction. 28 U.S.C. § 1367(c)(3); Streambend Properties II, LLC v. Ivy

Tower Minneapolis, LLC, 781 F.3d 1003,1016-17 (8th Cir. 2015).
* * *

The Smiths' motions. Doc. 106 & 113, are granted. Defendants' 

motions for summary judgment, Doc. 79, 80 & 93, are granted.

So Ordered.

D.P. Marshall Jr.
United States District Judge

Us
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