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QUESTION PRESENTED 

 
 This Court said in no uncertain terms that a district court, when considering 

a sentence-modification motion, may consider not only changes in law made 

retroactive but also any other “intervening changes of law or fact.” Section 

3582(c)(1)(A)(i) of title 18 of the United States Code allows a district court to modify 

a sentence where the district court finds “extraordinary and compelling” reasons to 

do so. As this Court pointed out, this power belongs to district courts not appellate 

courts. Roughly one half of the appellate courts do not agree with Concepcion. The 

Court needs to exercise its own broad discretion and clarify its holding: the power to 

modify a sentence based on “extraordinary and compelling” reasons rests with the 

court that imposed the sentence in the first instance. When is the Court going to clean 

up the mess created by the appellate courts after its decision in Concepcion v. United 

States, 142 S. Ct. 2389 (2022)?  
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I. PETITION FOR WRIT OF CERTIORARI 

 Brandon A. House petitions the Court for a writ of certiorari to review the 

judgment of the United States Supreme Court of Appeals for the Eighth Circuit. 

II. OPINIONS BELOW 

  The Eighth Circuit entered an order affirming the judgment of the 

district court on June 29, 2023. App. 1. The district court had denied Petitioner relief 

from his request for a sentence modification on September 8, 2022. App. 2 (order), 3 

(opinion). 

III. JURSIDICTION 

 The Eighth Circuit entered judgment on June 29, 2023. This petition is timely 

filed pursuant to Supreme Court Rule 13.1. This Court has jurisdiction under 28 

U.S.C.§ 1254(1). 

IV. STATUTORY PROVISIONS INVOLVED 

 This case involves application of 18 U.S.C. § 3582(b), (c)(1)(A)(i), which reopens 

a final judgment and allows for the modification of a sentence where a defendant can, 

after having exhausted his administrative remedies, request a reduced sentence 

where there are “extraordinary and compelling reasons” to do so. 

V. STATEMENT OF THE CASE 

 A. Brief Statement of Facts and Procedural History 

 Petitioner was convicted of one count of conspiracy to distribute a controlled 

substance and one count of possession of a controlled substance with intent to 

distribute and sentenced to 240 months and 180 months imprisonment, respectively, 
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pursuant to 21 U.S.C. §§ 841(a)(1), (b)(1)(A), (b)(1)(C), 846, 851, and was committed 

to the custody of the Bureau of Prisons (BOP), Greenville, Illinois. App. 3. He 

subsequently filed a pro se Reduction in Sentence Application (BOP Application) with 

the Warden of the Greenville Correctional Institution seeking Compassionate 

Release pursuant to 18 U.S.C. § 3582(c)(1)(A)(i) (Section 3582(c)(1)(A)(i) Motion). App. 

4. After the failure of the Warden to act on the BOP Application within thirty days, 

Petitioner filed a Section 3582(c)(1)(A)(i) Motion with the original sentencing court, 

which denied it on September 9, 2022, with a written order. The Petitioner was facing 

292 to 365 months imprisonment based on a total offense level of 35 and criminal 

history category of VI. But due to a 21 U.S.C. § 851 Enhancement (Section 851 or 

Section 851 Enhancement), count 1 had a mandatory minimum sentence of twenty 

years.  

 Petitioner appealed the judgment claiming, inter alia, that the First Step Act 

of 2018 (FSA),1 which was enacted during the pendency of his appeal, had made non-

retroactive changes to the law such that if the Eighth Circuit were to remand the case 

for resentencing, he would not be eligible for the twenty-year minimum on count 1 

and would instead be sentenced to fifteen years.2 There were, afterall, people with 

whom he was charged, one co-defendant in particular, Kenneth Friend, who was 

 
1 The First Step Act of 2018 was enacted on December 21, 2018, during the pendency of Petitioner’s 
appeal, and affected drug sentences committed under 21 U.S.C. § 841(b)(1). See First Step Act of 2018, 
Pub. L. No. 115-391, § 401, 132 Stat. 5194, 5220-21 (Section 401). The changes to § 924(c)(1)(C) and § 
841(b)(1) applied retroactively only to those cases where courts had yet to impose a sentence. First 
Step Act of 2018 §§ 401(c), 403(b), 132 Stat. 5194, 5220-21(“APPLICABILITY TO PENDING CASES”).  
2 To add to the inequity, the Eighth Circuit claimed that Petitioner had not raised an issue related to 
the FSA. See United States v. House, 923 F.3d 512, 514 n.2 (8th Cir. 2019). That is not true. See United 
States v. House, No. 17-2341, Suppl. Br. of Appellant (Court Ordered), at 4-7. The issue was raised by 
Petitioner’s counsel – the appellate court simply ignored it. 
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charged in the same case but who dragged the case out. App. 4 To highlight the 

inequity of the sentencing procedure in this case and the need for a sentencing 

modification, it is extremely important to note that Friend, whom the Government 

called the “primary leader . . . in one of the largest methamphetamine conspiracies” 

ever and who had “37 criminal history points,” was facing a mandatory life sentence 

prior to the FSA and a twenty-five-year sentence afterward simply because Friend’s 

case proceeded more slowly than Petitioner’s. The Eighth Circuit affirmed the 

judgment on May 7, 2019, nonetheless. United States v. House, 923 F.3d 512, 518 

(8th Cir. 2019). 

 On March 2, 2022, Mr. House filed a Reduction in Sentence Application with 

the Warden of the Greenville Correctional Institution, asking for Compassionate 

Release citing (1) his mother’s failing health, (2) an arbitrary, excessive, and 

erroneous Section 851 Enhancement, and (3) a change in Section 851 Enhancement 

definitions and sentence ranges under the FSA. After the failure of the Warden to act 

on his application within thirty days, Petitioner filed his Section 3582(c)(1)(A)(i) 

Motion with the original sentencing court in the Western District of Missouri again 

arguning that if he had been sentenced after the FSA had been enacted, he would not 

have faced a mandatory twenty-year mandatory minimum sentence. 

 The district court denied Mr. House’s Section 3582(c)(1)(A)(i) Motion on 

September 8, 2022 noting that it could grant a reduction “‘considering the factors set 

forth in section 3553(a)’” if Mr. House could demonstrate “‘extraordinary and 

compelling reasons’” and if a reduction were “‘consistent with the applicable policy 
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statements issued by the Sentencing Guidelines.’” The district court did not identify 

how or why Mr. House’s Section 3582(c)(1)(A)(i) Motion failed but added that 

Concepcion3 was inapplicable since Mr. House did not have a “‘covered offense,’” and 

that the Eighth Circuit’s holding in Crandall,4 precluded the application of non-

retroactive changes in the law when determining “‘extraordinary and compelling 

reasons’ for a sentence reduction under § 3582(c)(1)(A).” App. 3. 

 The Eighth Circuit affirmed the district court’s order denying relief saying 

Concepcion was “‘irrelevant’” when determining whether House had “shown an 

‘extraordinary and compelling’ reason for § 3582(c)(1)(A) relief.’” United States v. 

House, No. 22-3129, slip op. at 2-3 (8th Cir. Jun 29, 2023) (quoting Crandall, 65 F.4th 

1000, 1004 (8th Cir. 2023)). 

VI. REASONS FOR GRANTING THE WRIT 

 This Court should grant this writ because Concepcion is not irrelevant. This 

Court is surely aware that there is a substantial circuit split regarding the 

applicability of Concepcion. Some, like the Eighth Circuit, believe it is irrelevant, only 

applicable under certain circumstances. This “circuit split” is on Congress’ radar 

given the recommended amendments published May 3, 2023. See Fed. Reg. 28,254 

(amendments effective Nov. 1, 2023 “[a]bsent action of the Congress to the contrary”), 

28,258-28,259 (amendments to Section 3852(c) agree with “circuits that consider non-

retroactive changes in the law” including “some cases in which the sentencing 

guidelines for the offense” under which defendant was convicted was shortened). 

 
3 Concepcion v. United States, 142 S. Ct. 2389 (2022). 
4 United States v. Crandall, 25 F.4th 582 (8th Cir. 2022). 
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Assuming for the sake of argument that Congress does not change the proposed 

changes, some appellate courts will continue to restrict the broad discretion trial 

courts possess in modifying their sentencing decisions. Appellate courts lack the 

authority – and need to be reminded that they lack the authority – to modify a district 

court’s modification determination. See Concepcion, 142 S. Ct. at 2404 (citing Solem 

v. Helm, 463 U.S. 277, 290, n.16 (1983)). 

  As noted above, note 1, the First Step Act of 2018 was enacted on December 

21, 2018, during the pendency of Petitioner’s appeal. The changes to § 924(c)(1)(C) 

and § 841(b)(1) applied retroactively only to those cases where courts had yet to 

impose a sentence. First Step Act of 2018 §§ 401(c), 403(b), 132 Stat. 5194, 5220-

5221(“APPLICABILITY TO PENDING CASES”). Petitioner received a twenty-year 

sentence instead of a fifteen-year sentence simply because he pled out before his co-

defendants. Regardless, the district court had the authority pursuant to 18 U.S.C. § 

3582(c0(1)(A)(i) to modify Petitioner’s sentence if it had found that Petitioner’s 

particular sentence anomaly constituted an “extraordinary and compelling” reason 

for a sentence modification. Petitioner’s only mistake was pleading guilty before his 

co-defendants.  

 There is a difference between imposing a sentence in the first instance and 

reconsidering one later. If, at the time of sentencing, an offense has a minimum 

twenty-year sentence, for example, judges exercise no discretion. Sentence-

modification motions brought under 18 U.S.C. § 3582, on the other hand, are 

exceptions to the normal “Rule of Finality.” See Freeman v. United States, 564 U.S. 
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522, 526 (2011) (citing 28 U.S.C. § 3582(c)) (emphasis added); see United States v. 

Anderson, 686 F.3d 585 (8th Cir. 2012) (citing Dillon v. United States, 560 U.S. 817, 

827-28 (2010)). Congress has given district courts the right to crack open a once-final 

sentence in certain circumstances. We know that district courts possess that power 

because the statute says a “court may not modify a term of imprisonment once it has 

been imposed except . . . upon motion of the defendant . . . may reduce the term of 

imprisonment, . . . after considering the factors set forth in section 3553(a) to the 

extent that they are applicable, if it finds that – (i) extraordinary and compelling 

reasons warrant such a reduction[.]” 18 U.S.C. § 3582(c)(1)(A)(i) (emphasis added).  

 This power belongs solely to district courts – not to appellate courts: “The only 

limitations on a court’s discretion to consider any relevant materials . . . in modifying 

that sentence are those set forth by Congress in a statute or by the Constitution.” See 

Concepcion, 142 S. Ct. at 2400 (citations omitted).  

 It is ironic that modification determinations are reviewed for an abuse of 

discretion, see e.g. United States v. Rodd, 966 F.3d 740, 746 (8th Cir. 2020), yet circuit 

courts have a hard-and-fast rule against using non-retroactive changes in the law     

when considering whether a defendant is entitled to a modification under Section 

3582(c)(1)(A)(i)’s “extraordinary and compelling” prong. There is no “discretion” when 

a district court cannot determine on its own what constitutes “extraordinary and 

compelling.” Whether a non-retroactive change in the law constitutes an 

“extraordinary and compelling” reason for a modification is a decision that Congress 
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has given to district courts. See Concepcion, 142 S. Ct. at 2398 (“broad discretion . . . 

carries forward to later proceedings that may modify an original sentence”). 

 Some – not all – circuit courts have overstepped their authority by denying 

district courts the power to modify their sentencing decisions. The Eighth Circuit, for 

example, has stuck to its guns post-Concepcion. See United States v. Rodriguez-

Mendez, 65 F.4th 1000, 1004 (8th Cir. 2023) (relying on United States v. Crandall, 25 

F.4th 582,586 (8th Cir. 2022) for proposition that non-retroactive changes in law do 

not constitute “‘extraordinary and compelling’” circumstances under 18 U.S.C. § 

3582(c)(1)(a)). There are circuit courts on the other side of the ledger who were 

convinced by Concepcion and now allow district courts to consider non-retroactive 

changes in the law when determining what constitutes an “extraordinary and 

compelling reason.” See United States v. Chen, No. 20-50333, slip op. at 9-20 (9th Cir. 

Sept. 14, 2022) (courts may consider non-retroactive changes relying on Concepcion). 

Chen is consistent with the pre-Concepcion holdings of the First Circuit, Tenth 

Circuit, and Fourth Circuit. See Ruvalcaba, 26 F.4th at 23; United States v. Maumau, 

993 F.3d 821, 837 (10th Cir. 2021); McCoy v. United States, 981 F.3d 271, 271, 286 

(4th Cir. 2020). And the Tenth Circuit has doubled down on Maumau post-

Concepcion. See United States v. Arriola-Perez, No. 21-8072, slip op. at 4-5 (10th Cir. 

July 1, 2022) (citing Maumau and noting that its approach was “very recently upheld” 

by the Supreme Court in Concepcion). Who’s right? 

 This Court referred to Section 3582(c) in deciding Concepcion and pointed out 

that sections 3582(c)(1) and (2) are constrained by the applicable policy statements. 
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See Concepcion, 142 S. Ct at 2401. Tellingly, this Court said nothing about the 

“extraordinary and compelling” test without comment. The Supreme Court does not 

see the extraordinary-and-compelling-reason test as a congressional constraint. 

 Additionally, Section 3582(c)(1)(A) is not about correcting legal error. See 

Crandall, 25 F.4th at 586 (post-conviction remedies designed to correct legal errors). 

A district court cannot err in failing to anticipate changes in the law like a retroactive 

or non-retroactive change in the law at the time of sentencing.5 No one is contesting 

the fact that appeals are for record-based errors and habeas is for constitutional 

violations. What seems to be clear in the statute, though, is that sentence-

modification motions point to “extraordinary and compelling reasons” unrelated to 

legal and constitutional error. Sentence-modification proceedings review a “mix of 

factors – including non-retroactive changes in sentencing law.” See Ruvalcaba, 26 

F.4th at 27. The notion that an appellate court may overrule a trial-court judge’s 

discretionary decision to modify one of his sentences because he judged the case 

sentence worthy of modification undermines the broad grant of discretion that trial-

court judges exercise. Absent Congressional or Constitutional constraints, there are 

no constraints. 

 In short, Concepcion is not just about “covered offenses” but touches more 

broadly on the issue of the breadth of discretion a judge sitting in a sentence-

modification proceeding may exercise. Some circuit courts agree; some don’t. This 

 
5 The foreseeability of any changes in the law, interestingly, is not an impediment under the guidelines.  
See USSG § 1B1.13, comment. (n.2). 
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Court should make clear – or make it even clearer – that Congress gave district courts 

broad discretion to determine what constitutes “extraordinary and compelling.”  

CONCLUSION 

This Court should grant Petitioner’s request for a Writ of Certiorari 

notwithstanding the upcoming amendments to make it clear that district courts – not 

appellate courts – exercise the power of sentence modification.  

 
      Respectfully submitted, 

      JON R. MEADOR 
      CJA Appointed Attorney of Record 
 
 
      /s Jon R. Meador 
      Jon R. Meador 
      Attorney for Appellant 
      219 E. Schwartz, Suite A 
      Salem, Illinois 62881 
      jonrmeador@gmail.com 
      Telephone: (512) 395-4425 
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AO 248 (Rev. 08/20) ORDER ON MOTION FOR SENTENCE REDUCTION UNDER I 8 U.S.C. g 3s82(c)(l )(A)

UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF MISSOURI

LINITED STATES OF AMERICA
Case No. 6:14- cr -03106-MDH-22

ORDER ON MOTION FOR
SENTENCE REDUCTION LTNDER
18 u.S.C. $ 3s82(c)(1)(A)

(COMPASSIONATE RELEASE)BRANDON HOUSE

! ri-e served.

Upon motion of f the defendant I the Director of the Bureau of prisons for a

reduction in sentence under l8 U.S.C. $ 3582(c)(1)(A), and after considering the applicable

factors provided in 18 U.S.C. $ 3553(a) and the applicable policy statements issued by the

Sentencing Commission,

IT IS ORDERED that the motion is:

I cnaNreo

I fn. defendant's previously imposed sentence of imprisonment of is reduced to

' If this sentence is less than the amount of time the defendant already served, the sentence

is reduced to a time served; or

If the defendant's sentence is reduced to time served:

This order is stayed for up to fourteen days, for the verification of the

defendant's residence and/or establishment of a release plan, to make

appropriate travel arrangements, and to ensure the defendant's safe

release. The defendant shall be released as soon as a residence is verified,

a release plan is established, appropriate travel arrangements are made,

case 6:l-4-cr-03106-MDH Document 1441 Flled ogto\t2z page 1 of 3
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and it is safe for the defendant to travel. There shall be no delay in

ensuring travel arrangements are made. If more than fourteen days are

needed to make appropriate travel arrangements and ensure the

defendant's safe release, the parties shall immediately notifu the court and

show cause why the stay should be extended; or

There being a verified residence and an appropriate release plan in place,

this order is stayed for up to fourteen days to make appropriate travel

arrangements and to ensure the defendant's safe release. The defendant

shall be released as soon as appropriate travel affangements are made and

it is safe for the defendant to travel. There shall be no delay in ensuring

travel arrangements are made. If more than fourteen days are needed to

make appropriate travel arrangements and ensure the defendant,s safe

release, then the parties shall immediately notifiz the court and show cause

why the stay should be extended.

I fft" defendant must provide the complete address where the defendant will reside

upon release to the probation office in the district where they will be released because it

was not included in the motion for sentence reduction.

I urrd". l8 u.s.c. g 3582(c)(1)(A), the defendant is ordered to serve a ..special term,,

of! probation or I supervised release of months (not to exceed the unserved

portion of the original term of imprisonment).

! rr," defendant's previously imposed conditions of supervised release apply to

the "special term" of supervision; or

! fn" conditions of the "special term,,of supervision are as follows:

2
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I fne defendant's previously imposed conditions of supervised release are unchanged.

! fn" defendant's previously imposed conditions of supervised release are modified as

follows:

E OefennED pending supplemental briefing and/or a hearing. The court DIRECTS the

United States Attorney to file a response on or before , along with all Bureau of prisons

records (medical, institutional, administrative) relevant to this motion.

X OgNtgO after complete review of the motion on the merits.

! nacroRs coNSTDERED (optional)

I oENtEO WITHOUT PREJUDICE because the defendant has not exhausted all

administrative remedies as required in l8 U.S.C. g 3582(c)(1)(A), nor have 30 days lapsed since

receipt of the defendant's request by the warden of the defendant,s facility.

IT IS SO ORDERED.

Dated:

September 8,2022 lsl Douglas Harpool
UNITED STATES DISTRICT ruDGE

3
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IN THE UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF MISSOURI

SOUTHERN DryISION

UNITED STATES OF AMERICA, )
)
)
)
) Case No. 14-CR-03106-22-MDH

Plaintiff,

BRANDON HOUSE,

Defendant.

ORDER

Before the Court is Defendant's pro se motion for sentence reduction under 18 U.S. Code

3582(c)(1)(A) (compassionate release) (Docs. 140 and 1418) and pro se Motion for Summary

Judgment (Doc. 142 ). Defendant is serving a concurrent 240 month term of imprisonment for

conspiracy to distribute 500 grams or more of a mixture or substance containing a detectable

amount of methamphetamine and possession with intent to distribute a mixture or substance

containing a detectable amount of methamphetamine reduced based upon what he claims are

extraordinary and compelling circumstances. Defendant moves the Court for his sentence to be

reduced to time served so that he can be released to be a live in caretaker for his ill motherr or

that his sentence be reduced to 10 years because his sentence was enhanced under 2l U.S.C. $

851. Defendant argues after the passing of the First Step Act the same sentence would not be

imposed today creating a sentencing disparity between himself and similarly situated co

defendants. 1d. Defendant claims that extraordinary and compelling reasons exist due to the

First Step Act, the enhancement he received under 21 U.S.C. $ 851, the sentencing disparity

1 Defendant has stated that his mother has passed away due to her health issues and that he has
removed this request from his compassionate release motion.

1
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between he and other defendants, and the Government's improper use of a prior conviction used

to enhance his sentence.

The government opposes Defendant's Motions. (Docs. 1408 and 1433). The government

notes Defendant appealed his sentence and challenged the 21 U.S.C. $ 851 enhancement that

increased his mandatory minimum sentence alleging the district court erred by not inquiring of

Defendant if the prior felony conviction was correct. United States v. House, 23 F.3d,512,514

(8th Cir. 201 ). The Eighth Circuit affirmed House's sentence, finding he had not shown a

reasonable probability that his sentence would have been different if the district court had

engaged in the $ 851(b) colloquy, he did not argue that his prior conviction was invalid, and did

not assert how his rights were otherwise affected. Id. at 515.

To be entitled to compassionate release, this Court must find that Defendant has

demonstrated that "extraordinary and compelling reasons warrant such a reduction," that "such a

reduction is consistent with applicable policy statements issued by the Sentencing Commission,"

and only "after considering the factors set forth in section 3553(a)." 18 U.S.C.3582(c)(1)(A)(i).

The govemment's opposition sets forth the factors for compassionate release and the failure of

Defendant to meet those factors. The Court does not reiterate each of those here but agrees

Defendant has failed to establish a basis for his sentence to be reduced or for compassionate

release.

Defendant also alleges that the Supreme Court's recent decision in Concepcion v. (Jnited

states,5 u.s. , 142 s. ct. 238 (2022) allows defendants to seek relief under the First Step

Act for sentences imposed after 2010. The government has set forth in its opposition that the

First Step Act does not provide reliefunder Concepcion as Defendant does not have a "covered

offense" under $ 404 of the First Step Act and that Concepcion does not apply to Defendant's

2
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case. Further, the govemment cites to United States v. Crandall,25F.4th 582,58 (8th Cir.),

cert. denied, 142 S. Ct. 2 81 (2022), in which the Eighth Circuit held that "that a non retroactive

change in law, whether offered alone or in combination with other factors, cannot contribute to a

finding of extraordinary and compelling reasons' for a reduction in sentence under $

3582(c)(1)(A);' Id. at58 (citing United States v. Hunter, 12F4th 555,5 8 ( th Cir. 2021). This

Court agrees Defendant's arguments fail to provide a basis for relief.

Finally, the Court finds Defendant's arguments regarding disparity in sentencing among

similarly situated defendants and alleged clerical errors in the citation to a prior case number do

not meet the standards for the Court to grant Defendant's motion for compassionate release.

Wherefore, after careful consideration of the record before the Court, including the

reasons set forth in the government's oppositions to the motions, the Court hereby DENIES

Defendant's pro se motions for compassionate release (Docs. 140 and 1418) and motion for

summary udgment. (Doc. 142 ).

IT IS SO ORDERED.

DATED: September 8, 2022 /s/ Douglas Harpool
DOUGLAS HARPOOL
UNITED STATES DISTRICT JUDGE

Case 6: l_4-cr-031_06-MDH
.;iu1.. ii i1i' 1., ::.,: -.t ..i
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