
UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

v.

JUDGMENT

Case Number:

Jury Verdict. This action came before the Court for a trial by jury. The issues have been tried and 
the jury has rendered its verdict.

Decision by Court. This action came to trial or hearing before the Court. The issues have been tried 
or heard and a decision has been rendered.

Decision by Court. This action came for consideration before the Court. The issues have been 
considered and a decision has been rendered. 

IT IS ORDERED AND ADJUDGED

____________________ DEBRA K. KEMPI      
Date  Clerk

Deputy Clerk 

2:08-cr-00064-JCM-EJY
Petitioner,

UNITED STATES OF AMERICA,

STEVEN GRIMM,

Respondents.

Defendant's motion under 28 U.S.C. § 2255 to vacate, set aside, or correct his sentence is
DENIED. IT IS FURTHER ORDERED that defendant is denied a certificate of appealability.

5/31/2022

/s/ L. Ortiz

2:18-cv-02124-JCM
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UNITED STATES DISTRICT COURT

DISTRICT OF NEVADA

* * *

UNITED STATES OF AMERICA,

Plaintiff,

v.

STEVEN GRIMM,

Defendant.

Case No. 08-cr- JCM-EJY

ORDER

Presently before the court is petitioner Steven Grimm s Grimm motion to vacate, set

aside, or correct his sentence pursuant to 28 U.S.C. § 2255. (ECF No. 707). The United States

filed a response (ECF No. 801), to which Grim replied (ECF

Nos. 850; 859).

I. Background

The facts of this matter have been recited extensively. See, e.g., United States v.

Mazzarella, 784 F.3d 532 (9th Cir. 2015); United States v. Mazzarella

Cir. 2015).1 Thus, the court provides just a brief recitation here.

Grimm and co-defendants were charged, tried, and convicted of mortgage fraud conspiracies that

occurred moved for a new trial.

(ECF No. 379). The court denied his motion, finding no prejudice from the allegations

presented. (ECF No. 404). The court sentenced Grimm to 25 years per count, to run

concurrently, and ordered Grimm forfeit $107 million in fraudulently gained funds. (ECF No

1 Grimm joined his codefendant, Mazzarella, in both appeals.
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434). Grimm appealed his judgment (ECF No. 438), and the Ninth Circuit stayed briefing to

allow this court to proposed motion for a new trial based on newly discovered

evidence second motion for a new trial (ECF

No. 542), and Grimm appealed that denial (ECF No. 549).

new trial and remanded for an evidentiary hearing on potential prosecutorial misconduct. (ECF

No. 626); see United States v. Mazzarella, 784 F.3d 532 (9th Cir. 2015). On remand, the

into its trial materials.

(ECF No. 801 at 11). This court then held an evidentiary hearing,

for a new trial, (ECF No. 656), and Grimm again appealed (ECF No. 661). On the second

appeal, the Ninth Circuit confirmed this al of the motions for a new trial but vacated

2 (ECF Nos. 680;

686).

Following the affirmation of his conviction and sentence, Grimm filed the present motion

to vacate, set aside, or correct sentence on the bases of ineffective assistance of trial counsel and

appellate counsel, as well as due process violations from prosecutorial misconduct. (ECF No.

707). Grimm now seeks an evidentiary hearing and, ultimately, a new trial.

II. Legal Standard

28 U.S.C. § 2255(a). §

Davis v. United States, 417 U.S. 333, 345 (1974); see also

Hill v. United States, 368 U.S. 424, 428 (1962).

Limitations on § 22

advantage of the opportunity. United States v. Frady, 456 U.S. 152, 164 (1982). §

2

stipulated to a forfeiture amount of just over $10 million. (ECF No. 865).
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United States v. Johnson, 988 F.2d 941, 945 (9th Cir. 1993).

litigate it on

United States v. Hayes

could have raised a claim of error on direct appeal but nonetheless fa

is in procedural default. Johnson, 988 F.2d at 945; see also Bousley v. United States, 523 U.S.

614, 622 (1998).

However, ineffective assistance of counsel claims are an exception to procedural default.

Massaro v. United States, 538 U.S. 500, 504 05 (2003); see also United States v. Schlesinger, 49

F.3d 483, 509 (9th Cir. 1994) -assistance-of-counsel claim on

direct appeal does not bar the claim from being brought in a later, appropriate proceeding under

III. Discussion

Grimm asserts twenty grounds3 to justify vacating, setting aside, or correcting his

sentence pursuant to § 2255. These grounds concern three overlapping claims: ineffective

assistance of trial counsel, ineffective assistance of appellate counsel, and prosecutorial

misconduct. Thus, the court first determines whether to grant relief on those three grounds, then

whether to hold an evidentiary hearing, and finally whether to grant Grimm any certificates of

appealability.

A. Grimm fails to show ineffective assistance of trial counsel

Strickland v. Washington, 466 U.S. 668, 687, 694

(1984). To prevail on a claim of ineffective assistance of counsel, (1) the [petitioner] must

show that counsel s representation fell below an objective standard of reasonableness; and (2)

3

sel specifically address. (See ECF No. 707-2). As those

addressing each allegation.
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the must show that there is a reasonable probability that, but for counsel s

unprofessional errors, the result of the proceeding would have been different. United States v.

McMullen, 98 F.3d 1155, 1157 (9th Cir. 1996) (quoting Strickland v. Washington, 466 U.S. 668,

688, 694 (1984)).

Grimm asserts fourteen arguments to support his claim of ineffective assistance of trial

counsel. These arguments concern five overlapping issues: (1) ineffective plea advice,

negotiations, and agreements,4 (2) ineffective consultation with client,5 (3) ineffective trial

preparation and performance,6 (4) ineffective challenges to possible jury tampering,7 (5)

ineffective calculation of harm at sentencing,8 and (6) cumulative error.9 (See generally ECF

Nos. 707; 707-1).

The court addresses each issue in turn.

1. Grimm fails to show ineffective plea advice, negotiations, or agreements

arguments regarding plea advice, negotiations, and agreements all rely on

allegation that counsel misinformed him that his maximum exposure was 20 years in

custody when the statutory maximums for each of his charges were 30 years and the guideline

sentence for his total offense level was up to life. Grimm argues that if he understood his

maximum potential sentence was life in custody, or if he understood the maximum statutory and

guideline sentences, he would have avoided trial and instead sought the best available plea

agreement.10 This argument fails for several reasons.

4 Grounds 1, 2, 3, 4, 5, 14, and 17.
5 Grounds 11 and 13.
6 Grounds 6 and 8.
7 Grounds 9 and 10.
8 Ground 7.
9 Grounds 15 and 16.
10 A secondary throughline argument in these grounds is, essentially, that counsel

. (See ECF No. 707-1 at
11). However, this conclusory argument fails to show deficient performance or prejudice.
Counsel is not required to predict with certainty that a favorable verdict is unachievable;
pleading guilty would not necessarily have changed
See infra Part III.A.1.
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43 resulted in a guideline sentence of life in

custody, the guidelines do not authorize the court to exceed the statutory maximum sentence.

Where the statutorily authorized maximum sentence is less than the

minimum of the applicable guideline range, the statutorily authorized maximum sentence shall

be the guideline sentence.

could be up to life has nothing to do with the actual range of sentences available to Grimm at

sentencing.

Second, though the statutory maximum sentences s charges were each 30

years, the court imposed a sentence of 25 years per count, to run concurrently.

trial, (ECF No. 707-1 at 12),

United States v. Keller, 902 F.2d 1391, 1394 (9th Cir. 1990). Further,

even assuming that counsel indicated the maximum possible sentence was 20-years,

affidavit indicates that counsel informed him that the maximum sentence was 20 years per count,

not 20 years total. (ECF No. 707-3 at 3). Thus, the effective total of 25

years was within the range of outcomes counsel explained to Grimm.

Third, even if Grimm showed deficient performance, Grimm fails to show prejudice.

Grimm

government s plea offer, or sought the most favorable plea and would have accepted the plea

(ECF No. 707-1 at 10 11). Though this argument likely refers to the mid-trial group

plea deal offered by the government,11 Grimm does not show that the plea agreement was or

would have been accepted by his co-defendants, that the plea agreement would be binding upon

12

11 may have unilaterally rejected a pre-trial
offer. (ECF No. 859 at 13). However, on this issue are merely
speculation. There is no suggestion that a pretrial plea agreement was offered, and no
deficient performance for failing to secure a plea offer before trial began.

12 Though the court typically reduces a
accepting responsibility through a plea agreement, -month sentence was
already below the 324 405-month guideline range that would have resulted if his offense
level were lowered from 43 to 41.
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Accordingly, Grimm fails to show ineffective assistance of counsel on the basis of

ineffective plea advice, negotiations, and agreements.

2. Grimm fails to show ineffective consultation with client

Grimm argues that counsel did not inform him that he had the right to testify in his own

defense. Counsel declares

that he consistently counseled that Grimm not testify as a matter of trial strategy.

There is no deficient performance in informing a defendant that he should not testify as a

matter of trial strategy. Even if there was, Grimm fails to show prejudice.

Grimm alleges that he

refuted -1 at 36). Specifically, he

argues that he

witnesses, corrected inaccuracies in the spreadsheets the court used to calculate the amount of

loss, and revealed meetings between investors and government agents that he was not present

for.

Even assuming that he would have testified as to all of these issues, Grimm fails to show

how this testimony would have affected the outcome of his conviction or sentence. As to his

conviction, Grimm admits that the evidence of his guilt was staggering. Even if he disputed

innocence on the fourteen counts of his conviction. -

month sentence was below the guideline range that would have resulted had the amount of loss

been calculated to be under $50 million.13

Accordingly, Grimm fails to show deficiency and prejudice, and thus fails to show

ineffective assistance of counsel alleged ineffective consultation.

3. Grimm fails to show ineffective trial preparation and performance

13 Prior to November 1, 2015, a loss amount between $20 million and $50 million
resulted in a 22-level enhancement and a loss amount more than $50 million resulted in
a 24-level enhancement. See U.S.S.G. 2B1.1(b)(1)(M); U.S.S.G. Amendment 791,
available at https://guidel
to 41 would have resulted in a guideline range of 324 405 months.
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concerning peach, and cross-

is decisions whether to

investigate, impeach, and cross-examine were all made as a matter of strategy.

Considering the wide latitude of competent performance under the Sixth Amendment,

could have

utilized to possibly reveal helpful information do not show that counsel was outside of the

normal bounds of competent performance. Further, Grimm points to nothing other than

conclusory allegations to show that the result of his trial and sentence would have been different

had counsel engaged in any of his proposed actions.

Accordingly, Grimm fails to show ineffective assistance of counsel on the basis of

ineffective investigation, impeachments, and cross-examinations.

4. Grimm fails to show ineffective challenges to possible jury tampering

Grimm argues that his counsel was ineffective for failing to raise the issue of jury

tampering upon learning that an individual adverse to Grimm was seen speaking

with jurors during the trial. This argument fails because Grimm fails to show deficient

performance or prejudice from the alleged failure.

As to performance,

contact between jurors and an outside party. (See ECF No. 507 at 59 60). On this information,

the court inquired into the issue and found no evidence of jury tampering.

appeal. Thus, there is no deficient performance for failing to move for further inquiry or a

mistrial on the grounds of potential jury tampering.

Even if there was deficient performance, there is no prejudice from the alleged jury

tampering. ounsel specifically informed the court that the spectator

was an avid critic of odefendant and had been seen talking to jurists in the bathroom

and elevators. The court inquired into the contact and determined that even if it was possibly

that the jurors
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Id. The court then instructed the jurors to

consider the evidence, and only the evidence, in reaching their decision.

Accordingly, Grimm fails to show ineffective assistance of counsel on the basis of

ineffective challenges to potential jury tampering.

5. Grimm fails to show ineffective calculation of harm at sentencing

Grimm argues that counsel was deficient for failing to properly calculate and object to

of loss stemming from his offenses. This argument also

fails.

Assuming arguendo that there was deficient performance for failing to properly calculate

and object to the errant calculation, Grimm does not show prejudice. The court did not sentence

Grimm to a sentence within the heightened guideline range of life. It sentenced him to a term of

custody that would have been within the guideline range with an amount of loss less than half of

what probation calculated. (See supra note 12). Thus, Grimm was not prejudiced by the alleged

miscalculations.

Accordingly, Grimm fails to show ineffective assistance of counsel on the basis of failing

to properly calculate the amount of loss.

6. Grimm fails to show cumulative error resulting in ineffective assistance

under the broad standards afforded by the Sixth Amendment.

Assuming that Grimm would have taken a plea deal offered by the government pre- or

mid-trial and that Grimm would have received the offense level reductions for acceptance of

responsibility and for a lower amount of loss, a sentence of 300 months per count, to run

concurrently, would still have been within sentencing guideline range.

Assuming that additional investigations,

impeachments, and cross examinations resulted in a jury acquittal on some charges, the court still

could have sentenced Grimm to an identical 300 months per remaining count, to run

concurrently, for an effectively identical term of imprisonment.
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Assuming counsel moved for a new trial on the basis of jury tampering, there is no

showing tha

objections on the same issue at the same trial.

Thus, as , Grimm

fails to show ineffective assistance of trial counsel.

B. Grimm fails to show ineffective assistance of appellate counsel14

Grimm argues that appellate counsel was ineffective for failing to consult with him and

allow him to participate in the drafting of the initial briefing, as well as for failing to raise the

issue of forfeiture on appeal. Both arguments fail.

Appellate counsel had no duty to bring Grimm in on each phase of the drafting of his

initial brief argument

relies on a finding that counsel was deficient for failing to assert

that out of court conversations and events justified overturning his conviction.

As the government properly argues, appellate courts do not review alleged events and

conversations that happened off the record. Therefore, there is no deficient performance for

failing to consult with Grimm on the many out of court statements he wished to be included in

the briefing, nor is there prejudice from failing to include those arguments in the brief as they

would have been rejected for being outside the scope of the appeal.

As to forfeiture, appellate counsel did secure the

case on the issue of forfeiture.

original forfeiture order by more than $90 million. Thus, there is no deficient performance or

prejudice from prevailing on the forfeiture issue on appeal.15

Accordingly, Grimm fails to show ineffective assistance of appellate counsel.

14 Grounds 19 and 20.
15

preserve the issue of forfeiture when Grimm benefitted from the overturning of the
original forfeiture order.
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C. Grimm fails to show prosecutorial misconduct16

Grimm has attempted to challenge the Brady/Giglio violations at each step of his post-

trial proceedings. As the Ninth Circuit held, so too will this court: there is no evidence of

prosecutorial misconduct

sentence. Grimm arguments to the contrary are all hypothetical, conclusory, or misstatements

of the record.

Therefore, Grimm fails to establish that his due process rights were violated due to

prosecutorial

conviction on the basis of prosecutorial misconduct.

D. An evidentiary hearing is not warranted

Grimm seeks an evidentiary hearing on his petition to, inter alia, present evidence and

See ECF No. 707-1 at 29).

However, a petitioner is entitled to an evidentiary hearing only where the petitioner raises a

colorable claim of ineffective assistance of counsel. See Smith v. McCormick, 914 F.2d 1153,

1170 (9th Cir. 1990). Here, Grimm fails to raise a colorable claim because each of his arguments

fail to establish prejudice in any sense.

Taken as a whole, his motion seeks to allow him to go back in time and accept the 17.5

year mid-trial plea offer from the government because it would have been in his best interests

considering the outcome of his trial and sentence. Yet, even if he had done so, the court would

have been well within its power to sentence him to the identical sentence he received post-trial.

different even if every single allegation of deficient performance were proven in his favor.

Accordingly, the court denies Grimm

E. No certificate of appealability is warranted

When 2255 motion, the court may issue a certificate of

appealability only when a petitioner makes a substantial showing of the denial of a constitutional

right. 28 U.S.C. § 2253(c)(2). To make such a showing, the petitioner must establish that

16 Grounds 12 and 18.
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UNITED STATES DISTRICT COURT 

DISTRICT OF NEVADA 

UNITED STATES OF AMERICA,  

                      Plaintiff, 

vs. 

STEVEN GRIMM, 

Defendant. 

 

Case No.: 2:08-cr-00064-JCM-GWF 

ORDER   

 

 Presently before the court is Steven Grimm’s (“Grimm”) motion for compassionate release.  

(ECF No. 876).  The United States of America (“the government”) filed a response (ECF No. 880), 

to which Grimm replied. (ECF No. 884). 

 Also before the court is Grimm’s motion to seal exhibits filed with his motion for 

compassionate release.  (ECF No. 877). 

I. Background 

On March 23, 2012, Grimm was sentenced to 25 years in prison for conspiring to and 

committing bank fraud, mail fraud, and wire fraud, as well as aiding and abetting.  (ECF No. 880).  

Grimm contends he has served approximately half of his 25-year sentence.  (ECF No. 876).  The 

government asserts that Grimm was granted release pending appeal on April 9, 2014, and Grimm 

only began serving his sentence at FCI Texarkana on February 10, 2016.  (ECF No. 880).   

Grimm’s sentence is set to expire May 5, 2035.  (Id.)  Grimm has previously filed three pro 

se motions for compassionate release in 2020, all of which this Court denied.  (ECF Nos. 789, 819, 

851).  Grimm claims his past three motions for compassionate release, in addition to being filed 
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pro se, lacked various important supporting documents, including his full medical records.  (ECF 

No. 876).  He filed the instant motion for compassionate release on June 11, 2022.  (Id.) 

II. Legal Standard 

The court can reduce a prison sentence for “extraordinary or compelling reasons” under 

the compassionate release provision of 18 U.S.C. § 3582(c)(1)(A), as amended by the First Step 

Act of 2018, Pub. L. No. 115-391, 132 Stat. 5239 (Dec. 21, 2018).  18 U.S.C. § 3582(c)(1)(A).  

This statutory authorization is a limited exception to the general rule that a court “may not correct 

or modify a prison sentence once it has been imposed.”  United States v. Penna, 319 F.3d 509, 511 

(9th Cir. 2003) (citing 18 U.S.C. § 3582(c)).  

  Before a defendant can move for compassionate release, he must first ask the BOP to do 

so on his behalf, typically by submitting a request to the warden.  18 U.S.C. § 3582(c)(1)(A).  He 

must then exhaust all administrative rights to appeal the BOP’s denial of his request or wait thirty 

days for his request to go unanswered, whichever comes first.  Id. 

To grant compassionate release, the court must make two findings. First, there must be 

“extraordinary and compelling reasons” that warrant compassionate release and, second, release 

must be “consistent with applicable policy statements issued by the Sentencing Commission.”  Id.  

The applicable Sentencing Commission policy statement lists specific circumstances related to the 

defendant’s medical condition, age, and family circumstances that are extraordinary and 

compelling.1  USSG § 1B1.13, cmt. 1.  The policy statement also requires the court to consider 

 

 

1 The specific extraordinary and compelling circumstances are: (1) the defendant is either 
“suffering from a terminal illness” or some other serious condition “that substantially diminishes 
the ability of the defendant to provide self-care” in prison; (2) the defendant is at least 65 years 
old, is experiencing deteriorating health, and has served a substantial portion of his sentence; (3) 
certain family circumstances like the incapacitation of a spouse; and (4) other reasons “as 
determined by the Director of the [BOP].”  USSG § 1B1.13, cmt. 1. 
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whether the defendant is a danger to the community based on the factors set forth in 18 U.S.C. § 

3142(g).  USSG § 1B1.13(2). 

District courts have granted compassionate release under circumstances beyond those 

listed in the policy statement.  United States v. Regas, No. 391CR00057MMDNA1, 2020 WL 

2926457 (D. Nev. June 3, 2020); United States v. Arreola-Bretado, No. 3:19-CR-03410-BTM, 

2020 WL 2535049 (S.D. Cal. May 15, 2020); United States v. Kesoyan, Case No. 2:15-cr-236-

JAM, 2020 WL 2039028 (E.D. Cal. Apr. 28, 2020).  That is because the policy statement was last 

substantively amended in November 2016, before the passage of the First Step Act in December 

2018. Courts have reasoned that Congress’s intent in passing the First Step Act—which allows 

inmates to move for compassionate release when the BOP declines to do so—was to entrust district 

courts to consider a variety of circumstances that could be extraordinary and compelling.  See 

Arreola-Bretado, 2020 WL 2535049, at *2.  The court agrees that its discretion to grant 

compassionate release is not strictly limited to the specific circumstances in the Sentencing 

Commission’s policy statement. 

Lastly, the court must consider the sentencing factors set forth in 18 U.S.C. § 3553(a).  The 

factors include: (1) the nature and circumstances of the offense and the history and characteristics 

of the defendant; (2) the need for the sentence imposed; (3) the kinds of sentences available; (4) 

the kinds of sentence and the sentencing range established in the Sentencing Guidelines; (5) any 

pertinent policy statement issued by the Sentencing Commission; (6) the need to avoid 

unwarranted sentence disparities among defendants with similar records who have been found 

guilty of similar conduct; and (7) the need to provide restitution to any victims.  18 U.S.C. § 

3553(a)(1)-(7). 

. . . 
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III. Discussion 

As an initial matter, and with good cause appearing, the court grants Grimm’s motion to 

seal.  (ECF No. 877).   

Grimm claims he cannot adequately care for his health while incarcerated during the 

coronavirus (“COVID”) pandemic.  (ECF No. 876).  Grimm has diabetes, high blood pressure, 

and categorizes himself as overweight based on a body mass index of 29.  (Id.)  He is a former 

smoker and has ongoing shortness of breath from contracting COVID in December 2020.  (Id.)  

He also contends that the Texarkana FCI and Bureau of Prisoners (“BOP”) have failed to provide 

adequate health care to inmates.  (Id.)   

Grimm has not been vaccinated against COVID, citing religious objections to the 

confirmation phase procedures used in the development of the Pfizer and Moderna vaccines.  (ECF 

No. 876-1).  He similarly objects to method of manufacturing of the Johnson & Johnson vaccine.  

(Id.)   

The parties agree that Grimm has exhausted administrative remedies with the BOP under 

18 U.S.C. § 3582(c)(1)(A).  The government rejects Grimm’s claim that his health conditions rise 

to the level of extraordinary and compelling.  (ECF No. 880).  The government argues that the 

availability of vaccines has nullified the argument that high-risk populations cannot protect 

themselves against COVID from within a correctional facility.  (Id.)   

To grant compassionate release, the court must make two findings.  First, there must be 

“extraordinary and compelling reasons” that warrant compassionate release and, second, release 

must be “consistent with applicable policy statements issued by the Sentencing Commission.”  18 

U.S.C. § 3582(c)(1)(A).  USSG § 1B1.13(1)(A) lists the “Medical Condition of the Defendant” as 

an extraordinary and compelling reason under certain circumstances.   
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Grimm contends that he has “a number of health problems that exacerbate his vulnerability 

to COVID” and hinder his ability to care for himself while imprisoned.  (ECF No. 876).  While 

Grimm’s health conditions may present additional risks for severe COVID infection, he is only 59 

years old and has already contracted the virus once while incarcerated.   

Before COVID vaccines became available, the government conceded that medically high-

risk inmates, like Grimm, may present extraordinary and compelling reasons for release because 

of their inability to provide self-care during the pandemic.  (ECF No. 880).  However, since the 

availability of vaccines, this circumstance no longer exists.   

While it remains entirely in the discretion of each inmate to receive the vaccine, refusing 

to do so while incarcerated severely undercuts a claim for compassionate release for COVID-

related reasons.  United States v. McCullum, No. 3:13-CR-00012-RCJ, 2022 WL 943143, at *2 (D. 

Nev. Mar. 29, 2022).  Courts have routinely found refusing a vaccination supports denial of a 

motion for compassionate release purely based on a risk of contracting COVID.  (Id.)   

This court denied compassionate release on that ground in United States v. McCain-Bray 

and stated that a defendant cannot evade precautionary measures like a vaccine and then claim 

extraordinary risk.  No. 2:16-CR-00224-KJD-CWH, 2021 WL 5501103, at *1 (D. Nev. Nov. 23, 

2021).  The cases Grimm relies upon in his argument all illustrate examples of compassionate 

release for vulnerable inmates prior to the release of vaccines, when the government conceded to 

the extraordinary risk.  (ECF No. 876).  Grimm’s personal choice to refuse vaccination does not 

change the fact that vaccines are an available method of self-care to inmates today.    

This court has also recognized the particularly difficult task of containing any highly 

transmissible virus in a correctional facility and takes note of efforts the BOP has taken to mitigate 

risk.  See United States v. Alcaraz, No. 2:13-CR-00189-KJD-CWH, 2022 WL 1016646, at *3 (D. 
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Nev. Apr. 4, 2022) (acknowledging the BOP’s vaccine administration and internal policy measures 

taken to prevent inmates from serious illness).  To address Grimm’s argument that FCI Texarkana 

is a particularly high-risk facility, the government notes that there were zero positive cases among 

FCI Texarkana inmates in June. (ECF No. 880).  This fact, viewed in light of the current stage of 

the pandemic and vaccine development, paints a far different picture today than it did two years 

ago.    

The court finds that Grimm’s underlying health conditions, unvaccinated status, and mere 

potential for a COVID reinfection do not present an extraordinary and compelling reason to grant 

compassionate release.  Because the court finds no reason to justify release, there is no need to 

consider applicable policy statements under the U.S. Sentencing Guidelines.   

IV.  Conclusion 

Accordingly, 

IT IS HEREBY ORDERED, ADJUDGED, and DECREED that Grimm’s motion for 

compassionate release (ECF No. 876) be, and the same hereby is, DENIED. 

 IT IS FURTHER ORDERED that Grimm’s motion to seal (ECF No. 877) be, and the same 

hereby is, GRANTED. 

DATED September 23, 2022. 

 

 

UNITED STATES DISTRICT JUDGE 
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NOT FOR PUBLICATION 

 

UNITED STATES COURT OF APPEALS 

 

FOR THE NINTH CIRCUIT 

 

UNITED STATES OF AMERICA,  

  

     Plaintiff-Appellee,  

  

   v.  

  

STEVEN GRIMM,  

  

     Defendant-Appellant. 

 

 
No. 22-10257  

  

D.C. No.  

2:08-cr-00064-JCM-EJY-1  

  

  

MEMORANDUM*  

 

Appeal from the United States District Court 

for the District of Nevada 

James C. Mahan, District Judge, Presiding 

 

Submitted June 6, 2023**  

San Francisco, California 

 

Before:  MILLER and KOH, Circuit Judges, and CHRISTENSEN,*** District 

Judge. 

 

Defendant-Appellant Steven Grimm appeals the district court’s decision 

denying his motion for compassionate release under 18 U.S.C. § 3582(c)(1)(A)(i).  

 

  *  This disposition is not appropriate for publication and is not precedent 

except as provided by Ninth Circuit Rule 36-3. 

  

  **  The panel unanimously concludes this case is suitable for decision 

without oral argument.  See Fed. R. App. P. 34(a)(2). 

  

  ***  The Honorable Dana L. Christensen, United States District Judge for 

the District of Montana, sitting by designation. 
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  2    

We have jurisdiction pursuant to 28 U.S.C. § 1291.  Reviewing for abuse of 

discretion, see United States v. Keller, 2 F.4th 1278, 1281 (9th Cir. 2021) (per 

curiam), we affirm.    

 The district court did not plainly err by evaluating Grimm’s motion under 

the standard set forth in 18 U.S.C. § 3582(c)(1)(A)(i).  Where a party fails to raise 

an issue before the district court, we review for plain error.  United States v. Yijun 

Zhou, 838 F.3d 1007, 1010 (9th Cir. 2016).  “An error is plain if it is clear or 

obvious under current law.”  United States v. De La Fuente, 353 F.3d 766, 769 (9th 

Cir. 2003).  Grimm argues for the first time on appeal that, because he has 

religious objections to receiving any of the available COVID-19 vaccinations, the 

district court should have applied the burden-shifting tests set forth under the 

Religious Land Use and Institutionalized Persons Act (“RLUIPA”), 42 U.S.C. 

§§ 2000cc to 2000cc-5; the Religious Freedom Restoration Act (“RFRA”), 42 

U.S.C. §§ 2000bb to 2000bb-4; and/or the Free Exercise Clause of the First 

Amendment.  Grimm did not identify any cases in which a court at any level 

applied the standards set forth under RLUIPA, RFRA, or the Free Exercise Clause 

of the First Amendment in the context of a motion for compassionate release 

pursuant to 18 U.S.C. § 3582(c)(1)(A).  Because the error Grimm alleges was not 

“clear or obvious under current law,” the alleged error cannot be plain.  De La 

Fuente, 353 F.3d at 769.   
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 The district court did not abuse its discretion in concluding that Grimm 

failed to establish “extraordinary and compelling reasons” warranting a sentence 

reduction under § 3582(c)(1)(A)(i).  The record supports the district court’s finding 

that “Grimm’s underlying health conditions, unvaccinated status, and mere 

potential for a COVID reinfection do not present an extraordinary and compelling 

reason to grant compassionate release” in light of Grimm’s previous infection with 

COVID-19 while incarcerated, the Bureau of Prisons’s risk mitigation efforts, and 

the fact that there were no positive cases among inmates at Grimm’s facility at the 

time he filed his motion.   

 AFFIRMED. 

Case: 22-10257, 06/21/2023, ID: 12739883, DktEntry: 32-1, Page 3 of 3
(4 of 4)



OSA154      

UNITED STATES COURT OF APPEALS 

 

FOR THE NINTH CIRCUIT 

 

UNITED STATES OF AMERICA,  

  

     Plaintiff-Appellee,  

  

   v.  

  

STEVEN GRIMM,  

  

     Defendant-Appellant. 

 

 
No. 22-15874  

  

D.C. Nos. 2:18-cv-02124-JCM  

    2:08-cr-00064-JCM-EJY-1  

District of Nevada,  

Las Vegas  

  

ORDER 

 

Before: O’SCANNLAIN and BENNETT, Circuit Judges. 

 

 Appellant’s motion for reconsideration (Docket Entry No. 10) is denied.  See 

9th Cir. R. 27-10.   

 No further filings will be entertained in this closed case. 
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UNITED STATES COURT OF APPEALS 

 

FOR THE NINTH CIRCUIT 

 

UNITED STATES OF AMERICA,  

  

     Plaintiff-Appellee,  

  

   v.  

  

STEVEN GRIMM,  

  

     Defendant-Appellant. 

 

 
No. 22-15874  

  

D.C. Nos. 2:18-cv-02124-JCM  

    2:08-cr-00064-JCM-EJY-1  

District of Nevada,  

Las Vegas  

  

ORDER 

 

Before: CANBY and SUNG, Circuit Judges.  

   

 This appeal is from the denial of appellant’s 28 U.S.C. § 2255 motion and 

subsequent Federal Rule of Civil Procedure 60(b) motion.  The request for a 

certificate of appealability (Docket Entry No. 5) is denied because appellant has 

not shown that “jurists of reason would find it debatable whether the [§ 2255 

motion] states a valid claim of the denial of a constitutional right and that jurists of 

reason would find it debatable whether the district court was correct in its 

procedural ruling.”  Slack v. McDaniel, 529 U.S. 473, 484 (2000); see also 28 

U.S.C. § 2253(c)(2); Gonzalez v. Thaler, 565 U.S. 134, 140-41 (2012); Miller-El v. 

Cockrell, 537 U.S. 322, 327 (2003); United States v. Winkles, 795 F.3d 1134, 1143 

(9th Cir. 2015). 

 Any pending motions are denied as moot. 

 DENIED. 
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