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This matter came on to be heard and was heard by the undersigned Superior 

Court Judge upon the North Carolina Supreme Court's Order remanding the case 
to the trial court with instructions that it conduct a Batson hearing consistent with 
its opinion, and the Defendant being present and represented by Lisa Miles and 
Sterling Rozear, and the State of North Carolina being represented by District 
Attorney William R. West and Assistant District Attorneys G. Robert Hicks, III 
and Robert T. Thompson, and the Court, after hearing and considering evidence 
and arguments of counsel and after considering the record proper, makes the 
following Findings of Fact and Conclusions of Law and enters the following 
Order, which Order is being entered out of term and out of session with the consent 
of all parties to this matter: 

FINDINGS OF FACT 

1. On or about November 6, 2010, the Defendant, Cedric Theodis 
Hobbs, Jr. [hereinafter Defendant], was arrested in Washington, D.C. 
for, among other things, the murder of Kyle James Harris [hereinafter 
Victim] which had been committed earlier that day in Fayetteville, 
North Carolina. 

2. On August 4, 2014, the Defendant was indicted for the first degree 
murder of the Victim and for other offenses related to his murder. 

3. The State ofNorth Carolina [hereinafter State] tried this matter 
capitally beginning on October 13, 2014. 
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4. Because this matter was tried capitally, each prospective juror had to 
be capitally qualified; an arduous process during which each side was 
statutorily allowed fourteen peremptory challenges. Jury selection 
began on October 13, 2014 and concluded on November 18, 2014. 

5. On December 12, 2014, the Defendant was found guilty of first 
degree murder, two counts of robbery with a dangerous weapon, two 
counts of attempted robbery with a dangerous weapon, and one count 
of conspiracy to commit robbery with a dangerous weapon. 

6. On December 18, 2014, after the jury deadlocked eleven to one, this 
Court sentenced the Defendant to life imprisonment without parole for 
the first degree murder conviction and to other active terms of 
imprisonment for the remaining convictions. The Defendant appealed 
to the North Carolina Court of Appeals. 

7. The North Carolina Court of Appeals determined that the Defendant 
had received a fair trial, free from error, and from that unanimous 
decision, the Defendant petitioned the North Carolina Supreme Court 
for discretionary review. 

8. The North Carolina Supreme Court allowed the Defendant's petition 
for discretionary review, heard the matter, concluded that both this 
Court and the North Carolina Court of Appeals had erred in the 
analysis of the Defendant's Batson objections regarding excused 
jurors Brian Humphrey, Robert Layden, and William McNeill, and 
therefore reversed and remanded this matter to this Court to conduct a 
Batson hearing consistent with its opinion within sixty days of the 
filing of its opinion or within such time as the current state of 
emergency allows. 

9. Mindful that the United States Supreme Court held in Batson v. 
Kentucky, 476 U.S. 79 (1986) "that a State may not discriminate on 
the basis of race when exercising peremptory challenges against 
prospective jurors in a criminal trial," Flowers v. Mississippi,_ 
U.S._,_, 139 S. Ct. 2228, 2234 (2019), this Court has conducted 
the required three-step analysis pursuant to the law of Batson and 'its 
progeny as to each of the three excused jurors. 
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10. In conducting the required Batson hearing, this Court was also 
mindful that the United States Supreme Court in Flowers explained 
that in the context of a Batson hearing, a "trial judge's assessment of 
the prosecutor's credibility is often important," that "'the best 
evidence of discriminatory intent often will be the demeanor of the 
attorney who exercises the challenge,'" that "' determinations of 
credibility and demeanor lie peculiarly within a trial judge's 
province,'" and that the trial judge's findings in the context of a 
Batson inquiry tum largely on trial judge's evaluations of credibility. 
Id. at_, 139 S. Ct. at 2243-44 (citations omitted). 

11. As to the first and second steps of the Batson analysis as to excused 
jurors Humphrey and Layden, this Court previously determined that 
the Defendant had not met his burden of establishing a prima facie 
case of discrimination, and that the State had provided clear and 
reasonably specific race-neutral reasons for its use of its peremptory 
challenges to excuse jurors Humphrey and Layden, which reasons 
given by the State this Court finds are supported by the answers the 
excused jurors gave during voir dire. 

12. As to the first and second steps of the Batson analysis as to excused 
juror McNeill, this Court previously determined that the Defendant 
had met his burden of establishing a prima facie case of 
discrimination, and that the State had provided clear and reasonably 
specific race-neutral reasons for its use of its peremptory challenge to 
excuse juror McNeill, which reasons given by the State this Court 
finds are supported by the answers the excused juror gave during voir 
dire. 

13. Pursuant to the North Carolina Supreme Court's opinion in this 
matter, the first two steps of the Batson analysis on remand as to 
excused jurors Humphrey, Layden, and McNeill are moot leaving 
only "for reconsideration of the third stage of the Batson analysis, 
namely whether Mr. Hobbs proved purposeful discrimination in each 
case." State v. Hobbs, _N.C. _, _, 841 S.E.2d 492,496 
(2020). 
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14. As to each of the three excused jurors, this Court conducted the 
required three-step analysis pursuant to the law of Batson and its 
progeny in the following manner: 

• First, this Court determined whether the Defendant, under the 
totality of the facts and relying on all relevant circumstances, had 
met his burden of production with evidence sufficient to permit 
this Court to draw an inference that discrimination had occurred in 
the State's exercise of its peremptory challenges, which as to 
excused jurors Humphrey and Layden, this step has become moot, 
and which inference as to excused juror McN eill this Court did so 
find; 

• Second, upon the Defendant's above-described prima facie 
showings which shifted the burden of production to the State as to 
each of the three excused jurors, this Court then determined 
whether the State had provided clear and reasonably specific race-
neutral reasons for its use of its peremptory challenges, which as to 
each of the three excused jurors this Court did so find. During this 
step, this Court also provided the Defendant with an opportunity 
for surrebuttal to show that the State's explanations for its 
challenges were merely pretextual, which as to each of the three 
excused jurors this Court did not so find. During this step, this 
Court considered the credibility and demeanor of the prosecutors 
and determined that the State had offered facially race-neutral 
explanations as to its peremptory challenges for each of the three 
excused jurors thereby meeting its burden of production and 
triggering the Defendant's burden of persuasion; and, 

• Third, this Court determined whether the Defendant, under the 
totality of the facts and in light of all relevant circumstances, had 
carried his burden of proving purposeful discrimination in the 
State's exercise of its peremptory challenges as to each of the three 
excused jurors, which as to each of the three excused jurors this 
Court did not so find. To the contrary, considering all of the 
evidence in its totality, this Court determined that the State was not 
motivated in any part, and certainly not in any substantial part, by 
discriminatory intent in its use of its peremptory challenges as to 
any of the three excused jurors. Accordingly, this Court denied the 
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Defendant's Batson objections as to each of the three excused 
Jurors. 

15. More paiticularly as to what the Court considered in the first step of 
this Court's Batson analysis as to each of the three excused jurors, this 
Court considered the totality of the facts and all relevant 
circumstances, including the following: 

• Defendant's race; 

• Victim's race· ' 

• Race of key witnesses; 

• Whether the State asked questions tending to support or refute an 
inference of discrimination; 

• Whether the State made statements tending to support or refute an 
inference of discrimination; 

• Whether the State repeatedly used peremptory challenges against 
black jurors such that it would tend to establish a pattern of strikes 
against black jurors in the venire; 

• Whether the State used a disproportionate number of peremptory 
challenges to strike black jurors in this case; 

• The State's acceptance rate of potential black jurors; 

• Relevant history of the State's use of peremptory challenges in past 
cases in the jurisdiction; and, 

• Any other relevant factor argued or offered by the parties, 
supported by the evidence, or supported by the record proper. 
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16. More particularly as to what the Court considered in the third step of 
this Court's Batson analysis as to each of the three excused jurors, this 
Court considered the totality of the facts and all relevant 
circumstances, including the following: 

• Defendant's race, which this Court finds to be black; 

• Victim's race, which this Court finds to be white; 

• Victim's race in the N.C. Gen. Stat.§ 8C-l, Rule 404(b) evidence, 
which this Comi finds to be black; 

• Race of key witnesses, some of whom this Court finds to be black, 
particularly Demarshun Sanders, Keon Burnett, and law 
enforcement officers from Washington, D.C.; 

• Whether the particular case was susceptible to racial 
discrimination, which this Court finds that it was not; the evidence 
produced at the trial tended to show that the Defendant murdered 
Rondriako Burnett in or around Thomson, Georgia on or about 
November 5, 2010, stole Mr. Burnett's SUV, drove to Fayetteville, 
North Carolina, eventually murdered the Victim, which murder 
was captured on the store's video surveillance system, and fled to 
Washington, D.C., where he was arrested; there is no evidence that 
the race of the Defendant, the Victim, Mr. Burnett, or any of the 
witnesses was in any way significant before or during the trial of 
this matter; 

• Whether the State asked questions tending to support or refute an 
inference of discrimination, which this Court finds that the State 
did not ask questions tending to support any inference of 
discrimination; rather, this Court finds that as to each of the three 
excused jurors, the State asked questions in an even-handed 
manner thereby negating an inference of racial discrimination or 
motivation and also finds that as to each of the three excused jurors 
the State's method of questioning jurors did not differ in any 
meaningful way thereby negating an inference of racial 
discrimination or motivation; 
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o Particularly, this Court finds that the only significant 
differences in the questioning was a function of the different 
styles of three prosecutors engaged in the jury selection 
process, each of the three prosecutors having their individual 
template of voir dire questions which they each used 
consistently throughout the jury selection process, their 
modifications of those templates as jury selection progressed 
resulting from the defense examination of the jurors as 
allowed by this Court, and their follow-up questions to 
jurors' answers, especially in areas of significance in this 
trial; 

• Whether the State engaged in disparate questioning and 
investigation of black and white prospective jurors in this case, 
which this Court finds that the State did not; 

o Particularly, this Court finds that the only significant 
differences in the questioning was a function of the different 
styles of three prosecutors engaged in the jury selection 
process, each of the three prosecutors having their individual 
template of voir dire questions which they each used 
consistently throughout the jury selection process, their 
modifications of those templates as jury selection progressed 
resulting from the defense examination of the jurors as 
allowed by this Court, and their follow-up questions to 
jurors' answers, especially in areas of significance in this 
trial; 

• This Court not only considered the State's questions to the 
prospective jurors, but also conducted a comparison of the answers 
given by the three excused jurors to determine whether a review of 

. the answers given by the three excused jurors tended to support or 
refute an inference of discrimination, which this Court finds that 
the answers given by the three excused jurors do not tend to 
support an inference of racial discrimination or motivation; 

• This Court conducted side-by-side comparisons of the three 
excused jurors with allegedly similarly-situated white prospective 
jurors who were not struck in this case to determine whether the 
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side-by-side comparisons tended to support or refute an inference 
or inferences of discrimination, which this Court finds that the 
side-by-side comparisons do not tend to support an inference or 
inferences of racial discrimination or motivation as further 
explained below in the Court's findings of fact related to each of 
the three excused jurors; 

• This Court further finds that even if the side-by-side comparisons 
of the three excused jurors with allegedly similarly-situated white 
prospective jurors who were not struck in this case support an 
inference or inferences of discrimination, the probative value of the 
inference or inferences from the side-by-side comparisons, 
individually or collectively, are outweighed by the overwhelming 
collective weight of the remaining circumstances tending to 
support this Court's ultimate finding as to each of the three 
excused jurors that the State was not motivated in any part, and 
certainly not in any substantial part, by discriminatory intent in its 
use of its peremptory challenges; 

• In considering the questions to, and the answers from, prospective 
jurors, including the three excuseµ jurors, and in conducting its 
side-by-side comparisons as explained throughout this Order, this 
Court was also mindful that when a prosecutor's proffered reasons 
for striking a black prospective juror apply just as well to 
otherwise-similar non-black prospective jurors, the side-by-side 
comparison may suggest that the proffered reasons were a pretext 
for purposeful discrimination. Flowers,_ U.S. at_, 139 S. Ct. 
at 2248-49; Miller-El v. Dretke, 545 U.S. 231, 241-47 (2005; 

• Whether the State made statements tending to support or refute an 
inference of discrimination, which this Court finds that the State 
did not make statements tending to support any inference of 
discrimination; rather, this Court finds that as to each of the three 
excused jurors, the State made statements in an even-handed 
manner thereby negating an inference of racial discrimination or 
motivation; 
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• The State's efforts in resisting the Defendant's attempts to have 
prospective black jurors removed by this Comi for cause, namely, 
Mary Bell [T pp. 547-54], Doris Bluitt [T pp. 1007-21, 1248-52], 
David Holmes [T pp. 501-08], and Christopher Munn [T pp. 740-
47], all of which efforts happened before the peremptory 
challenges at issue, tend to negate an inference of racial 
discrimination or motivation; 

• Whether the State repeatedly used peremptory challenges against 
black jurors such that it would tend to establish a pattern of strikes 
against black jurors in the venire, which this Court finds that the 
State did not; rather, this Court finds that as to each of the three 
excused jurors, the State did not repeatedly use peremptory 
challenges against black jurors in such a way as to tend to establish 
a pattern of strikes against black jurors in the venire in light of the 
totality of the facts and all relevant circumstances; 

• Whether the State's use of its first peremptory challenges as to 
Clarice Bowman, Marquez Dedeaux, Ashley Patterson, and Vivian 
Pullen, for which no Batson objection was made, tends to support 
or refute an inference of discrimination, which this Court finds that 
the State's use of these peremptory challenges does not tend to 
support an inference of discrimination; rather, considering the 
credibility and demeanor of the prosecutors, this Court finds that as 
to each of these peremptory challenges, the State provided clear 
and reasonably specific race-neutral reasons for its use of these 
peremptory challenges as found below, and this Court further finds 
that the State was not motivated in any part, and certainly not in 
any substantial part, by discriminatory intent in its use of these 
peremptory challenges: 

o Bowman [T pp. 417-19, 1603]: She had assaulted her own 
daughter, failed to come to court to handle five charges 
[ speeding, driving while license revoked, driving while 
license revoked, fictious information, and failing to return 
rental property], and she cannot be trusted to handle a first 
degree murder case, especially one involving a potential 
death penalty, when she will not even handle her charges; 
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o Dedeaux [T pp. 302-06, 351, 1601-03]: Having been 
abandoned by his parents, he would likely identify with the 
Defendant, his psychology major and wanting to get into 
people's heads going directly to the Defendant's defense, his 
prior opposition to the death penalty and now stating that he 
could impose it in a group leaving the State concerned about 
his personal strength to return a death sentence individually; 

o Patterson [T pp. 891-96, 933-34, 1603-04]: Her family 
dynamic having come from a broken home, her young age 
[19 years old], lack of maturity, and lack of direction in life 
[got into some trouble for some sort of assault in high 
school, went to college only to drop out, now lives with her 
mother, and does not work], and her mother being a mental 
health professional who works with youth and with whom 
she has spoken about the death penalty in the context of 
another case; and, 

o Pullen [T pp. 168-69, 198-200, 226-27, 1600-01]: Her 
significant family history of mental health issues [her 
mother, bipolar] and thereby her family dynamics by which 
she knows very well the daily effect a mental health issue 
wan have on a family which in tum feeds into the 
Defendant's defense giving rise to potential sympathy on her 
part for the Defendant [Defendant and his parents suffer 
mental health illness], her brother being in and out of trouble 
[juvenile jail and prison], and her inability to handle ["don't 
deal"] gory or grotesque evidence; 

• Whether the State used a disproportionate number of peremptory 
challenges to strike black jurors in this case; 

• Whether the State used all of its peremptory challenges in this 
case, which the Court finds that the State did not which this Court 
finds tends to negate an inference of racial discrimination or 
motivation; 
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• Whether the State accepted any black jurors in this case, which this 
Court finds that the State did accept black jurors which this Court 
finds tends to negate an inference of racial discrimination or 
motivation; 

• The State's acceptance rate of potential black jurors in this case, 
which the Court finds to have been a 45% acceptance rate after 
jurors Humphrey and Layden were excused and a 50% acceptance 
rate after juror McNeill was excused, which acceptance rates the 
court finds tend to negate an inference of racial discrimination and 
motivation; 

• Statistical evidence about the State's use of peremptory strikes 
against black prospective jurors as compared to white prospective 
jurors in this case, namely, (I) that at the time of excused jurors 
Humphrey and Layden, the State had used eight peremptory 
challenges, two on non-black prospective jurors and six on black 
prospective jurors, and of the thirty-one prospective jurors 
tendered to the State excluding those challenged for cause, the 
State had excused two out of twenty white prospective jurors and 
had excused six out of eleven black prospective jurors, and (2) that 
at the time of excused juror McNeill, the State had used eleven 
peremptory challenges, three on non-black prospective jurors (two 
of whom were white) and eight on black prospective jurors, and of 
the thirty-nine prospective jurors tendered to the State excluding 
those challenged for cause, the State had excused two out of 
twenty-two white prospective jurors and had excused eight out of 
sixteen black prospective jurors; 

• Whether the State made intentional misrepresentations of the 
record indicative of discrimination when defending strikes during 
this hearing, which this Court finds that the State did not; 

• Relevant history of the State's use of peremptory challenges in past 
cases in the jurisdiction, which this Court finds does not tend to 
support an inference of racial discrimination and motivation on the 
part of the State in this case because: 
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o This Court has considered all of the evidence tendered by 
the Defendant regarding a relevant history of the State's use 
of peremptory challenges in past cases in this jurisdiction, 
Cumberland County; 

o To support his claim of a relevant history of the State's use 
of peremptory challenges in past cases in this jurisdiction, 
the Defendant relied on a study conducted by Michigan 
State University (hereinafter MSU study). The Defendant 
submitted the MSU study as an attachment to his motions 
and supplements filed pursuant to the Racial Justice Act. 
The MSU study showed that prosecutors had used a 
statistically higher percentage of peremptory strikes in 
capital murder cases on black prospective jurors as 
compared to white prospective jurors, however, all of the 
cases evaluated in the MSU study had been through direct 
appeal in our appellate courts, our appellate courts had 
determined that all of the cases were free from prejudicial 
error as they relate to jury selection, and a review of all of 
the cases shows that any Batson claim made during any of 
these cases was rejected by our appellate courts during the 
direct appeals. Furthermore, this Court has considered the 
application of Batson and its progeny in determining the 
claims raised by this case; 

o Furthermore, based on materials submitted by the 
Defendant, 1 this Court finds that the MSU study was 
potentially flawed in three significant ways: 

-
The MSU study attempted to identify characteristics 
which a prosecutor would find attractive and 
unattractive in a prospective juror in a capital murder 
case. These characteristics, however, were developed 
without input from qualified current or former 

1 The Defendant also submitted transcripts of testimony as attachments t~ his motions and supplements filed 
pursuant to the Racial Justice Act. 
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prosecutors. Accordingly, the MSU study did not 
accurately reflect how prosecutors evaluated juror 
characteristics and therefore resulted in inaccurate 
conclusions about why prosecutors peremptorily 
challenged prosecutive jurors. The architect of the 
study had little to no jury experience, had no capital or 
non-capital murder experience, had never seen a 
capital jury selection, and had never spoken to a 
prosecutor about what factors prosecutors considered 
in capital jury selection [Robinson R.J.A. Hearing, T 
pp. 121-250]; 

• Recent law school graduates were employed to make 
these evaluations of attractive and unattractive juror 
characteristics. These graduates had little to no jury 
experience and were therefore unqualified to make 
judgments about juror attributes [Robinson R.J.A. 
Hearing, T pp. 432-33]; and, 

• These unqualified recent law school graduates made 
their assessments based solely on the cold trial 
transcripts without the benefit of in-person assessment 
of a prospective juror's non-verbal communication 
[Robinson R.J.A. Hearing, T pp. 117, 133, 194, 254]; 

• This Court further finds that even if the relevant history of the 
State's use of peremptory challenges in past cases in the 
jurisdiction supports an inference of discrimination, the probative 
. value of the inference is significantly reduced by the fact that the 
prosecutors in this case were not the prosecutors in any of the cases 
identified by the historical evidence, and the resulting probative 
value of the inference is outweighed by the overwhelming 
collective weight of the remaining circumstances tending to 
support this Court's ultimate finding as to each of the three 
excused jurors that the State was not motivated in any part, and 
certainly not in any substantial part, by discriminatory intent in its 
use of its peremptory challenges; 
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• The State's race-neutral explanations as to each of the three 
excused jurors in light of all of the relevant facts and 
circumstances including, but not limited to, the credibility and 
demeanor of the prosecutors, which explanations this Court finds 
tend to negate an inference of racial discrimination or motivation; 

• The State's race-neutral explanations as to each of the three 
excused jurors in light of the arguments of the parties and in light 
of all of the relevant facts and circumstances including, but not 
limited to, the credibility and demeanor of the prosecutors, which 
explanations this Court finds tend to negate an inference of racial 
discrimination or motivation; 

• Whether the State's proffered reasons were the actual re~sons or 
whether they were pretextual, which this Court finds that the 
State's proffered reasons were the actual reasons for the 
peremptory challenges as to the three excused jurors thereby 
negating an inference of racial discrimination or motivation; 

• Whether or not the State exercised the peremptory challenges as to 
the three excused jurors on the basis of race, which this Court finds 
that the State did not exercise any of its peremptory challenges on 
the basis of race; 

• This Court weighed the totality of the circumstances surrounding 
the State's use of its peremptory challenges, including the relevant 
history of the State's use of peremptory challenges in past cases in 
the jurisdiction, as further explained below in this Court's findings 
of fact related to each of the three excused jurors; and, 

• Any other relevant factor argued or offered by the parties 
including, but not limited to, the Defendant's argument addressed 
by this Court in Finding of Fact 46, supported by the evidence, or 
supported by the record proper. 
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Brian Humphrey 

17. As to excused juror Brian Humphrey, this Court conducted the 
required three-step analysis pursuant to the law of Batson and its 
progeny in the manner previously explained. 

18. First Step: As to excused juror Humphrey, this Court determined 
whether the Defendant, under the totality of the facts and relying on 
all relevant circumstances, met his burden of production with 
evidence sufficient to permit this Court to draw an inference that 
discrimination had occurred in the State's exercise of its peremptory 
challenge. 

19. As to excused juror Humphrey and as previously explained above, 
this issue is moot, but for purposes of analysis, this Court assumes that 
the Defendant, under the totality of the facts and relying on all 
relevant circumstances, met his burden of production with evidence 
sufficient to permit this Court to draw an inference that discrimination 
had occurred in the State's exercise of its peremptory challenge 
thereby shifting the burden of production to the State. 

20. Second Step: Upon the Defendant's above-describedprimafacie 
showing thereby shifting the burden of production to the State, this 
Court then determined whether the State provided clear and 
reasonably specific race-neutral reasons for its use of its peremptory 
challenge as to excused juror Humphrey. During this step, this Court 
also provided the Defendant with an opportunity for surrebuttal to 
show that the State's explanations for its challenge was merely 
pretextual. As previously explained above, this issue is moot, but for 
purposes of fully understanding this Court's consideration of the third 
step of its Batson analysis, this Court makes the following further 
findings of fact as to the second step as to excused juror Humphrey. 

21. The State initially observed the following regarding its use of its 
peremptory challenges: 

• The defense had not found fault with any of the prior peremptory 
challenges of the prospective jurors; [T p. 1580] 
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• There were two victims, one was white, and one was black; [T p. 
1581] 

• There were key black witnesses in the case; [T pp. 1581-82] 

• The State had made no racially motivated statements and had 
asked no racially motivated questions; [T p. 1583] 

• The State had asked its questions in an even-handed manner with 
the only significant differences in the questioning being a function 
of the different styles of three prosecutors engaged in the jury 
selection and their modifications resulting from the defense 
examination of the jurors as allowed by this Court; [T p. 1583] 

22. The State provided the following reasons for its use of its peremptory 
challenge, which reasons given by the State this Court finds are 
supported by the answers the excused juror gave during voir dire: 

• Mr. Humphrey's connections and employment in the mental health 
field; [T pp. 1428-32, 1598] 

• His interaction with, and positive opinion of, mental health 
professionals which was especially concerning because the 
Defendant planned to rely heavily on the testimony of mental 
health providers in his defense; [T pp. 1432, 1599] 

• His work serving and mentoring people facing criminal charges 
and with mental health issues as a positive role model in a group 
home and halfway house setting making it likely he would identify 
with the Defendant's life history; [T pp. 1428-30, 1483, 1599] 

• The Defendant's life resembles the lives of those this juror 
mentored making it likely this juror would identify with the 
Defendant's life history; [T pp. 1428-29, 1599] 

• His expressed difficulty in going through the process of imposing 
the death penalty; [T pp. 1542-43, 1599] 
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• His hesitancy to impose the death penalty as he is "not a killer;" 
and, [T pp. 1542-43, 1599] 

• His expressed sympathy for the Defendant. [T pp. 1542, 1599] 

23. As to excused juror Humphrey, this Court finds that the State 
provided clear and reasonably specific race-neutral reasons for its use 
of its peremptory challenge. This Court does not find that the State's 
explanations for its challenge were merely pretextual. To the 
contrary, considering the credibility and demeanor of the prosecutors, 
this Court finds that the State offered facially race-neutral 
explanations for its peremptory challenge thereby meeting its burden 
of production and triggering the Defendant's burden of persuasion. 

24. Third Step: As to excused juror Humphrey, this Court then 
determined whether the Defendant, under the totality of the facts and 
in light of all relevant circumstances, carried his burden of proving 
purposeful discrimination in the State's exercise of its peremptory 
challenge. Specifically, considering all of the evidence in its totality, 
this Court determined whether the State was motivated in substantial 
part by discriminatory intent in its use of its peremptory challenge. 

25. This Court considered the totality of the facts and all relevant 
circumstances, including the following: 

• Defendant's race, which this Court finds to be black; 

• Victim's race, which this Court finds to be white; 

• Victim' s race in the N.C. Gen. Stat.§ 8C-l, Rule 404(b) evidence, 
which this Court finds to be black; 

• Race of key witnesses, some of whom this Court finds to be black, 
particularly Demarshun Sanders, Keon Burnett, and law 
enforcement officers from Washington, D.C.; 

• Whether the particular case was susceptible to racial 
discrimination, which this Court finds that it was not; the evidence 
produced at the trial tended to show that the Defendant murdered 
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Rondriako Burnett in or around Thomson, Georgia on or about 
November 5, 2010, stole Mr. Burnett's SUV, drove to Fayetteville, 
North Carolina, eventually murdered the Victim, which murder 
w~s captured on the store's video surveillance system, and fled to 
Washington, D.C., where he was arrested; there is no evidence that 
the race of the Defendant, the Victim, Mr. Burnett, or any of the 
witnesses was in any way significant before or during the trial of 
this matter; 

• Whether the State asked questions tending to support or refute an 
inference of discrimination, which this Court finds that the State 
did not ask questions tending to support any inference of 
discrimination; rather, this Court finds that as to excused juror 
Humphrey, the State asked questions in an even-handed manner 
thereby negating an inference of racial discrimination or 
motivation and also finds that the State's method of questioning 
excused juror Humphrey did not differ in any meaningful way 
thereby negating an inference of racial discrimination or 
motivation; 

o Particularly, this Court finds that the only significant 
differences in the questioning was a function of the different 
styles of three prosecutors engaged in the jury selection 
process, each of the three prosecutors having their individual 
template of voir dire questions which they each used 
consistently throughout the jury selection process, their 
modifications of those templates as jury selection progressed 
resulting from the defense exaniination of the jurors as 
allowed by this Court, and their follow-up questions to 
jurors' answers, especially in areas of significance in this 
trial; 

• Whether the State engaged in disparate questioning and 
investigation of black and white prospective jurors in this case, 
which this Court finds that the State did not; 

o Particularly, this Court finds that the only significant 
differences in the questioning was a function of the different 
styles of three prosecutors engaged in the jury selection 
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process, each of the three prosecutors having their individual 
template of voir dire questions which they each used 
consistently throughout the jury selection process, their 
modifications of those templates as jury selection progressed 
resulting from the defense examination of the jurors as 
allowed by this Court, and their follow-up questions to 
jurors' answers, especially in areas of significance in this 
trial; 

• This Court not only considered the State's questions to the 
prospective jurors, but also conducted a comparison of the answers 
given by excused juror Humphrey to determine whether a review 
of the answers given by him tended to support or refute an 
inference of discrimination, which this Court finds that the answers 
given by excused juror Humphrey do not tend to support an 
inference of racial discrimination or motivation as further 
explained in the following sub-findings of fact related to side-by-
side comparisons; 

• This Court conducted side-by-side comparisons of excused juror 
Humphrey with allegedly similarly-situated white prospective 
jurors who were not struck in this case to determine whether the 
side-by-side comparisons tended to support or refute an inference 
of discrimination, which this Court finds that the side-by-side 
comparisons do not tend to support an inference of racial 
discrimination or motivation for the following reasons: 

o Even though the alleged observations regarding excused 
juror Humphrey may have been equally valid as to other 
similarly situated white prospective jurors who were not 
struck in this case, other favorable characteristics in those 
not struck outweighed any alleged similar, unfavorable 
characteristic; 

o Although James Stephens allegedly answered similarly to 
excused juror Humphrey regarding suffering depression and 
being uncomfortable with the death penalty process, the 
allegations ignore significant differences between the two 
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people, namely [T pp. 952, 961-62; 979-82, 1204-17, 1240-
45, 1253-71]: 

Stephens' depression ended in 1986 whereas with 
Humphrey, he had connections and employment in 
the mental health field; and, 

Stephens' comfort issues in the process arose with 
defense questioning, he was unequivocal with the 
State, and regardless, his issues are attributable to his 
position on the death penalty, namely, his preference 
for the death penalty over life imprisonment without 
parole, this Court noting that Stephens' position was 
so strong, that it prompted the defense to challenge 
him for cause, whereas with Humphrey, his position 
on the death penalty was clearly different, expressing 
difficulty in the process, sympathy for the Defendant, 
and hesitancy to impose the death penalty as he is 
"not a killer" and ' ' 

o Although Sharon Hardin allegedly answered similarly to 
excused juror Humphrey regarding alleged concerns about 
the death penalty and working with youth in her church, the 
allegations ignore significant differences between the two 
people, namely [T pp. 1477, 1529-45]: 

Hardin expressed no concerns about the death penalty; 
rather, she said that she had no hesitation or 
reservation about voting for the death penalty whereas 
with Humphrey, his position on the death penalty was 
clearly different, expressing difficulty in the process, 
sympathy for the Defendant, and hesitancy to impose 
the death penalty as he is "not a killer;" and, 

Hardin's work with youth consisted of participating in 
her church's children's department, children's church, 
and the nursery whereas with Humphrey, he served 
and mentored people facing criminal charges and with 
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mental health issues as a positive role model in the 
settings of a group home and halfway house; 

• This Court further finds that even if the side-by-side comparisons 
of excused juror Humphrey with allegedly similarly-situated white 
prospective jurors who were not struck in this case support an 
inference of discrimination, the probative value of the inference 
from the side-by-side comparisons is outweighed by the 
overwhelming collective weight of the remaining circumstances 
tending to support this Court's ultimate finding as to excused juror 
Humphrey that the State was not motivated in any part, and 
certainly not in any substantial part, by discriminatory intent in its 
use of its peremptory challenge; 

• Whether the State made statements tending to support or refute an 
inference of discrimination, which this Court finds that the State 
did not make statements tending to support any inference of 
discrimination; rather, this Court finds that as to excused juror 
Humphrey, the State made statements in an even-handed manner 
thereby negating an inference of racial discrimination or 
motivation; 

• The State's efforts in resisting the Defendant's attempts to have 
prospective black jurors removed by this Court for cause, namely, 
Mary Bell [T pp. 547-54], Doris Bluitt [T pp. 1007-21, 1248-52], 
David Holmes [T pp. 501-08], and Christopher Munn [T pp. 740-
47], all of which efforts happened before the peremptory 
challenges at issue, tend to negate an inference of racial 
discrimination or motivation; 

• Whether the State repeatedly used peremptory challenges against 
black jurors such that it would tend to establish a pattern of strikes 
against black jurors in the venire, which this Court finds that the 
State did not; rather, this Court finds that as to each of the three 
excused jurors, the State did not repeatedly use peremptory 
chaJ!enges against black jurors in such a way as to tend to establish 
a pattern of strikes against black jurors in the venire in light of the 
totality of the facts and all relevant circumstances; 
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• Whether the State's use of its first peremptory challenges as to 
Clarice Bowman, Marquez Dedeaux, Ashley Patterson, and Vivian 
Pullen, for which no Batson objection was made, tends to support 
or refute an inference of discrimination, which this Court finds that 
the State's use of these peremptory challenges does not tend to 
support an inference of discrimination; rather, considering the 
credibility and demeanor of the prosecutors, this Court finds that as 
to each of these peremptory challenges, the State provided clear 
and reasonably specific race-neutral reasons for its use of these 
peremptory challenges as found below, and this Court further finds 
that the State was not motivated in any part, and certainly not in 
any substantial part, by discriminatory intent in its use of these 
peremptory challenges: 

o Bowman [T pp. 417-19, 1603]: She had assaulted her own 
daughter, failed to come to court to handle five charges 
[ speeding, driving while license revoked, driving while 
license revoked, fictious information, and failing to return 
rental property], and she cannot be trusted to handle a first 
degree murder case, especially one involving a potential 
death penalty, when she will not even handle her charges; 

o Dedeaux [T pp. 302-06, 351, 1601-03]: Having been 
abandoned by his parents, he would likely identify with the 
Defendant, his psychology major and wanting to get into 
people's heads going directly to the Defendant's defense, his 
prior opposition to the death penalty and now stating that he 
could impose it in a group leaving the State concerned about 
his personal strength to return a death sentence individually; 

o Patterson [T pp. 891-96, 933-34, 1603-04]: Her family 
dynamic having come from a broken home, her young age 
[19 years old], lack of maturity, and lack of direction in life 
[got into some trouble for some sort of assault in high 
school, went to college only to drop out, now lives with her 
mother, and does not work], and her mother being a mental 
health professional who works with youth and with whom 
she has spoken about the death penalty in the context of 
another case; and, 
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o Pullen [T pp. 168-69, 198-200, 226-27, 1600-01]: Her 
significant family history of mental health issues [her 
mother, bipolar] and thereby her family dynamics by which 
she knows very well the daily effect a mental health issue 
wan have on a family which in tum feeds into the 
Defendant's defense giving rise to potential sympathy on her 
part for the Defendant [Defendant and his parents suffer 
mental health illness], her brother being in and out of trouble 
[juvenile jail and prison], and her inability to handle ["don't 
deal"] gory or grotesque evidence; 

• Whether the State used a disproportionate number of peremptory 
challenges to strike black jurors in this case; 

• Whether the State used all of its peremptory challenges in this 
case, which the Court finds that the State did not which this Court 
finds tends to negate an inference of racial discrimination or 
motivation; 

• Whether the State accepted any black jurors in this case, which this 
Court finds that the State did accept black jurors which this Court 
finds tends to negate an inference of racial discrimination or 
motivation; 

• The State's acceptance rate of potential black jurors in this case, 
which the Court finds to have been a 45% acceptance rate after 
juror Humphrey was excused, which acceptance rate this Court 
finds tends to negate an inference of racial discrimination and 
~otivation; 

• Statistical evidence about the State's use of peremptory strikes 
against black prospective jurors as compared to white prospective 
jurors in this case, namely, that at the time of excused juror 
Humphrey, the State had used eight peremptory challenges, two on 
non-black prospective jurors and six on black prospective jurors, 
and of the thirty-one prospective jurors tendered to the State 
excluding those challenged for cause, the State had excused two 
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out of twenty white prospective jurors and had excused six out of 
eleven black prospective jurors; 

• Whether the State made intentional misrepresentations of the 
record indicative of discrimination when defending strikes during 
this hearing, which this Court finds that the State did not; 

• Relevant history of the State's use of peremptory challenges in past 
cases in the jurisdiction, which this Court finds does not tend to 
support an inference of racial discrimination and motivation on the 
part of the State in this case because: 

o This Court has considered all of the evidence tendered by 
the Defendant regarding a relevant history of the State's use 
of peremptory challenges in past cases in this jurisdiction, 
Cumberland County; 

o To support his claim of a relevant history of the State's use 
of peremptory challenges in past cases in this jurisdiction, 
the Defendant relied on a study conducted by Michigan 
State University (hereinafter MSU study). The Defendant 
submitted the MSU study as an attachment to his motions 
and supplements filed pursuant to the Racial Justice Act. 
The MSU study showed that prosecutors had used a 
statistically higher percentage of peremptory strikes in 
capital murder cases on black prospective jurors as 
compared to white prospective jurors, however, all of the 
cases evaluated in the MSU study had been through direct 
appeal in our appellate courts, our appellate courts had 
determined that all of the cases were free from prejudicial 
error as they relate to jury selection, and a review of all of 
the cases shows that any Batson claim made during any of 
these cases was rejected by our appellate courts during the 
direct appeals. Furthermore, this Court has considered the 
application of Batson and its progeny in determining the 
claims raised by this case; 
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o Furthermore, based on materials submitted by the 
Defendant,2 this Court finds that the MSU study was 
potentially flawed in three significant ways: 

The MSU study attempted to identify characteristics 
which a prosecutor would find attractive and 
unattractive in a prospective juror in a capital murder 
case. These characteristics, however, were developed 
without input from qualified current or former 
prosecutors. Accordingly, the MSU study did not 
accurately reflect how prosecutors evaluated juror 
characteristics and therefore resulted in inaccurate 
conclusions about why prosecutors peremptorily 
challenged prosecutive jurors. The architect of the 
study had little to no jury experience, had no capital or 
non-capital murder experience, had never seen a 
capital jury selection, and had never spoken to a 
prosecutor about what factors prosecutors considered 
in capital jury selection [Robinson R.J.A. Hearing, T 
pp. 121-250]; 

Recent law school graduates were employed to make 
these evaluations of attractive and unattractive juror 
characteristics. These graduates had little to no jury 
experience and were therefore unqualified to make 
judgments about juror attributes [Robinson R.J.A. 
Hearing, T pp. 432-33]; and, 

These unqualified recent law school graduates made 
their assessments based solely on the cold trial 
transcripts without the benefit of in-person assessment 
of a prospective juror's non-verbal communication 
[Robinson R.J.A. Hearing, T pp. 117, 133, 194, 254]; 

2 The Defendant also submitted transcripts of testimony as attachments to his motions and supplements filed 
pursuant to the Racial Justice Act. 
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• This Court further finds that even if the relevant history of the 
State's use of peremptory challenges in past cases in the 
jurisdiction supports an inference of discrimination, the probative 
value of the inference is significantly reduced by the fact that the 
prosecutors in this case were not the prosecutors in any of the cases 
identified by the historical evidence, and the resulting probative 
value of the inference is outweighed by the overwhelming 
collective weight of the remaining circumstances tending to 
supp01i this Court's ultimate finding as to each of the three 
excused jurors that the State was not motivated in any part, and 
certainly not in any substantial part, by discriminatory intent in its 
use of its peremptory challenges; 

• The State's race-neutral explanations as to excused juror 
Humphrey in light of all of the relevant facts and circumstances 
including, but not limited to, the credibility and demeanor of the 
prosecutors, which explanations this Court finds tend to negate an 
inference of racial discrimination or motivation; 

• The State's race-neutral explanations as to excused juror 
Humphrey in light of the arguments of the parties and in light of all 
of the relevant facts and circumstances including, but not limited 
to, the credibility and demeanor of the prosecutors, which 
explanations this Court finds tend to negate an inference of racial 
discrimination or motivation; 

• Whether the State's proffered reasons were the actual reasons or 
whether they were pretextual, which this Court finds that the 
State's proffered reasons were the actual reasons for the 
peremptory challenge as to excused juror Humphrey thereby 
negating an inference of racial discrimination or motivation; 

• Whether or not the State exercised the peremptory challenge as to 
excused juror Humphrey on the basis of race, which this Court 
finds that the State did not exercise its peremptory challenge on the 
basis of race; 

• This Court weighed the totality of the circumstances surrounding 
the State's use of its peremptory challenge, including the relevant 
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history of the State's use of peremptory challenges in past cases in 
the jurisdiction, by examining the probative value of all of the 
circumstances, individually and collectively, and thereby finds that 
although there is historical evidence of alleged discrimination in 
jury selection in past cases in the jurisdiction, and although the _ 
State here used a larger number of peremptory challenges to strike 
black jurors than white jurors in a case in which the Defendant is 
black and the Victim is white, the individual and collective 
probative value of these circumstances is outweighed by the 
overwhelming collective weight of the remaining circumstances, 
namely, the N.C. Gen. Stat.§ 8C-l, Rule 404(b) evidence victim's 
race, the race of key witnesses, that the particular case was not 
susceptible to racial discrimination, the State's even-handed 
questions, that the State did not engage in disparate questioning 
and investigation of black and white prospective jurors, this 
Court's comparison of answers given by the excused juror, the 
side-by-side comparisons of answers given by the excused juror 
with allegedly similarly-situated white prospective jurors who 
were not struck, the State's even-handed statements, that the State 
did not repeatedly use its peremptory challenges such as would 
tend to establish a pattern of strikes against black jurors in the 
venire, that the State had not used all of its peremptory challenges, 
that the State had accepted black jurors, the acceptance rate of 
potential black jurors, the statistical evidence regarding the State's 
use of its peremptory challenges, the absence of intentional 
misrepresentations by the State when defending the peremptory 
challenge, the State's race-neutral explanations in light of all of the 
relevant facts, circumstances, and arguments, the State's proffered 
reasons were the actual reasons for the peremptory challenge, that 
the State did not challenge the excused juror on the basis of race, 
and, the credibility and demeanor of the prosecutors; and, 

• Any other relevant factor argued or offered by the parties 
including, but not limited to, the Defendant's argument addressed 
by this Court in Finding of Pact 46, supported by the evidence, or 
supported by the record proper, specifically including those argued 
or offered by the Defendant in the first step of this Batson analysis. 
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26. As to excused juror Humphrey, under the totality of the facts, in light 
of all relevant circumstances, and pursuant to this Court's above-
explained analysis, this Court finds that the Defendant has not met his 
burden of proving purposeful discrimination in the State's exercise of 
its peremptory challenge. To the contrary, considering all of the 
evidence in its totality, this Court finds that the State was not 
motivated in any part, and certainly not in any substantial part, by 
discriminatory intent in its use of its peremptory challenge. 
Accordingly, this Court denies the Defendant's Batson objection as to 
excused juror Humphrey. 

Robert Layden 

27. As to excused juror Robert Layden, this Court conducted the required 
three-step analysis pursuant to the law of Batson and its progeny in 
the manner previously explained. 

28. First Step: As to excused juror Layden, this Court determined 
whether the Defendant, under the totality of the facts and relying on 
all relevant circumstances, met his burden of production with 
evidence sufficient to permit this Court to draw an inference that 
discrimination had occurred in the State's exercise of its peremptory 
challenge. 

29. As to excused juror Layden and as previously explained above, this 
issue is moot, but for purposes of analysis, this Court assumes that the 
Defendant, under the totality of the facts and relying on all relevant 
circumstances, met his burden of production with evidence sufficient 
to permit this Court to draw an inference that discrimination had 
occurred in the State's exercise of its peremptory challenge thereby 
shifting the burden of production to the State. 

30. Second Step: Upon the Defendant's above-describedprimafacie 
showing thereby shifting the burden of production to the State, this 
Court then determined whether the State provided clear and 
reasonably specific race-neutral reasons for its use of its peremptory 
challenge as to excused juror Layden. During this step, this Court 
also provided the Defendant with an opportunity for surrebuttal to 
show that the State's explanations for its challenge was merely 
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pretextual. As previously explained above, this issue is moot, but for 
purposes of fully understanding this Court's consideration of the third 
step of its Batson analysis, this Court makes the following further 
findings of fact as to the second step as to excused juror Layden. 

31. The State initially observed the following regarding its use of its 
peremptory challenges: 

• The defense had not found fault with any of the prior peremptory 
challenges of the prospective jurors; [T p. 1580] 

• There were two victims, one was white, and one was black; [T p. 
1581] 

• There were key black witnesses in the case; [T pp. 1581-82] 

• The State.had made no racially motivated statements and had 
asked no racially motivated questions; [T p. 1583] 

• The State had asked its questions in an even-handed manner with 
the only significant differences in the questioning being a function 
of the different styles of three prosecutors engaged in the jury 
selection and their modifications resulting from the defense 
examination of the jurors as allowed by this Court; [T p. 1583] 

32. The State provided the following reasons for its use of its peremptory 
challenge, which reasons given by the State this Court finds are 
supported by the answers the excused juror gave during voir dire: 

• Mr. Layden's sister, with whom he was very close, had significant 
mental health issues, including post-traumatic stress disorder, and 
she had experienced symptoms very similar to those claimed by 
the Defendant thereby making it likely that he would accept the 
Defendant's defense; [T pp. 1413-14, 1416-21, 1596-97] 

• His reservations about the death penalty combined with his 
position on being a father figure to others; [T p. 1597] 
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• His position on being a father figure to others, not wanting to hurt 
soldiers who had made alcohol-related or dumb mistakes, and his 
favoring giving people a second chance or a chance for reform; [T 
pp. 1443-46, 1597] 

• His hesitation about the death penalty as it would be "unfortunate," 
and his statements that he was going to have to put his personal 
feelings aside and that he was not looking forward to doing this; [T 
pp. 1533-34, 1537-38, 1597] 

• His reservations about the death penalty that he felt everyone 
should have; [T pp. 1538-39, 1597] 

• His statement that he did not want to go into detail about his prior 
breaking and entering conviction; [T pp. 1456, 1598] and, 

• His failure to provide information about other prior criminal 
charges against him, particularly, a communicating a threat charge, 
a resist, delay and obstruct charge, and an injury to personal 
property charge. [T p. 1598] 

3 3. As to excused juror Layden, this Court finds that the State provided 
clear and reasonably specific race-neutral reasons for its use of its 
peremptory challenge. This Court does not find that the State's 
explanations for its challenge were merely pretextual. To the 
contrary, considering the credibility and demeanor of the prosecutors, 
this Court finds that the State offered facially race-neutral 
explanations for its peremptory challenge thereby meeting its burden 
of production and triggering the Defendant's burden of persuasion. 

34. Third Step: As to excused juror Layden, this Court then determined 
whether the Defendant, under the totality of the facts and in light of all 
relevant circumstances, carried his burden of proving purposeful 
discrimination in the State's exercise of its peremptory challenge. 
Specifically, considering all of the evidence in its totality, this Court 
determined whether the State was motivated in substantial part by 
discriminatory intent in its use of its peremptory challenge. 
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35. This Court considered the totality of the facts and all relevant 
circumstances, including the following: 

• Defendant's race, which this Court finds to be black; 

• Victim's race, which this Court finds to be white; 

• Victim's race in the N.C. Gen. Stat.§ 8C-l, Rule 404(b) evidence, 
which this Court finds to be black; 

• Race of key witnesses, some of whom this Court finds to be black, 
particularly Demarshun Sanders, Keon Burnett, and law 
enforcement officers from Washington, D.C.; 

• Whether the particular case was susceptible to racial 
discrimination, which this Court finds that it was not; the evidence 
produced at the trial tended to show that the Defendant murdered 
Rondriako Burnett in or around Thomson, Georgia on or about 
November 5, 2010, stole Mr. Burnett's SUV, drove to Fayetteville, 
North Carolina, eventually murdered the Victim, which murder 
was captured on the store's video surveillance system, and fled to 
Washington, D.C., where he was arrested; there is no evidence that 
the race of the Defendant, the Victim, Mr. Burnett, or any of the 
witnesses was in any way significant before or during the trial of 
this matter; 

• Whether the State asked questions tending to support or refute an 
inference of discrimination, which this Court finds that the State 
did not ask questions tending to support any inference of 
discrimination; rather, this Court finds that as to excused juror 
Layden, the State asked questions in an even-handed manner 
thereby negating an inference of racial discrimination or 
motivation and also finds that the State's method of questioning 
excused juror Layden did not differ in any meaningful way thereby 
negating an inference of racial discrimination or motivation; 

o Particularly, this Court finds that the only significant 
differences in the questioning was a function of the different 
styles of three prosecutors engaged in the jury selection 
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process, each of the three prosecutors having their individual 
template of voir dire questions which they each used 
consistently throughout the jury selection process, their 
modifications of those templates as jury selection progressed 
resulting from the defense examination of the jurors as 
allowed by this Court, and their follow-up questions to 
jurors' answers, especially in areas of significance in this 
trial; 

• Whether the State engaged in disparate questioning and 
investigation of black and white prospective jurors in this case, 
which this Court finds that the State did not; 

o .Particularly, this Court finds that the only significant 
differences in the questioning was a function of the different 
styles of three prosecutors engaged in the jury selection 
process, each of the three prosecutors having their individual 
template of voir dire questions which they each used 
consistently throughout the jury selection process, their 
modifications of those templates as jury selection progressed 
resulting from the defense examination of the jurors as 
allowed by this Court, and their follow-up questions to 
jurors' answers, especially in areas of significance in this 
trial; 

• This Court not only considered the State's questions to the 
prospective jurors, but also conducted a comparison of the answers 
given by excused juror Layden to determine whether a review of 
the answers given by him tended to support or refute an inference 
of discrimination, which this Court finds that the answers given by 
excused juror Layden do not tend to support an inference of racial 
discrimination or motivation as further explained in the following 
sub-findings of fact related to side-by-side comparisons; 

• This Court conducted side-by-side comparisons of excused juror 
Layden with allegedly similarly-situated white prospective jurors 
who were not struck in this case to determine whether the side-by-
side comparisons tended to support or refute an inference of 
discrimination, which this Court finds that the side-by-side 
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comparisons do not tend to support an inference of racial 
discrimination or motivation for the following reasons: 

o Even though the alleged observations regarding excused 
juror Layden may have been equally valid as to other 
similarly situated white prospective jurors who were not 
struck in this case, other favorable characteristics in those 
not struck outweighed any alleged similar, unfavorable 
characteristic; 

o Although James Elmore allegedly answered similarly to 
excused juror Layden regarding alleged concerns about the 
death penalty, having an alleged criminal record, and having 
family members with alcohol problems, the allegations 
ignore significant differences between the two people, 
namely [T pp. 1408-12, 1472, 1529-48]: 

Elmore expressed no concerns about the death 
penalty; rather, he said that he had no hesitation or 
reservation about voting for the death penalty whereas 
with Layden, he had clear hesitations and reservations 
about it; 

Elmore's involvement with the criminal justice 
system concerned his "lead foot" when he was young, 
matters not requiring his appearance in court to 
resolve whereas with Layden, he had a breaking and 
entering conviction about which he did not want to 
discuss; and, 

Elmore's family members' issues are not similar to 
what Layden discussed; the context in which Layden 
discussed alcohol issues was his position of being a 
father figure to others and giving people second 
chances; 

o Although James Stephens allegedly answered similarly to 
excused juror Layden regarding suffering depression, 
knowledge of people with substance abuse issues, and being 
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uncomfortable with the death penalty process, the 
allegations ignore significant differences between the two 
people, namely [T pp. 952, 961-62, 979-82, 1150, 1204-17, 
1240-45, 1253-71]: 

Stephens' depression ended in 1986 whereas with 
Layden, his sister, with whom he was very close, had 
significant mental health issues, including post-
traumatic stress disorder, and she had experienced 
symptoms very similar to those claimed by the 
Defendant; 

Stephens' knowledge of people with substance abuse 
issues only arose with defense questioning, when 
asked about this issue by the State he answered 
negatively, and anyone he knew was not close to him 
whereas with Layden, he was in a position of being a 
father figure to others and giving people second 
chances in the context in which he discussed alcohol 
issues; and, 

Stephens' comfort issues in the process arose with 
defense questioning, he was unequivocal with the 
State, and regardless, his issues are attributable to his 
position on the death penalty, namely, his preference 
for the death penalty over life imprisonment without 
parole, this Court noting that Stephens' position was 
so strong, that it prompted the defense to challenge 
him for cause, whereas with Layden, he had clear 
hesitations and reservations about it; and, 

o Although Johnny Chavis allegedly answered similarly to 
excused juror Layden regarding his family members with 
mental health and substance abuse issues and having an 
alleged criminal record, the allegations ignore significant 
differences between the two people, namely [T pp. 3736-44, 
3758, 3760-69]: 
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Chavis expressed no concerns about the death penalty; 
rather, he expressed no hesitation or reservation about 
voting for the death penalty specifically stating that he 
has been for it since he was old enough to be held 
accountable for his own actions whereas with Layden, 
he had clear hesitations and reservations about it; 

Chavis' family members' substance abuse issues are 
not similar to what Layden discussed; the context in 
which Layden discussed alcohol issues was his 
position of being a father figure to others and giving 
people second chances; and, 

Chavis' alleged criminal record concerned an "FT A" 
that he disclosed on his questionnaire, an issue he 
willingly explained whereas with Layden, he had a 
breaking and entering conviction about which he did 
not want to discuss; 

• This Court further finds that even if the side-by-side comparisons 
of excused juror Layden with allegedly similarly-situated white 
prospective jurors who were not struck in this case support an 
inference of discrimination, the probative value of the inference 
from the side-by-side comparisons is outweighed by the 
overwhelming collective weight of the remaining circumstances 
tending to support this Court's ultimate finding as to excused juror 
Layden that the State was not motivated in any part, and certainly 
not in any substantial part, by discriminatory intent in its use of its 
peremptory challenge; 

• Whether the State made statements tending to support or refute an 
inference of discrimination, which this Court finds that the State 
did not make statements tending to support any inference of 
discrimination; rather, this Court finds that as to excused juror 
Layden, the State made statements in an even-handed manner 
thereby negating an inference of racial discrimination or 
motivation; 
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• The State's efforts in resisting the Defendant's attempts to have 
prospective black jurors removed by this Court for cause, namely, 
Mary Bell [T pp. 547-54], Doris Bluitt [T pp. 1007-21, 1248-52], 
David Holmes [T pp. 501-08], and Christopher Munn [T pp. 740-
47], all of which efforts happened before the peremptory 
challenges at issue, tend to negate an inference of racial 
discrimination or motivation; 

• Whether the State repeatedly used peremptory challenges against 
black jurors such that it would tend to establish a pattern of strikes 
against black jurors in the venire, which this Court finds that the 
State did not; rather, this Court finds that as to each of the three 
excused jurors, the State did not repeatedly use peremptory 
challenges againstblackjurors in such a way as to tend to establish 
a pattern of strikes against black jurors in the venire in light of the 
totality of the facts and all relevant circumstances; 

• Whether the State's use of its first peremptory challenges as to 
Clarice Bowman, Marquez Dedeaux, Ashley Patterson, and Vivian 
Pullen, for which no Batson objection was made, tends to support 
or refute an inference of discrimination, which this Court finds that 
the State's use of these peremptory challenges does not tend to 
support an inference of discrimination; rather, considering the 
credibility and demeanor of the prosecutors, this Court finds that as 
to each of these peremptory challenges, the State provided clear 
and reasonably specific race-neutral reasons for its use of these 
peremptory challenges as found below, and this Court further finds 
that the State was not motivated in any part, and certainly not in 
any substantial part, by discriminatory intent in its use of these 
peremptory challenges: 

o Bowman [T pp. 417-19, 1603]: She had assaulted her own 
daughter, failed to come to court to handle five charges 
[ speeding, driving while license revoked, driving while 
license revoked, fictious information, and failing to return 
rental property], and she cannot be trusted to handle a first 
degree murder case, especially one involving a potential 
death penalty, when she will not even handle her charges; 
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o Dedeaux [T pp. 302-06, 351, 1601-03]: Having been 
abandoned by his parents, he would likely identify with the 
Defendant, his psychology major and wanting to get into 
people's heads going directly to the Defendant's defense, his 
prior opposition to the death penalty and now stating that he 
could impose it in a group leaving the State concerned about 
his personal strength to return a death sentence individually; 

o Patterson [T pp. 891-96, 933-34, 1603-04]: Her family 
dynamic having come from a broken home, her young age 
[19 years old], lack of maturity, and lack of direction in life 
[got into some trouble for some sort of assault in high 
school, went to college only to drop out, now lives with her 
mother, and does not work], and her mother being a mental 
health professional who works with youth and with whom 
she has spoken about the death penalty in the context of 
another case; and, 

o Pullen [T pp. 168-69, 198-200, 226-27, 1600-01]: Her 
significant family history of mental health issues [her 
mother, bipolar] and thereby her family dynamics by which 
she knows very well the daily effect a mental health issue 
wan have on a family which in tum feeds into the 
Defendant's defense giving rise to potential sympathy on her 
part for the Defendant [Defendant and his parents suffer 
mental health illness], her brother being in and out of trouble 
[juvenile jail and prison], and her inability to handle ["don't 
deal"] gory or grotesque evidence; 

• Whether the State used a disproportionate number of peremptory 
challenges to strike blackjurors in this case; 

• Whether the State used all of its peremptory challenges in this 
case, which the Court finds that the State did not which this Court 
finds tends to negate an inference of racial discrimination or 
motivation; 

• Whether the State accepted any black jurors in this case, which this 
Court finds that the State did accept black jurors which this Court 
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finds tends to negate an inference of racial discrimination or 
motivation; 

• The State's acceptance rate of potential black jurors in this case, 
which the Court finds to have been a 45% acceptance rate after 
juror Layden was excused, which acceptance rate this Court finds 
tends to negate an inference of racial discrimination and 
motivation; 

• Statistical evidence about the State's use of peremptory strikes 
against black prospective jurors as compared to white prospective 
jurors in this case, namely, that at the time of excused jurors 
Layden, the State had used eight peremptory challenges, two on 
non-black prospective jurors and six on black prospective jurors, 
and of the thirty-one prospective jurors tendered to the State 
excluding those challenged for cause, the State had excused two 
out of twenty white prospective jurors and had excused six out of 
eleven black prospective jurors; 

• Whether the State made intentional misrepresentations of the 
record indicative of discrimination when defending strikes during 
this hearing, which this Court finds that the State did not; 

• Relevant history of the State's use of peremptory challenges in past 
cases in the jurisdiction, which this Court finds does not tend to 
support an inference of racial discrimination and motivation on the 
part of the State in this case because: 

o This Court has considered all of the evidence tendered by 
the Defendant regarding a relevant history of the State's use 
of peremptory challenges in past cases in this jurisdiction, 
Cumberland County; 

o To support his claim of a relevant history of the State's use 
of peremptory challenges in past cases in this jurisdiction, 
the Defendant relied on a study conducted by Michigan 
State University (hereinafter MSU study). The Defendant 
submitted the MSU study as an attachment to his motions 
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and supplements filed pursuant to the Racial Justice Act. 
The MSU study showed that prosecutors had used a 
statistically higher percentage of peremptory strikes in 
capital murder cases on black prospective jurors as 
compared to white prospective jurors, however, all of the 
cases evaluated in the MSU study had been through direct 
appeal in our appellate courts, our appellate courts had 
determined that all of the cases were free from prejudicial 
error as they relate to jury selection, and a review of all of 
the cases shows that any Batson claim made during any of 
these cases was rejected by our appellate courts during the 
direct appeals. Furthermore, this Court has considered the 
application of Batson and its progeny in determining the 
claims raised by this case; 

o Furthermore, based on materials submitted by the 
Defendant,3 this Court finds that the MSU study was 
potentially flawed in three significant ways: 

The MSU study attempted to identify characteristics 
which a prosecutor would find attractive and 
unattractive in a prospective juror in a capital murder 
case. These characteristics, however, were developed 
without input from qualified current or former 
prosecutors. Accordingly, the MSU study did not 
accurately reflect how prosecutors evaluated juror 
characteristics and therefore resulted in inaccurate 
conclusions about why prosecutors peremptorily 
challenged prosecutive jurors. The architect of the 
study had little to no jury experience, had no capital or 
non-capital murder experience, had never seen a 
capital jury selection, and had never spoken to a 
prosecutor about what factors prosecutors considered 

3 The Defendant also submitted transcripts of testimony as attachments to his motions and supplements filed 
pursuant to the Racial Justice Act. 
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in capital jury selection [Robinson R.J.A. Hearing, T 
pp. 121-250]; 

• Recent law school graduates were employed to make 
these evaluations of attractive and unattractive juror 
characteristics. These graduates had little to no jury 
experience and were therefore unqualified to make 
judgments about juror attributes [Robinson R.J.A. 
Hearing, T pp. 432-33]; and, 

• These unqualified recent law school graduates made 
their assessments based solely on the cold trial 
transcripts without the benefit of in-person assessment 
of a prospective juror's non-verbal communication 
[Robinson R.J.A. Hearing, T pp. 117, 133, 194, 254]; 

• This Court further finds that even if the relevant history of the 
State's use of peremptory challenges in past cases in the 
jurisdiction supports an inference of discrimination, the probative 
value of the inference is significantly reduced by the fact that the 
prosecutors in this case were not the prosecutors in any of the cases 
identified by the historical evidence, and the resulting probative 
value of the inference is outweighed by the overwhelming 
collective weight of the remaining circumstances tending to 
support this Court's ultimate finding as to each of the three 
excused jurors that the State was not motivated in any part, and 
certainly not in any substantial part, by discriminatory intent in its 
use of its peremptory challenges; • 

• The State's race-neutral explanations as to excused juror Layden in 
light of all of the relevant facts and circumstances including, but 
not limited to, the credibility and demeanor of the prosecutors, 
which explanations this Court finds tend to negate an inference of 
racial discrimination or motivation; 

• The State's race-neutral explanations as to excused juror Layden in 
light of the arguments of the parties and in light of all of the 
relevant facts and circumstances including, but not limited to, the 
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credibility and demeanor of the prosecutors, which explanations 
this Court finds tend to negate an inference of racial discrimination 
or motivation; 

• Whether the State's proffered reasons were the actual reasons or 
whether they were pretextual, which this Court finds that the 
State's proffered reasons were the actual reasons for the 
peremptory challenge as to excused juror Layden thereby negating 
an inference of racial discrimination or motivation; 

• Whether or not the State exercised the peremptory challenge as to 
excused juror Layden on the basis of race, which this Court finds 
that the State did not exercise its peremptory challenge on the basis 
of race; 

• This Court weighed the totality of the circumstances surrounding 
the State's use of its peremptory challenge, including the relevant 
history of the State's use of peremptory challenges in past cases in 
the jurisdiction, by examining the probative value of all of the 
circumstances, individually and collectively, and thereby finds that 
although there is historical evidence of alleged discrimination in 
jury selection in past cases in the jurisdiction, and although the 
State here used a larger number of peremptory challenges to strike 
black jurors than white jurors in a case in which the Defendant is 
black and the Victim is white, the individual and collective 
probative value of these circumstances is outweighed by the 
overwhelming collective weight of the remaining circumstances, 
namely, the N.C. Gen. Stat.§ 8C-1, Rule 404(b) evidence victim's 
race, the race of key witnesses, that the particular case was not 
susceptible to racial discrimination, the State's even-handed 
questions, that the State did not engage in disparate questioning 
and investigation of black and white prospective jurors, this 
Court's comparison of answers given by the excused juror, the 
side-by-side comparisons of answers given by the excused juror 
with allegedly similarly-situated white prospective jurors who 
were not struck, the State's even-handed statements, that the State 
did not repeatedly use its peremptory challenges such as would 
tend to establish a pattern of strikes against blacks in the venire, 
that the State had not used all of its peremptory challenges, that the 

41 



State had accepted black jurors, the acceptance rate of potential 
black jurors, the statistical evidence regarding the State's use of its 
peremptory challenges, the absence of intentional 
misrepresentations by the State when defending the peremptory 
challenge, the State's race-neutral explanations in light of all of the 
relevant facts, circumstances, and arguments, the State's proffered 
reasons were the actual reasons for the peremptory challenge, that 
the State did not challenge the excused juror on the basis of race, 
and, the credibility and demeanor of the prosecutors; and, 

• Any other relevant factor argued or offered by the parties 
including, but not limited to, the Defendant's argument addressed 
by this Court in Finding of Fact 46, supported by the evidence, or 
supported by the record proper, specifically including those argued 
or offered by the Defendant in the first step of this Batson analysis. 

36. As to excused juror Layden, under the totality of the facts, in light of 
all relevant circumstances, and pursuant to this Court's above-
explained analysis, this Court finds that the Defendant has not met his 
burden of proving purposeful discrimination in the State's exercise of 
its peremptory challenge. To the contrary, considering all of the 
evidence in its totality, this Court finds that the State was not 
motivated in any part, and certainly not in any substantial part, by 
discriminatory intent in its use of its peremptory challenge. 
Accordingly, this Court denies the Defendant's Batson objection as to 
excused juror Layden. 

William McN eill 

37. As to excused juror William McNeill, this Court conducted the 
required three-step analysis pursuant to the law of Batson and its 
progeny in the manner previously explained. 

38. First Step: As to excused juror McNeill, this Court determined 
whether the Defendant, under the totality of the facts and relying on 
all relevant circumstances, met his burden of production with 
evidence sufficient to permit this Court to draw an inference that 
discrimination had occurred in the State's exercise of its peremptory 
challenge. 
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39. As to excused juror McNeill, this Court finds that the Defendant, 
under the totality of the facts and relying on all relevant 
circumstances, met his burden of production with evidence sufficient 
to permit this Court to draw an inference that discrimination had 
occurred in the State's exercise of its peremptory challenge thereby 
shifting the burden of production to the State. 

40. Second Step: Upon the Defendant's above-describedprimafacie 
showing thereby shifting the burden of production to the State, this 
Court then determined whether the State provided clear and 
reasonably specific race-neutral reasons for its use of its peremptory 
challenge as to excused juror McNeill. During this step, this Court 
also provided the Defendant with an opportunity for surrebuttal to 
show that the State's explanations for its challenge was merely 
pretextual. As previously explained above, this issue is moot, but for 
purposes of fully understanding this Court's consideration of the third 
step of its Batson analysis, this Court makes the following further 
findings of fact as to the second step as to excused juror McN eill. 

41. The State provided the following reasons for its use of its peremptory 
challenge, which reasons given by the State this Court finds are 
supported by the answers the excused juror gave during voir dire: 

• His reservations about the death penalty; [T pp. 2336, 2405, 2424] 

• His hesitation and his raising his hand during questioning about the 
death penalty; [T p. 2424] 

• His statement to this Court during initial questioning that he was 
not for the death penalty, though he ultimately said he could 
consider it; [T pp. 2336, 2424-25] 

• His statement that the death penalty would not be his first option; 
[T pp. 2405, 2425] 

• The logical result of his initial statement to this Court, namely, that 
if he's not totally against the death penalty, and he's not for the 
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death penalty, then he must be against the death penalty in some 
way; [T pp. 2336, 2431-32] 

• His general preference for life imprisonment without the 
possibility of parole; [T pp. 2406, 2425] 

• His family members with substance abuse and anxiety issues; [T 
pp. 2351-57, 2425] 

• His own sensitive lifestyle issues, particularly described by 
McNeill as "you're in the streets too, going out to clubs and stuff;" 
[T pp. 2370-71, 2431] and, 

• That he and other family members were pastors, and as a pastor, he 
had "outreached to folks that are going through drugs and other 
difficult issues." [T pp. 2370-84, 2426] 

42. As to excused juror McNeill, this Court finds that the State provided 
clear and reasonably specific race-neutral reasons for its use of its 
peremptory challenge. This Court does not find that the State's 
explanations for its challenge were merely pretextual. To the 
contrary, considering the credibility .and demeanor of the prosecutors, 
this Court finds that the State offered facially race-neutral 
explanations for its peremptory challenge thereby meeting its burden 
of production and triggering the Defendant's burden of persuasion. 

43. Third Step: As to excused juror McNeill, this Court then determined 
whether the Defendant, under the totality of the facts and in light of all 
relevant circumstances, carried his burden of proving purposeful 
discrimination in the State's exercise of its peremptory challenge. 
Specifically, considering all of the evidence in its totality, this Court 
determined whether the State was motivated in substantial part by 
discriminatory intent in its use of its peremptory challenge. 

44. This Court considered the totality of the facts and all relevant 
circumstances, including the following: 

• Defendant's race, which this Court finds to be black; 
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• Victim's race, which this Court finds to be white; 

• Victim's race in the N.C. Gen. Stat.§ 8C-1, Rule 404(b) evidence, 
which this Court finds to be black; 

• Race of key witnesses, some of whom this Court finds to be black, 
particularly Demarshun Sanders, Keon Burnett, and law 
enforcement officers from Washington, D.C.; 

• Whether the particular case was susceptible to racial 
discrimination, which this Court finds that it was not; the evidence 
produced at the trial tended to show that the Defendant murdered 
Rondriako Burnett in or around Thomson, Georgia on or about 
November 5, 2010, stole Mr. Burnett's SUV, drove to Fayetteville, 
North Carolina, eventually murdered the Victim, which murder 
was captured on the store's video surveillance system, and fled to 
Washington, D.C., where he was arrested; there is no evidence that 
the race of the Defendant, the Victim, Mr. Burnett, or any of the 
witnesses was in any way significant before or during the trial of 
this matter; 

• Whether the State asked questions tending to support or refute an 
inference of discrimination, which this Court finds that the State 
did not ask questions tending to support any inference of 
discrimination; rather, this Court finds that as to excused juror 
McNeill, the State asked questions in an even-handed manner 
thereby negating an inference of.racial discrimination or 
motivation and also finds that the State's method of questioning 
excused juror McN eill did not differ in any meaningful way 
thereby negating an inference of racial discrimination or 
motivation; 

o Particularly, this Court finds that the only significant 
differences in the questioning was a function of the different 
styles of three prosecutors engaged in the jury selection 
process, each of the three prosecutors having their individual 
template of voir dire questions which they each used 
consistently throughout the jury selection process, their 
modifications of those templates as jury selection progressed 
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resulting from the defense examination of the jurors as 
allowed by this Court, and their follow-up questions to 
jurors' answers, especially in areas of significance in this 
trial; 

• Whether the State engaged in disparate questioning and 
investigation of black and white prospective jurors in this case, 
which this Court finds that the State did not; 

o Particularly, this Court finds that the only significant 
differences in the questioning was a function of the different 
styles of three prosecutors engaged in the jury selection 
process, each of the three prosecutors having their individual 
template of voir dire questions which they each used 
consistently throughout the jury selection process, their 
modifications of those templates as jury selection progressed 
resulting from the defense examination of the jurors as 
allowed by this Court, and their follow-up questions to 
jurors' answers, especially in areas of significance in this 
trial; 

• This Court not only considered the State's questions to the 
prospective jurors, but also conducted a comparison of the answers 
given by excused juror McNeill to determine whether a review of 
the answers given by him tended to support or refute an inference 
of discrimination, which this Court finds that the answers given by 
excused juror McNeill do not tend to support an inference of racial 
discrimination or motivation as further explained in the following 
sub-findings of fact related to side-by-side comparisons; 

• This Court conducted side-by-side comparisons of excused juror 
McNeill with allegedly similarly-situated white prospective jurors 
who were not struck in this case to determine whether the side-by-
side comparisons tended to support or refute an inference of 
discrimination, which this Court finds that the side-by-side 
comparisons do not tend to support an inference of racial 
discrimination or motivation for the following reasons: 
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o Even though the alleged observations regarding excused 
juror McNeill may have been equally valid as to other 
similarly situated white prospective jurors who were not 
struck in this case, other favorable characteristics in those 
not struck outweighed any alleged similar unfavorable 
characteristic; 

o Although James Stephens allegedly answered similarly to 
excused juror McN eill regarding suffering depression, 
knowledge of people with substance abuse issues, ministry 
work, and being uncomfortable with the death penalty 
process, the allegations ignore significant differences 
between the two people, namely [T pp. 952, 961-62, 970, 
979-82, 1150, 1204-17, 1240-45, 1253-71]: 

Stephens' depression ended in 1986 whereas with 
McN eill, the issue with his sister was current 
requiring her to live with their mother; 

Stephens' knowledge of people with substance abuse 
issues only arose with defense questioning, when 
asked about this issue by the State he answered 
negatively, and anyone he knew was not close to him 
whereas with McNeill, those with issues were his 
father and uncle who drank heavily, and McNeill had 
his own sensitive issues with being "in the streets too, 
going out to clubs and stuff; 

Stephens' minist1y work consisted of going to assisted 
living facilities for worship whereas with McNeill, he 
participated in outreach to people going through 
difficult issues in drug-infested areas; and, 

Stephens' comfort issues in the process arose with 
defense questioning, he was unequivocal with the 
State, and regardless, his issues are attributable to his 
position on the death penalty, namely, his preference 
for the death penalty over life imprisonment without 
parole, this Court noting that Stephens' position was 
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so strong, that it prompted the defense to challenge 
him for cause, whereas with McNeill, he held a 
contrary position on the death penalty and he held a 
preference for life imprisonment without parole; 

o Although Sharon Hardin allegedly answered similarly to 
excused juror McN eill regarding alleged concerns about the 
death penalty, working with youth in her church, and her 
brother's substance abuse issues, the allegations ignore 
significant differences between the two people, namely [T 
pp. 1403-07, 1477, 1529-45]: 

Hardin expressed no concerns about the death penalty; 
rather, she said that she had no hesitation or 
reservation about voting for the death penalty whereas 
with McNeill, his position on the death penalty was 
clearly different and he h~ld a preference for life 
imprisonment without parole; 

Hardin's work with youth consisted of participating in 
her church's children's department, children's church, 
and the nursery whereas with McNeill, he participated 
in outreach to people going through difficult issues in 
drug-infested areas; and, 

Although Hardin's brother's issue with alcohol, likely 
resulting from military service in Vietnam in a brother 
with whom she said she had not been as close to as 
she should have been, bears some similarity to 
McNeill's father's and uncle's issues, she did not have 
such an issue, and McN eill had his own issues, 
particularly his own sensitive issues with being "in the 
streets too, going out to clubs and stuff; 

o Although Amber Williams allegedly answered similarly to 
excused juror McN eill regarding her anxiety and depression 
and her family members' substance abuse issues, the 
allegations ignore significant differences between the two 
people, namely [T pp. 317, 34 7-48]: 

48 



Williams had been the victim of an armed robbery at a 
convenience store, a significantly similar crime as this 
matter thereby making it more likely that she would 
identify with the Victims, and she expressed no 
concerns about the death penalty whereas with 
McNeill, his position on the death penalty was clearly 
different and he held a preference for life 
imprisonment without parole; 

o Although Johnny Chavis allegedly answered similarly to 
excused juror McNeill regarding his family members with 
mental health and substance abuse issues, the allegations 
ignore significant differences between the two people, 
namely [T pp. 3736-51, 3760-69]: 

Chavis expressed no concerns about the death penalty; 
rather, he expressed no hesitation or reservation about 
voting for the death penalty specifically stating that he 
has been for it since he was old enough to be held 
accountable for his own actions whereas with 
McNeill, his position on the death penalty was clearly 
different and he held a preference for life 
imprisonment without parole; and, 

Although Chavis' family members' mental health and 
substance abuse issues bear some similarity to 
McNeill's family members' issues, he did not have 
any such issues, and McNeill had his own issues, 
particularly his own sensitive issues with being "in the 
streets too, going out to clubs and stuff; 

o Although Vickie Cook allegedly answered similarly to 
excused juror McNeill regarding her mother's mental health 
issues and her parent's substance abuse issues, the 
allegations ignore significant differences between the two 
people, namely [T pp. 3114-25, 3184-88]: 
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Cook expressed no concerns about the death penalty; 
rather, she expressed no hesitation or reservation 
about voting for the death penalty whereas with 
McNeill, his position on the death penalty was clearly 
different and he held a preference for life 
imprisonment without parole; and, 

Although Cook's mother's mental health issues and 
her parents issues with alcohol bears some similarity 
to McNeill's family members' issues, she did not have 
an issue with substances, and McN eill had his own 
issues, particularly his own sensitive issues with being 
"in the streets too, going out to clubs and stuff; and, 

o Although James Elmore allegedly answered similarly to 
excused juror McN eill regarding alleged concerns about the 
death penalty and having family members with alcohol 
problems, the allegations ignore significant differences 
between the two people, namely [T pp. 1408-12, 1529-48]: 

Elmore expressed no concerns about the death 
penalty; rather, he said that he had no hesitation or 
reservation about voting for the death penalty whereas 
with McN eill, his position on the death penalty was 
clearly different and he held a preference for life 
imprisonment without parole; and, 

Elmore's family members had issues with alcohol, but 
he did not, and he also said that he was not close to 
this sister and did not share her lifestyle which 
separated them, whereas with McNeill, of those with 
issues, McN eill seemed to have been or to have 
become close to his father, and McN eill had his own 
sensitive issues with being "in the streets too, going 
out to clubs and stuff; 

• This Court further finds that even if the side-by-side comparisons 
of excused juror McNeill with allegedly similarly-situated white 
prospective jurors who were not struck in this case support an 
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inference of discrimination, the probative value of the inference 
from the side-by-side comparisons is outweighed by the 
overwhelming collective weight of the remaining circumstances 
tending to support this Court's ultimate finding as to excused juror 
McN eill that the State was not motivated in any part, and certainly 
not in any substantial part, by discriminatory intent in its use of its 
peremptory challenge; 

• Whether the State made statements tending to support or refute an 
inference of discrimination, which this Court finds that the State 
did not make statements tending to support any inference of 
discrimination; rather, this Court finds that as to excused juror 
McNeil!, the State made statements in an even-handed manner 
thereby negating an inference of racial discrimination or 
motivation; 

• The State's efforts in resisting the Defendant's attempts to have 
prospective black jurors removed by this Court for cause, namely, 
Mary Bell [T pp. 547-54], Doris Bluitt [T pp. 1007-21, 1248-52], 
David Holmes [T pp. 501-08], and Christopher Munn [T pp. 740-
47], all of which efforts happened before the peremptory 
challenges at issue, tend to negate an inference of racial 
discrimination or motivation; 

• Whether the State repeatedly used peremptory challenges against 
black jurors such that it would tend to establish a pattern of strikes 
against black jurors in the venire, which this Court finds that the 
State did not; rather, this Court finds that as to each of the three 
excused jurors, the State did not repeatedly use peremptory 
challenges against black jurors in such a way as to tend to establish 
a pattern of strikes against black jurors in the venire in light of the 
totality of the facts and all relevant circumstances; 

• Whether the State's use of its first peremptory challenges as to 
Clarice Bowman, Marquez Dedeaux, Ashley Patterson, and Vivian 
Pullen, for which no Batson objection was made, tends to support 
or refute an inference of discrimination, which this Court finds that 
the State's use of these peremptory challenges does not tend to 
support an inference of discrimination; rather, considering the 
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credibility and demeanor of the prosecutors, this Court finds that as 
to each of these peremptory challenges, the State provided clear 
and reasonably specific race-neutral reasons for its use of these 
peremptory challenges as found below, and this Court further finds 
that the State was not motivated in any part, and certainly not in 
any substantial part, by discriminatory intent in its use of these 
peremptory challenges: 

o Bowman [T pp. 417-19, 1603]: She had assaulted her own 
daughter, failed to come to court to handle five charges 
[ speeding, driving while license revoked, driving while 
license revoked, fictious information, and failing to return 
rental property] , and she cannot be trusted to handle a first 
degree murder case, especially one involving a potential 
death penalty, when she will not even handle her charges; 

o Dedeaux [T pp. 302-06, 351, 1601-03]: Having been 
abandoned by his parents, he would likely identify with the 
Defendant, his psychology major and wanting to get into 
people's heads going directly to the Defendant's defense, his 
prior opposition to the death penalty and now stating that he 
could impose it in a group leaving the State concerned about 
his personal strength to return a death sentence individually; 

o Patterson [T pp. 891-96, 933-34, 1603-04]: Her family 
dynamic having come from a broken home, her young age 
[19 years old], lack of maturity, and lack of direction in life 
[got into some trouble for some sort of assault in high 
school, went to college only to drop out, now lives with her 
mother, and does not work], and her mother being a mental 
health professional who works with youth and with whom 
she has spoken about the death penalty in the context of 
another case; and, 

o Pullen ['.f pp. 168-69, 198-200, 226-27, 1600-01]: Her 
significant family history of mental health issues [her 
mother, bipolar] and thereby her family dynamics by which 
she knows very well the daily effect a mental health issue 
wan have on a family which in tum feeds into the 
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Defendant's defense giving rise to potential sympathy on her 
part for the Defendant [Defendant and his parents suffer · 
mental health illness], her brother being in and out of trouble 
[juvenile jail and prison], and her inability to handle ["don't 
deal"] gory or grotesque evidence; 

• Whether the State used a disproportionate number of peremptory 
challenges to strike black jurors in this case; 

• Whether the State used all of its peremptory challenges in this 
case, which the Court finds that the State did not which this Court 
finds tends to negate an inference of racial discrimination or 
motivation; 

• Whether the State accepted any black jurors in this case, which this 
Court finds that the State did accept black jurors which this Court 
finds tends to negate an inference of racial discrimination or 
motivation; 

• The State's acceptance rate of potential black jurors in this case, 
which the Court finds to have been a 45% acceptance rate after 
jurors Humphrey and Layden were excused and a 50% acceptance 
rate after juror McNeill was excused, which acceptance rates this 
Court finds tend to negate an inference of racial discrimination and 
motivation; 

• Statistical evidence about the State's use of peremptory strikes 
against black prospective jurors as compared to white prospective 
jurors in this case, namely, ( 1) that at the time of excused jurors 
Humphrey and Layden, the State had used eight peremptory 
challenges, two on non-black prospective jurors and six on black 
prospective jurors, and of the thirty-one prospective jurors 
tendered to the State excluding those challenged for cause, the 
State had excused two out of twenty white prospective jurors and 
had excused six out of eleven black prospective jurors, and (2) that 
at the time of excused juror McN eill, the State had used eleven 
peremptory challenges, three on non-black prospective jurors (two 
of whom were white) and eight on black prospective jurors, and of 
the thirty-nine prospective jurors tendered to the State excluding 
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those challenged for cause, the State had excused two out of 
twenty-two white prospective jurors and had excused eight out of 
sixteen black prospective jurors; 

• Whether the State made intentional misrepresentations of the 
record indicative of discrimination when defending strikes during 
this hearing, which this Court finds that the State did not; 

• Relevant history of the State's use of peremptory challenges in past 
cases in the jurisdiction, which this Court finds does not tend to 
support an inference of racial discrimination and motivation on the 
part of the State in this case because: 

o This Court has considered all of the evidence tendered by 
the Defendant regarding a relevant history of the State's use 
of peremptory challenges in past cases in this jurisdiction, 
Cumberland County; 

o To support his claim of a relevant history of the State's use 
of peremptory challenges in past cases in this jurisdiction, 
the Defendant relied on a study conducted by Michigan 
State University (hereinafter MSU study). The Defendant 
submitted the MSU study as an attachment to his motions 
and supplements filed pursuant to the Racial Justice Act. 
The MSU study showed that prosecutors had used a 
statistically higher percentage of peremptory strikes in 
capital murder cases on black prospective jurors as 
compared to white prospective jurors, however, all of the 
cases evaluated in the MSU study had been through direct 
appeal in our appellate courts, our appellate courts had 
determined that all of the cases were free from prejudicial 
error as they relate to jury selection, and a review of all of 
the cases shows that any Batson claim made during any of 
these cases was rejected by our appellate courts during the 
direct appeals. Furthermore, this Court has considered the 
application of Batson and its progeny in determining the 
claims raised by this case; 
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o Furthermore, based on materials submitted by the 
Defendant,4 this Court finds that the MSU study was 
potentially flawed in three significant ways: 

The MSU study attempted to identify characteristics 
which a prosecutor would find attractive and 
unattractive in a prospective juror in a capital murder 
case. These characteristics, however, were developed 
without input from qualified current or former 
prosecutors. Accordingly, the MSU study did not 
accurately reflect how prosecutors evaluated juror 
characteristics and therefore resulted in inaccurate 
conclusions about why prosecutors peremptorily 
challenged prosecutive jurors. The architect of the 
study had little to no jury" experience, had no capital or 
non-capital murder experience, had never seen a 
capital jury selection, and had never spoken to a 
prosecutor about what factors prosecutors considered 
in capital jury selection [Robinson R.J.A. Hearing, T 
pp. 121-250]; 

Recent law school graduates were employed to make 
these evaluations of attractive and unattractive juror 
characteristics. These graduates had little to no jury 
experience and were therefore unqualified to make 
judgments about juror attributes [Robinson R.J.A. 
Hearing, T pp. 432-33]; and, 

These unqualified recent law school graduates made 
their assessments based solely on the cold trial 
transcripts without the benefit of in-person assessment 
of a prospective juror's non-verbal communication 
[Robinson R.J.A. Hearing, T pp. 117, 133, 194, 254]; 

4 The Defendant also submitted transcripts of testimony as attachments to his motions and supplements filed 
pursuant to the Racial Justice Act. 
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• This Court further finds that even if the relevant history of the 
State's use of peremptory challenges in past cases in the 
jurisdiction supports an inference of discrimination, the probative 
value of the inference is significantly reduced by the fact that the 
prosecutors in this case were not the prosecutors in any of the cases 
identified by the historical evidence, and the resulting probative 
value of the inference is outweighed by the overwhelming 
collective weight of the remaining circumstances tending to 
support this Court's ultimate finding as to each of the three 
excused jurors that the State was not motivated in any part, and 
certainly not in any substantial part, by discriminatory intent in its 
use of its peremptory challenges; 

• The State's race-neutral explanations as to excused juror McNeill 
in light of all of the relevant facts and circumstances including, but 
not limited to, the credibility and demeanor of the prosecutors, 
which explanations this Court finds tend to negate an inference of 
racial discrimination or motivation; 

• The State's race-neutral explanations as to excused juror McNeill 
in light of the arguments of the parties and in light of all of the 
relevant facts and circumstances including, but not limited to, the 
credibility and demeanor of the prosecutors, which explanations 
this Court finds tend to negate an inference of racial discrimination 
or motivation; 

• Whether the State's proffered reasons were the actual reasons or 
whether they were pretextual, which this Court finds that the 
State's proffered reasons were the actual reasons for the 
peremptory challenge as to excused juror McN eill thereby negating 
an inference of racial discrimination or motivation; 

• Whether or not the State exercised the peremptory challenge as to 
excused juror McN eill on the basis of race, which this Court finds 
that the State did not exercise its peremptory challenge on the basis 
of race; 
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• This Court weighed the totality of the circumstances surrounding 
the State's use of its peremptory challenge, including the relevant 
history of the State's use of peremptory challenges in past cases in 
the jurisdiction, by examining the probative value of all of the 
circumstances, individually and collectively, and thereby finds that 
although there is historical evidence of alleged discrimination in 
jury selection in past cases in the jurisdiction, and although the 
State here used a larger number of peremptory challenges to strike 
black jurors than white jurors in a case in which the Defendant is 
black and the Victim is white, the individual and collective 
probative value of these circumstances is outweighed by the 
overwhelming collective weight of the remaining circumstances, 
namely, the N.C. Gen. Stat.§ 8C-l, Rule 404(b) evidence victim's 
race, the race of key witnesses, that the particular case was not 
susceptible to racial discrimination, the State's even-handed 
questions, that the State did not engage in disparate questioning 
and investigation of black and white prospective jurors, this 
Court's comparison of answers given by the excused juror, the 
side-by-side comparisons of answers given by the excused juror 
with allegedly similarly-situated white prospective jurors who 
were not shuck, the State's even-handed statements, that the State 
did not repeatedly use its peremptory challenges such as would 
tend to establish a pattern of strikes against black jurors in the 
venire, that the State had not used all of its peremptory challenges, 
that the State had accepted black jurors, the acceptance rate of 
potential blackjurors, the statistical evidence regarding the State's 
use of its peremptory challenges, the absence of intentional 
misrepresentations by the State when defending the peremptory 
challenge, the State's race-neutral explanations in light of all of the 
relevant facts, circumstances, and arguments, the State's proffered 
reasons were the actual reasons for the peremptory challenge, that 
the State did not challenge the excused juror on the basis of race, 
and, the credibility and demeanor of the prosecutors; and, 

• Any other relevant factor argued or offered by the parties 
including, but not limited to, the Defendant's argument addressed 
by this Court in Finding of Fact 46, supported by the evidence, or 
supported by the record proper, specifically including those argued 
or offered by the Defendant in the first step of this Batson analysis. 
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45. As to excused juror McNeill, under the totality of the facts, in light of 
all relevant circumstances, and pursuant to this Court's above-
explained analysis, this Court finds that the Defendant has not met his 
burden of proving purposeful discrimination in the State's exercise of 
its peremptory challenge. To the contrary, considering all of the 
evidence in its totality, this Court finds that the State was not 
motivated in any part, and certainly not in any substantial part, by 
discriminatory intent in its use of its peremptory challenge. 
Accordingly, this Court denies the Defendant's Batson objection as to 
excused juror McN eill. 

46. Finally, as to each of the three excused jurors, individually and 
collectively, this Court does not find that the Defendant's single factor 
approach to analyzing his three Batson challenges, namely, finding a 
single factor among those articulated by the prosecutors as to a 
challenged prospective juror and matching it to a passed juror, tends 
to support an inference of racial discrimination or motivation by the 
State on the facts of this case because: 

• On the facts of this case, this Court finds that such an approach 
fails to address thoroughly both the favorable and unfavorable 
characteristics of any juror as a totality which, when considered 
together, provide the complete image or picture of the juror 
considered by the State to have been either appropriate or 
inappropriate for this specific case; 

• This Court finds that as to each prospective juror, the State 
considered the totality of the juror's favorable and unfavorable 
characteristics ih making its decision to pass or strike the 
prospective juror, which approach provided the State with the 
complete image or picture of the juror thereby informing its 
decision as to whether the juror was either appropriate or 
inappropriate for this specific case; 
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• This Court finds that the State's whole juror approach tends to 
negate an inference of racial discrimination or motivation by the 
State; 

• As to the Defendant's single factor approach related to the 
characteristic of death penalty reservations, the Court further finds 
as follows: 

o The record demonstrates that the three excused jurors 
expressed significant hesitations and reservations regarding 
the death penalty as this Court has previously observed in its 
above-listed Findings of Fact; 

o The jurors identified by the Defendant did not express 
similar hesitations or reservations about the death penalty, 
but to the extent that identified jurors were similarly-situated 
on this issue to the three excused jurors, the Defendant's 
allegation ignores significant differences between the three 
excused jurors and the jurors identified by the Defendant, 
namely: 

James Stephens: His comfort issues in the process arose 
with defense questioning, he was unequivocal with the 
State, and regardless, his issues are attributable to his 
position on the death penalty, namely, his preference for 
the death penalty over life imprisonment without parole, 
his position being so strong, that it prompted the defense 
to challenge him for cause; the Defendant's allegation 
ignores his conservative background including NRA 
membership, connection with Snyder Memorial Baptist 
Church [conservative church], his being a gunsmith and 
knowledge of guns [ case had this issue], and he lived in 
A.D.A. Hicks' neighborhood [T pp. 952, 961-672, 979-
82, 1150, 1204-17, 1240-45, 1253-71]; 
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• Sharon Hardin: She expressed no concerns about the 
death penalty; rather, she said that she had no hesitation 
or reservation about voting for the death penalty; the 
Defendant's allegation ignores that she had legal work 
experience in conservative law firms [John Blackwell 
(A.D.A. Hicks' wife's old office) & Terry Hutchins], her 
husband had a military and law enforcement background 
and taught CCW classes, and she was the victim of what 
she called a "home robbery" [T pp. 1473-80, 1529-45]; 

• James Elmore: He expressed no concerns about the 
death penalty to the State; rather, he said that he had no 
hesitation or reservation about voting for the death 
penalty; any alleged reservation was not disclosed to the 
State, it was disclosed to the defense during their 
questioning, and therefore the State cannot be accused of 
impropriety as to him; nonetheless, contrary to what he 
Defendant suggests about his position, when Mr. Elmore 
was with the defense for questioning, he said, "I'm not 
against the death penalty," "I've always said I'm not 
opposed to it," and "I do think it should be an option;" 
the Defendant's allegation ignores that he was not close 
to a sister who had an issue with alcohol and did not 
share her lifestyle which separated them, had once been a 
witness for the State, had been the victim of crime, and 
listed as one of his favorite television programs "Fox 
News" [a very conservative network] [T pp. 1408-12, 
1467-73, 1529-48, 1816-17]; 

• Antonio Flores: Contrary to the Defendant's argument, 
he was unequivocal in his position on it, and when what 
the defense has pointed to in support of the Defendant's 
argument is examined in context, it becomes obvious: 
He further stated that there's a consequence for breaking 
the law, doing bad things, and that if someone had done 
something severe, "really heinous bad," then they have to 
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answer for it; the Defendant's allegation ignores his 
knowledge of guns, his conservative background [ Army 
Ranger and Army Boxing Team], being a "Fox News" 
watcher, and none of the other significant issues applied 
to him [T pp. 2141-55, 2162-65]; 

• As to the Defendant's single factor approach related to the State's 
alleged indifference regarding non-black jurors with alleged 
mental health connections, this Court further finds as follows: 

o The record demonstrates that the State asked all prospective 
jurors about such connections and therefore there was no 
indifference by the State; 

o To the extent that jurors identified by the Defendant actually 
were similarly-situated on this issue to the three excused 
jurors, the Defendant's allegation ignores significant 
differences between the three excused jurors and the jurors 
identified by the Defendant, namely: 

Sandra Aman: Her granddaughter had issues [ suicide 
attempt and, when asked by the State, she said that 
there was a question "as to whether or not there's 
some bi-polar issues"]; the defense, however, 
mischaracterizes the sobbing during the Defendant's 
questioning; she was not crying because of the mental 
health issue, rather it was because of her 
granddaughter having been sexually abused; the 
Defendant's allegation ignores her and her husband's 
extensive and important military connections with 
Army Special Operations Command, and that she was 
otherwise a favorable State's juror including on the 
death penalty [T pp. 864-66, 879-83, 924-27; 1049-
51]; 
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Larry Cooper: Any information regarding this issue 
was not disclosed to the State, therefore, the State 
cannot be accused of impropriety as to him; rather, it 
was disclosed to the defense during their questioning; 
furthermore, the information was only that his wife 
was a nursing coordinator responsible for staffing all 
floors at the VA, that she's never worked on the psych 
floor, and she just keeps it staffed; the Defendant's 
allegation ignores that he was otherwise a favorable 
State's juror including on the death penalty [T pp. 
898-902, 934-36, 1108-09, 1143]; 

Johnny Chavis: His brother and sister had such 
issues; the Defendant's allegation ignores that he 
stated that his father, brother, and sister had substance 
abuse issues too and he believed in holding them 
accountable for what they did, he had a sister who 
works with law enforcement, one of the prosecutors 
[Rita Cox] knew him, and he was otherwise a 
favorable State's juror including on the death penalty 
["I've been for it"] [T pp. 3736-69]; 

Vivian Cook: Her mother had issues and attempted 
suicide, but she described it as a one-time incident 
likely related to marital problems for which she was 
briefly hospitalized, had limited follow-up care, and 
took no medication, all of which resolved in the past 
leaving her "great now" and "awesome;" the 
Defendant's allegation ignores her conservative 
background including being a paramedic married to a 
retired Lt. Colonel in the military, with a relative in 
law enforcement, and was otherwise a favorable 
State's juror including on the death penalty [T pp. 
3114-25, 3163-74, 3184-88]; 
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Chisa Kalemba: She had a nephew who she suspected 
took drugs at a concert resulting in a bi-polar issue, an 
issue about which she did not know very much; the 
Defendant's allegation ignores her conservative 
background including the area in which she lived and 
worked, that she knew A.D .A. Cox, and she was 
otherwise a favorable State's juror including on the 
death penalty [T pp. 1689-91, 1707-11, 1731-41 ]; 

Ellen Marrero: Her son and former brother-in-law 
had issues; the Defendant's allegation ignores that her 
husband had been brutally beaten [therefore more 
likely to identify with the State], and that she was 
otherwise a favorable State's juror including on the 
death penalty [T pp. 196-204, 238-46, 342-43]; 

Joshua O'Hara: He was not even similar; he only 
studied sociology and had one class in criminal 
profiling; the Defendant's allegation ignores that he 
and his wife and been armed robbery victims 
therefore more likely to identify with our victims, and 
he was otherwise a favorable State's juror including 
on the death penalty [T pp. 246-54, 343-44; 662-65]; 

Yajaira Reidy: Her mother, aunt, and uncle had 
issues, but she was not close to her aunt and uncle, 
and her mother's issues were related to a death and 
the loss of her job; the Defendant's allegation ignores 
that she had family members in law enforcement 
[brother-in-law, Cumberland County Sheriffs Office; 
step-dad, Puerto Rico, "cop"], had a friend in law 
enforcement [homicide investigator with the 
Cumberland County Sheriffs Office], and was 
otherwise a favorable State's juror including on the 
death penalty [T pp. 4010-19, 4021-34, 4042-44]; 
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James Stephens: His depression ended in 1986; the 
Defendant's allegation ignores his conservative 
background including NRA membership, connection 
with Snyder Memorial Baptist Church [ conservative 
church], his being a gunsmith and knowledge of guns 
[ case had this issue], he lived in A.D .A. Hicks' 
neighborhood, and he was otherwise a favorable 
State's juror including on the death penalty [T pp. 
952, 961-672, 979-82, 1150, 1204-17, 1240-45, 1253-
71]; 

Amber Williams: She had an issue, but she was not 
under any treatment for it and had not taken 
medication for it since around 2004-2005 and for 
which a divorce helped; the Defendant's allegation 
ignores that she was otherwise a favorable State's 
juror including on the death penalty, and she had been 
the victim of an armed robbery at a convenience store, 
a significantly similar crime as this matter thereby 
making it more likely that she would identify with the 
Victims [T pp. 293-95, 313-19, 347-48]; 

• As to the Defendant's single factor approach related to the State's 
alleged indifference regarding non-black jurors with alleged 
substance abuse issues in their background, this Court further finds 
as follows: 

o The record demonstrates that the State asked all prospective 
jurors about such issues and therefore there was no 
indifference by the State; 

o To the extent that jurors identified by the Defendant actually 
were similarly-situated on this issue to excused jurors 
Layden and McN eill, the Defendant's allegation ignores 
significant differences between the excused jurors Layden 
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and McNeill and the jurors identified by the Defendant, 
namely: 

• David Adams: His cousins [not himself] who he had 
not seen in about 20 years had issues; the Defendant's 
allegation ignores that he was law enforcement for 29 
years with the Fayetteville Police Department, the 
Cumberland County Sheriffs Office, and the schools, 
had friends in law enforcement, had worked with 
A.D.A. Hicks, had been the victim of crime, and he 
was otherwise a favorable State's juror including on 
the death penalty [T pp. 2524, 2530-37, 2549-52, 
2561]; 

• Christopher Baxley: His sister [ not himself] had 
issues which put a big burden on his parents, and he 
did not have much do with her; the Defendant's 
allegation ignores his being a crime victim, and that 
he was otherwise a favorable State's juror including 
on the death penalty [T pp. 3494-3503, 3508-10]; 

• Roy Bryant: His father-in-law had issues [not 
himself], but they were 15 years ago; the Defendant's 
allegation ignores that he had been a juror 6 times 
before, his daughter being a crime victim, and was 
otherwise a favorable State's juror including on the 
death penalty, so solid on the death penalty that he 
was later successfully challenged for cause by the 
Defendant [T pp. 2504-14, 2544-48, 2740]; 

• Vivian Cook: Her mother and father had alcohol 
issues which appeared to be related to domestic issues 
betw:een them [ not herself]; the Defendant's allegation 
ignores that she was a paramedic, married to a Lt. 
Colonel in the military, and she was otherwise a 
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favorable State's juror including on the death penalty 
[T pp. 3114-25, 3163-74, 3184-88]; 

Johnny Chavis: His father, brother, and sister had 
issues [ not himself]; the Defendant's allegation 
ignores that he stated that he believed in holding them 
accountable for what they did, had a sister who works 
with law enforcement, A.D.A. Cox knew him, and he 
was otherwise a favorable State's juror including on 
the death penalty ["I've been for it"] [T pp. 3736-69]; 

Margaret Davis: Her adopted first cousin had issues 
[not herself], a cousin with whom she had "very little 
contact," and when her cousin killed someone, she 
thought that "the system handled it very fairly;" the 
Defendant's allegation ignores that she was a Fox 
News watcher, related to a murder victim [Trooper 
Lowery], knew people in law enforcement, and was 
otherwise a favorable State's juror including on the 
death penalty [T pp. 2823-25, 2830-39, 2855-59]; 

James Elmore: His father, mother, and sister had 
issues with alcohol [not himself]; the Defendant's 
allegation ignores that he said that he was not close to 
this sister and did not share her lifestyle which 
separated them, had once been a witness for the State, 
had been the victim of crime, listed as one of his 
favorite television programs "Fox News," and he was 
otherwise a favorable State's juror including on the 
death penalty [T pp. 1408-12, 1467-73, 1529-48]; 

Samuel Garrett: His father used to go out and get 
drunk, mother got tired of it, "put her foot down," and 
it stopped [ not himself]; the Defendant's allegation 
ignores that he had been the victim of crime and was 
otherwise a favorable State's juror including on the 
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death penalty ["sometimes it's necessary"] [T pp. 
3204-07, 3211-23, 3229]; 

• Sharon Hardin: Her brother had an issue with alcohol 
likely resulting from military service in Vietnam, a 
brother with whom she said she had not been as close 
to as she should have been [ not herself]; the 
Defendant's allegation ignores that she had legal work 
experience in conservative law firms [John Blackwell 
(A.D.A. Hicks' wife's old office) & Terry Hutchins], 
her husband had a military and law enforcement 
background and taught CCW classes, was the victim 
of what she called a "home robbery," and was 
otherwise a favorable State's juror including on the 
death penalty [T pp. 1403-07, 1473-80, 1529-45]; 

• Sherrilyn Haynes: Her cousin overdosed, but she 
does not believe in excuses regarding drugs and 
alcohol for behavior [not herself]; the Defendant's 
allegation ignores that she was otherwise a favorable 
State's juror including on the death penalty, so solid 
on the death penalty that she was later successfully 
challenged for cause by the Defendant [T pp. 187, 
255-60, 345-47, 474]; 

• Richard Heins: Uncle and people in the Air Force 
[not himself]; the Defendant's allegation ignores his 
having been the victim of crime, and that he was 
otherwise a favorable State's juror including on the 
death penalty [T pp. 4119-27, 4131-34]; 

• Vanessa Jenks: Her father was a life-long alcoholic 
[not herself]; the Defendant's allegation ignores that 
she was otherwise a favorable State's juror including 
on the death penalty [ actually wrote a paper in support 
ofit] [Tpp. 401, 419-24, 430-31]; 
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• James Stephens: Any information regarding this issue 
was not disclosed to the State; therefore, the State 
cannot be accused of impropriety as to him; his 
knowledge of people with substance abuse issues only 
arose with defense questioning; the Defendant's 
allegation ignores his conservative background 
including NRA membership, connection with Snyder 
Memorial Baptist Church [conservative church], his 
being a gunsmith and knowledge of guns [ case had 
this issue], and he lived in A.D.A. Hicks' 
neighborhood, and his strong position on the death 
penalty [T pp. 952, 961-672, 979-82, 1150, 1204-17, 
1240-45, 1253-71]; 

Amber Williams: Her father and sister had an issue 
[not herself]; the Defendant's allegation ignores that 
she was otherwise a favorable State's juror including 
on the death penalty, and she had been the victim of 
an armed robbery at a convenience store, a 
significantly similar crime as this matter thereby 
making it more likely that she would identify with the 
Victims [T pp. 291-93, 313-19, 347-48]; 

• As to the Defendant's single factor approach related to the State's 
alleged indifference regarding non-black jurors with alleged 
criminal records, this Court further finds as follows: 

o The record demonstrates that the State asked all prospective 
jurors about this topic and therefore there was no 
indifference by the State; 

o To the extent that jurors identified by the Defendant actually 
were similarly-situated on this issue to excused juror 
Layden, the Defendant's allegation ignores significant 

68 



differences between the excused juror Layden the jurors 
identified by the Defendant, namely: 

James Carter: His were traffic-related charges 
[DWI's primarily], he explained why he failed to list 
them [thought it was about other charges like B&E 
and assault], this Court seemed to agree with the 
State's rehabilitation explanation [type of charge and 
juror's credibility in his reasoning], but this Court 
allowed the defense's challenge for cause to "err of 
the side of caution;" the Defendant's allegation 
ignores that he was otherwise a favorable State's juror 
including on the death penalty [T pp. 870-75, 914-17, 
1282-87]; 

Johnny Chavis: This alternate juror's alleged criminal 
record concerned an "FT A" that he disclosed on his 
questionnaire, an issue he willingly explained; the 
Defendant's allegation ignores that he believed in 
holding his family members accountable for what they 
did related to their substance abuse issues, had a sister 
who works with law enforcement, A.D.A. Cox knew 
him, and he was otherwise a favorable State's juror 
including on the death penalty ["I've been for it"] [T 
pp. 3736-69]; 

James Elmore: His involvement with the criminal 
justice system concerned his "lead foot" when he was 
young, matters not requiring his appearance in court 
to resolve; the Defendant's allegation ignores that he 
said that he was not close to his sister and did not 
share her lifestyle which separated them, had once 
been a witness for the State, had been the victim of 
crime, listed as one of his favorite television programs 
"Fox News," and he was otherwise a favorable State's 
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juror including on the death penalty [T pp. 1408-12, 
1467-73, 1529-48]; 

Ronnie Trumble: Any information regarding this 
issue was not disclosed to the State; therefore, the 
State cannot be accused of impropriety as to him, and 
the State's position as to his traffic-related charge 
[DWI] is consistent with its position as to James 
Carter; the Defendant's allegation ignores he was 
otherwise a favorable State's juror including on the 
death penalty [T pp. 3659-72, 3678-81, 3686]; 

• As to the Defendant's single factor approach related to the State's 
alleged indifference regarding non-black jurors with alleged 
religious outreach, this Court further finds as follows: 

o The record demonstrates that the State asked all prospective 
jurors about religious connections and therefore there was 
no indifference by the State; 

o To the extent that the juror identified by the Defendant 
actually was similarly-situated on this issue to excused juror 
McNeill, the Defendant's allegation ignores significant 
differences between the excused juror McN eill and the juror 
identified by the Defendant, namely: 

Melissa Britt: Even if similar to either of the three 
prospective jurors, the Defendant's allegation ignores 
that her husband was a Homicide Sergeant in the 
Cumberland County Sheriff's Office, A.D.A. Hicks 
knew them both, she listed Fox News as a favorite 
program, and that she was otherwise a favorable 
State's juror including on the death penalty [T pp. 
2764, 2808, 2839-49, 2859-62]; 
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• The Court further finds that the State kept black prospective jurors 
who shared negative case-specific characteristics with the 
Defendant as the complete picture of these jurors satisfied to the 
State that their favorable characteristics outweighed their 
unfavorable ones: 

o Anthony Brother: His cousin had a controlled substance 
problem and was in prison [T p. 437]; 

o Harold Dahmer: His father had alcohol issues and a friend 
with mental health issues [PTSD] [T pp. 1784, 1785-88]; 

o Marshall Fife: He and his family members had mental 
health issues [grandmother, cousin, and his own, anxiety, 
depression, and PTSD], and his father and military friends 
had drugs and alcohol issues [T pp. 3876-95]; and, 

o David Holmes: He had mental health issues [PTSD] [T p. 
200]; 

• The Court further finds that the State struck non-black prospective 
jurors who shared negative case-specific characteristics with the 
Defendant as the complete picture of these jurors satisfied to the 
State that the negative characteristics outweighed the positive ones: 

o Beverly Cooper: Her son had drugs and alcohol issues, and 
she was formerly against the death penalty [T p. 864]; 

o Katie Frankem: Her father had mental health issues 
[PTSD], and she had her own incident which could have 
produced PTSD had she not seen help [T pp. 3125-46]; and, 

o Vivian Young: • She was untruthful about her record of non-
"run-of-the-mill" criminal charges [T pp. 312, 1599-1600]; 
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• Finally, this Court further finds that even if the Defendant's single 
factor approach to analyzing his three Batson challenges above-
addressed by this Court in this Finding of Fact supports an 
inference or inferences of discrimination, the probative value of the 
inference or inferences from the side-by-side, single factor 
comparisons, individually or collectively, is outweighed by the 
overwhelming collective weight of the remaining circumstances 
tending to support this Court's ultimate finding as to each of the 
three excused jurors that the State was not motivated in any part, 
and certainly not in any substantial part, by discriminatory intent in 
its use of its peremptory challenges. 

CONCLUSIONS OF LAW 

1. As to excused juror Brian Humphrey and for the reasons explained in 
this Court's preceding Findings of Fact including, but not limited to, 
Findings of Fact 11, 12, and 13, this Court concludes that the 
Defendant, under the totality of the facts and relying on all relevant 
circumstances, met his burden of production with evidence sufficient 
to permit this Court to draw an inference that discrimination had 
occurred in the State's exercise of its peremptory challenge thereby 
shifting the burden of production to the State. 

2. As to excused juror Humphrey and for the reasons explained in this 
Court's preceding Findings of Fact including, but not limited to, 
Findings of Fact 11, 12, and 13, this Comi concludes that the State 
provided clear and reasonably specific race-neutral reasons for its use 
of its peremptory challenge. This Court does not conclude that the 
State's explanations for its challenge were merely pretextual. To the 
contrary, considering the credibility and demeanor of the prosecutors, 
this Court concludes that the State offered facially race-neutral 
explanations for its peremptory challenge thereby meeting its burden 
of production and triggering the Defendant's burden of persuasion. 

3. As to excused juror Humphrey, under the totality of the facts, in light 
of all relevant circumstances, and pursuant to this Court's above-
explained analysis, this Court concludes that the Defendant has not 
met his burden of proving purposeful discrimination in the State's 
exercise of its peremptory challenge. To the contrary, considering all 
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of the evidence in its totality, this Court concludes that the State was 
not motivated in any part, and certainly not in any substantial part, by 
discriminatory intent in its use of its peremptory challenge. 

4. As to excused juror Robert Layden and for the reasons explained in 
this Court's preceding Findings of Fact including, but not limited to, 
Findings of Fact 11, 12, and 13, this Court concludes that the 
Defendant, under the totality of the facts and relying on all relevant 
circumstances, met his burden of production with evidence sufficient 
to permit this Court to draw an inference that discrimination had 
occurred in the State's exercise of its peremptory challenge thereby 
shifting the burden of production to the State. 

5. As to excused juror Layden and for the reasons explained in this 
Court's Findings of Fact including, but not limited to, Findings of 
Fact 11, 12, and 13, this Court concludes that the State provided clear 
and reasonably specific race-neutral reasons for its use of its 
peremptory challenge. This Court does not conclude that the State's 
explanations for its challenge were merely pretextual. To the 
contrary, considering the credibility and demeanor of the prosecutors, 
this Court concludes that the State offered facially race-neutral 
explanations for its peremptory challenge thereby meeting its burden 
of production and triggering the Defendant's burden of persuasion. 

6. As to excused juror Layden, under the totality of the facts, in light of 
all relevant circumstances, and pursuant to this Court's above-
explained analysis, this Court concludes that the Defendant has not 
met his burden of proving purposeful discrimination in the State's 
exercise of its peremptory challenge. To the contrary, considering all 
of the evidence in its totality, this Court concludes that the State was 
not motivated in any part, and certainly not in any substantial part, by 
discriminatory intent in its use of its peremptory challenge. 

7. As to excused juror William McNeill and for the reasons explained in 
this Court's preceding Findings of Fact including, but not limited to, 
Findings of Fact 11, 12, and 13, this Court concludes that the 
Defendant, under the totality of the facts and relying on all relevant 
circumstances, met his burden of production with evidence sufficient 
to permit this Court to draw an inference that discrimination had 
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occurred in the State's exercise of its peremptory challenge thereby 
shifting the burden of production to the State. 

8. As to excused juror McNeill and for the reasons explained in this 
Court's Findings of Fact including, but not limited to, Findings of 
Fact 11, 12, and 13, this Court concludes that the State provided clear 
and reasonably specific race-neutral reasons for its use of its 
peremptory challenge. This Court does not conclude that the State's 
explanations for its challenge were merely pretextual. To the 
contrary, considering the credibility and demeanor of the prosecutors, 
this Court concludes that the State offered facially race-neutral 
explanations for its peremptory challenge thereby meeting its burden 
of production and triggering the Defendant's burden of persuasion. 

9. As to excused juror McN eill, under the totality of the facts, in light of 
all relevant circumstances, and pursuant to this Court's above-
explained analysis, this Court concludes that the Defendant has not 
met his burden of proving purposeful discrimination in the State's 
exercise of its peremptory challenge. To the contrary, considering all 
of the evidence in its totality, this Court concludes that the State was 
not motivated in any part, and certainly not in any substantial part, by 
discriminatmy intent in its use of its peremptory challenge. 

ORDER 

1. The Defendant's Batson objection as to excused juror Brian 
Humphrey is hereby DENIED. 

2. The Defendant's Batson objection as to excused juror Robert Layden 
is hereby DENIED. 

3. The Defendant's Batson objection as to excused juror William 
McNeill is hereby DENIED. 

This the tcf=-Lday of au 9J 4 )1, 2020. 
I 

Superim-Courtkige 
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NEWBY, Chief Justice. 

 

In this case, applying the well-established standard of review, we must 

determine whether the trial court clearly erred in concluding there was no violation 

of Batson v. Kentucky, 476 U.S. 79, 106 S. Ct. 1712 (1986). This case is before us for 

the second time after this Court remanded it to the trial court to conduct further 

proceedings under Batson. Specifically, this Court ordered the trial court to conduct 

a hearing under the third step of Batson and instructed it to consider specific factors 

in making its decision. See State v. Hobbs (Hobbs I), 374 N.C. 345, 360, 841 S.E.2d 
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492, 503–04 (2020). Thus, only the third step of Batson is at issue here. In reviewing 

the trial court’s order, we apply the well-established standard of review which affords 

“great deference” to the trial court’s determination unless it is clearly erroneous. Id. 

at 349, 841 S.E.2d at 497 (quoting State v. Golphin, 352 N.C. 364, 427, 533 S.E.2d 

168, 211 (2000)). After reviewing the trial court’s findings of fact and conducting our 

own independent review of the entire evidence, we hold that the trial court’s 

conclusion that there was no Batson violation is not clearly erroneous. We affirm.  

I. Procedural History 

In Hobbs I, this Court remanded this case to the trial court to conduct a hearing 

and make findings of fact under the third Batson step, namely whether defendant 

proved the State engaged in purposeful discrimination in peremptorily striking three 

black prospective jurors.1 Id. at 347, 841 S.E.2d at 496. Specifically, this Court 

instructed the trial court to consider the following:  

On remand, considering the evidence in its totality, 

the trial court must consider whether the primary reason 

given by the State for challenging juror McNeill was 

pretextual. This determination must be made in light of all 

the circumstances, including how McNeill’s responses 

during voir dire compare to any similarly situated white 

juror, the history of the use of peremptory challenges in 

jury selection in that county, and the fact that, at the time 

that the State challenged juror McNeill, the State had used 

eight of its eleven peremptory challenges against black 

potential jurors. At the same point in time, the State had 

used two of its peremptory challenges against white 

potential jurors. Similarly, the State had passed twenty out 

 
1 The three prospective jurors at issue are Brian Humphrey, Robert Layden, and 

William McNeill.  
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of twenty-two white potential jurors while passing only 

eight out of sixteen black potential jurors. 

Id. at 360, 841 S.E.2d at 503.2 In accordance with this Court’s instructions, the trial 

court on remand conducted a hearing and made extensive findings of fact under step 

three of Batson and concluded there was no Batson violation. We must now determine 

whether the trial court’s conclusions are clearly erroneous.  

II. Analysis 

The ability to serve on a jury is one of “the most substantial opportunit[ies] 

that most citizens have to participate in the democratic process.” Flowers v. 

Mississippi, 139 S. Ct. 2228, 2238 (2019) (citing Powers v. Ohio, 499 U.S. 400, 407, 

111 S. Ct. 1364, 1369 (1991)). The right to jury service is protected by the Equal 

Protection Clause of the Federal Constitution and Article I, Section 26 of the North 

Carolina Constitution. In jury trials, however, attorneys are given the right to excuse 

a certain number of prospective jurors through discretionary strikes known as 

peremptory strikes. “Peremptory strikes have very old credentials and can be traced 

 
2 While the Court specifically referenced juror McNeill in its remand instructions, it 

appears the trial court was required to conduct the same analysis for all three excused 

prospective jurors. See id. at 347, 841 S.E.2d at 496 (holding “[a]s to all three jurors, we 

remand for reconsideration of the third stage of the Batson analysis, namely whether 

[defendant] proved purposeful discrimination in each case.”). 

The dissent in Hobbs I would not even have reached steps two or three of Batson 

because the trial court’s findings were not clearly erroneous. Id. at 361, 841 S.E.2d at 504 

(Newby, J., dissenting). Moreover, the dissent emphasized the majority’s failure to apply the 

correct deferential standard of review. Id. at 368, 841 S.E.2d at 509. In failing to apply the 

correct deferential standard of review, the dissent argued that the majority made “arguments 

not presented to the trial court or the Court of Appeals and then fault[ed] both courts for not 

specifically addressing them.” Id. at 361, 841 S.E.2d at 504. 
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back to the common law.” Id. Notably, “peremptory strikes traditionally may be used 

to remove any potential juror for any reason—no questions asked.” Id. 

The Equal Protection Clause prevents purposeful discrimination against a 

protected class, however, and thus it can limit an attorney’s ability to exercise 

peremptory strikes. See id. Accordingly, the Supreme Court of the United States has 

recognized limitations on peremptory strikes to ensure that strikes are not used for 

a discriminatory purpose against a protected class. See Batson, 476 U.S. 79, 106 S. 

Ct. 1712. In Batson, the Supreme Court of the United States set forth a three-prong 

test to determine whether a prosecutor improperly excused a prospective juror based 

on the juror’s race. See id. This Court expressly “adopted the Batson test for review 

of peremptory challenges under the North Carolina Constitution.” State v. Fair, 354 

N.C. 131, 140, 557 S.E.2d 500, 509 (2001) (citing State v. Lawrence, 352 N.C. 1, 13, 

530 S.E.2d 807, 815 (2000), cert. denied, 531 U.S. 1083, 121 S. Ct. 789 (2001)). Under 

the Batson framework, the defendant must first present a prima facie showing of 

purposeful discrimination. Batson, 476 U.S. at 93–94, 106 S. Ct. at 1721. Second, if 

the trial court finds that the defendant has presented a prima facie showing of 

purposeful discrimination, the burden then shifts to the State to provide race-neutral 

reasons for its peremptory strike. Id. at 97, 106 S. Ct. at 1723. Third, the trial court 

then determines whether the defendant, who has the burden of proof, established 

that the prosecutor acted with purposeful discrimination. Id. at 98, 106 S. Ct. at 1724.  
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On appeal, “[t]he trial court’s ruling will be sustained ‘unless it is clearly 

erroneous.’ ” State v. Waring, 364 N.C. 443, 475, 701 S.E.2d 615, 636 (2010) (quoting 

Snyder v. Louisiana, 552 U.S. 472, 477, 128 S. Ct. 1203, 1207 (2008)). In other words, 

this Court conducts an “independent examination of the record,” Foster v. Chapman, 

578 U.S. 488, 502, 136 S. Ct. 1737, 1749 (2016), and will uphold the trial court’s 

conclusions unless this Court, upon reviewing “the entire evidence,” is “left with the 

definite and firm conviction that a mistake ha[d] been committed,” Hernandez v. New 

York, 500 U.S. 352, 369, 111 S. Ct. 1859, 1871 (1991) (alteration in original) (quoting 

United States v. U. S. Gypsum Co., 333 U.S. 364, 395, 68 S. Ct. 525, 542 (1948)). 

Moreover, “[w]here there are two permissible views of the evidence, the factfinder’s 

choice between them cannot be clearly erroneous.” State v. Thomas, 329 N.C. 423, 

433, 407 S.E.2d 141, 148 (1991) (quoting Anderson v. Bessemer City, 470 U.S. 564, 

574, 105 S. Ct. 1504, 1511 (1985)). 

Because this Court’s decision in Hobbs I ordered the trial court to conduct 

further proceedings solely under the third step of Batson, we address only the third 

step here.  

A. Step Three of Batson 

In reviewing the trial court’s decision as to the third step of Batson, this Court 

has previously stated factors to consider in determining whether the trial court’s 

conclusions of law are clearly erroneous. See Golphin, 352 N.C. at 427, 533 S.E.2d at 

211. These factors include the race of the witnesses, the prosecutor’s questions during 
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voir dire, whether the State exhausted all of its peremptory strikes, whether the State 

accepted any black jurors, and whether the case is susceptible to racial 

discrimination. Id. The ultimate determination under step three, however, is whether 

the prosecutor’s peremptory strike was “motivated in substantial part by 

discriminatory intent.” Snyder, 552 U.S. at 485, 128 S. Ct. at 1212. This 

determination “involves an evaluation of the prosecutor’s credibility.” Id. at 477, 128 

S. Ct. at 1208. In assessing the prosecutor’s credibility, “the best evidence [of 

discriminatory intent] often will be the [prosecutor’s] demeanor.” Hernandez, 500 

U.S. at 365, 111 S. Ct. at 1869. Notably, the trial court is in the best position to assess 

prosecutor credibility and demeanor.  

Thus, because “[t]he trial court has the ultimate responsibility of determining 

‘whether the defendant has satisfied his burden of proving purposeful 

discrimination[,]’ ” this Court will “give [the trial court’s] determination ‘great 

deference,’ overturning it only if it is clearly erroneous.” Hobbs I, 374 N.C. at 349, 841 

S.E.2d at 497 (quoting Golphin, 352 N.C. at 427, 533 S.E.2d at 211). 

In Hobbs I, this Court remanded to the trial court and instructed it to conduct 

a hearing and make findings of fact based on “the evidence in its totality.” Id. at 360, 

841 S.E.2d at 503. Specifically, this Court ordered the trial court to consider whether 

the State’s reasons for its strikes were pretextual, the history of peremptory strikes 

in that county, the comparison between the three excused jurors and any similarly 

situated white prospective jurors, and the statistical comparison between the State’s 
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number of peremptory strikes used on white jurors versus black jurors. Id. On 

remand, the trial court conducted a hearing and made extensive findings of fact in 

accordance with this Court’s directive in Hobbs I. Based on those findings, the trial 

court concluded there was no Batson violation as to any of the three prospective 

jurors. After reviewing the trial court’s findings of fact and conducting our own 

independent review of the record, we determine that the trial court’s conclusions are 

not clearly erroneous.  

B. Trial Court’s Findings of Fact 

As instructed by this Court, the trial court considered numerous factors under 

the third step of Batson as to all three prospective jurors at issue, including: the races 

of defendant, the victim, and the key witnesses; whether the case was susceptible to 

racial discrimination; whether the State asked questions or made statements tending 

to support an inference of discrimination; whether the State disparately questioned 

jurors; a comparison of questions and juror answers; whether the State had a pattern 

of using peremptory strikes against black jurors; whether the State accepted any 

black jurors; and whether the State’s reasons for striking the prospective jurors were 

pretextual.  

The trial court first found that defendant is black and the victim in this case is 

white, while some of the key witnesses are black. Additionally, the trial court found 

the race of the victim in the Rule 404(b) evidence that was presented at trial was 

black. Next, the trial court found this case was not susceptible to racial discrimination 
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because there was no evidence that defendant’s race, the victim’s race, or the 

witnesses’ races were “in any way significant before or during the trial.” Additionally, 

the trial court found the State did not ask questions or make statements that support 

a finding of discrimination. Instead, the trial court found “that as to each of the three 

excused jurors, the State asked questions [and made statements] in an even-handed 

manner,” which mitigated against a finding of purposeful discrimination. In a similar 

context, the trial court found that the State did not disparately question the black 

jurors as compared to the white jurors. Instead, the trial court found “that the only 

significant differences in the questioning was a function of the different styles of three 

prosecutors engaged in the jury selection process.”  

Moreover, the trial court considered the history of prosecutors’ use of 

peremptory strikes in the jurisdiction and found this history did not support a finding 

of purposeful discrimination. In particular, the trial court found defendant’s reliance 

on a study conducted by researchers at Michigan State University (MSU) regarding 

North Carolina prosecutors’ use of peremptory strikes to be misleading. First, while 

the study showed a higher percentage of strikes against black jurors, all of the Batson 

claims in each of the cases mentioned in the study had been rejected by our state’s 

appellate courts. Second, the trial court found that the MSU study was potentially 

flawed in three ways: (1) the study identified juror characteristics without input from 

prosecutors, thus failing to reflect how prosecutors evaluate various characteristics; 

(2) recent law school graduates with little to no experience in jury selection evaluated 
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the juror characteristics; and (3) the recent law school graduates conducted their 

study solely based on trial transcripts rather than assessing juror demeanor and 

credibility in person. Notably, however, the trial court found that even assuming the 

relevant history supports a finding of discrimination, “the probative value of the 

inference is significantly reduced by the fact that the prosecutors in this case were 

not the prosecutors in any of the cases identified by the historical evidence.”  

Additionally, the trial court conducted side-by-side juror comparisons of the 

three excused prospective jurors at issue with similarly situated prospective white 

jurors whom the State did not strike. The trial court declined to adopt defendant’s 

suggested “single factor approach” to compare the prospective jurors because that 

approach fails to consider each juror’s characteristics “as a totality.” Instead, the trial 

court adopted the State’s “whole juror” approach in its comparisons. See Flowers, 139 

S. Ct. at 2246 (stating that the Court looks at the “overall record” of a Batson case 

and makes a determination “[i]n light of all of the circumstances”). It found that this 

approach “provided the State with the complete image or picture of the juror[,] 

thereby informing its decision as to whether the juror was either appropriate or 

inappropriate for this specific case.” Importantly, however, the trial court found that 

even if the juror comparisons supported a finding of discrimination, the totality of the 

remaining circumstances outweighed the probative value of these comparisons. After 

reviewing the entire evidence, we agree that the evidence supports the trial court’s 

findings of fact.  
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1. Brian Humphrey 

The trial court first considered whether defendant proved purposeful 

discrimination in the State’s strike of prospective juror Brian Humphrey. To reach 

its conclusion, the trial court made extensive findings of fact based on the totality of 

the evidence in the record. Specifically, the trial court compared Humphrey’s 

responses to the State’s questions with the responses of prospective jurors James 

Stephens and Sharon Hardin. In each comparison, the trial court found the 

differences between the two prospective jurors’ responses outweighed the similarities. 

After considering the relevant factors and conducting a thorough comparative juror 

analysis, the trial court concluded that defendant failed to prove the State acted with 

purposeful discrimination in peremptorily striking Humphrey. Accordingly, the trial 

court ruled there was no Batson violation. After conducting our own independent 

review of the record, we agree with the trial court’s findings.  

In comparing prospective juror Stephens to Humphrey, the trial court found 

that although defendant alleged that Stephens “answered similarly to excused juror 

Humphrey regarding suffering depression and being uncomfortable with the death 

penalty,” there are significant differences between the two prospective jurors’ 

experiences. For instance, Stephens’s battle with depression ended in 1986, whereas 

Humphrey was currently employed in the mental health field. Humphrey’s current 

involvement with mental health professionals was notable because “[d]efendant 

planned to rely heavily on the testimony of mental health providers in his defense,” 
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thus indicating a risk that Humphrey may be partial to those witnesses. Second, 

Stephens’s alleged comfort issues regarding the death penalty only arose during 

defense questioning. Ultimately, however, Stephens preferred imposing the death 

penalty over life imprisonment without parole. Indeed, in response to defense counsel 

questioning him on the death penalty, Stephens stated, “I have said that I have a 

leaning toward the death penalty in a case as being the appropriate sentence in the 

case of conviction of first-degree murder.” Humphrey, on the other hand, expressed 

difficulty on the issue, stating that he is “not a killer.”  

In the next comparison, the trial court found that although defendant alleged 

that Hardin answered similarly to Humphrey regarding the death penalty and 

similar experiences working with young people, the differences between the two were 

significant. First, Hardin expressed no reservations about voting for the death 

penalty, while Humphrey expressed hesitation and sympathy for defendant. The 

record shows Hardin expressly stated she “would not have a problem” with 

considering the death penalty. Humphrey, however, expressly stated he would “be 

kind of hesitant” to vote for the death penalty. Second, Hardin worked with the youth 

in her church whereas Humphrey served in group homes helping individuals facing 

criminal charges and suffering from mental health issues. This distinction is 

important because Humphrey’s involvement in group homes may cause him to 

identify with defendant’s background. 
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In addition to the comparative juror analysis, the trial court found that the 

State did not use all of its peremptory strikes and accepted 45% of black prospective 

jurors after striking Humphrey. The trial court found that both of these factors 

mitigated against a finding of racial discrimination. The trial court similarly 

determined that the State’s reasoning was not pretextual, which further negated a 

finding of purposeful racial discrimination.  

Accordingly, the trial court concluded that because defendant failed to prove 

the State acted with purposeful discrimination in striking prospective juror 

Humphrey, there was no Batson violation. The trial court’s findings of fact and our 

own examination of the record support this conclusion. Thus, the trial court’s decision 

regarding prospective juror Humphrey is not clearly erroneous.  

2. Robert Layden 

Next, the trial court concluded that defendant failed to prove that the State 

acted with purposeful discrimination in peremptorily striking prospective juror 

Robert Layden, and thus there was no Batson violation. In reaching this conclusion, 

the trial court made extensive findings of fact based on the entire evidence in the 

record. These findings include a side-by-side juror comparison between Layden and 

similarly situated white prospective jurors whom the State did not strike. 

Specifically, the trial court compared Layden’s responses to the responses of 

prospective jurors James Elmore, James Stephens, and Johnny Chavis. In each 

comparison, the trial court found that the differences between the prospective jurors’ 
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responses and experiences outweighed any similarities. After conducting our own 

independent review of the record, we agree with the trial court’s findings.  

 In comparing Elmore and Layden, the trial court found that although 

defendant alleged that Elmore “answered similarly to excused juror Layden 

regarding alleged concerns about the death penalty, having an alleged criminal 

record, and having family members with alcohol problems,” there were significant 

differences between the two prospective jurors’ experiences. First, Elmore did not 

express hesitation about the death penalty, while Layden “had clear hesitations.” 

Indeed, the voir dire transcript reflects that Layden stated that “every human being 

should have reservations” but that he would have to put his personal feelings aside. 

On the other hand, Elmore stated he would not “have any reservations” about voting 

for the death penalty. Second, Elmore’s criminal record consisted of various traffic 

incidents that did not require a court appearance, whereas Layden refused to discuss 

his breaking and entering conviction. Finally, while Elmore had family members with 

substance abuse issues, Layden served as a “father figure” to individuals with 

substance abuse issues and expressed his belief in giving people second chances. 

Layden’s personal involvement in mentoring these individuals and his personal 

beliefs raised the risk that he would improperly sympathize with defendant. 

The trial court’s findings similarly emphasized the differences between 

prospective jurors Stephens and Layden. First, Stephens suffered from depression 

that ended in 1986, whereas Layden’s sister, with whom he had a close relationship, 
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was currently experiencing similar symptoms to those alleged by defendant. Again, 

similar to the concern with Humphrey, Layden’s relationship with his sister may 

have caused him to give more credibility to the mental health providers on whom 

defendant relied at trial. Second, Stephens did not know anyone close to him with 

substance abuse issues, while Layden mentored individuals with substance abuse 

issues and supported giving them a second chance. Again, this fact raised the concern 

that Layden would improperly sympathize with defendant. Finally, Stephens 

expressly preferred the death penalty over life imprisonment without parole, whereas 

Layden clearly hesitated on the subject. The record reflects the following exchange 

between the prosecutor and Layden: 

[PROSECUTOR]: So, if you thought the death 

penalty was the appropriate punishment after going 

through the four-step process, then you yourself could vote 

for it? 

[LAYDEN]: Unfortunately I would have to.  

. . .  

[PROSECUTOR]: Okay. Any hesitations or 

reservations about either one of them? 

[LAYDEN]: I think every human being should have 

reservations, especially about having someone’s life taken 

. . . .  

Furthermore, the trial court’s findings highlighted key differences between 

Chavis and Layden despite some similar answers regarding substance abuse and 

criminal records. First, Chavis had no reservations about the death penalty, whereas 
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Layden had clear reservations. The record reflects that Chavis stated he had been in 

favor of the death penalty since he “was old enough to be held accountable for [his] 

decisions.” Layden, on the other hand, expressly stated he would have to “put [his] 

personal feelings aside and try to follow the letter of the law,” and he believed that 

“every human being should have reservations” about the death penalty. Second, while 

Chavis had family members with substance abuse issues, he did not mentor those 

struggling with substance abuse issues as Layden did, and thus there was no clear 

risk that Chavis would improperly sympathize with defendant. Finally, Chavis 

willingly disclosed his failure to appear charge on his criminal record, while Layden 

“did not want to discuss” his breaking and entering conviction.  

In addition to the comparative juror analysis, the trial court found that the 

State’s 45% acceptance rate of black jurors after the State excused Layden did not 

support a finding of purposeful racial discrimination. Moreover, the trial court found 

that the State’s proffered reasons for striking Layden were not pretextual, and the 

history of the State’s use of peremptory strikes in the jurisdiction was not persuasive.  

Based on these findings, the trial court determined that defendant failed to 

prove the State acted with purposeful discrimination in striking prospective juror 

Layden. Therefore, the trial court concluded there was no Batson violation. This 

conclusion is supported by the trial court’s findings as well as our own independent 

review of the entire record. Thus, the trial court’s conclusions regarding prospective 

juror Layden are not clearly erroneous. 
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3. William McNeill 

In its final juror comparison, the trial court similarly determined that 

defendant failed to prove the State acted with purposeful discrimination in 

peremptorily striking prospective juror William McNeill. Therefore, the trial court 

concluded there was no Batson violation. Based on our own review of the record, the 

trial court’s conclusion is supported by its findings of fact. In making its findings, the 

trial court considered the relevant factors and conducted a side-by-side juror 

comparison between McNeill and similarly situated white prospective jurors whom 

the State did not strike. Specifically, the trial court compared McNeill’s responses to 

the State’s questions to prospective jurors James Stephens, Sharon Hardin, Amber 

Williams, Johnny Chavis, Vickie Cook, and James Elmore. Again, in each 

comparison, the trial court found that the differences between the two prospective 

jurors’ answers and experiences outweighed any similarities. After conducting our 

own independent examination of the record, we agree with the trial court’s findings. 

In comparing Stephens and McNeill, the trial court found that although 

defendant alleged that the two prospective jurors “answered similarly . . . regarding 

suffering depression, knowledge of people with substance abuse issues, ministry 

work, and being uncomfortable with the death penalty,” it ultimately found that the 

differences outweighed the similarities. For instance, the trial court first noted that 

Stephens suffered from depression that ended over thirty-five years prior, whereas 

McNeill had a sister with current mental health issues that required his parents to 
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care for her. Like Layden, McNeill’s relationship with his sister may have caused him 

to give more credibility to defendant’s mental health witnesses. Second, Stephens did 

not know anyone close to him with substance abuse issues, while McNeill’s father and 

uncle both drank heavily. This difference is notable because McNeill’s experiences 

may have caused him to improperly sympathize with defendant. Third, Stephens 

participated in ministry work in assisted living facilities, whereas McNeill 

participated in outreach in “drug-infested areas.” Again, this difference implies that 

McNeill may be inclined to sympathize with defendant. Finally, Stephens expressed 

that he preferred the death penalty over life imprisonment without parole, while 

McNeill preferred life imprisonment without parole over the death penalty. Indeed, 

the record reflects that McNeill stated he had “some feelings about the death 

penalty,” and he was “not for the death penalty.”  

The trial court similarly noted the differences between prospective jurors 

Hardin and McNeill despite Hardin’s similar “alleged concerns about the death 

penalty, working with youth in her church, and her brother’s substance abuse issues.” 

First, Hardin had no reservations about the death penalty, while McNeill preferred 

life imprisonment without parole. Again, the record shows McNeill expressly stated 

he was “not for the death penalty,” whereas Hardin “would not have a problem” with 

voting for the death penalty. Second, Hardin mentored the youth at her church, 

whereas McNeill helped people in “drug-infested areas.” This fact raised the risk that 

McNeill would improperly sympathize with defendant. Finally, both Hardin and 
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McNeill had family members who suffered from substance abuse issues. The trial 

court found, however, that Hardin herself did not have any such issues but McNeill, 

on the other hand, mentioned prior “sensitive issues with being ‘in the streets too, 

going out to clubs and stuff.’ ”  

Further, the trial court distinguished prospective juror Williams from McNeill. 

Although defendant alleged that their answers regarding mental health and 

substance abuse were similar, the trial court found that the notable differences 

between the two prospective jurors outweighed the similarities. First, Williams was 

the victim of an armed robbery at a convenience store, a crime similar to the crime 

committed by defendant. The trial court thus noted that Williams’s previous 

experience made it “more likely that she would identify with the Victims” in 

defendant’s case. Second, Williams expressed no reservations about the death 

penalty, whereas McNeill preferred life imprisonment without parole. Our review of 

the evidence shows Williams unequivocally agreed she could consider and vote for the 

death penalty, whereas McNeill expressly stated he was “not for the death penalty.”  

The trial court next found that although defendant alleged that prospective 

jurors Chavis and McNeill had some similarities, there were significant differences 

between the two. First, Chavis did not express hesitation regarding the death 

penalty, while McNeill clearly hesitated. Indeed, our examination of the record shows 

Chavis stated he believed “a person[  has] to be held [accountable] for their actions,” 

and he agreed he could consider and vote for the death penalty. Second, while Chavis 
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had family members who suffered from mental health and substance abuse issues 

like McNeill’s family members, the trial court found Chavis himself did not have 

these issues, whereas McNeill had a previous “lifestyle . . . in the streets [and] going 

out to clubs and stuff.” This distinction suggests that McNeill was more likely to give 

credibility to defendant’s mental health witnesses because of his personal experience. 

The trial court similarly distinguished prospective juror Cook from McNeill. 

First, Cook expressed no hesitation about the death penalty while McNeill expressed 

a preference for life imprisonment without parole. The record reflects Cook answered 

definitively that she could consider and vote for the death penalty, whereas McNeill 

expressly stated he was “not for the death penalty.” Second, while Cook’s parents 

suffered from mental health and substance abuse issues, the trial court found she did 

not have a similar experience as McNeill with his previous “lifestyle.”  

Lastly, the trial court found that the differences between prospective jurors 

Elmore and McNeill outweighed the similarities. First, Elmore had no concerns about 

imposing the death penalty, whereas McNeill preferred life imprisonment without 

parole. Our review of the record reveals Elmore explicitly stated he would not “have 

any reservations” about voting for the death penalty. Second, Elmore stated that he 

was not close with his sister who suffered from substance abuse issues and did not 

share her lifestyle, while McNeill had a previous “lifestyle . . . in the streets [and] 

going out to clubs and stuff.” Accordingly, Elmore did not seem to possess personal 
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experiences that might cause him to give undue credibility to defendant’s mental 

health witnesses. 

In addition to the extensive comparative juror analysis, the trial court found 

that the State’s acceptance rate of black jurors was 50% after the State excused 

McNeill, which did not support a finding of purposeful discrimination. Moreover, as 

previously explained, the trial court found that the relevant history of the State’s 

peremptory strikes in the jurisdiction was flawed and therefore misleading. Finally, 

the trial court found the State’s reasoning for striking McNeill was not pretextual.  

Based on these findings, the trial court concluded that defendant failed to 

prove the State acted with purposeful discrimination in striking prospective juror 

McNeill, and thus there was no Batson violation. The trial court’s findings of fact, as 

well as our own independent review of the record, support the trial court’s 

conclusions. Thus, the trial court’s conclusions regarding prospective juror McNeill 

are not clearly erroneous. 

III. Conclusion 

The trial court is in the best position to weigh credibility and assess the 

demeanor of both the prosecutor and the prospective jurors. Here the trial court fully 

complied with this Court’s remand instructions in Hobbs I by extensively “considering 

the evidence in its totality” and making findings of fact based on that evidence. Hobbs 

I, 374 N.C. at 360, 841 S.E.2d at 503. After carefully weighing the evidence, the trial 

court concluded that defendant had failed to prove there was a Batson violation under 
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step three of the analysis. Applying the proper deferential standard of review, the 

trial court’s conclusions are supported by its findings of fact. Additionally, our 

independent examination of the entire evidence supports the trial court’s findings 

and conclusions. Thus, the trial court’s order on remand is not clearly erroneous. The 

decision of the trial court is affirmed.  

AFFIRMED. 

Justices BERGER and DIETZ did not participate in the consideration or 

decision of this case.  
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Justice EARLS dissenting. 

 

This case involves the State’s use of peremptory challenges to strike three 

Black prospective jurors, Brian Humphrey, Robert Layden, and William McNeill, 

during Mr. Hobbs’s 2014 capital murder trial. While Mr. Hobbs objected to the State’s 

use of peremptory challenges under Batson v. Kentucky, 476 U.S. 79 (1986), the trial 

court denied those objections, and the Court of Appeals found no error. See State v. 

Hobbs, 260 N.C. App. 394, 409 (2018). This Court allowed Mr. Hobbs’s petition for 

discretionary review and subsequently held that the Court of Appeals had erred as a 

matter of law in deciding Mr. Hobbs’s Batson claim. State v. Hobbs (Hobbs I), 374 

N.C. 345, 360 (2020). The case was remanded to the trial court with instructions on 

the proper application of Batson. Id. On remand, Judge Frank Floyd, the same judge 

who conducted Mr. Hobbs’s 2014 trial, denied Mr. Hobbs’s Batson challenge.   

In Batson, the United States Supreme Court held that while peremptory 

challenges are permissible for almost any reason, “a State may not discriminate on 

the basis of race when exercising peremptory challenges against prospective jurors in 

a criminal trial.” Flowers v. Mississippi, 139 S. Ct. 2228, 2234 (2019) (citing Batson, 

476 U.S. 79). This is in part because “[e]qual justice under law requires a criminal 

trial free of racial discrimination in the jury selection process.” Id. at 2242. Indeed, 

“racial discrimination in the selection of jurors casts doubt on the integrity of the 

judicial process and places the fairness of a criminal proceeding in doubt.” Powers v. 
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Ohio, 499 U.S. 400, 411 (1991) (cleaned up). Furthermore, “[t]he Fourteenth 

Amendment[ ] mandate[s] that race discrimination be eliminated from all official acts 

and proceedings of the State.” Id. at 415; see also N.C. Const. art. I, § 19 (“No person 

shall be denied the equal protection of the laws; nor shall any person be subjected to 

discrimination by the State because of race, color, religion, or national origin.”). 

Although trial judges have the primary responsibility of enforcing Batson, on 

appeal this Court is required to review the same factors the trial court did and 

determine whether the trial court’s ruling was clearly erroneous. Flowers, 139 S. Ct. 

at 2243–44. In doing so, this Court must consider whether “all of the relevant facts 

and circumstances taken together establish that the trial court committed clear error 

in concluding that the State’s peremptory strike of [a] black prospective juror . . . was 

not ‘motivated in substantial part by discriminatory intent.’ ”1 Id. at 2235 (quoting 

Foster v. Chatman, 578 U.S. 488, 513 (2016)). Despite evidence to the contrary, and 

through a misapplication of Batson and its progeny, the majority holds that the trial 

court’s order is not clearly erroneous. Because the evidence Mr. Hobbs presented 

supports a finding of racial discrimination in his trial’s jury selection process and 

because the trial court misapplied the Batson standard, I dissent. 

 
1 It is important to note that the reason for the State’s use of a peremptory challenge 

need not be based “solely” on discriminatory intent. Instead, as we explained in State v. 

Waring, 364 N.C. 443, 480 (2010), and reiterated in Hobbs I, “the third step in a Batson 

analysis is the less stringent question [of] whether the defendant has shown ‘race was 

significant in determining who was challenged and who was not.’ ” State v. Hobbs (Hobbs I), 

374 N.C. 345, 352 n.2 (2020) (quoting Waring, 364 N.C. at 480). 
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I. The Batson Standard 

Under Batson, a trial judge must consider “all relevant” evidence a defendant 

presents that raises an inference of discrimination. Hobbs I, 374 N.C. at 356 (quoting 

Flowers, 139 S. Ct. at 2245). This duty requires a trial judge to “appropriately” 

consider “all of the evidence,” conduct a “meaningful” analysis of it, and “explain how 

it weighed” that evidence. Id. at 356, 358–59. In Flowers, the United States Supreme 

Court provided a non-exhaustive list of evidence a defendant may present to support 

a Batson challenge, including:  

• statistical evidence about the prosecutor’s use of 

peremptory strikes against black prospective jurors as 

compared to white prospective jurors in the case; 

• evidence of a prosecutor’s disparate questioning and 

investigation of black and white prospective jurors in the 

case; 

• side-by-side comparisons of black prospective jurors who 

were struck and white prospective jurors who were not 

struck in the case; 

• a prosecutor’s misrepresentations of the record when 

defending the strikes during the Batson hearing; 

• relevant history of the State’s peremptory strikes in past 

cases; or 

• other relevant circumstances that bear upon the issue of 

racial discrimination. 

139 S. Ct. at 2243. Accordingly, in Hobbs I, this Court indicated that a trial court 

must “consider[ ] the evidence [presented] in its totality,” compare the responses of 

the challenged juror to “any similarly situated white juror,” and consider historical 
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evidence of the use of peremptory challenges in jury selection in that county, as well 

as any statistics detailing the prosecution’s strike pattern in that particular case. 

Hobbs I, 374 N.C. at 360. At the same time, this Court emphasized that by “[f]ailing 

to apply the correct legal standard,” the trial court had inadequately considered the 

evidence Mr. Hobbs had presented. Id. Despite having delineated these requirements, 

the trial court has failed again to adequately consider all the evidence Mr. Hobbs 

presented.  

II. Susceptibility to Racial Discrimination 

First, the trial court’s conclusion that Mr. Hobbs’s case was not susceptible to 

racial discrimination was a clearly erroneous factual finding.  In State v. Tirado, 358 

N.C. 551 (2004), this Court held that “susceptibility of the particular case to racial 

discrimination” is a relevant factor to consider at the third step of the Batson analysis. 

Id. at 569–70 (quoting State v. Golphin, 352 N.C. 364, 427 (2000)). The Supreme 

Court has also acknowledged that it “remains an unfortunate fact in our society that 

violent crimes perpetrated against members of other racial or ethnic groups often 

raise [the] possibility” of racial prejudice. Rosales-Lopez v. United States, 451 U.S. 

182, 192 (1981). Similarly, in State v. Golphin, this Court explained that a case “may 

be . . . susceptible to racial discrimination [when] defendants are African-Americans 

and the victims were Caucasian.” 352 N.C. at 432 (citing State v. White, 349 N.C. 535, 

548–49 (1998)).  
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In the present case, defendant, Mr. Hobbs, is Black, while four of his victims 

are white. But rather than focus on these facts, the trial court focused on (1) the race 

of the victim based on the evidence the State presented under Rule 404(b) of the North 

Carolina Rules of Evidence, which was Black, see N.C.G.S. § 8C-1, Rule 404(b) (2021); 

and (2) the race of “key witnesses, some of whom [the court found] to be [B]lack.”  In 

doing so, the trial court determined that this “particular case . . . was [not] susceptible 

to racial discrimination.” The trial court also concluded that “the race of the 

Defendant, the Victim[s], . . . or any of the witnesses was [not] in any way significant 

before or during the trial of this matter.”  

While a trial court is permitted to consider the races of witnesses in the case, 

see White, 349 N.C. at 548, it does not necessarily follow that every case involving a 

Black defendant and a Black witness or a Black victim will lead a trial court to 

conclude the case is not susceptible to racial discrimination. Although that was the 

conclusion in White, the circumstances here are quite different. Mr. Hobbs’s case 

involves a Black defendant and multiple white victims. As noted above, cases 

involving interracial violence are particularly susceptible to racial discrimination. See 

Rosales-Lopez, 451 U.S. at 192. 

In reaching its conclusion, the trial court ignored our own Court’s precedent as 

well as Supreme Court precedent.2 See, e.g., White, 349 N.C. at 550; Rosales-Lopez, 

 
2 See also Flowers v. Mississippi, 139 S. Ct. 2228, 2274 (2019) (Thomas, J., dissenting) 

(“The Court knows these prejudices exist. Why else would it say that ‘a capital defendant 
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451 U.S. at 192. It also discounted pertinent facts in this case, namely Mr. Hobbs’s 

race, his victims’ races, and the fact that he was being tried capitally for crimes 

against victims who were a different race than him. Taking this information together, 

the trial court should have found Mr. Hobbs’s case was susceptible to racial 

discrimination. Accordingly, it was clear error for the trial court to find otherwise. 

III. The Michigan State University (MSU) Study 

Next, the trial court committed clear error in its findings relating to the 

Michigan State University (MSU) study. This Court as well as the United States 

Supreme Court has previously said that to establish a Batson violation, defendants 

may present “relevant history of the State’s peremptory strikes in past cases.” Hobbs 

I, 374 N.C. at 351 (quoting Flowers, 139 S. Ct. at 2243); see also Miller-El v. Cockrell 

(Miller-El I), 537 U.S. 322, 346 (2003). In Hobbs I, this Court also explained that “a 

[trial] court must consider historical evidence of discrimination in a jurisdiction.” 

Hobbs I, 374 N.C. at 351. Accordingly, Mr. Hobbs presented evidence from a study by 

scholars at MSU, who reviewed data in Cumberland County from 1990 to 2010. 

Catherine M. Grosso & Barbara O’Brien, A Stubborn Legacy: The Overwhelming 

Importance of Race in Jury Selection in 173 Post-Batson North Carolina Capital 

Trials, 97 Iowa L. Rev. 1531 (2012). According to two professors who led the MSU 

study, this data showed that “prosecutors in 11 cases struck qualified black venire 

 
accused of an interracial crime is entitled to have prospective jurors informed of the race of 

the victim and questioned on the issue of racial bias’?”). 
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members at an average rate of 52.3% but struck qualified non-black venire members 

at an average rate of only 20.8%.” This data also showed that in Cumberland County, 

the State was “2.5 times more likely to strike qualified venire members who were 

black” and that “[t]his difference in strike levels [was] significant.”  

Despite being confronted with statistical evidence showing a disparate pattern 

of peremptory strikes against Black venire members in Cumberland County, the trial 

court chose to discount the study as “potentially flawed.” Additionally, the trial court 

determined that the study “[did] not tend to support an inference of racial 

discrimination . . . [by] the State in this case.” To support its conclusion that the study 

was “potentially flawed,” the trial court cited to the trial transcript in State v. 

Robinson, 375 N.C. 173 (2020). However, the court failed to acknowledge the trial 

court’s findings in that case, namely that the “MSU study [was] a valid, highly 

reliable, statistical study.” Furthermore, the Robinson trial court determined the 

study showed that “race [was] highly correlated with strike decisions in North 

Carolina.”  

Additionally, the trial court criticized the MSU study for employing 

“unqualified” recent law school graduates to conduct the study. While the trial court 

characterized recent law school graduates as “unqualified,” the United States 

Supreme Court has cited studies on racial disparities in jury strikes in which law 

students were research assistants. See, e.g., Miller-El v. Dretke (Miller-El II), 545 U.S. 

231, 268 (2005) (Breyer, J., concurring) (citing David C. Baldus et al., The Use of 
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Peremptory Challenges in Capital Murder Trials: A Legal and Empirical Analysis, 3 

U. Pa. J. Const. L. 3, 3 (2000) (“The authors gratefully acknowledge the expert 

research assistance of Iowa law students . . . .”)). Furthermore, the use of recent law 

school graduates as law clerks and research assistants in this Court and others across 

the country severely undercuts the trial court’s conclusion that recent law school 

graduates are unqualified.  

The trial court was also misguided in disregarding the MSU study because it 

was based on “cold trial transcripts.” As all appellate review is conducted in this 

manner, this criticism is without merit. See Cutter v. Wilkinson, 544 U.S. 709, 718 

n.7 (2005) (“[W]e are a court of review, not of first view.”).  Indeed, the Supreme Court 

has decided our nation’s most critical cases on a “cold” record. Yet under the trial 

court’s logic, this Court would have to question not only our own past cases but also 

those decided by any other appellate court. 

Moreover, the trial court disregarded the MSU study because the prosecutors 

in that study were not involved in Mr. Hobbs’s case. However, this is a legal error. In 

Miller-El I, the United States Supreme Court addressed and rejected a similar 

argument. 537 U.S. at 347. There, the Court explained that historical evidence can 

be used to show “the culture of [a] District Attorney’s Office in the past” and that this 

evidence is “relevant to the extent it casts doubt on the legitimacy of . . . the State’s 

actions.” Id. Specifically, the Court found it significant that the prosecutors in Miller-

El’s case were employed during the time the State had used racially discriminatory 
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tactics to exclude prospective jury members. Id. Indeed, the Court reasoned that 

“[e]ven if [it] presume[d] . . . that the prosecutors in Miller-El’s case were not part of 

this culture of discrimination, the evidence suggest[ed] they were likely not ignorant 

of it.” Id.  

Similarly, in Mr. Hobbs’s case, the MSU study provides evidence of the culture 

in the Cumberland County District Attorney’s Office from 1990 to 2010. As noted 

above, the data indicates a disparate pattern of peremptory strikes, which supports 

the conclusion that a culture of discrimination existed in the Cumberland County 

District Attorney’s Office. This “casts doubt on the legitimacy of the motives 

underlying the State’s actions in [Mr. Hobbs’s] case.”  See Miller-El I, 537 U.S. at 347. 

Furthermore, the prosecutors in Mr. Hobbs’s case, Billy West, Robby Hicks, and Rita 

Cox, were employed in that office during previous administrations. Thus, just like in 

Miller-El I, the prosecutors in Mr. Hobbs’s case were likely “not ignorant” of the 

culture of discrimination identified by the MSU study. See id. Accordingly, it was 

error for the trial court to disregard the MSU study. 

IV. The State’s Pattern of Peremptory Challenges in Mr. Hobbs’s Case 

“[S]tatistical evidence about the prosecutor’s use of peremptory strikes against 

black prospective jurors as compared to white prospective jurors in the case” can be 

used to support a Batson challenge. Flowers, 139 S. Ct. at 2243. In some cases, “the 

statistical evidence alone raises some debate as to whether the prosecution acted with 

a race-based reason when striking prospective jurors.” Miller-El I, 537 U.S. at 342; 
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see also Miller-El II, 545 U.S. at 240–41 (“The numbers describing the prosecution’s 

use of peremptories are remarkable.”). 

Similarly, to Miller-El I and Miller-El II, the statistics in Mr. Hobbs’s case raise 

suspicion about whether the State struck prospective jurors Humphrey, Layden, and 

McNeill because of their races. When Mr. Hobbs raised his Batson challenge after 

Humphrey and Layden were struck, six of the State’s first eight strikes (75%) were 

used against Black prospective jurors. The State had also struck six of eleven Black 

prospective jurors, resulting in a Black prospective juror acceptance rate of 45% and 

a Black prospective juror rejection rate of 55%. In contrast, the State had only struck 

two of twenty non-Black prospective jurors. This resulted in a non-Black prospective 

juror rejection rate of 10% and an acceptance rate of 90%.  

 At the time McNeill was struck, eight of the State’s first eleven strikes (72%) 

had been used against Black prospective jurors. The State had also excused eight of 

sixteen Black prospective jurors, providing a Black prospective juror rejection rate of 

50%. At the same time, the State had only challenged three of twenty-two non-Black 

prospective jurors, providing a non-Black prospective juror rejection rate of 

approximately 13%. Ultimately, the State’s strike pattern caused a jury pool 

composed of roughly 50% Black and 50% non-Black prospective jurors, to become a 

jury of twelve that was 83% non-Black.  

 “Happenstance is unlikely to produce this disparity.” Miller-El II, 545 U.S. at 

240–41 (quoting Miller-El I, 537 U.S. at 342). Despite this, the trial court found that 
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the acceptance rate of Black prospective jurors “tend[ed] to negate an inference of 

discrimination and motivation.” In doing so, the trial court failed to explain how a 

45% acceptance rate and a 55% rejection rate for Black prospective jurors at the time 

Humphrey and Layden were struck is evidence against an inference of 

discrimination. Similarly, the trial court also did not explain how a 55% rejection rate 

of Black prospective jurors at the time of the Humphrey and Layden strikes could 

negate an inference of discrimination when compared to a 10% rejection rate for non-

Black prospective jurors. The trial court repeated the same errors in reviewing the 

statistics at the time of the McNeill strike, failing to explain how the State’s strike 

pattern removing 50% of Black prospective jurors but only 13% percent of non-Black 

prospective jurors could be evidence against a finding of discrimination.  

 Our decision in Hobbs I found error in part because the trial court did not 

“explain how it weighed the totality of the circumstances surrounding the 

prosecution’s use of peremptory challenges.” Hobbs I, 374 N.C at 358. The Court in 

Hobbs I also ordered the trial court to consider all the evidence “in its totality” to 

determine “whether the primary reason given by the State for challenging . . . McNeill 

[, Humphrey, and Layden] was pretextual.” Id. at 360.  However, a trial court cannot 

meet this standard by simply reciting statistics and concluding, without explaining, 

that those statistics “tend to negate an inference of discrimination and motivation.”  
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V. Comparative Juror Analysis 

More powerful than bare statistics are “side-by-side comparisons of some black 

venire panelists who were struck and white panelists allowed to serve.” Miller-El II, 

545 U.S. at 241. “Potential jurors do not need to be identical in every regard for this 

to be true.” Hobbs I, 374 N.C. at 359. “If a prosecutor’s proffered reason for striking a 

black panelist applies just as well to an otherwise-similar nonblack who is permitted 

to serve, that is evidence tending to prove purposeful discrimination . . . .” Id. (quoting 

Miller-El II, 545 U.S. at 241). At this step, “the critical question” relates to “the 

persuasiveness of the prosecutor’s justification for his peremptory strike.” Miller-El 

I, 537 U.S. at 338–39. “[I]mplausible or fantastic justifications may (and probably 

will) be found to be pretexts for purposeful discrimination.” Id. (quoting Purkett v. 

Elem, 514 U.S. 765, 768 (1995)). 

In this case, a comparative juror analysis shows that the State passed twenty-

one non-Black prospective jurors who matched at least one of the reasons the State 

offered to support its strikes of Black prospective jurors. Many of the non-Black 

prospective jurors accepted by the State also shared more than one characteristic 

matching the excuses the State gave for striking Humphrey, Layden, and McNeill. 

The State’s purported reasons for striking Humphrey, Layden, and McNeill fall into 

four categories: (1) death penalty reservations; (2) mental health connections; (3) 

substance abuse connections; and (4) criminal record. By providing these reasons, the 
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State asserts their dismissal of Humphrey, Layden, and McNeill was not based on 

race. 

Specifically, the State purports to have struck McNeill because (1) he had 

“significant” reservations about imposing the death penalty, (2) he had “a sister with 

some anxiety issues,” (3) he had family members with substance abuse problems, and 

(4) as a pastor, he had provided outreach “to folks . . . going through drugs and other 

difficult issues.”  

Next, the State contends it struck Layden because (1) “his sister had 

significant mental health issues,” (2) he had some reservations about the death 

penalty, (3) he wanted to give soldiers who made “alcohol related or dumb mistakes” 

a “second chance,” and (4) he had a prior arrest that he did not want to answer 

detailed questions about.  

Lastly, the State asserts it struck Humphrey because (1) he had reservations 

about the death penalty, (2) he had connections to the mental health field and 

“thought [mental health professionals] did a good job,” and (3) the State feared he 

would identify with Mr. Hobbs because Humphrey previously served as a mentor for 

people who had mental health issues and pending criminal charges. However, the 

reasons the State gave for striking Humphrey, Layden, and McNeill  also applied to 

non-Black prospective jurors the State passed.  
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A. Death Penalty Reservations 

First, the State asserts that Humphrey, Layden, and McNeill had reservations 

regarding the death penalty and expressed being hesitant to impose it. Specifically, 

McNeill noted that he “wouldn’t say [he was] for the death penalty totally; but, [he 

could] understand the nature of the crime and—and make a fair—a fair decision 

based on the evidence.” Layden stated he thought “every human being should have 

reservations, especially about having someone’s life taken, . . . but those reservations 

[wouldn’t] keep [him]” from following the court’s instructions and that he could 

impose the death penalty if “the elements line[d] up.” Lastly, in response to 

questioning about the death penalty, Humphrey noted he would “pray on it” and that 

he would “be kind of hesitant, but . . . wouldn’t have no problem going through with 

it.” Based on this information, neither Humphrey, Layden, nor McNeill would have 

had an issue imposing the death penalty. Yet, the State purported to have struck 

them based on this issue. 

At the same time, the State passed four non-Black prospective jurors who 

expressed reservations about the death penalty. For example, when asked for his 

opinion about the death penalty, Antonio Flores stated, “I’m not crazy about it . . . I 

love life.” Furthermore, James Elmore specifically told the State he had “some 

reservations about the death penalty,” and James Stephens expressed being 

uncomfortable with the process. Additionally, Sharon Hardin noted she would 

probably be praying about the death penalty throughout the trial. Based on the 
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similarities between Humphrey’s, Layden’s, and McNeill’s answers to those given by 

Flores, Elmore, Hardin, and Stephens, it is evident their answers do not reflect 

significant reservations about the death penalty.  By excusing Humphrey, Layden, 

and McNeill for answers that were similar to those given by Flores, Elmore, Hardin, 

and Stephens, the State’s choices illustrate that this rationale was a pretext. 

B. Mental Health Connections 

Next, the State cited mental health connections as a reason for striking 

Humphrey, Layden, and McNeill. In doing so, the State speculated that these 

connections would make Humphrey, Layden, and McNeill more likely to credit the 

testimony of the defense’s mental health experts. The State took issue with Layden 

having a sister with “significant mental health issues” and McNeill having a sister 

with anxiety issues and learning difficulties. Lastly, the State cited the fact that 

Humphrey worked in a mental health facility, had mentored people with mental 

health issues, and thought mental health professionals “did a good job” as a reason 

for its strike.  

Yet, the State accepted eight non-Black prospective jurors with mental health 

connections. First, while the State purported to be concerned Humphrey, Layden, and 

McNeill would be more likely to credit the testimony of a mental health professional, 

it did not have the same concern when it came to non-Black jurors. For example, the 

State accepted prospective juror Stephens who specifically stated that, “if a person 

[was] presented to [him] as an expert [, he was] going to accept what they say pretty 
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much.” Furthermore, Stephens had a second mental health connection, based on his 

own experience with mental health treatment and depression. The State also 

accepted Amber Williams who self-identified as having “severe anxiety and 

depression.” Importantly, when asked if she could be fair and impartial and conduct 

her job as a juror, she responded, “I honestly don’t know.” Thus, not only were 

Stephens and Williams perhaps as likely, if not more likely, as Humphrey, Layden, 

and McNeill to identify with mental health professionals, Williams was also unsure 

if she could conduct her job as a juror. Despite this, the State struck Humphrey, 

Layden, and McNeill, while passing both of the non-Black prospective jurors. 

Similarly to Layden and McNeill, six non-Black prospective jurors the State 

passed had family members with mental health concerns. For example, Johnny 

Chavis had a brother and sister who both required inpatient treatment and were 

diagnosed with posttraumatic stress disorder. Thus, non-Black prospective juror 

Chavis, despite having a stronger mental health connection than Black prospective 

jurors Layden and McNeill, was allowed to serve on the jury, but Layden and McNeill 

were not. 

Moreover, one juror had a family member taking antidepressants, another 

juror had a nephew with bipolar disorder, and two jurors’ family members had 

attempted suicide. If the State had truly been concerned about Humphrey’s, 

Layden’s, and McNeill’s mental health connections, it would not have passed thirteen 
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non-Black prospective jurors with that same characteristic. Accordingly, this 

explanation is pretextual. 

C. Substance Abuse Connections 

The State also cited substance abuse connections as a reason for striking 

Layden and McNeill; however, it passed fourteen non-Black prospective jurors who 

had connections to substance abuse. Specifically, the State took issue with McNeill 

having family members with substance abuse problems and that he and his family, 

in their work as pastors, had conducted outreach to people “going through drugs and 

other difficult issues.” Furthermore, the State purports to have struck Layden 

because he wanted to give soldiers second chances when they made “alcohol related 

or dumb mistakes.”  

However, if McNeill’s religious leadership was the true reason for his strike, 

then the State would not have accepted Sharon Hardin or James Stephens as jurors, 

both of whom held leadership positions in their church. Additionally, the State’s 

concerns regarding Layden’s and McNeill’s familial or personal connections to people 

with substance abuse issues also fails when compared to the fourteen non-Black 

jurors the State passed who also had connections to substance abuse. Indeed, all 

fourteen of those jurors knew someone who had substance abuse issues, and thirteen 

of them identified a family member with drug or alcohol problems.  

In some cases, the non-Black jurors the State passed reported having more 

than one family member with substance abuse concerns (e.g., Amber Williams, 
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Johnny Chavis, David Adams, and Richard Heins). In the end, the prospective jurors 

the State accepted had connections to substance abuse just as strong or stronger than 

Layden or McNeill. Accordingly, when comparing Layden’s and McNeill’s responses 

with those of similarly situated non-Black prospective jurors, the State’s reasons for 

striking Layden and McNeill are pretextual.  

D. Criminal Record 

 The State also noted Layden’s criminal record as a reason he was struck. At 

the same time, the State passed four non-Black prospective jurors who had criminal 

records. For example, James Carter had been arrested for several driving while 

impaired offenses and failed to disclose it during voir dire. Ronnie Trumble had been 

in jail for a driving while impaired offense, and Elmore had a few issues with 

speeding. Furthermore, at the time of the trial, Chavis had a pending shoplifting case 

and a failure to appear related to driving with a revoked license. Additionally, Chavis 

seemed hesitant to discuss the shoplifting charge and did not initially mention it 

during the prosecution’s questioning.  

E. Non-Black Prospective Jurors who Shared More Than One 

Characteristic with Humphrey, Layden, and McNeill 

 Perhaps even more compelling is evidence that several of the prospective jurors 

passed by the State shared more than one of the characteristics the State gave as an 

excuse to strike Humphrey, Layden, and McNeill. For example, the record shows that 

Stephens gave very similar responses to those McNeill had given, yet he was seated 

as a juror, while McNeill was not. Specifically, Stephens was a minster who engaged 
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in outreach work while McNeill was a pastor who had also engaged in outreach work. 

Also, both Stephens and McNeill knew people with substance abuse issues. They also 

both had mental health connections; however, Stephens’ connections were likely 

stronger than McNeill’s because while McNeill had a family member with mental 

illness, Stephens had experienced it himself. Additionally, in regard to the death 

penalty, McNeill noted that he “wouldn’t say [he was] for the death penalty totally; 

but, [he could] understand the nature of the crime and—and make a fair—a fair 

decision based on the evidence.” Similarly, Stephens had expressed being 

“uncomfortable” with being on a jury that might impose the death penalty. Moreover, 

while the State speculated that McNeill might be more likely to credit the testimony 

of a mental health professional, Stephens actually expressed that he would. When 

McNeill’s and Stephens’ responses are compared, the only significant difference 

between the two men is that McNeill is Black and Stephens is not. 

Regarding Layden, the record shows that seated non-Black prospective juror 

James Elmore gave answers similar to Layden’s. Specifically, Elmore demonstrated 

caution about the death penalty, had a criminal history, and had several family 

members with substance abuse issues. Layden also had similar characteristics to 

non-Black prospective juror Stephens, who had mental health and substance abuse 

connections and explicitly mentioned being uncomfortable with the possibility of 

imposing the death penalty. Lastly, non-Black prospective juror Johnny Chavis had 

several family members with a history of mental health and substance abuse issues 
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and had a criminal record. Thus, while many non-Black prospective jurors shared 

characteristics with Layden, only Layden was struck. 

Regarding Humphrey, the record shows that two of the State’s reasons for 

striking him applied to at least two non-Black prospective jurors. Like Humphrey, 

non-Black prospective juror Stephens had mental health connections and expressed 

hesitancy about imposing the death penalty. Furthermore, non-Black prospective 

juror Hardin also shared two similarities with Humphrey. Namely, they both 

participated in mentorship roles and expressed that they wanted to pray about the 

death penalty.  

Despite the similarities between the non-Black prospective jurors the State 

passed and Black prospective jurors Humphrey, Layden, and McNeill, the trial court 

determined that “the State’s explanations for its challenge were [not] merely 

pretextual.” But in conducting its comparative juror analysis, the trial court not only 

erred in its factual conclusion but also in its application of Batson. The question of 

whether the prosecution’s reasons for striking a juror are pretextual is properly 

addressed during the third step of a Batson challenge. Here, the trial court appears 

to have misapplied the standard, concluding at step two of the analysis that the 

State’s excuses were not “merely pretextual.” This is incorrect.  

Under Batson, step two only addresses “the facial validity of the prosecutor’s 

explanation,” Hernandez v. New York, 500 U.S. 352, 360 (1991), and it “does not 

demand an explanation that is persuasive, or even plausible,” Purkett v. Elem, 514 
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U.S. 765, 767–68 (1995). This is in contrast to Batson’s third step where “the 

persuasiveness of the justification becomes relevant” and “the trial court determines 

whether the opponent of the strike has carried his burden of proving purposeful 

discrimination.” Id. at 768. Importantly, at the third step, “implausible or fantastic 

justifications may (and probably will) be found to be pretexts for purposeful 

discrimination.” Id. Here, the trial court “erred by combining Batson’s second and 

third steps into one.” See id. In doing so, the trial court foreclosed any meaningful 

analysis under step three. Indeed, having already decided at step two that the State’s 

reasons for striking Humphrey, Layden, and McNeill were not “merely pretextual,” 

the trial court had no reason to properly consider the comparative juror analysis.  

 Moreover, instead of focusing on the similarities between the Black stricken 

prospective jurors and the non-Black seated jurors, the trial court chose to focus on 

their differences. In doing so, it applied “the State’s whole juror approach” and 

disregarded more than fifteen years of United States Supreme Court precedent. See 

Miller-El II, 545 U.S. at 241; Snyder v. Louisiana, 552 U.S. 472, 478–79 (2008); 

Foster, 578 U.S. at 505; Flowers, 139 S. Ct. at 2248–49. Batson’s progeny does not 

task the trial court with distinguishing between the jurors, but instead those cases 

require a trial court to acknowledge similarities among the stricken and non-stricken 

prospective jurors when they exist and determine whether the prosecution’s reasons 

for striking a prospective juror are pretextual. See Miller-El II, 545 U.S. at 241 

(focusing the Court’s analysis on whether the “prosecutor’s proffered reason for 
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striking a black panelist applies just as well to an otherwise-similar nonblack who is 

permitted to serve”); see also Snyder, 552 U.S. at 478–79 (conducting a comparative 

juror analysis); Foster, 578 U.S. at 505 (finding it “difficult to credit [the prosecutor’s 

proffered reasons] because the State willingly accepted white jurors with the same 

traits that supposedly rendered [a Black juror] an unattractive juror”). 

In Miller-El II, the Supreme Court noted that “[t]he fact that [the State’s] 

reason [for striking a Black prospective juror] also applied to . . . other panel 

members, most of them white, none of them struck, is evidence of pretext.” 545 U.S. 

at 248. The use of trait-by-trait juror comparison was reaffirmed most recently in 

Flowers, where the Court explained that “[t]he comparison can suggest that the 

prosecutor’s proffered explanations for striking black prospective jurors were a 

pretext for discrimination.” Flowers, 139 S. Ct. at 2248. Importantly, on remand, the 

trial court was instructed to “compare . . . [the responses of the challenged juror] to 

any similarly situated white juror.” Hobbs I, 374 N.C. at 360. 

Accordingly, the trial court in Mr. Hobbs’s case was required to compare the 

prospective jurors’ responses and determine, based on their similarities, if the 

reasons given by the prosecution for striking Humphrey, Layden, and McNeill were 

pretextual. Id. By focusing on the differences between the jurors, the trial court 

foreclosed the possibility of any meaningful comparative juror analysis. See Flowers, 

139 S. Ct. at 2248–49 (“When a prosecutor’s proffered reason for striking a black 

panelist applies just as well to an otherwise-similar nonblack panelist who is 
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permitted to serve, that is evidence tending to prove purposeful discrimination.” 

(cleaned up)). It will always be possible to find something different between two 

people, even identical twins. The trial court’s “whole juror” analysis was not 

consistent with well-established legal principles. 

VI. Conclusion 

“[T]he Equal Protection Clause forbids the prosecutor to challenge potential 

jurors solely on account of their race . . . .” Batson, 476 U.S. at 89. Ensuring that race 

is not the basis for a peremptory challenge “enforces the mandate of equal protection 

and furthers the ends of justice.” Id. at 99.  

As explained above, Mr. Hobbs’s case is susceptible to racial discrimination 

because he is Black and four of his victims are white. The MSU study Mr. Hobbs 

presented is evidence of a culture of discrimination in Cumberland County from 1990 

to 2010. The State’s use of peremptory challenges in this case supports an inference 

of discrimination. And when a comparative juror analysis is properly conducted, it 

becomes clear that the State’s race-neutral excuses for striking Humphrey, Layden, 

and McNeill are pretextual. Taking all this information together, I would conclude 

the State impermissibly used race to exclude Black prospective jurors and that the 

trial court committed several factual and legal errors in concluding otherwise. 

Accordingly, I dissent. 

Justice MORGAN joins in this dissenting opinion. 
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263PA18-2 State v Cedric Theodis Hobbs, Jr. Cumberland

 IN THE SUPREME COURT OF NORTH CAROLINA

STATE OF NORTH CAROLINA

v

CEDRIC THEODIS HOBBS, JR.
From N.C. Court of Appeals

( 17-1255 )
From Cumberland
( 10CRS63629 )

J U D G M E N T

 This cause came on to be argued upon the transcript of the record from the Superior Court,
Cumberland County. Upon consideration whereof, this Court is of the opinion that there is no error in the
record and proceedings of said Superior Court.

It is therefore considered and adjudged by the Court here that the opinion of the Court, as delivered
by the Honorable Paul Newby, Chief Justice, be certified to the said Superior Court to the intent that the
judgment of the Superior Court is Affirmed.

And it is considered and adjudged further, that the Defendant do pay the costs of the appeal in this
Court incurred, to wit, the sum of Two Hundred and Eighty-Two and 00/100 dollars ($282.00), and
execution issue therefor.

Certified to the Superior Court, Cumberland County, this the 26th day of April 2023.

M. C. Hackney
Assistant Clerk, Supreme Court Of North Carolina

A TRUE COPY
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