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UNITED STATES OF AMERICA,

D S O ety > | DEBORAH S. HUNT, Clerk
JENNIFER G. MCFARLAND, g
Petitioner, )
)
and )
)
RICHARD C. DUERSON, as next frlend of )
Jennifer McFarland, ) ORDER -
)
Appellant, )
)
v. )
)
)
)
)

Respondent-Appellee.

Before: McKEAGUE, Circuit Judge:

Richard C. Duerson, a pro se federal prisoner, appeals the district court’s jﬁdgment
dismissing without prejudice a 28 U.S.C. § 2255 motion to vacate that he filed on behalf of federal
prisoner Jennifer G. McFarland. The court construes the notice of appeal as an application for a
certificate of appealability (COA). See Fed. R. App. P. 22(b)(2). Duerson moves to proceed in
forma pauperis on aippeal. For the reasons that follow, the court denies Duerson’s COA application
" and denies as moot his motion to proceed in fqma pauperis. |

A federal jury convicted of Duerson and McFarland of conspiripg to distribute
methamphetamine and cocaine and possessing with intent to distribute methamphetamine and
cocaine. The district court sentenced Duerson to 200 months of imprisonment and McFarland to
151 months of imprisonment. We affirmed. United States v. McFarland, Nos. 20-5310/5587,
2021 WL 7367157 (6th Cir. Oct. 4, 2021), cert. denied, 142 S. Ct. 1459 (2022).
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In January 2023, Duerson filed a § 2255 motion to vacate, set aside, or correct McFarland’s
sentence, claiming that McFarland’s trial attorney performed ineffectively by not filing a motion
to suppress incriminating evidence that was' seized from her apartment. Contending that
McFarland’s physical and mental impairments prevented her from filing her own motion to vacate,
Duerson sought leave to proceed on McFarland’s behalf as her next friend. The district court
concluded that Duerson lacked standin.g to proceed as McFarland’s next friend, dismissed the
motion to vacate without prejudice, and declined to issue a COA.

A COA may be issued “only if the applicant has made a substantial showing of the denial
of a constitutional right.” 28 U.S.C. § 2253(c)(2). When a district court denies a motion to vacate
on procedural grounds, the court may issue a COA only if the applicant shows “that jurists of
reason would find it debatable whether the petition states a valid claim of the denial of a
constitutional right and that jurists of reason would find it debatable whether the district court was
correct in its procedural ruling.” Slack v. McDaniel, 529 U.S. 473, 484 (2000). |

“The ‘next friend’ doctrine is a device to determine when a motion for collateral relief
brought by a person who does not have standing to pursue that relief should be deemed brou'g'ht
by a person who does.” Cardin v. United States, 947 F.3d 373, 376 (6th Cir. 2020). If allowed to
proceed as a next friend, that person “does not himself become a party to the habeas ‘corﬁﬁs action
in which he parfisipates, but simply pursues the cause on behalf of the detained person, who
remains the real party in interest.” Whitmore v. Arkansas, 495 U.S. 149, 163 (1990)). There are
two prerequisites for proceeding as a next friend: (1) “a ‘next friend’ must provide an adequate
explanation—such as inaccessibility, mental incompetence, or other disability—why the real party

" in interest cannot appear on his own behalf to prosecute the action,” and (2) “the ‘next frive_nd" fnust
be truly dedicated to the best interests of the person on whose behalf he seeks to litigate.” Id. The
putative next friend must clearly establish both of these requirements. Cardin, 947 F.3d at 376;
Tate v. United States, 72 F. App’x 265, 266 (6th Cir. 2003).

Here, reasonable jurists would not debate the district court’s conclusion that Duerson failed

to establish standing to proceed as McFarland’s next friend. McFarland undoubtedly has a number

I
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of physical and mental impairments. B‘ll_thuerson’s only evidence that McFarland is unable
proceed on her own behalf was a scrap of paper, allegedly written by McFarland, that states that
she is “not as [she] used to be” and she finds herself “physically and mentally drained.”
Reasonable jurists would not debate the district court’s conclusion that this evidence was‘
insufficient to show that McFarland is pnable to prosecute her own action. See Whitmére, 495
U.S. at 165-66 (holding that the putative next friend must present “meaningful evidence” of the
petitioner’s incapacity); cf. Demosthenes v. Baal, 495 U.S. 731, 735-37 (1990) (per curiam)
(holding that the conclusory affidavit.of a psychiatrist who had not examined the petitioner was
not meaningful evidence that the petitioner was incompetent), .

Accordingly, the court DENIES Duerson’s COA application and DENIES as moot his

motion to proceed in forma pauperis.

ENTERED BY ORDER OF THE COURT

p

Deborah S. Hunt, Clerk
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
CENTRAL DIVISION
(at Lexington)

UNITED STATES OF AMERICA, )

) Criminal Action No. 5: 19-130-DCR-2

Plaintiff, ) and

) Civil Action No. 5: 23-020-DCR
V. )

)
JENNIFER G. MCFARLAND, ) MEMORANDUM OPINION

) AND ORDER

)

Defendant/Movant.
kdkk ckkk ckkk kokok

Defendants Jennifer McFarland and Richard Duerson were found guilty of one count
of conspiring to distribute methamphetamine in violation of 21 U.S.C. § 846 following a three-
day jury trial in November 2019. [Record No. 48] McFarland was separately found guilty of
two counts of possessing with the intent to distribute methamphetamine and cocaine in
violation of 21 U.S.C. § 841(a)(1)(B). [/d.] The Court sentenced McFarland to 151 months’
imprisonment in March 2020. [Record No. 67] The United States Court of Appeals for the
Sixth Circuit affirmed her conviction and sentence on appeal. United States v. McFarland,

No. 20-5310, 2021 WL 7367157 (6th Cir. Oct. 4, 2021).
Duerson has a motion for collateral relief pending before the undersigned. [Record No.
167] However, Duerson has now filed a motion to vacate, set aside, or correct McFarland'’s
sentence pursuant to 28 U.S.C. § 2255, alleging that McFarland’s trial counsel was

constitutionally ineffective. [Record No. 207]! Duerson indicates that he is filing the motion

! The importance of a quick resolution of the filing is underscored by the fact that a movant
has limited time to seek collateral relief under the statute. Here, McFarland’s petition for

-1-
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to assist McFarland because she has “serious medical issues” that prevent her from filing the
motion on her own behalf. [Id at p. 16] McFarland’s mo‘tion will be dismissed for lack of
jurisdiction because Duerson has failed to demonstrate that he has standing to file as
McFarland’s “next friend.”
L

Under 28 U.S.C. § 2255, a federal prisoner may move the court that sentenced him or
her to “vacate, set aside or correct the sentence” upon showing that the sentence was unlawful,
that the court lacked jurisdiction, that the sentence was “in excess of the maximum authorized
by law,” or that the sentence is “otherwise subject to collateral attack.” Rule 2(b) of the Rules
Governing § 2255 Proceedings provides that a prisoner’s § 2255 petition must “be signed

A

under penalty of perjury by the movant or by a person authorized to sign it for the movant.”

.

See also 28 U.S.C. § 2242 (“Application for a writ of habeas corpus shall be in writing signed

and verified by the person for whose relief it is intended or by someone acting in his behalf.”).
R

Duerson contends that he is authorized to sign McFarland’s motion. [Record No. 207, p. 16]
He contends that, while he “understands that [he] can’t act as an attorney for Ms. McFarland,”
he is nonetheless permitted to act on her behalf under the “next friend” doctrine. [/d.]

“The ‘next friend’ doctrine is a device to determine when a motion for collateral relief
brought by a person who does not héve standing to pursue that relief should be deemed brought
by a person who does.” Cardin v. United States, 947 F.3d 373, 376 (6th Cir. 2020). The
Supreme Court recognized that a putative next friend must: (1) “provide an adequate

b ——

explanation—such as inaccessibility, mental incompetence, or other disability—-why the real

review of her criminal conviction was denied by the United States Supreme Court on April 4,
2022. [Record No. 155]

-2
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party in interest cannot appear on his own behalf to prosecute the action,” and sttablish
that he is “truly dedicated to the best interests of the person on whose behalf he seeks to
litigate.” Whitmore v. Arkansas, 495 U.S. 149, 163-64 (1990) (citations omitted). The
purported next friend bears the burden of “establish[ing] the propriety of his status and thereby
justify[ing] the jurisdiction of the court.” Id. at 164. Ifa party fails to establish his standing
to file a motion as a next friend, the Court must dismiss the motion for lack of jurisdiction.
See, e.g., Hamdi v. Rumsfeld, 294 F.3d 598, 607 (4th Cir. 2002) (“The question of next friend
standing is not merely ‘technical,’ ... [r]ather, it is jurisdictional and thus fundamental.”).

The Sixth Circuit held in Cardin v. United States that a defendant’s sister could file a
§ 2255 motion as her brother’s next friend because she had established that her brother was
incapable of filing the motion on his own. 947 F.3d at 376. The defendant’s sister submitted
proof that the defendant was “hospitalized in the days before his § 2255 motion was due,
which undisputedly left him unable to provide the signature that his sister provided on his
behalf.” Id Additionally, the court found that the defendant’s sister had demonstrated that
she would act in her brother’s best interests by attaching a copy of the defendant’s power of
attorney, “by which he had granted [his sister] ‘unlimited’ power of attorney to act on his
behalf.” Supra. at 375.

By contrast, Duerson has failed to meet his burden of establishing that he can proceed
as McFarland’s next friend. Unlike the proof of the defendant’s hospitalization in Cardin,
Rllir_son has not provided any concrete evidence to support his claim that McFarland’s medical
condition prevents her from filing her own § 2255 motion. Duerson attached a letter to the

~ motion, allegedly written by McFarland, in which she states that she is unable to “writ[e]

motions and inch by inch examin[e] every little detail” of her case because she is “physically

-3-
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and mentally drained.” [Record No. 207-3] And Duerson stated in his own affidavit that
McFarland is suffering from “very serious medical issues,” such as “excruciating migraines”
and rapid memory loss, that render her incapable of filing a § 2255 motion. [Record No. 207,

p. 16] But without providing further proof from the Bureau of Prisons to buttress their claims,

Duerson and McFarland’s conclusory assertions do not sufficiently prove that McFarland is

incapable of seeking habeas relief on her own. See Tate v. United States, 72 F. App’x 265,

267 (6th Cir. 2003) (dismissing § 2254 motion filed by defendant’s mother and friend for
failure to provide any evidence “that [the defendant] is incompetent or otherwise incapable of
pursuing the instant action on his own behalf.”).

\E/I_c‘)reover, Duerson has not established that he would act in McFarland’s best interests
if permitted to file on her behalf. His affidavit attached to McFarland’s motion states that the
§ 2255 motion and supporting memorandum that he filed for McFarland prove that he “is truly
dedicated to [McFarland’s] best interest.” [Record No. 207, p. 16] But as with his statements
regarding Whitmore’s first prong, his conclusory assertion that he would act in McFarland’s
interests is insufficient. 2 And to the extent Duerson would claim that his friendéhip with
McFarland, however close, entitles him to seek relief on her behalf, that circumstance alope
does not conclusively establish that he would act for her benefit. See United States :v
Scharstein, No. 2:11-18-DCR, 2012 WL 4099528, at *2 (ED Ky. Sept. 17, 20212) (denyirglg

inmate’s request to be appointed as next friend for a “cell mate and friend” in prison because

“the circumstances [of their friendship] could quickly change . . . . [U]nfortunately, today’s

2 To the contrary, Duerson could easily minimize or eliminate contrary positions if he is
allowed to represent McFarland as her “next friend.” That would not be in McFarland’s best
interests.

-4.
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friend might become tomorrow’s enemy”). Duerson has not established that his relationship
with McFarland entitles him to litigate on her behalf. Accordingly, McFarland’s motion will
be dismissed for lack of jurisdiction.

IL.

Pursuant to Rule 11(a) of the Rules Governing § 2255 Proceedings for the United States
District Courts, the Court must issue or deny a certificate of appealability when it enters a final
order that is adverse to the movant in a § 2255 proceeding. 28 U.S.C. § 2253(c)(1)(B). When
a motion is dismissed on procedural grounds, a certificate of appealability should issue if the
petitioner demonstrates “that jurists of reason would find it debatable whether the petition
states a valid claim of the denial of a constitutional right and that jurists of reason would find
it debatable whether the district court was correct in its procedural ruling.” Slack v. McDaniel,
529 U.S. 473, 484 (2000).

Here, no reasonable juror would debate that Duerson failed to establish his standing to
file a § 2255 motion on McFarland’s behalf. He failed to provide any concrete évidence
demonstrating that McFarland is incapable of filing the motion herself, nor did he sufficiently
allege that he would be truly dedicated to McFarland’s best interests if he were permitted to
pursue relief on her behalf. Accordingly, no certificate of appealability will issue.

Based on the foregoing, it is hereby

ORDERED as follows:

1, Defendant/Movant Jennifer McFarland’s motion to vacate, correct, or set aside
her sentence pursuant to 28 U.S.C. § 2255 [Record No. 207] is DENIED, without prejudice.
Her claims are DISMISSED and STRICKEN from the docket. |

2. A Certificate of Appealability will not issue.
-5-
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Dated: February 1, 2023.

o=

'* Danny C. Reeves. Chief Judge
United States District Court
Eastern District of Kentucky
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UNITED STATES COURT OF APPEALS ’ ;
FOR THE SIXTH CIRCUIT DEBORAH S. HUNT; Clerk

JENNIFER G. MCFARLAND,
Petitioner,
and

RICHARD C. DUERSON, AS NEXT
FRIEND OF JENNIFER MCFARLAND,

Appellant,
V.

UNITED STATES OF AMERICA,

et e e e e e e N N S e S e’ N e e

Respondent-Appeliee.

Before: READLER, MURPHY, and DAVIS, Circuit Judges.

Richard C. Duerson, a pro se federal prisoner, petitions the court to rehear en banc its
order denying his application for a certificate of appealability. The petition has been referred to
this panel, on which the original deciding judge does not sit, for an initial determination on the
merits of the petition for rehearing. Upon careful consideration, the panel concludes that the ’
original deciding judge did not misapprehend or overlook any point of law or fact in issuing the
order and, accordingly, declines to rehear the matter. Fed. R. App. P. 40(a). |

The Clerk shall now refer the matter to .aH' of the‘active members of the court for further

proceedings on the suggestion for en banc rehearing.
ENTERED BY ORDER OF THE COURT

LAt

Deborah S. Hunt, Clerk
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No. 23-5288 FILED
Aug 14, 2023
UNITED STATES COURT OF APPEALS ’
FOR THE SIXTH CIRCUIT DEBORAH S. HUNT, Clerk
JENNIFER MCFARLAND,
Petitioner,
and ORDER

RICHARD C. DUERSON, AS NEXT
FRIEND OF JENNIFER MCFARLAND,

Appellant,
V.
UNITED STATES OF AMERICA,

Respondent-Appellee.

e e e e e N e’ e e N’ N e N’ N N N’ S’

Before: READLER, MURPHY, and DAVIS, Circuit Judges.

Richard C. Duerson petitions for rehearing en banc of this court’s order entered on July
11, 2023, denying his application for a certificate of appealability. The petition was initially referred
to this panel, on which the original deciding judge does not sit. After review of the petition, this
panel issued an order announcing its conclusion that the original application was properly denied.
The petition was then circulated to all active members of the court, none of whom requested a
vote on the suggestion for an en banc rehearing. Pursuant to established court procedures, the

panel now denies the petition for rehearing en banc.

ENTERED BY ORDER OF THE COURT

A A

Deborah S. Hunt, Clerk




