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Ervie Savage,

Plaintiff—Appellant,

versus

Walmart Stores, Incorporated,

Defendant—Appellee.

Appeal from the United States District Court 
for the Northern District of Texas 

USDC No. 3:21-CV-1523

Before Davis, Smith, and Douglas, Circuit Judges.
Per Curiam:*

Ervie Savage, appearing pro se, appeals the district court’s dismissal 
of her complaint pursuant to Federal Rule of Civil Procedure 12(b)(6). 
Before the district court, Savage sought to vacate an arbitration award and 

final decision rendered in favor of Walmart Stores, Inc.

* This opinion is not designated for publication. See 5th Cir. R. 47.5.
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Although we liberally construe the briefs of pro se litigants, Savage’s 

brief does not address the district court’s specific reasons for granting the 

motion to dismiss; therefore, she has abandoned the sole issue on appeal. See 

Yohey v. Collins, 985 F.2d 222, 224-25 (5th Cir. 1993); Brinkmann v. Dallas 

Cnty. Deputy Sheriff Abner, 813 F.2d 744, 748 (5th Cir. 1987). Furthermore, 
we cannot reconsider the arbitration award, as Savage’s challenge to the 

district court’s order centers on the merits of the negligence claim that was 

resolved in her arbitration proceeding. See 9 U.S.C. § 10(a); Nauru Phosphate 

Royalties, Inc. v. Drago Daic Interests, Inc., 138 F.3d 160, 164-65 (5th Cir. 
1998).

AFFIRMED.
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LYLE W. CAYCE 
CLERK
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MEMORANDUM TO COUNSEL OR PARTIES LISTED BELOW

Fifth Circuit Statement on Petitions for Rehearing 
or Rehearing En Banc

Regarding:

Savage v. Walmart Stores 
USDC No. 3:21-CV-1523

No. 22-10289

The court has enteredEnclosed is a copy of the court's decision, 
judgment under Fed. R. App. P. 36. 
contain typographical or printing errors which 
correction.)

(However, the opinion may yet 
are subject to

Fed. R. APP. P. 39 through 41, and 5TH ClR. R. 35,
costs, rehearings, and mandates.
you to attach to your petition for panel rehearing or rehearing en 
banc an unmarked copy of the court's opinion or order. Please 
read carefully the Internal Operating Procedures (IOP's) following 
FED. R. APP. P. 40 and 5th Cir. R. 35 for a discussion of when a 
rehearing may be appropriate, the legal standards applied and 
sanctions which may be imposed if you make a nonmeritorious 
petition for rehearing en banc.

Direct Criminal Appeals. 5TH ClR. R. 41 provides that a motion for 
a stay of mandate under Fed. R. APP. P. 41 will not be granted simply 
upon request. The' petition must set forth good cause for a stay 
or clearly demonstrate that a substantial question will be 
presented to the Supreme Court. Otherwise, this court may deny 
the motion and issue the mandate immediately.

39, and 41 govern
5TH ClR. R. 35 and 40 require

If you were unsuccessful in the district court 
and are considering filing a petition for

Pro Se Cases. 
and/or on appeal, 
certiorari in the United States Supreme Court, you do not need to 
file a motion for stay of mandate under Fed. R. App. P. 41. 
issuance of the mandate does not affect the time, or your right, 
to file with the Supreme Court.

The

Court appointed counsel is responsibleCourt Appointed Counsel, 
for filing petition (s) for rehearing(s) (panel and/or en banc) and 
writ(s) of certiorari to the U.S. Supreme Court, unless relieved 
of your obligation by court order, 
file a motion to withdraw as counsel, you should notify your client 
promptly, and advise them of the time limits for filing for 
rehearing and certiorari"! 
this information was given to your client, within the body of your 
motion to withdraw as counsel.

If it is your intention to

Additionally,you MUST confirm that
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Sincerely,

LYLE W. CAYCE, Clerk
f'J-

By:____________________________
Lisa E. Ferrara, Deputy Clerk

Enclosure(s)

Mr. Gerard Thomas Fazio 
Mr. Ervie Savage
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IN THE UNITED STATES DISTRICT 
COURT FOR THE NORTHERN DISTRICT 

OF TEXAS DALLAS DIVISION

§ERVIE SAVAGE,
§
§Plaintiff,
§
§v. CIVIL ACTION NO. 3:21-cv-1523-E
§
§WAL-MART STORES, INC.,
§
§Defendant.

ORDER AND MEMORANDUM OPINION

Before the Court is Defendant’s Motion to Dismiss and Brief in Support (Doc. 4). After

considering the motion, response, the record, and applicable law, the Court finds that the motion

should be, and therefore is, GRANTED.

Factual BackgroundI.

Plaintiff Ervie Savage files this suit requesting the Court vacate an unfavorable arbitration

award stemming from a negligence claim against her employer Wal-Mart Stores Inc. (“Walmart”). 

Savage’s underlying claim is based on a November 28, 2017, slip and fall accident that occurred 

while Savage was working as a fuel station cashier at a Walmart store. The underlying mediation 

did not take place until March 5, 2021. The arbitrator issued her Final Arbitration Decision one

month later. (Doc. 1-1).

The arbitrator found that the Walmart manager dragged a mop across the floor where, just

a few minutes later, Savage eventually slipped and fell during her shift. Id. The arbitrator further

found that Savage sought medical treatment for her back and right arm pain but determined that

the video surveillance footage showed Savage fell on her left side only. The arbitrator noted

Savage’s past medical records indicate she previously sought medical treatment for back pain and
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right arm pain unrelated to any workplace injury. Finally, the arbitrator noted that video

surveillance footage post slip and fall showed Savage engaging in various physical activities that

tended to undermine her claim of back and right arm injuries.

Ultimately, the arbitrator concluded that Savage failed to do the following: 1) “establish[]

by a preponderance of the evidence that [Walmart] engaged in negligent activity relating to her

fall”; 2) “establish by preponderance of the evidence that her injuries claimed [] were caused in

fact by her fall on November 28,2017”; and 3) “provid[e] sufficient evidence to establish damages

with legal certainty.” Savage recovered nothing as a result of the decision.

Savage argues the Arbitration Award and Final Arbitration Decision should be vacated

“based on the Arbitrator exceeding her powers or so imperfectly executing them that a mutual,

final and definite award was not made.” (Doc. 1) (citing 9 U.S.C. § 10(a)(4)). Savage goes on to

argue that the underlying facts are undisputed and clearly establish the supervisor’s negligence in

dragging the mop across the floor. Id. Walmart filed its Motion to Dismiss and Brief in Support

arguing Plaintiff failed to establish her entitlement to relief pursuant to the statute she cites. (Doc.

4). The Court agrees with the Defendant.

II. Legal Standard

a. Motion to Dismiss

To survive a Rule 12(b)(6) motion to dismiss, Plaintiffs must “plead [] factual content that

allows the court to draw the reasonable inference that the defendant is liable for the misconduct

alleged. Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009). The Court will accept well pleaded facts as

true and construes the complaint in the light most favorable to the plaintiff. Gines v. D.R. Horton,

Inc., 699 F.3d 812, 816 (5th Cir. 2012). The Court will not accept as true “legal conclusions

couched as factual allegations.” Iqbal, 556 U.S. at 678.
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b. Vacating an Arbitration Award

A district court’s “review of an arbitration award is extraordinarily narrow.” YPF S.A. v.

Apache Overseas, Inc., 924 F.3d 815, 819 (5th Cir. 2019). Its review “under § 10(a)(4) is limited

to the ‘sole question . . . [of] whether the arbitrator (even arguably) interpreted the parties’

contract.’” BNSF Ry. Co. v. Alstom Transp., Inc., Ill F.3d 785, 788 (5th Cir. 2015) (quoting 

Oxford Health Plans LLC v. Sutter, 569 U.S. 564, 569 (2013)). So long as “the arbitrator is ‘even

arguably construing or applying the contract or acting within the scope of his authority’” even a 

“serious error [of law or fact] does not suffice to overturn [the arbitrator’s] decision.” Quezada v.

Bechtel OG & C Constr. Servs., Inc., 946 F.3d 837, 844 (5th Cir. 2020) (citations omitted). In

conducting their review, courts “must resolve all doubts in favor of the arbitration’s validity. YPF

S.A., 924 F.3d at 818 (quoting Rain CII Carbon, LLC v. ConocoPhillips Co., 674 F.3d 469, 472

(5th Cir. 2012)).

III. Analysis

a. Walmart’s arbitration policy grants the arbitrator power to make this 
decision.

Walmart’s arbitration policy expressly states that the following claims must be submitted

to final and binding arbitration: “any legal or equitable claim by or with respect to an associate for

any form of physical or psychological damage, harm or death which related to an accident,

occupational disease, or cumulative trauma (including, but not limited to, claims of negligence...

.). (Doc. 1-1, Section (a)(2)). Plaintiff claims specifically that she suffered a workplace injury

because of the Walmart manager’s negligent activity. Therefore, her claim falls under Section

(a)(2) of the arbitration policy.

Walmart’s arbitration policy further states in bold writing, in its section titled “Arbitration
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Decision”, that “the arbitrator will make a final and binding decision within 30 days after the

hearing is closed.” (Doc. 1-1, Section (i)). The policy further requires that the “arbitrator’s decision

shall be rendered in writing and include a brief summary of all findings of fact and conclusions of

law necessary to support the arbitrator’s decision.” (Doc. 1 -1, Section (i)(l)). The Final Arbitration

Decision establishes that the arbitrator acted in accordance with, at minimum, the arbitrations

policy requirement to have a hearing, issue a binding decision, in writing, and within thirty days

of that hearing. Furthermore, there is no evidence within the record that the arbitrator acted in a

manner expressly prohibited by Walmart’s arbitration policy.

Finally, Plaintiff does not dispute in either her complaint or response that the arbitrator

had the authority under Walmart’s arbitration policy to hear and render a binding decision in her

negligence claim against Walmart. She argues only that the arbitrator’s decision is contrary to the

underlying facts. This argument fails to satisfy the Rule 12(b)(6) analysis.

b. Plaintiffs argument is precluded by law.

Courts “may not reconsider an award based on alleged errors of fact or law or

misinterpretation of the contract.” Nauru Phosphate Royalties, Inc. v. Drago Daic Interests, Inc.,

138 F.3d 160, 164-165 (5th Cir. 1998) (quoting Exxon Corp. v. Baton Rouge Oil & Chemical

Workers Union, 77 F.3d 850, 853 (5th Cir. 1996)); Executone Info. Sys., Inc. v. Davis, 26 F.3d

1314, 1320 (5th Cir. 1994) (“We must sustain an arbitration award even if we disagree with the

arbitrator’s interpretation of the underlying contract as long as the arbitrator’s decision ‘draws its

essence’ from the contract.”) (citations omitted). So long as an arbitration award “is rationally

inferable from the letter or purpose of the underlying agreement,” the award should be upheld

regardless of alleged errors of law or fact. Executone, 26 F.3d at 1320. For the reasons noted in the

preceding paragraph, the Court concludes the arbitration award is “rationally inferable” from 

Walmart’s arbitration policy. Therefore, the Court must decline to reconsider the Final Arbitration
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Decision.

ConclusionIV.

Because Plaintiff failed to establish that the arbitration award can be vacated, Defendant’s

Motion to Dismiss and Brief in Support (Doc. 4) is GRANTED. The case is hereby DISMISSED

WITH PREJUDICE.

So Ordered: February 23, 2022.

CLCLgG^TWv^
Ada Brown
UNITED STATES DISTRICT JUDGE
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