- APPENDIX




USCA4 Appeal: 22-4239  Doc: 45 . Filed: 02_/14[2023 Pg: 10f12

UNPUBLISHED

UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

" No. 22-4239

UNITED STATES OF AMERICA,

|  Plaintiff - Appellee,
V.

DANIEL CARRINGTON,

Defendant - Appellant.

No. 22-4240

UNITED STATES OF AMERICA,
| Plaintiff - Appellee,
V.
DANIEL CARRINGTON,

Defendant - Appellant.

Appeals from the United States District' Court for the Eastern District of Virginia, at
-Norfolk. John A. Gibney, Jr., Senior District Judge. (2:20-cr-00106-JAG-LRL-1)

Submitted: January 13, 2023 Decided: February 14, 2023




USCA4 Appeal: 22-4239  Doc: 45 - Filed: 02/14/2023 Pg: 2 0f 12

&

Before NIEMEYER and QUATTLEBAUM, Circuit Judges, and MOTZ, Senior Circuit
Judge. ' '

, Afﬁrrné_d by unpublished opinion. Judge Niemeyer wrote the opinion, in which Judge
-Quattlebaum and Judge Motz joined.

ON BRIEF: Murdock Walker, II, Bingzi Hu, LOWTHER | WALKER LLC, Atlanta,
Georgia, for Appellant. Jessica D. Aber, United States Attorney, Aidan Taft Grano-
Mickelsen, Assistant United States Attorney, Richmond, Virginia, John F. Butler, Assistant
United States Attorney, OFFICE OF THE UNITED STATES ATTORNEY, Norfolk,
Virginia, for Appellee. ' ‘

Unpublished opinions are not binding precedent in this circuit.



USCA4 Appeal: 22-4239 ~ Doc: 45 .Filed: 02/14/2023 . Pg:30of 12

NIEMEYER, Circuit Jﬁdge:

A jury sitting in Norfolk, Virginia, convicted Daniel Carrington oﬁ five counts,
finding him guilty on one ;:ount of conspiracy to traffic in illegal drugs and on foﬁr counts
of actual distribution on four different occasiéns, oné resulting in death.

' Severél months after the jury’s verdict, the government learned thét one of its
witnesses, a detectiye who had participated in the iﬁvestigétion, was accused of lyihg to
vsupe-riors' about reimbursement for gas he had purchased for his personal vehicle, and it
disclosed_the information to the court and Carrington. Based on this newly discovered
evidence, Cafﬁnéton filed a motion for a new tﬁal. The district court denied the motion
and then, during the same héaring, imposed a downward Variant sentence of 540 lr‘nonths’v
imprisonment. | |

Carrington filed appeals from both his criminal judgment and the district court’s
order denying his motion fof a new trial. In his appeal c;f the judgmcnt, he contends that
the evidence was insufficient to sﬁpport the jury’s verdic;c, and he challenges hié sentence.
As tq his sentence, he argues that the district court erred in ﬁhding an offense level of 43
by applying U.S.S.G, § 2D1.1(a)(1), which providés for an offense level 43 if, afnong other |
things, his drug trafficking conviction was committed after he had one or more prior
convictions.“for a similar offenée.” He also argues that the court imposed a sentence
“greater than necessary.” And in his bappeal 6f the order denying his motion for a new trial,
he contends that the new evidence, discovered after thé jury’s verdict, demonstrated that
an important witness at trial was‘“untr.uthful.”

For the reasons that follow, we affirm.
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I
Beginning in 2017, Carrington engaged in a conspiracy in the Tidewater area of
Virginia to traffic in heroin, fentanyl, and acetyl féntanyl, which he .obtained from a source
in Baltimdre, Maryland.v During the course of his drug trafficking, he provided z; fnixture
oflfehtanyl and acetyl fentanyl to a woman referred to as “D.J.,” which resulted in her death
on December 27, 2019.
Following an investigation of Cafrington’s conduct, which included several
. ‘Controlled purchases of illegél drugs from him, the government charged éarrin_gton with
one count of conspiracy to traffic in heroin, fentanyl, and‘acetyl fentanyl, in violation of 21
U.S.C. § 846; one count of distribution of fentanyl and acety] fentanyl, resulting in deat'h,A
ih viélation of § 841(a)(1) and § 841(b)(1)(C); and three counts of distribution on April 28,
2020; May 1, 2020; and May 7, 2020. |
After a five day trial, a jury returned a verdict on May 21, 2021, finding not only
that Carrington was guiity on all counts But also that ﬁe conspire(i to distribute and possess
~with intent to distribute one kilogram or more of heroin, 40 grams or more of fentanyl, and
a detectable amoun-t“of acetyl fentanyl.
"Several months after the jury retuned its verdict — in September 2021 — the
, governmeﬁt learned that one of its Witneéses — Chesapeake City Detecﬁv_e Omar Higazi,
_who participated in the investigation of the case — had been found to be untruthful with
his superiors reéérding his March 2021 request for gas reimbursemént. The finding v&lfas

made in August 2021 by the Chesapeake City Police Chief, who then fired Detective
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Higazi. During the trial in this case, however, néither Détective Higazi nér the;'
-government’s attorneys were aware of the admirﬁstrative charge against Detective Higaz1.
When the government learned about it, it filed a notice, disclo'singr the information to the
district court and to Carringfon’s counsel. |

Based on the information in the government’s notice, Carrington filed a motion for
a new trial on December 29, 2021.

A month later, the go_v.ernment ﬁled a supplemental notice, informing the court and
Carrington’s counsel that Detective Higazi’s status had ghanged during the adminisfrativg
appeal process and that the disciplinary actién filed against Detective Higazi‘h'ad been

vwithdrawn, his employmentv record purged, :é.nd the determination‘ made that Detective
Higazi’s firing was é voluntary resignation and he was eligible for rehire.

At a hearing on April 4, 2022, tﬁe district court denied Carrington’s motion for a
new trial and then proceeded to vsentencing.

At sentencing, the district court found that Carrington’s offense level was 43 and,
with his criminal history Category IV, his  advisory Guidelines sentence was life
imprisonment. The offense level of 43 was derived from U.S.S.G. § 2D1.1(a)(1), which
established a level 43 for drug distribution convictions when deéth résﬁlts and the -
defendant had “one or .mo're prior convictions for a similar offense.” The court found that
Carrington had a prior similar con\}iction. It then imposed a downward variant sentence of

‘540 months’ imprisonment.
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k)

Carrington filed an appeal from the district court’s judgment and a separate appeal
from the district court’s order denying his motion for a new trial. By order dated April 21,

2022, we consolidated the two appeals.-

I
Carringfon con_tendé first Athat the evidence presented By the government was-
| insufficient to convict him on Counts 2 thrbugh 5, whiéh charged him with actual
distributions of controlled substances on particular dates, and, in Count 2, with one suph
distribﬁtion resulting in death. He devotes most of hié‘ argument to his conviction on Count
2.
With respect to that count, he argues that fhe investigation was deficient because the
police did not search all of D.J.’s house, but only the -roo.r‘n n which she was found dead;
that medical examiners concluded that D.J.’s death was caused by fentanyl and acetyl

fentanyl “without a thorough autopsy”; that during the investigation a detective “admitted

22

that he ‘[didn’t] have probable cause to arrest Carrington; that while there was Video
_ footage of a black Chevrolet Malibu (Ca;rihg‘con’s car) arn’ving at D.J.’s house, the footage
did not disclose the identity of the driver or ény drug transaction; that officers never
recovered the cell phone that linked Carrington to the conversations he had witﬁ' D.J.; that
fo;ensic examiners “only tested one out Vof nine capsules and one out of the three spoons
located” in D.J.’s room; and that an gssociate and friend of Carrington, who testviﬁedbon

behalf of the government, lied as to some dates on which he said he had engaged in

activities with Carrington.
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k]

Carrington’s arguments do not, however, address the affirmative evidence that the
government presented to support conviction. The fact that officers did not search D.J.’s
house or test drugs and paraphernalia in the room was inconsequential. D.J. was not a

¢riminal suspect, although she was aéknowledged to have been a drug addict. The relevant

fact to be established at trial was that D.J. was found dead shortly afte_f receiving fentanyl

from Carrington pursuant to an arraﬁgemént that they made by cell phone. To confirm the

cause of death, the medical examiner conducted blood tests, which _revealed.that D.J. had

* overdosed on fentanyl and acetyl fentanyl, with the tests indicating that she had ingested

five times what was considered to be a lethal dose. Moreover, Carrington provided no
speculation as to what an autopsy might have shown that would have been relevant to his

defense. As to the video camera footage, it showed that following numerous telephone

~calls between D.J. and Carrington, during which Carrington finally agreed to give D.J. a

“dime” of drugs (meaning $10 worth), his car arrived at D.J.”s house. The footage shows

~ that D.J. walked from her house to the car and then back into the house. A few hours later,

her mother found her dead in her room. Moreover, a witness testified that Carrington later

‘admitted that following a number of telephone calls that he had with D.J., he had finally -

sold her the “dime” of fentanyl that resulted in her death. In addition, from their

investigation of D.J.’s room and purse, investigators recovered a folded piece of paper and

a Baggie that had traces of fentanyl, which witnesses linked to similar packaging obtained

from Carrington during controlled purchases.

In short, there was ample evidence to support the jury’s verdict on Count 2.

X
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As to Counts 3 throﬁgh 5, which arose out Qf controlled purchéses of drugs from
Carrington,»Carrington argues that the evideﬁpe on those coﬁnts was insufficient because
the circﬁmstémceé of the controlled purchases, including the identity of Carrington, was
undocumented by recordings or video, having only béen testified to by the detective who
organized, s_ﬁpefvised, and obser\&d the purchases. The detective reported in detail what
he saw, implicating Carrington.

.Whilé video recordings of photqgraphs'surely would have Been strong evidence of
the tfansactions, the detective’s testimony was clear and precise, providing all of the detéilé
of the tranéacﬁons based on personal knowledge. Such evidence Qas both competent and
sufficient to support convictions.

As the government noted, this case was triéd ovef a period of 5 days, during which
it presented 15 witnesses. The witnesses included indiyiduals who testified to their
personal participatjon in the conspiracy and individuals th relied on Carrington as a .
source of supply for controlled substances, as well as family members of the victim.
Witness testimony also included ‘the‘. expertise of law enforcement ofﬁcers, forensic
scientists, a death investigator, an assistant chief vmedical'examiner, a certified physician
assistant, a narcotics vexpert, and a cellular tower expert. In addition, the jury was provided
with over a hundred exﬁibits, which included recorded videos, phone calls, and messages.
Indeed, in a recorded inferview with law enforéement, Carrington admitted to being a drug
deal¢r and ha\}ing sold heroin since he was 16. The jury was also shoWn cell phone photos
and videos, cell phone and text records, and social media accdunts in which Cam’ngfon

discussed and documented the drug trafficking conspiracy. . Carrington’s cell phone,

8
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indeed, included videos taken by him that showed his residence, a firearm, bégged drugs,
and a drawer full of thou_sands of dollars in cash. It also had the contellct vinformation for -
and communications with his Baltimorev source of supply. More_ové’r, folloWi'ng‘ the
execution of a search warrant in Carrington’s house, police recovered a scale and a sifter.
We conclude that Carrington’s insufficiency of the evidence argu‘ment has no merit

and therefore affirm his convictions.

I
Carrington next challenges his sentence. He contends (1) that he did not qualify for
an offensé level 43 under U,S,S.G, § 2D1.1(a)(1) because none of his prior convictions
qualified as “a-similar offense,” as reciuired by theAGuideline, and (2) that, in ény event, his
540-rﬁonth sentence was ‘‘greater than ﬂecessary”»to achieve the sentencing goals of 18
US.C.§3553(a).

Section QDI.I(a)(l) specifies an offense level of 43 for a drug distributioh offense
when the use of th¢ drug involved resulted in death and the offense was committed after
one or more prior convictions “for a sir‘njlar offense.” In this case, Carrington had been
convicted under state law in 2013 for possession with intent ‘to distribute heroin, in
violation of Va. Code. § 18.2-248. Carrington argues that his >2013 conviction was under

 a statute whose elements were broader than those for violation of 21 U,S.C. § 841 aﬁd thalt
therefore, under the categorical approach, the 2013 conviction did not qualify as a “similar

.' offense” under § 2D1.1(a)(1).
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The difficulty with Carrin_éton’s argtiment is that § 2D1.1(a) gives no indication fhat
it is to be interpreted under the'czlltegorical approach. To the contrary, that section vprovides
that the prior conviction need.only be Siﬁilar to his current offeﬁse. His current offense
involves the distribution of illegal drugs, including heroin, fentanyi, and acetyl fen.tanyl;
while his earlier Virginia coﬁviction involved the distribution of heroin, élthough the

, Virginia statute prohibited a broader scope of drugs than did the fecieral statute ﬁnder which
he was convicted here. T‘hus,‘while the Virginia offense. might not be a precise match of
 the sort that would be recvognized under the categorical approach; it is nonetheléés “similar”
to the federal statute. Both the Virginia statute and the federal statute prohibit the
diétribution of illegal drugs, and the drugs for Wh_ich | Carrington was convicted of
distributing under the Virginia statute are also govered by the federal statute. We conclude
that the Virginia conviction thus qualifies as a similar offense under § 2D1.1(a)(1). See
United States v. Johnsén, 106 E,Egl. 128, 731 (6th Cir. ;2013) (holding thét the term “s.imilar

offense” in § 2D1.1 is similar to the term “felony drug offense” as defined in the Controlled

- Substances Act); United States v. Wdrd, 972 F.3d 364 369 (4th Cir. 2020) (holding that a
violation bf Virginia Code § 18.2-248 amounts to a “controlled substance offense” uﬁder
the Sentencing Guidelines).

As to the substantive challenge to his 540-month sentence, fhe Guidelines advise
that Céniﬁgton be sentenced to life imprisonment, which would have presumptively been
a reasonable sentence. Taking into account Carrington’s personal circumstances, héwe'ver,
the district court imposed a downWard variance sentence of 540 months’ (45 years’)

imprisonment. In light of all the § 3553(a) factors, which the district court addressed at

10
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L S

some length during sentencing, we conclude that the court did not abuse its discretion in .

selecting a 540-months sentence.

0%

: Finally, in hi's separate appeai, Carrington contends that the district court abused its
discretion in denying his metion for a new trial based on information learned subsequent
to the jury’s ve;djct that an important witness, Detective Higazi, was accused of lying to
his superiors when asking for a reimbursement for gas he purchased for his perso_nél
vehicle. Carrington centends that the new evidence “[d]emonstrated Detective Higazi’s-
untruthfulness when Worlking as law enforcement prior to and during the trial.v”

Relying on the five-factor sfandard articulated in Uﬁited States v. Custis, 988 F.2d

1355 (4tvh"Cir.' 1993), for cbﬁsidering motions for new trials, the district court denied
Carrington’s motion. The court noted that the administrative claim and proceedings
involving D_etectivé Higazi’s gas reimbursement had nothing to do with this case and
therefore had no bearing on ite merits. Therefore, the court concluded, the ﬁew evidence |

N - could only be used as impeachment evidence. Of course, as Custis points out, new
impeachment evidence is merely one of the five factors, and it does not alone justify a new
t'rial. See Custis, w; see qlso United States v. Stockton, W
(4th Cir. 1986). Wﬁile Custis does note an exception to the irnpeachment rule “‘[i]f vthe
government’s case rested entirely on the uncorroborated testimony of -a single witness who

was discovered after trial to be utterly unworthy of being believed because he had lied

consi'ster.ltly in a string of previous cases,” 988 F.2d at 1359 (quoting United States v.

11
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a . Iy

) mglza 222 F2d 41? 415 (7th C1r 1991)) the dlstrlc‘e court in this case pomted out that

Agne g0 Jernment s case did not rest solely on the testimony of Detect've Higazi. To the

1

"contrary, the case rested on a broad 'range’ of eviden’ce presented by numerous witnesses
., and’'much corroborating document"atiOn. Asthe court no-te‘d:-v'

As te Counts One and Two the overwhelmmg évidence dgamst
Carringtqn greatly dilutes the-importance of [Detective Higaz1’s] testimony.
For example; four: cooperators who either directly “participated m
Carrington’s drug trafficking. consplracy or purchased drugs from Carrington
testified against him." Furtbertnore, at least six .other law enforcemient
officials testified against Carrington, and the government presented dozens
of exhibits and reeordmgs to prove Camngton $ Uulh on these counts,

Carrington s1m11arly ﬁalls to shqw that the newly dlscovered evidence’ e ‘
would probably lead to an.aéquittaj of Counfs Three through Five. The =~ % @ 7
government presented- numerous -récof dmgs of Cam: ington - cc“mé up,”
conducting, and discussing. three. controlled ‘ou)s of fentanyl for which the o
jury convicted him. And despite:( Carritigton’s attempts 10 lmpeaca the ofﬁcel o
by asking him why he repeatedlv used ‘a deficient recordmg device during
the three controlled buys, the jury:sti cor\vmted Carrington.of these counts.

Thus, the newly discovered-evidence Wlll not probably lead to an- acqu;ttal a‘ o
tnal. : :

an e + “, L *

S

’ .S ] ;(. ’ X A\ -‘. ’ . ) . .'_.-- T < . : g
In these circumstances, we conciude that the district court did not abuse ‘its. . e
discretion in denying Carrington’s motion for a new'trial. = . -

.

* * *
In sum, we affirm the judgment ih’appeal No. 22:4239 and-the district coust’s order
in appeal No. 22-4240. .o Cu

L | S ' ‘ _ AFFIRMED
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. The ;_éouﬂ demes the petmon for rehearmg and reheanng en banc No Judge

'que_s.téd a poll under Eﬂl..R._App.._RJi on the petltlon for reheanng en banc e

E'nten

 atd Senior Judge Motz

"ORDER

d at the direction of the papel: Judge Nlemeyer Judge Quattlebaum »

For the Court

s/ Patricia §. Comnor, Clerk
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UNITEB STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 224239 (L)
(2:20-cr-00106-JAG-LRL-1)

UNITED STATES OF AMERICA

Plaintiff - Appellee
DANIEL %AmGTON
Defendant - Appellant

ORDER

Upcm consideration of Appellant s pro se motion for leave to ﬁle a petition |

| for rehearmg and rehearing en banc out of time, the court grants the motion and

| accepts the petition for filing.

TLus court's mandate issued 03/08/2023, is recalled for the limited purpose

of censuien:ng the pctltmn for panel and en banc rehearing.

For the Court--By Direction

/s/ Patricia S. Cdnnor, Clerk




