No. 23-5572

IN THE

Supreme Court of the United States

JOSEPH W. FISCHER,
Petitioner,
V.

UNITED STATES OF AMERICA,
Respondent.

On Writ of Certiorari to the United States Court
of Appeals for the District of Columbia Circuit

JOINT APPENDIX

HEIDI R. FREESE ELIZABETH B. PRELOGAR*
RoNALD A. KRAUSS Solicitor General
FREDERICK W. ULRICH* UNITED STATES
FEDERAL PUBLIC DEPARTMENT OF JUSTICE

DEFENDER’S OFFICE 950 Pennsylvania Ave., NW
100 Chestnut Street, 3d FI. Washington, DC 20530-0001
Harrisburg, PA 17101 (202) 514-2217
(717) 782-2237 supremecourtbriefs@usdoj.gov

fritz_ulrich@fd.org

JEFFREY T. GREEN
NORTHWESTERN SUPREME
COURT CLINIC
375 E. Chicago Avenue
Chicago, IL 60611
jgreen@greenlawchartered.com
Counsel for Petitioner Counsel for Respondent
[Additional counsel listed on inside cover]

January 29, 2024 * Counsel of Record




AMANDA R. GAYNOR

RYAN F. SHELLEY

FEDERAL PUBLIC
DEFENDER’S OFFICE

100 Chestnut Street, 3d FI.

Harrisburg, PA 17101

(717) 782-2237

Counsel for Petitioner



TABLE OF CONTENTS

Page
ORDER, United States v. Fischer, No. 22-3038 (D.C.
Cir., June 13, 2023) ...ccooeeeieieeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeee, 1
ORDER, United States v. Fischer, No. 22-3038 (D.C.
Cir., May 23, 2023) ....cceeeeeeeeeeeeeeeeeeeeeeeeeeeeeee e 3
JUDGMENT, United States v. Fischer, No. 22-3038
(D.C. Cir., Apr. 7, 2023)......couueeeeeeeeeeeeeeeeeiiiieeeeeeeeeeeens 4
OPINION, United States v. Fischer, No. 22-3038 (D.C.
Cir., Apr. 7, 2023 ... 6

MEMORANDUM OPINION, United States v. Miller,
No. 1:21-CR-00119 (CJN) (D.D.C., May 27, 2022)... 116

MEMORANDUM OPINION, United States v. Fischer,
No. 1:21-CR-00234 (CJN) (D.D.C., Mar. 15, 2022).... 132

MEMORANDUM OPINION, United States v. Miller,
No. 1:21-CR-00119 (CJN) (D.D.C., Mar. 7, 2022)... 145

SUPERCEDING INDICTMENT, United States v.
Fischer, No. 1:21-CR-00234 (CJN) (D.D.C., Nov. 10,
2021 it 181

CRIMINAL COMPLAINT, United States v. Fischer,
No. 1:21-MJ-00237 (D.D.C., Feb. 17, 2021) ........... 186



1

UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

No. 22-3038

1:21-cr-00053-CJN-1
1:21-cr-00119-CJN-1
1:21-cr-00234-CJN-1

September Term, 2022
Filed On: June 13, 2023

UNITED STATES OF AMERICA,
Appellant
V.
JOSEPH W. FISCHER,
Appellee

Consolidated with 22-3039, 22-3041
BEFORE: Katsas, Walker, and Pan, Circuit Judges
ORDER

Upon consideration of the motions to stay issuance
of the mandate pending final disposition of a petition
for writ of certiorari filed by appellees Joseph Fischer,
in case No. 22-3038, and Garrett Miller, in case No. 22-
3041; the government’s motion for leave to late-file an
opposition to the motions to stay; and the lodged
opposition, it is
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ORDERED that the motion for leave to late-file be
granted. It is

FURTHER ORDERED that the motions to stay be
granted. The Clerk is directed to withhold the issuance
of the mandate through September 11, 2023. If, within
the period of the stay, appellees notify the Clerk in
writing that a petition for writ of certiorari has been
filed, the Clerk is directed to withhold issuance of the
mandate pending the Supreme Court’s final disposition.
See Fed. R. App. P. 41(d)(2)(B); D.C. Cir. Rule 41(a)(2).

Per Curiam

FOR THE COURT:
Mark J. Langer, Clerk

BY: /s/
Daniel J. Reidy
Deputy Clerk
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UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

No. 22-3038
1:21-cr-00234-CJN-1

September Term, 2022
Filed On: May 23, 2023

UNITED STATES OF AMERICA,
Appellant
V.
JOSEPH W. FISCHER,
Appellee

Consolidated with 22-3039, 22-3041
BEFORE: Katsas, Walker and Pan, Circuit Judges
ORDER

Upon consideration of appellees’ petition for panel
rehearing filed on April 25, 2023, and the response
thereto, it is

ORDERED that the petition be denied.
Per Curiam

FOR THE COURT:
Mark J. Langer, Clerk

BY: /s/
Daniel J. Reidy
Deputy Clerk
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UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

No. 22-3038

September Term, 2022
FILED ON: APRIL 7, 2023

UNITED STATES OF AMERICA,
APPELLANT
V.
JOSEPH W. FISCHER,
APPELLEE

Consolidated with 22-3039, 22-3041

Appeals from the United States District Court
for the District of Columbia
(No. 1:21-cr-00234-1)
(No. 1:21-¢cr-00119-1)

Before: KATSAS, WALKER and PAN, Circuit Judges
JUDGMENT

These causes came on to be heard on the record on
appeal from the United States District Court for the
District of Columbia and were argued by counsel. On
consideration thereof, it is
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ORDERED and ADJUDGED that the orders of the
District Court appealed from in these causes be reversed
and the cases be remanded for further proceedings, in
accordance with the opinion of the court filed herein
this date.

Per Curiam

FOR THE COURT:
Mark J. Langer, Clerk

BY: /s/
Daniel J. Reidy
Deputy Clerk

Date: April 7, 2023

Opinion for the court filed by Circuit Judge Pan, with
whom Circuit Judge Walker joins, except as to Section
I.C.1 and footnote 8.

Opinion concurring in part and concurring in the
judgment filed by Circuit Judge Walker. Dissenting
opinion filed by Circuit Judge Katsas.
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UNITED STATES COURT OF APPEALS,
DISTRICT OF COLUMBIA CIRCUIT.

No. 22-3038

UNITED STATES OF AMERICA,
Appellant
V.
JOSEPH W. FISCHER,
Appellee

Consolidated with 22-3039, 22-3041

Argued December 12, 2022
Decided April 7, 2023

Opinion

Opinion for the Court filed by Circuit Judge Pan,
with whom Circuit Judge Walker joins except as to
Section 1.C.1 and footnote 8.

Opinion concurring in part and concurring in the
judgment filed by Circuit Judge Walker.

Dissenting opinion filed by Circuit Judge Katsas.
Pan, Circuit Judge:

As Congress convened on January 6, 2021, to certify
the results of the 2020 presidential election in favor of
Joseph R. Biden, Jr., thousands of supporters of the
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losing candidate, Donald J. Trump, converged on the
United States Capitol to disrupt the proceedings. The
Trump supporters swarmed the building, overwhelming
law enforcement officers who attempted to stop them.
The chaos wrought by the mob forced members of
Congress to stop the certification and flee for safety.
Congress was not able to resume its work for six hours.
The question raised in this case is whether individuals
who allegedly assaulted law enforcement officers while
participating in the Capitol riot can be charged with
corruptly obstructing, influencing, or impeding an official
proceeding, in violation of 18 U.S.C. § 1512(c)(2). The
district court held that the statute does not apply to
assaultive conduct, committed in furtherance of an
attempt to stop Congress from performing a constitu-
tionally required duty. We disagree and reverse.

Background

Appellees Joseph Fischer, Edward Lang, and Garret
Miller were charged by indictment in separate cases
with various offenses arising from their alleged partic-
ipation in the Capitol riot on January 6, 2021.
Although we draw from the criminal complaints and
pre-trial briefing to describe their alleged conduct, we
consider only the indictments to determine the sufficiency
of any charge.

Fischer allegedly belonged to the mob that forced
Congress to stop its certification process.! On January

! Appellees argue that Fischer could not have obstructed the
Electoral College vote certification because he arrived at the
Capitol after Congress recessed. Although the nature and signifi-
cance of Fischer’s conduct are factual issues to be addressed at
trial, the government’s allegations sufficiently support a theory
that Fischer impeded a Congressional proceeding that did not
resume for six hours.
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6, 2021, he encouraged rioters to “charge” and “hold the
line,” had a “physical encounter” with at least one law
enforcement officer, and participated in pushing the
police. Fischer Crim. Compl., Appellant’s Appendix
(“App.”) 423-27. Before January 6, he allegedly sent
text messages to acquaintances, stating: “If Trump
don’t get in we better get to war”; “Take democratic
[Clongress to the gallows. ... Can’t vote if they can’t
breathe ... 1o1”; and “I might need you to post my bail.
... It might get violent. ... They should storm the capital
[sic] and drag all the democrates [sic] into the street
and have a mob trial.” Gov’t Opp’n to Mot. to Clarify
and Modify Conditions of Release, App. 433-34.
Fischer’s seven-count indictment charges him with
assaulting both Capitol Police and MPD officers.
Fischer Indictment, App. 444.

Lang, as a member of the mob that forced Congress
to stop its certification procedure, allegedly fought
against police officers in the Capitol for more than two
hours, repeatedly striking officers with a bat and bran-
dishing a stolen police shield. His 13-count indictment
alleges that he assaulted six Metropolitan Police
Department (“MPD”) officers, caused bodily injury to
one of them, and engaged in disorderly conduct and
physical violence with a bat and shield in a restricted
area of the Capitol. See Lang Indictment, App. 52-57.

Miller allegedly traveled to the District of Columbia
“for this [Tlrump shit,” bringing a grappling hook,
rope, bulletproof vest, helmets, and a mouthguard: He
believed that “crazy shit” was going to happen and a
“civil war could start.” Am. Crim. Compl., App. 75. In
his 12-count indictment, the government alleges that
Miller was part of the mob that forced its way into the
Capitol and stopped Congress’s certification process;
and that he pushed against U.S. Capitol Police officers
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to gain entrance to the Rotunda. Shortly after the riot,
Miller allegedly took to Twitter and Facebook to
advocate the assassination of a U.S. Congresswoman,
and to declare that a Capitol Police officer deserved to
die, threatening to “hug his neck with a nice rope.”
Miller Indictment, App. 86—87.

The government charged all three appellees with,
among other things, the felony offense of Assaulting,
Resisting, or Impeding Certain Officers, in violation of
18 U.S.C. § 111(a)(1); and the misdemeanor offenses of
Disorderly Conduct in a Capitol Building, in violation
of 18 U.S.C. § 5104(e)(2)(D), and Disorderly and Disruptive
Conduct in a Restricted Building or Grounds, in
violation of 18 U.S.C. § 1752(a)(2) and (b)(1)(A). The
felony assault count alleges that each appellee “did
forcibly assault, resist, oppose, impede, intimidate, and
interfere with[ ] an officer and employee of the United
States ... and any person assisting such an officer and
employee ... and ... the acts in violation of this section
involve the intent to commit another felony” Miller
Indictment, App. 86; see also Fischer Indictment, App.
444 (also alleging that “the acts in violation of this
section involve physical contact with the victim”); Lang
Indictment, App. 52 (same). The disorderly conduct
charges specify that each appellee “willfully and know-
ingly engaged in disorderly and disruptive conduct in
any of the Capitol Buildings with the intent to impede,
disrupt, and disturb the orderly conduct of a session of
Congress”; and “did knowingly, and with intent to
impede and disrupt the orderly conduct of Government
business and official functions, engage in disorderly
and disruptive conduct ... within the United States
Capitol ... so that such conduct did in fact impede and
disrupt the orderly conduct of Government business
and official functions.” Miller Indictment, App. 87-88;
see also Fischer Indictment, App. 445 (alleging similar
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charges); Lang Indictment, App. 55-57 (same). Appellees
do not challenge the sufficiency of the counts that
charge them with felony assault and disorderly conduct.

The government also charged each appellee with one
count of Obstruction of an Official Proceeding under
18 U.S.C. § 1512(c)(2), as follows:

On or about January 6, 2021, within the District
of Columbia and elsewhere, [Fischer, Lang, and
Miller] attempted to, and did, corruptly obstruct,
influence, and impede an official proceeding, that
is, a proceeding before Congress, specifically
Congress’s certification of the Electoral College
vote as set out in the Twelfth Amendment of
the Constitution of the United States and 3 U.S.C.
§§ 15-18.

Lang Indictment, App. 55; Miller Indictment, App. 85—
86; Fischer Indictment, App. 444. Each appellee moved
to dismiss the § 1512(c)(2) count, asserting that the
statute did not prohibit his alleged conduct on January
6, 2021. Section 1512(c) provides in full:

(c) Whoever corruptly—

(1) alters, destroys, mutilates, or conceals a
record, document, or other object, or attempts to
do so, with the intent to impair the object’s
integrity or availability for use in an official
proceeding; or

(2) otherwise obstructs, influences, or impedes
any official proceeding, or attempts to do so,

shall be fined under this title or imprisoned not
more than 20 years, or both.

18 U.S.C. § 1512(c).
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The district court granted each appellee’s motion to
dismiss. After carefully reviewing the text and structure
of the statute, the district court concluded that § 1512(c)
is ambiguous with respect to how subsection (c)(2)
relates to subsection (c)(1). Although subsection (c)(1)
concerns obstructive conduct involving “a record, docu-
ment, or other object,” and the words of subsection
(c)(2) more generally address “obstruct[ing], influenc[ing],
or imped[ing] any official proceeding, or attempt[ing]
to do so,” the district court focused on the meaning of
the word “otherwise” that connects the two provisions.
United States v. Miller, 589 F. Supp. 3d 60, 67-69
(D.D.C. 2022). Relying on its understanding of the
Supreme Court’s holding in Begay v. United States, 553
U.S. 137, 128 S.Ct. 1581, 170 L.Ed.2d 490 (2008), as
well as canons of statutory construction, statutory and
legislative history, and the principles of restraint and
lenity, the district court determined that subsection
(c)(2) “must be interpreted as limited by subsection
(c)(1).” Miller, 589 F. Supp. 3d at 78. That led the
district court to hold that subsection (c)(2) “requires
that the defendant have taken some action with
respect to a document, record, or other object in order
to corruptly obstruct, impede or influence an official
proceeding.” Id. Because appellees’ indictments do not
allege that they violated § 1512(c)(2) by committing
obstructive acts related to “a document, record, or other
object,” the district court dismissed the § 1512(c)(2)
counts. Id. at 79; see also United States v. Fischer, No.
1:21-cr-234, 2022 WL 782413 (D.D.C. March 15, 2022)
(order relying on Miller to dismiss § 1512(c)(2) count);
United States v. Lang, No. 1:21-cr-53 (D.D.C. June 7, 2022)
(minute order relying on Miller to dismiss § 1512(c)(2)
count). The government filed a motion to reconsider in
Miller’s case, which the district court denied. United
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States v. Miller, 605 F.Supp.3d 63 (D.D.C. 2022). This
consolidated appeal followed.

Standard of Review

A defendant in a criminal case may move to dismiss
an indictment before trial for “failure to state an
offense,” Fed. R. Crim. P. 12(b)(3)(B)(v), including
because the statute under which he is charged does not
apply to his alleged conduct. Hamling v. United States,
418 U.S. 87, 117, 94 S.Ct. 2887, 41 L.Ed.2d 590 (1974)
(explaining that an indictment must “set forth all the
elements necessary to constitute the offense intended
to be punished” (citation and internal quotation
omitted)); accord United States v. Williamson, 903 F.3d
124, 130 (D.C. Cir. 2018). At the motion-to-dismiss
stage, the question is whether the indictment states
“essential facts constituting the offense charged ....”
Fed. R. Crim. P. 7(c)(1); see also United States v.
Ballestas, 795 F.3d 138, 149 (D.C. Cir. 2015). “Because
a court’s ‘use of its supervisory power to dismiss an
indictment ... directly encroaches upon the fundamen-
tal role of the grand jury, dismissal is granted only in
unusual circumstances.” Ballestas, 795 F.3d at 148
(cleaned up) (quoting Whitehouse v. U.S. Dist. Ct., 53
F.3d 1349, 1360 (1st Cir. 1995)). We review the district
court’s interpretation of § 1512(c)(2) — a question of
law — de novo. See United States v. Verrusio, 762 F.3d
1,13 (D.C. Cir. 2014).

Analysis

The government asserts that the words “corruptly ...
obstructs, influences, and impedes any official proceed-
ing” in 18 U.S.C. § 1512(c)(2) have a broad meaning
that encompasses all forms of obstructive conduct,
including appellees’ allegedly violent efforts to stop
Congress from certifying the results of the 2020
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presidential election. Thus, the government contends,
the district court erred when it adopted an unduly
narrow interpretation of § 1512(c)(2) that limits the
statute’s application to obstructive conduct “with
respect to a document, record, or other object.” Gov't’s
Br. 13 (quoting Miller, 589 F. Supp. 3d at 78). For their
part, appellees halfheartedly defend the trial court’s
interpretation, but more vigorously advance a different
argument: that § 1512(c)(2) prohibits obstructive acts
related not just to “a record, document, or other object,”
but also to all acts of general “evidence impairment.”
Appellees’ Br. 2, 15. Appellees argue that under either
the district court’s document-focused reading of the
statute or their own evidence-impairment theory,
appellees’ conduct on January 6, 2021, is beyond the
reach of § 1512(c)(2). Faced with these three competing
interpretations of the statute, we conclude that the
government has the best of this argument.

I. Interpretation of § 1512(c)(2)

When interpreting a statute, “we begin by analyzing
the statutory language, ‘assuming that the ordinary
meaning of that language accurately expresses the
legislative purpose.” Hardt v. Reliance Standard Life
Ins. Co., 560 U.S. 242, 251, 130 S.Ct. 2149, 176 L.Ed.2d
998 (2010) (cleaned up) (quoting Gross v. FBL Fin.
Servs., Inc., 557 U.S. 167, 175, 129 S.Ct. 2343, 174
L.Ed.2d 119 (2009)). If a statute’s language is clear,
then that language controls. The Supreme Court has
explained:

[Clanons of construction are no more than rules of
thumb that help courts determine the meaning of
legislation, and in interpreting a statute a court
should always turn first to one, cardinal canon
before all others. We have stated time and again
that courts must presume that a legislature says
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in a statute what it means and means in a statute
what it says there. When the words of a statute
are unambiguous, then, this first canon is also the
last: judicial inquiry is complete.

Conn. Nat’l Bank v. Germain, 503 U.S. 249, 253-54,
112 S.Ct. 1146, 117 L.Ed.2d 391 (1992) (citations and
internal quotation marks omitted); accord Rotkiske v.
Klemm, U.S. , 140 S. Ct. 355, 360, 205 L.Ed.2d
291 (2019) (“If the words of a statute are unambiguous,
this first step of the interpretive inquiry is our last.”).
Therefore, “[w]e must enforce plain and unambiguous
statutory language according to its terms.” Hardt, 560

U.S. at 251, 130 S.Ct. 2149.
A. Text and Structure

We start by reiterating and examining the text of
§ 1512(c):

(c) Whoever corruptly—

(1) alters, destroys, mutilates, or conceals a
record, document, or other object, or attempts to
do so, with the intent to impair the object’s
integrity or availability for use in an official
proceeding; or

(2) otherwise obstructs, influences, or impedes
any official proceeding, or attempts to do so,

shall be fined under this title or imprisoned not
more than 20 years, or both.

18 U.S.C. § 1512.

In our view, the meaning of the statute is unambig-
uous. Subsection (c)(1) contains a specific prohibition
against “corruptly” tampering with “a record, document,
or other object” to impair or prevent its use in an
official proceeding, while subsection (c)(2) proscribes
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“corrupt[ ]” conduct that “otherwise obstructs, influences,
or impedes any official proceeding, or attempts to do so
..... Under the most natural reading of the statute,
§ 1512(c)(2) applies to all forms of corrupt obstruction
of an official proceeding, other than the conduct that is
already covered by § 1512(c)(1). This reading incorpo-
rates the commonplace, dictionary meaning of the

99, <2

word “otherwise”: “in a different manner.” See Otherwise,
Oxford English Dictionary (3d ed. 2004) (defining
“otherwise” as “[i]n another way or ways; in a different
manner; by other means; in other words; differently”);
Otherwise, Black’s Law Dictionary (6th ed. 1990)
(defining “otherwise” as “[iln a different manner; in
another way, or in other ways”); see also Sandifer v.
U.S. Steel Corp., 571 U.S. 220, 227-28, 134 S.Ct. 870,
187 L.Ed.2d 729 (2014) (using contemporary dictionaries
to ascertain ordinary, contemporary, common meaning).
Giving the text “its ordinary or natural meaning,”
FDIC v. Meyer, 510 U.S. 471, 476, 114 S.Ct. 996, 127
L.Ed.2d 308 (1994), the statute essentially says,
“Whoever corruptly (1) tampers with a document,
record, or object to interfere with its use in an official
proceeding; or (2) in a different manner obstructs,
influences, or impedes any official proceeding, shall be
fined or imprisoned.” See also Wis. Cent. Ltd. v. United
States, — U.S. , 138 S. Ct. 2067, 2074, 201
L.Ed.2d 490 (2018) (“[Ilt’s a fundamental canon of
statutory construction that words generally should be
interpreted as taking their ordinary, contemporary,
common meaning at the time Congress enacted the
statute.” (cleaned up) (quoting Perrin v. United States,
444 U.S. 37,42,100 S.Ct. 311, 62 L.Ed.2d 199 (1979))).

That natural, broad reading of the statute is con-
sistent with prior interpretations of the words it uses
and the structure it employs. The terms “obstruct,”
“influence,” and “impede” can be found in several
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statutes pertaining to criminal obstruction of justice,
such as 18 U.S.C. § 1503, which targets “corruptly ...
influenc[ing], obstructling], or imped[ing] the due
administration of justice”; and § 1505, which addresses
“corruptly ... influenc[ing], obstruct[ing], or imped[ing]”
the due and proper administration of law” in certain
proceedings or investigations. The parties do not dispute
the meaning of those words or their typically expansive
scope. See United States v. Aguilar, 515 U.S. 593, 598,
115 S.Ct. 2357, 132 L.Ed.2d 520 (1995) (“[T]he ‘Omnibus
Clause’ [of § 1503] serves as a catchall, prohibiting
persons from endeavoring to influence, obstruct, or
impede the due administration of justice. The latter
clause, it can be seen, is far more general in scope than
the earlier clauses of the statute.”); United States v.
Griffin, 589 F.2d 200, 206-07 (5th Cir. 1979) (“The
omnibus clause of [§ 1503] clearly states that it punishes
all endeavors to obstruct the due administration of
justice.”); United States v. Alo, 439 F.2d 751, 754 (2d
Cir. 1971) (rejecting litigant’s attempt “to escape the
plain meaning of the broad language of § 1505”).

Moreover, the word “otherwise” has been given its
common meaning of “in a different manner” when used
in similarly structured statutes. Section 1512(c) contains
an initial subsection announcing a particular require-
ment, followed by a separately numbered subsection
that begins with the word “otherwise” and introduces
a broader requirement. The latter subsection is a
“catch-all™ that “cover[s] otherwise obstructive behavior

2 Courts also have described § 1512(c)(2) as a “residual” or
“omnibus” clause. See, e.g., United States v. Gillespie, No. 1:22-cr-
60, 2022 WL 17262218, at *4 (D.D.C. Nov. 29, 2022) (describing
§ 1512(c)(2) as a “residual clause”); United States v. Hutcherson,
No. 6:05-cr-39, 2006 WL 1875955, at *3 (W.D. Va. July 5, 2006)
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that might not constitute a more specific offense” involv-
ing documents, records, or objects under § 1512(c)(1).
United States v. Petruk, 781 F.3d 438, 447 (8th Cir.
2015) (internal quotation marks omitted) (quoting
United States v. Volpendesto, 746 F.3d 273, 286 (7th Cir.
2014)). Such “catch-all” structures are not uncommon.
See, e.g., 18 US.C. § 1952(a)(3); 28 U.S.C. § 2466(a)(1)(C).
In such statutes, “the use of the introductory word
‘otherwise’ indicates that the evasion referred to in the
[catch-all provision] reaches beyond the[ ] specific
examples [in the preceding sections] to myriad means
that human ingenuity might devise ....” Collazos v.
United States, 368 F.3d 190, 200 (2d Cir. 2004)
(discussing 28 U.S.C. § 2466(a)(1)(C)); see also United
States v. O’Hara, 143 F. Supp. 2d 1039, 1042 (E.D. Wis.
2001) (“The use of ‘otherwise’ in [18 U.S.C.] § [1952](a)(3)
indicates that in Congress’s view, intending to commit
a crime of violence under § (a)(2) is simply one way in
which an offender can intend to promote or facilitate
unlawful activity. What distinguishes violations of
§§ (a)(2) and (a)(3) is ... whether the offender intends
to promote or facilitate unlawful activity by committing a
crime of violence (which would violate § (a)(2)) or by
some other means (which would violate § (a)(3)).”).

Thus, the broad interpretation of the statute —
encompassing all forms of obstructive acts — is unam-
biguous and natural, as confirmed by the “ordinary,
contemporary, common meaning” of the provision’s
text and structure. Perrin, 444 U.S. at 42, 100 S.Ct. 311.

B. Precedents

Not surprisingly, the vast majority of courts inter-
preting the statute have adopted the natural, broad

(describing § 1512(c)(2) as an “omnibus clause”). These terms are
functionally similar.
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reading of § 1512(c)(2), applying the statute to all
forms of obstructive conduct that are not covered by
subsection (c)(1).

The Seventh and Eighth Circuits have both acknowl-
edged the expansive ambit of subsection (c)(2). See
Petruk, 781 F.3d at 447 (“[Section] 1512(c)(2) operates
as a catch-all to cover otherwise obstructive behavior
that might not constitute a more specific offense like
document destruction, which is listed in (¢)(1).” (citation
omitted)); United States v. Burge, 711 F.3d 803, 809
(7th Cir. 2013) (“The expansive language in this
provision operates as a catch-all to cover ‘otherwise’
obstructive behavior that might not fall within the
definition of document destruction.”).

Furthermore, our peer circuits have applied the
statute to reach a wide range of obstructive acts, not
just those limited to tampering with documents or
objects. Those courts have found “otherwise” obstructive
conduct under subsection (c)(2) to include: (1) lying in
written responses to civil interrogatory questions,
Burge, 711 F.3d at 808-09; (2) soliciting information
about a grand jury investigation to evade surveillance,
Volpendesto, 746 F.3d at 286; (3) seeking a false alibi
witness, Petruk, 781 F.3d at 444, 447, (4) tipping off the
targets of criminal investigations, United States v.
Ahrensfield, 698 F.3d 1310, 1324-25 (10th Cir. 2012);
(5) asking third parties to create fraudulent physical
evidence, United States v. Desposito, 704 F.3d 221,
230-33 (2d Cir. 2013); (6) giving misleading testimony
in a preliminary injunction hearing, United States v.
Jefferson, 751 F.3d 314, 321 (5th Cir. 2014); (7) attempting
to orchestrate a grand jury witness’s testimony, United
States v. Mintmire, 507 F.3d 1273, 1290 (11th Cir.
2007); (8) making false statements to a grand jury,
United States v. Carson, 560 F.3d 566, 584 (6th Cir.
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2009); and (9) burning an apartment to conceal the
bodies of two murder victims, United States v. Cervantes,
No. 16-10508, 2021 WL 2666684, at *6 (9th Cir. June
29, 2021).

To defend a narrower reading of the statute, appellees
note that the above-cited cases involve “evidence
impairment,” Appellees’ Br. 25-26, and insist that “the
extension of Section 1512(c)(2) to acts not intended to
affect the availability or integrity of evidence is
unprecedented,” id. 16. While the cited cases happen
to address behavior that impaired evidence, none of
them suggests that subsection (¢)(2) is limited to such
conduct. Indeed, as discussed above, several of the
opinions affirmatively describe § 1512(c)(2) in capacious
terms. See, e.g., Petruk, 781 F.3d at 446-47; Volpendesto,
746 F.3d at 286. Moreover, contrary to appellees’ claim,
case law does not uniformly apply the statute to
circumstances involving evidence impairment: The
Second Circuit upheld a conviction under § 1512(c)(2)
where the defendant created a forged court order,
which did not impair evidence but deceived the
recipient into withdrawing an application for a writ of
mandamus. See United States v. Reich, 479 F.3d 179,
185-87 (2d Cir. 2007) (Sotomayor, J.).

Notably, no fewer than fourteen district judges in
this jurisdiction have adopted the broad reading of the
statute urged by the government to uphold the
prosecution of defendants who allegedly participated
in the Capitol riot.? Although the opinions of those

3 See Gillespie, 2022 WL 17262218, at *4-5 (Howell, J.); United
States v. Hale-Cusanelli, No. 21-cr-37, — F.Supp.3d
2022 WL 4300000, at *1 (D.D.C. Sept. 19, 2022) (McFadden J)
United States v. Robertson, 610 F. Supp. 3d 229, 233-35 (D.D.C.
2022) (Cooper, dJ.); United States v. Williams, No. 21-cr-618, 2022
WL 2237301, at *17 n.13 (D.D.C. June 22, 2022) (Berman
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district judges are not binding on us, the near
unanimity of the rulings is striking, as well as the
thorough and persuasive reasoning in the decisions.
See, e.g., McHugh, 2022 WL 1302880; Montgomery, 578
F. Supp. 3d 54; Sandlin, 575 F. Supp. 3d 16. The district
judge in the instant case stands alone in ruling that
§ 1512(c)(2) cannot reach the conduct of January 6
defendants.*

To be sure, outside of the January 6 cases brought
in this jurisdiction, there is no precedent for using
§ 1512(c)(2) to prosecute the type of conduct at issue in

Jackson, J.); United States v. Fitzsimons, 605 F. Supp. 3d 132,
137, 142-150 (D.D.C. 2022) (Contreras, J.); United States v.
Bingert, 605 F. Supp. 3d 111, 123-28 (D.D.C. 2022) (Lamberth,
d.); United States v. McHugh, No. 21-cr-453, 2022 WL 1302880,
at ¥*2-12 (D.D.C. May 2, 2022) (Bates, J.); United States v. Puma,
596 F. Supp. 3d 90, 107-08, 107 n.4 (D.D.C. 2022) (Friedman, J.);
United States v. Grider, 585 F. Supp. 3d 21, 29-31 (D.D.C. 2022)
(Kollar-Kotelly, J.); United States v. Nordean, 579 F. Supp. 3d 28,
43-46 (D.D.C. 2021) (Kelly, J.); United States v. Montgomery, 578
F. Supp. 3d 54, 69-79 (D.D.C. 2021) (Moss, dJ.); United States v.
Mostofsky, 579 F. Supp. 3d 9, 24-26 (D.D.C. 2021) (Boasberg, J.);
United States v. Caldwell, 581 F. Supp. 3d 1, 20-33 (D.D.C. 2021)
(Mehta, J.); United States v. Sandlin, 575 F. Supp. 3d 16, 24-28
(D.D.C. 2021) (Friedrich, J.).

* The only cases we are aware of that align with the district
court’s narrowed interpretation are United States v. Singleton,
No. H-06-80, 2006 WL 1984467, at *3 (S.D. Tex. July 14, 2006)
(“[T]o violate § 1512(c)(2), the charged conduct must have some
reasonable nexus to a record, document or tangible object.”); and
United States v. Hutcherson, No. 605-cr-39, 2006 WL 270019, at
*2 (W.D. Va. Feb. 3, 2006) (“Section 1512(c)(1) lists specific
conduct that is prohibited under this subsection; while § 1512(c)(2) is
intended to account for unenumerated conduct that violates the
subsection. If an individual corruptly obstructs an official
proceeding| ] through his conduct in relation to a tangible object,
such person violates this subsection.”). We have reviewed those
cases and find them unpersuasive.
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this case. But “the whole value of a generally phrased
residual clause ... is that it serves as a catchall for
matters not specifically contemplated ....” Republic of
Iraq v. Beaty, 556 U.S. 848, 860, 129 S.Ct. 2183, 173
L.Ed.2d 1193 (2009); see also Griffin, 589 F.2d at 206—
07 (“The obstruction of justice statute [§ 1503] was
drafted with an eye to the variety of corrupt methods
by which the proper administration of justice may be
impeded or thwarted, a variety limited only by the
imagination of the criminally inclined.” (citation and
internal quotation marks omitted)). As the Supreme
Court has noted: “[Tlhe fact that a statute can be
applied in situations not expressly anticipated by
Congress does not demonstrate ambiguity. It demon-
strates breadth.” PGA Tour, Inc. v. Martin, 532 U.S.
661, 689, 121 S.Ct. 1879, 149 L.Ed.2d 904 (2001)
(quoting Pa. Dep’t of Corr. v. Yeskey, 524 U.S. 206, 212,
118 S.Ct. 1952, 141 L.Ed.2d 215 (1998)).

C. Other Elements

Although the text of § 1512(c)(2) plainly extends to
a wide range of conduct, the statute contains some
important limitations: The act of “obstructling],
influenc[ing], and imped[ing]” described in subsection
(c)(2) must be accompanied by “corrupt” intent; and the
behavior must target an “official proceeding.” Those
other elements of a § 1512(c)(2) offense are not the
focus of this appeal, but we nevertheless note that they
provide significant guardrails for prosecutions brought
under the statute.

1. “Corrupt” Intent

The district court expressly declined to interpret
“corruptly” as used in § 1512(c), concluding only that
“the common meanings of ‘corruptly’ are sufficiently
capacious so as not to limit or clarify the actus reus
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charged in the Indictment.” Miller, 605 F.Supp.3d at
70 n.3 (denying government’s motion for reconsidera-
tion). I do not agree that the meaning of “corruptly” is
necessarily “capacious,” and note that a narrow con-
struction of “corruptly” would indeed limit the actus
reus of a § 1512(c)(2) violation. The requirement of
“corrupt” intent prevents subsection (c)(2) from sweep-
ing up a great deal of conduct that has nothing to do
with obstruction — for instance, lobbyists who know
they advocate for morally wrongful causes. See Appellees’
Br. 47. Notably, the other crimes enumerated in § 1512
— such as killing, threatening, or dissuading witnesses
— are classic examples of obstruction of justice. See
Obstruction of Justice, Black’s Law Dictionary (9th ed.
2009) (defining “obstruction of justice” as “willful act[s]
of corruption, intimidation or force which tends[ ] in
any way to distort or impede the administration of
law.” (quoting Rollin M. Perkins & Ronald N. Boyce,
Criminal Law 552 (3d ed. 1982))). Subsection (c)(2)
best fits with those crimes if “corruptly” constrains its
scope.

As relevant to the instant case, the allegations
against appellees appear to be sufficient to meet any
proposed definition of “corrupt” intent. Without express-
ing a preference for any particular definition of
“corruptly,” I consider three candidates. First, in
considering the meaning of 18 U.S.C. § 1512(b) in
Arthur Andersen LLP v. United States, the Supreme
Court noted that the “natural meaning” of “corruptly”
is “clear” and that the word is “normally associated
with wrongful, immoral, depraved, or evil” conduct.
544 U.S. 696, 705, 125 S.Ct. 2129, 161 L.Ed.2d 1008
(2005). Second, the government here asserts that the
element of a “corrupt” state of mind is satisfied when
a defendant acts “with a corrupt purpose,” through
“independently corrupt means,” or both. Gov’t’s Reply
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24 (quoting Sandlin, 575 F. Supp. 3d at 31); see also
United States v. North, 910 F.2d 843, 942—-43 (D.C. Cir.
1990) (Silberman, J., concurring and dissenting in
part). A third definition of the term “corruptly” was
endorsed by Justice Scalia in his partial concurrence
in United States v. Aguilar, which examined the
phrase “corruptly ... endeavors to influence, obstruct or
impede the due administration of justice” under § 1503.
515 U.S. at 616-17, 115 S.Ct. 2357 (Scalia, J., concurring
and dissenting in part). Justice Scalia quoted with
approval a jury instruction specifying that “[a]n act is
done corruptly if it’s done voluntarily and intentionally
to bring about either an unlawful result or a lawful
result by some unlawful method, with a hope or
expectation of either financial gain or other benefit to
oneself or a benefit of another person.” Id.

Under all those formulations, “corrupt” intent exists
at least when an obstructive action is independently
unlawful — i.e., an independently unlawful act is
necessarily “wrongful” and encompasses a perpetrator’s
use of “independently corrupt means” or “an unlawful
method.” Id.; North, 910 F.2d at 942—43 (Silberman, J.,
concurring and dissenting in part); see also Sandlin,
575 F. Supp. 3d at 33-34. Each appellee in this
consolidated appeal is charged with assaulting law
enforcement officers while participating in the Capitol
riot, and such behavior clearly meets the test of
independently unlawful conduct. Furthermore, the
additional element identified by Justice Scalia also
appears to be met: Appellees’ alleged intentions of
helping their preferred candidate overturn the
election results would suffice to establish a “hope or
expectation of either ... benefit to oneself or a benefit of
another person.” Aguilar,515 U.S. at 61617, 115 S.Ct.
2357 (Scalia, dJ., concurring and dissenting in part).
Thus, the sufficiency of the indictments in this case
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does not turn on the precise definition of “corruptly.”
Because the task of defining “corruptly” is not before
us and I am satisfied that the government has alleged
conduct by appellees sufficient to meet that element, I
leave the exact contours of “corrupt” intent for another
day.

The concurring opinion embraces the definition of
“corruptly” that requires proof that the defendant
acted “with an intent to procure an unlawful benefit
either for himself or for some other person.” Concurring
Op. at 352. But the meaning of “corruptly” was
discussed only peripherally in the parties’ briefs and
in the district court’s opinion, and no party requested
the standard that the concurrence adopts. Thus, the
detailed analysis proffered by the concurrence is not a
product of the crucible of litigation. See Carducci v.
Regan,714F.2d 171,177 (D.C. Cir. 1983) (“The premise
of our adversarial system is that appellate courts do
not sit as self-directed boards of legal inquiry and
research, but essentially as arbiters of legal questions
presented and argued by the parties before them.”);
accord United States v. Van Smith, 530 F.3d 967, 974
(D.C. Cir. 2008). Forgoing the benefits of the normal
litigation process may cause us to overlook arguments,
precedents, and practical considerations that the
parties would have brought to our attention to aid our
decision-making if they were given that opportunity.
Cf. United States v. West, 392 F.3d 450, 459 (D.C. Cir.
2004) (“Rulings on issues that have not been fully
argued run the risk of being improvident or ill-
advised.” (internal quotation and citation omitted)).
For example, the concurring opinion does not appear
to consider that there are around 50 other references
to “corruptly” in Title 18 of the U.S. Code. Adopting the
concurrence’s definition of “corruptly” could make it
more difficult for the government to prosecute all the
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crimes defined in those other statutes — including
obstruction of justice under 18 U.S.C. § 1503, a statute
for which the Supreme Court has declined to approve
the very definition of “corruptly” espoused by the
concurrence. See Aguilar, 515 U.S. at 599-602, 115
S.Ct. 2357. Adding a new element to be proved in other
prosecutions involving “corrupt” intent would be a
significant change, which the government has not
had a chance to address. At least one pending case on
this court’s docket squarely raises the definition of
“corruptly” under § 1512(c). See United States v.
Robertson, No. 22-3062. It is more prudent to delay
addressing the meaning of “corrupt” intent until that
issue is properly presented to the court.

Although the dissenting opinion disagrees with
this opinion about the scope of the actus reus under
§ 1512(c), we share much common ground on the issue
of mens rea. The dissent declines to settle on a precise
meaning of “corruptly” at this time, declines to endorse
the concurrence’s definition of “corruptly,” and recog-
nizes that § 1512(c) is not vague as applied to the
“extreme conduct” of the appellees in this case. See
Dissenting Op. at 378-82 (discussing possible defini-
tions of “corruptly”), 380—-82 (criticizing definition of
“corruptly” favored by the concurrence), 381-82
(stating that it is “true” that § 1512(c) “is not vague as
applied to the extreme conduct alleged here”). Notably,
there does not appear to be any conflict between the
dissent and this opinion regarding the sufficiency of
the allegations against the appellees in this case to
establish the requisite mens rea. The dissent expresses
concern about how to address the mens rea of advo-
cates, lobbyists, and peaceful protesters, who are not
before the court, see id. at 379-80, 381-82; but the
dissent never takes the position that appellees did not
act “corruptly” when they assaulted police officers to
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obstruct proceedings before the Congress. Instead, the
dissent argues only that the mens rea element does not
meaningfully limit the scope of § 1512(c) and that we
should acknowledge that Congress limited the actus
reus to narrow the reach of the statute. Id. at 382.°

® The concurrence suggests that its opinion might bind future
panels under Marks v. United States, 430 U.S. 188, 97 S.Ct. 990,
51 L.Ed.2d 260 (1977). The Marks rule instructs that, “when the
[Supreme] Court issues fragmented opinions, the opinion of the
Justices concurring in the judgment on the ‘narrowest grounds’
should be regarded as the Court’s holding.” King v. Palmer, 950
F.2d 771, 780 (D.C. Cir. 1991) (en banc) (quoting Marks, 430 U.S.
at 193, 97 S.Ct. 990). But this court has never applied Marks to
its own cases. It seems that only one federal appellate court has
done so, see Binderup v. U.S. Att’y Gen., 836 F.3d 336, 356 (3d
Cir. 2016) (en banc), and there is good reason not to extend Marks
any further. The Marks rule is “ ‘more easily stated than applied
.. [it] has so obviously baffled and divided the lower courts that
have considered it’ that it has created a ‘degree of confusion’ such
that it is not always ‘useful to pursue to the utmost logical
possibility.” United States v. Epps, 707 F.3d 337, 348 (D.C. Cir.
2013) (cleaned up) (quoting Nichols v. United States, 511 U.S.
738, 745-46, 114 S.Ct. 1921, 128 L.Ed.2d 745 (1994)). Moreover,
“[blecause it applies precisely when there is no majority view of
the law, Marks creates precedents that are unlikely to be either
legally correct or practically desirable.” Richard M. Re, Beyond
the Marks Rule, 132 Harv. L. Rev. 1942, 1946 (2019).

In any event, the instant case is a poor vehicle for applying
Marks. First, the concurring opinion’s attempt to establish its
view as controlling must fail because a majority of the panel has
expressly declined to endorse the concurrence’s definition of
“corruptly.” See supra at 339-41; Dissenting Op. at 381 (“The
concurrence’s approach thus requires transplanting into section
1512(c)(2) a mens rea requirement that has been used so far only
in tax law.”). Second, the concurrence’s definition is not one with
which this opinion “must necessarily agree as a logical conse-
quence of its own, broader position” because this opinion takes no
position on the exact meaning of “corruptly.” King, 950 F.2d at
782 (emphasis added). This opinion’s holding on “corruptly” is



27

Finally, appellees err in arguing that the term
“corruptly” “takes on unconstitutional vagueness” in
circumstances outside the context of a judicial pro-
ceeding. Appellees’ Br. 33. A criminal law violates the
Due Process Clause if it is “so vague that it fails to give
ordinary people fair notice of the conduct it punishes,
or so standardless that it invites arbitrary enforce-
ment.” Johnson v. United States, 576 U.S. 591, 595, 135
S.Ct. 2551, 192 L.Ed.2d 569 (2015). Appellees contend
that prohibiting “bad, evil, and improper” purposes is
insufficient where congressional proceedings are
implicated because “no one can seriously question that
people constantly attempt, in innumerable ways, to
obstruct or impede congressional committees.” Appellees’
Br. 33-34 (quoting North, 910 F.2d at 882; United
States v. Reeves, 752 F.2d 995, 999 (5th Cir. 1985)). But
it is beyond debate that appellees and other members
of the public had fair notice that assaulting law
enforcement officers in an effort to prevent Congress
from certifying election results was “wrongful” and
“corrupt” under the law. See also Dissenting Op. at
381-82 (stating that it is “true” that § 1512(c) “is not
vague as applied to the extreme conduct alleged here”).

grounded in the mere sufficiency of the allegations in this
particular case — it states only that the alleged conduct of the
three appellees is sufficient under any understanding of “corrupt”
intent. See supra at 339—40, 341. By contrast, the concurring
opinion goes further and affirmatively adopts a new test for
“corrupt” intent that has not been requested by any party — that
is not a “logical subset” of an opinion that expresses no preference
for any definition of “corruptly.” See supra at 340; King, 950 F.2d
at 781; ¢f. Abbas v. Foreign Pol’y Grp., LLC, 783 F.3d 1328, 1337
(D.C. Cir. 2015) (“[N]either opinion can be considered the Marks
middle ground or narrowest opinion, as the four Justices in
dissent simply did not address the issue.”).
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2. “Official Proceeding”

The district court ruled that congressional certifica-
tion of the Electoral College count is an “official
proceeding.” See Miller, 589 F. Supp. 3d at 66—67 (“[Al]s
used in § 1512, ‘official proceeding’ is a defined term,
and its definition covers the Congressional certifica-
tion of Electoral College results.”). Appellees challenge
that ruling, apparently as an alternative basis to
uphold the district court’s dismissal of the § 1512(c)(2)
count. See Yeager v. United States, 557 U.S. 110, 126,
129 S.Ct. 2360, 174 L.Ed.2d 78 (2009) (prevailing party
may defend judgment on any grounds properly raised
below); United States v. Coughlin, 610 F.3d 89, 108
(D.C. Cir. 2010) (explaining that “this court can affirm
a correct decision even if on different grounds than
those assigned in the decision on review” (citation
omitted)).

We agree with the district court. The statutory
definition of “official proceeding” under § 1512(c)(2)
includes a “proceeding before the Congress.” 18 U.S.C.
§ 1515(a)(1)(B). Although appellees strain to argue
that the Electoral College vote certification is not a
“proceeding before the Congress” because it does not
involve “investigations and evidence,” Appellees’ Br.
40, 43-47, we see no such limit in the ordinary
meaning of the word “proceeding.” See Proceeding,
Oxford English Dictionary (2d ed. 1989) (“[T]he carry-
ing on of an action or series of actions.”). Appellees rely
on a narrower, alternative definition of “proceeding” to
support their position — “[t]he regular and orderly
progression of a lawsuit, including all acts and events
between the time of commencement and the entry of
judgment; any procedural means for seeking redress
from a tribunal or agency; and the business conducted
by a court or other official body; a hearing.” Appellees’
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Br. 45 (citing United States v. Ermoian, 752 F.3d 1165,
1169 (9th Cir. 2013) (quoting Proceeding, Black’s Law
Dictionary (8th ed. 2004))). But that definition is inapt

when interpreting the meaning of a “proceeding before
the Congress.” 18 U.S.C. § 1515(a)(1)(B) (emphasis added).

Notably, Congress follows statutory directives to
complete the certification of the Electoral College vote,
including: (1) convening a joint session at 1:00 PM on
January 6 in the year following the presidential
election; (2) appointing four tellers to read and list the
votes; (3) announcement of the voting results by the
President of the Senate; and (4) allowing written objec-
tions from members of Congress, subject to a procedure
for submitting and resolving such objections. See 3
U.S.C. § 15. Those directives reflect Congress’s own
intent that the vote certification shall be a “proceeding
before the Congress.” 18 U.S.C. § 1515(a)(1)(B).

koK

In sum, the necessity of “corrupt” intent and the
statutory definition of “official proceeding” both serve
to meaningfully cabin the scope of § 1512(c)(2). The
statute therefore is not so expansive as to demand a
narrowing construction, as appellees appear to contend.

II. Alternative Interpretations

In contrast to the straightforward reading of
§ 1512(c)(2) urged by the government, appellees and
the district court’s interpretations of the statute “read
like elaborate efforts to avoid the most natural meaning
of the text.” Patel v. Garland, — U.S. , 142 S. Ct.
1614, 1623, 212 L.Ed.2d 685 (2022). The district court
deployed tools of statutory construction and a historical
analysis to conclude that § 1512(c)(2) is applicable only
if a defendant takes “action with respect to a document,
record, or other object in order to corruptly obstruct,
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impede or influence an official proceeding.” Miller, 589
F. Supp. 3d at 78. Appellees employ the same tools to
argue that the subsection is restricted to “discrete acts
intended to affect the availability or integrity of
evidence used in an official proceeding.” Appellees’ Br.
15. Additionally, appellees assert that § 1512(c)(2) does
not apply to their alleged conduct under the principles
of lenity and restraint. Although we find the language
of the statute unambiguous and could end our analysis
there, see Conn. Nat’l Bank, 503 U.S. at 253-54, 112
S.Ct. 1146, we have nevertheless reviewed the district
court’s detailed analysis, as well as appellees’ alternative
construction. We find both interpretations unpersuasive.

A. Statutory Text and Structure

The district court construed the term “otherwise” in
§ 1512(c)(2) to mean “similar ... in some respects but
different in others.” See Miller, 589 F. Supp. 3d at 71
(quoting Begay, 553 U.S. at 144, 128 S.Ct. 1581). This
construction requires a violation of subsection (c)(2) to
be “similar” to the violation proscribed in subsection
(c)(1). Thus, according to the district court, (c)(2)
captures only offenses related to documents, records,
or objects that are not covered by subsection (c)(1).

Appellees, meanwhile, endorse the district court’s
definition of “otherwise” but argue that the similarity
between the two subsections is that they both address
“evidence impairment.” Appellees’ Br. 18-20. Appellees
further assert that their narrowing interpretation is
compelled by the principles that courts should not
construe general terms to render a statute’s more
specific proscriptions meaningless (the ejusdem generis
canon) and should construe words in a statute in light
of the company they keep (the noscitur a sociis canon).
In their view, the terms “obstruct[ing], influenc[ing], or
imped[ing]” found in subsection (c)(2) are general ones
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that follow and “keep company” with subsection (c)(1)’s
“more specific” terms of “alter[ing], destroyling],
mutilat[ing], or concealling].” Appellees’ Br. 19. As a
result, they contend, “subsection (c)(2) criminalizes
acts different from the object-impairment crimes listed
in subsection (c)(1) but which are still intended to
affect the integrity or availability of evidence ....” Id. at 20.

As an initial matter, it is implausible that Congress
intended § 1512(c)(2) to apply to obstructive acts
related only to documents, objects, records, or other
evidence, yet chose the words “otherwise obstructs,
influences, or impedes any official proceeding” to
express that intent. If Congress’s goal were to
criminalize a subset of obstructive behavior, it easily
could have used words that precisely define that
subset, such as “otherwise compromises a record,
document, or other object,” or “otherwise impairs the
integrity or availability of evidence for use in an
official proceeding.” See Montgomery, 578 F. Supp. 3d
at 73. In fact, Congress enacted exactly that kind of
precise directive in § 1505 and in § 1519, the latter at
the same time as § 1512(c). See 18 U.S.C. § 1505
(“Whoever ... withholds, misrepresents, removes from
any place, conceals, covers up, destroys, mutilates,
alters, or by other means falsifies any documentary
material ... [s]hall be [fined, imprisoned, or both].”);
§ 1519 (“Whoever ... alters, destroys, mutilates, conceals,
covers up, falsifies, or makes a false entry in any
record, document, or tangible object ... shall be [fined,
imprisoned, or both].”); see also Sarbanes-Oxley Act,
Pub. L. No. 107-204, § 802(a), 116 Stat 745, 800 (2002).
Congress thus has demonstrated its capacity to clearly
target document-related misconduct when it wishes to
do so. To accept either the document-focused or
evidence-limited interpretation of § 1512(c), we would
have to conclude that Congress expressed its intent
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with words that were almost certain to be misunder-
stood. See supra Section 1.B (enumerating the many
federal courts that have given § 1512(c)(2) its natural,
broad reading and failed to decode the statute’s
ostensibly “true” meaning).

The district court’s cramped, document-focused
interpretation is also dubious because the words of
§ 1512(c)(1) are already quite comprehensive —
that subsection addresses “alter[ing], destroyl[ing],
mutilat[ing], or conceal[ing]” documents, records, and
objects. It is difficult to envision why a catch-all aimed
at even more document-related acts would be neces-
sary as a backstop. Although the district court opined
that § 1512(c)(1) arguably does not account for conduct
that “covers up, falsifies, or makes a false entry in” a
record or document, see Miller, 589 F. Supp. 3d at 71,
we cannot assume, and think it unlikely, that Congress
used expansive language to address such narrow
concerns. We must accept, and think it far more likely,
that Congress said what it meant and meant what it
said: Section 1512(c)(2) prohibits all acts that obstruct,
influence, or impede any official proceeding or attempt
to do so, beyond the document or object-related acts
that are already covered by § 1512(c)(1). See Conn.
Nat’l Bank, 503 U.S. at 253-54, 112 S.Ct. 1146.

The district court appeared to believe that its
interpretation of § 1512(c)(2) was compelled by Begay
v. United States. See Miller, 589 F. Supp. 3d at 71, 71
n.8. There, the Supreme Court considered whether
driving under the influence (“DUI”) qualified as a
violent felony under 18 U.S.C. § 924(e)(2)(B)(ii), which
defines a violent felony as a crime punishable by over
a year’s imprisonment that “is burglary, arson, or
extortion, involves use of explosives, or otherwise
involves conduct that presents a serious potential risk
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of physical injury to another ....” § 924(e)(2)(B)(i)
(emphasis added); Begay, 553 U.S. at 140, 128 S.Ct.
1581. The Court concluded that a DUI was not a
violent felony because “the provision’s listed examples
— burglary, arson, extortion, or crimes involving the
use of explosives — illustrate the kinds of crimes that
fall within the statute’s scopel,]” and a DUI was not
“roughly similar, in kind as well as in degree of risk
posed, to the examples themselves.” Begay, 553 U.S. at
142-43, 128 S.Ct. 1581. In reaching that conclusion,
the Court rejected the government’s argument “that
the word ‘otherwise’ is sufficient to demonstrate that
the examples do not limit the scope of the clause.” Id.
at 144, 128 S.Ct. 1581 (emphasis in original).

Begay is inapposite because it interprets a statute
with a very different structure. Section 924(e)(2)(B)(ii1)
includes a list of examples followed by “otherwise” in a
single, unbroken sentence within the same subparagraph.
See § 924(e)(2)(B)(i1) (“burglary, arson, or extortion,
involves use of explosives, or otherwise involves conduct
that presents a serious potential risk of physical injury
to another” (emphasis added)). By contrast, the “other-
wise” clause in § 1512(c)(2) sits within a separately
numbered subparagraph, after a semicolon and line
break, all of which put distance between it and the lists
of verbs and objects included in subsection (c)(1). Thus,
while the position of “otherwise” in § 924(e)(2)(B)(ii)
inherently relates the word to the list immediately
before it, § 1512(c)(2)’s structure places (c)(1) and (¢)(2)
“visually on an equal footing and indicat[es] that they
have separate meanings.” Loughrin v. United States,
573 U.S. 351, 359, 134 S.Ct. 2384, 189 L.Ed.2d 411
(2014) (explaining that “two clauses [that] have separate
numbers, line breaks before, between, and after them,
and equivalent indentation” have “separate meanings.”).



34

Moreover, Begay did not ultimately rely on the more
obscure reading of “otherwise” embraced by the
district court and appellees, focusing instead on the
structure of § 924(e)(2)(B)(ii). Indeed, the Begay Court
conceded that the definition of “otherwise” favored by
the district court and appellees need not inexorably be
applied, noting that “the word ‘otherwise’ can (we do
not say must) refer to a crime that is similar to the
listed examples in some respects but different in
others ....” Id. at 144, 128 S.Ct. 1581 (emphasis in
original) (citing id. at 150-51, 128 S.Ct. 1581 (Scalia,
dJ., concurring in the judgment)). Begay thus does not
dictate an evidence-focused reading of § 1512(c)(2),
and does not necessarily even support it.

Appellees’ invocation of the ejusdem generis and
noscitur a sociis canons also does not convince us to
reject the natural reading of § 1512(c)(2). “The ejusdem
generis canon applies when a drafter has tacked on a
catchall phrase at the end of an enumeration of
specifics, as in dog, cats, horses, cattle, and other
animals.” Antonin Scalia & Bryan A. Garner, Reading
Law: The Interpretation of Legal Texts 199 (2012)
(emphasis in original). In other words, the canon
requires that the term at issue be “directly preceded
by a list of terms.” Overdevest Nurseries, L.P. v. Walsh,
2 F.4th 977,983 (D.C. Cir. 2021). Likewise, the noscitur
a sociis or associated-words canon generally instructs
that “a word is known by the company it keeps,” Ali v.
Fed. Bureau of Prisons, 552 U.S. 214, 226, 128 S.Ct.
831,169 L.Ed.2d 680 (2008), but requires some context
cues indicating that the statutory text should be
limited by its company, see id., and “especially holds
that ‘words grouped in a list should be given related
meanings,” Scalia & Garner, Reading Law 195
(quoting Third Nat’l Bank in Nashville v. Impac Ltd.,
432 U.S. 312, 322, 97 S.Ct. 2307, 53 L.Ed.2d 368
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(1977)). See also Overdevest Nurseries, 2 F.4th at 983
(“[Tlhe noscitur canon appllies] when the term in
question is directly preceded by a list of terms.”). In
§ 1512(c)(2), the word “otherwise” does not immediately
follow a list of terms. The supposedly general verbs
appellees cite are in separate subparagraphs that
provide no other cues that they should be read in concert
with the specific verbs or objects preceding them. See
§ 1512(c)(2); Ali, 552 U.S. at 226, 128 S.Ct. 831.

More fundamentally, appellees do not identify any
“common attribute” connecting the two subsections,
undermining their reliance on contextual canons. See
Ali, 552 U.S. at 224-26, 128 S.Ct. 831. The subsections’
disparate verbs and objects defy any attempt to group
them together: subsection (c)(1) protects “a record,
document, or other object” from being “altered, destroyed,
mutilated or concealed” while subsection (c)(2) prohibits
“obstructing, influencing or impeding any official pro-
ceeding.” § 1512(c). The verbs and nouns in each
subsection do not share any qualities or characteristics
that help determine their meaning in context. Indeed,
it is challenging to imagine how anyone could either
alter, destroy, mutilate, or conceal an official proceeding,
or obstruct, influence, or impede a record. See Ali, 552
U.S. at 224-26, 128 S.Ct. 831; ¢f. Yates, 574 U.S. at 549—
52, 135 S.Ct. 1074 (Alito, J. concurring in the judgment)
(explaining that noscitur a sociis and ejusdem generis
canons applied in part because the verbs and nouns
shared common attributes). The ejusdem generis and
noscitur a sociis canons are therefore irrelevant. See
also Yates v. United States, 574 U.S. 528, 545, 135 S.Ct.
1074, 191 L.Ed.2d 64 (2015) (explaining that Begay
relied on principle of ejusdem generis).
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B. Statutory History and Context

The district court concluded, and appellees now
argue, that § 1512(c)(2)’s historical development and
context foreclose the natural reading of its words. Of
course, we need not consider the legislative history
because the meaning of the statute is clear from its
text. See Milner v. Dep’t of Navy, 562 U.S. 562, 572, 131
S.Ct. 1259, 179 L.Ed.2d 268 (2011); N. Am. Butterfly
Ass’n v. Wolf, 977 F.3d 1244, 1261 (D.C. Cir. 2020).
Nevertheless, we have reviewed the district court’s
analysis of the statute’s development and history and
find nothing in those materials that is inconsistent
with a broad reading of the statute.

1. Statutory Development and Legislative
History

Congress enacted § 1512(c)(2) as part of the
Sarbanes-Oxley Act. That “Act, all agree, was prompted
by the exposure of Enron’s massive accounting fraud
and revelations that the company’s outside auditor,
Arthur Andersen LLP, had systematically destroyed
potentially incriminating documents.” Yates, 574 U.S.
at 535-36, 135 S.Ct. 1074. The Enron prosecutions
revealed a critical gap in the U.S. Code: The then-
current version of § 1512(b) prohibited a defendant
from persuading another person to destroy records in
connection with an investigation or other proceeding
but imposed no liability on those who personally
destroyed evidence. See id. at 536, 135 S.Ct. 1074; see
also S. Rep. No. 107-146, at 6-7 (May 6, 2002)
(“[Clertain current provisions in Title 18, such as
section 1512(b), make it a crime to persuade another
person to destroy documents, but not a crime for a
person to destroy the same documents personally. ...
[I]n the current Andersen case, prosecutors have been
forced to use the ‘witness tampering’ statute, 18 U.S.C.
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1512, and to proceed under the legal fiction that the
defendants are being prosecuted for telling other
people to shred documents, not simply for destroying
evidence themselves.”).

The district court and appellees contend that a
broad reading of the statute is unsupported by the
statutory history because such a construction does
more than simply fill the gap exposed by the Enron
scandal. But any discrepancy between Congress’s
primary purpose in amending the law and the broad
language that Congress chose to include in § 1512(c)(2)
must be resolved in favor of the plain meaning of the
text. After all, “statutory prohibitions often go beyond
the principal evil to cover reasonably comparable evils,
and it is ultimately the provisions of our laws rather
than the principal concerns of our legislators by which
we are governed.” Oncale v. Sundowner Offshore
Servs., Inc., 523 U.S. 75,79, 118 S.Ct. 998, 140 L.Ed.2d
201 (1998); accord Bostock v. Clayton Cnty., — U.S.
——,140 S. Ct. 1731, 1749, 207 L.Ed.2d 218 (2020).

Appellees and the district court’s reliance on
legislative history to support their interpretations of §
1512(c) is also unavailing. Although the Senate Report
on the initial draft of the Sarbanes-Oxley Act explains
that provisions like § 1519 were intended to address
corporate, evidence-related fraud, see Yates, 574 U.S. at
536, 135 S.Ct. 1074, that Report sheds no light on the
purpose of § 1512(c). Unlike the other provisions of the
Act, § 1512(c) was introduced in a floor amendment
late in the legislative process. See 128 Cong. Rec.
S6542 (daily ed. July 10, 2002). The title of that
amendment — “Tampering with a Record or Otherwise
Impeding an Official Proceeding” — not only tracks the
language of subsections § 1512(¢)(1) and (c)(2), but also
suggests that subsection (c)(2) prohibits any obstruction
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of an official proceeding. See id. (emphasis added);
Sarbanes-Oxley Act, § 1102; see also Yates, 574 U.S. at
540, 135 S.Ct. 1074 (“While ... headings are not
commanding, they supply cues” about Congress’s intent).

The district court and appellees postulate that the
title of § 1512 — “Tampering with a witness, victim, or
an informant” — is significant because it “captures the
narrow, evidentiary focus of the rest of the statute.”
Miller, 589 F. Supp. 3d at 73 n.9. But as the district
court acknowledged, that title does not reflect any of
the behavior prohibited by § 1512(c). See Miller, 589 F.
Supp. 3d at 73 n.9. It appears that Congress chose not
to update the title of § 1512 when it passed the
Sarbanes-Oxley Act, even though the Act indisputably
expanded liability under that section. Compare Victim
and Witness Protection Act of 1982, Pub. L. No. 97-291,
§ 4, 96 Stat 1248, 1249 (1982) (originally enacting
§ 1512), with Sarbanes-Oxley Act § 1102. We therefore
find the title of the amendment proposing § 1512(c)
more enlightening than the outdated and unaltered
title of § 1512.

The only other hints about Congress’s intent in
adding § 1512(c) are found in floor statements. “[F]loor
statements by individual legislators rank among the
least illuminating forms of legislative history.” See
NLRB v. SW Gen., Inc., 580 U.S. 288, 307, 137 S.Ct.
929, 197 L.Ed.2d 263 (2017). To the extent that such
statements are *348 **334 useful here, they suggest
that § 1512(c) was intended to cover more than just
document-related or evidence-impairment crimes. To
be sure, some statements by Senators Trent Lott and
Orrin Hatch reflect a desire to prohibit the destruction
of documents or evidence. See 148 Cong. Rec. S6545
(statement of Sen. Lott) (“The second section [of
the amendment] would enact stronger laws against
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document shredding ... I think this is something we
need to make clear so we do not have a repeat of what
we saw with the Enron matter earlier this year.”),
S6550 (statement of Sen. Hatch) (“[T]his amendment
would permit the government to prosecute an individ-
ual who acts alone in destroying evidence, even where
the evidence is destroyed prior to the issuance of a
grand jury subpoena.”). Yet Senator Hatch also indi-
cated that the amendment was aimed at obstruction
generally, remarking that it “strengthens an existing
federal offense that is often used to prosecute docu-
ment shredding and other forms of obstruction of
Justice.” Id. S6550 (emphasis added).

In short, subsection (¢)(2)’s historical development is
entirely consistent with the broad language of its text.

2. Statutory Context: Surplusage and
Mouseholes

The district court and appellees further believe that
the doctrine disfavoring “surplusage” weighs in favor
of a limiting interpretation. They contend that reading
subsection (c)(2) broadly renders other, more specific
prohibitions, like those in subsection (c)(1), unnecessary
or “surplusage.” Specifically, the district court asserted
that the broad reading of § 1512(c)(2) would swallow
conduct already made unlawful by provisions in § 1512
that generally prohibit indirect attempts to obstruct or
impede a proceeding.® Appellees add that the natural
reading of § 1512(c)(2) would duplicate § 1503 and § 1505.

6 The overlapping provisions cited by the court include
§ 1512(a)(1)(A) and (B) (prohibiting killing another for obstructive
purposes); § 1512(a)(2)(A), (B)(i), and (B)(iii)—(iv) (prohibiting
using physical force or the threat of physical force against any
person for obstructive purposes); § 1512(b)(1) (prohibiting intimi-
dation, threats, or corrupt persuasion of another to obstruct
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As the district court acknowledged, “superfluity is
not typically, by itself, sufficient to require a particular
statutory interpretation.” Miller, 589 F. Supp. 3d at 73
(citing Hubbard v. United States, 514 U.S. 695, 714
n.14, 115 S.Ct. 1754, 131 L.Ed.2d 779 (1995)). Indeed,
“Iwle find redundancies that are ... pitted against
otherwise plain meanings to be feeble interpretive
clues.” Mercy Hosp., Inc. v. Azar, 891 F.3d 1062, 1068
(D.C. Cir. 2018). Moreover, “substantial” overlap
between provisions “is not uncommon in criminal
statutes.” Loughrin, 573 U.S. at 358 n.4, 134 S.Ct. 2384
(citing Hubbard, 514 U.S. at 714 n.14, 115 S.Ct. 1754).
Here, even if we were to accept the interpretations of
the district court and appellees, there would be numer-
ous other subsections that also apply to corruptly
obstructing an official proceeding through conduct
affecting documents, records, or other objects, or the
integrity or availability of evidence.” Thus, the canon

testimony in an official proceeding); § 1512(b)(2)(A), (C), and (D)
(prohibiting causing or inducing any person to withhold testimony or
evidence from an official proceeding, to avoid appearing or provid-
ing evidence at an official proceeding, or to be absent from an
official proceeding); and § 1512(d)(1) (prohibiting harassment of
another that obstructs any person from attending or testifying in
an official proceeding).

" See, e.g., § 1503 (forbidding corruptly influencing, obstruct-
ing, or impeding the due administration of justice, or attempting
to do s0); § 1512(a)(1)(B), (a)(2)(B)()-(i), (b)(2)(A)—(B) (forbidding
violence, intimidation, corrupt persuasion, or misleading conduct
against another, with intent to cause a person to withhold
testimony or a record, document, or other object from an official
proceeding; or with intent to cause a person to impair an object’s
integrity or availability in an official proceeding — or attempting
to do so); § 1519 (forbidding knowingly altering, destroying,
mutilating, concealing, covering up, falsifying, or making a false
entry in a record, document, or tangible object with intent to
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against superfluity carries little weight here because
it “merely favors that interpretation which avoids
surplusage,” not the construction substituting one
instance of superfluous language for another.” See
United States v. Ali, 718 F.3d 929, 938 (D.C. Cir. 2013)
(emphasis in original) (quoting Freeman v. Quicken
Loans, Inc., 566 U.S. 624, 635, 132 S.Ct. 2034, 182
L.Ed.2d 955 (2012)).

Much of the superfluity engendered by § 1512(c) is
easily explained by the fact that Congress drafted and
enacted that subsection after the rest of § 1512. See
Yates, 574 U.S. at 541, 135 S.Ct. 1074. Subsection (c)
prohibits both direct and indirect obstruction of official
proceedings, and adds a catch-all provision. The
subsection was inserted into a statute that already
addressed specific forms of indirect obstruction of
proceedings — subsections (a), (b), and (d) prohibit
interfering with other persons in various ways. Congress
could have eliminated the overlap between subsection
(c) and the other existing provisions only if it completely
rewrote § 1512, rather than just adding the new
subsection. Congress reasonably declined to do that.
Instead, Congress chose to allow overlap in several
parts of the statutory scheme. Compare 18 U.S.C.
§ 1505, with 18 U.S.C. § 1519; ¢f. Aguilar, 515 U.S. at
616, 115 S.Ct. 2357 (Scalia, J., concurring and dissenting
in part) (“The fact that there is now some overlap
between § 1503 and § 1512 is no more intolerable than
the fact that there is some overlap between the
omnibus clause of § 1503 and the other provisions of
§ 1503 itself”). Nor is the fact that overlapping
subsections have different penalties a reason to
contradict the plain meaning of subsection (c)(2). See

impede, obstruct, or influence an investigation by, or the proper
administration of, a federal department or agency).
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United States v. Batchelder, 442 U.S. 114, 120-21, 99
S.Ct. 2198, 60 L.Ed.2d 755 (1979) (finding no ambiguity
in 18 U.S.C. § 924(a) even though 18 U.S.C. § 1202
“provides different penalties for essentially the same
conduct,” because that is “no justification for taking
liberties with unequivocal statutory language.”).

The district court was additionally troubled by the
placement of subsection (c)(2). It reasoned that subsec-
tion (¢)(2) was much broader in scope than subsections
(a), (b), (c)(1), or (d), and that this “inconsistency would
come in the oddest of places: in a subsection of a
subsection nestled in the middle of the statute.” Miller,
589 F. Supp. 3d at 73. Appellees similarly argue that
the broad reading of § 1512(c)(2) would locate “an
elephant in a mousehole.” Appellees’ Br. 30.

The “elephants in mouseholes” principle does not
apply here. That principle recognizes that “Congress ...
does not alter the fundamental details of a regulatory
scheme in vague terms or ancillary provisions — it
does not, one might say, hide elephants in mouseholes.”
Whitman v. Am. Trucking Ass’ns, Inc., 531 U.S. 457,
468, 121 S.Ct. 903, 149 L.Ed.2d 1 (2001). Section
1512(c)(2) is not vague, as we have explained. Nor is it
an “ancillary provision.” Subsection (¢) expands the
scope of § 1512 to cover direct acts of obstruction. It
forbids corrupt obstruction of official proceedings and
is logically located within a section that enumerates
obstructive offenses that affect official proceedings.
And that section, in turn, sits within a Chapter
dedicated to obstruction crimes. See Yates, 574 U.S. at
540-42, 135 S.Ct. 1074 (explaining that Congress
placed § 1512(c) among the statutory scheme’s “broad
proscriptions” that “address obstructive acts relating
broadly to official proceedings and criminal trials”). As
we have already discussed, the location of the
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provision is explained by its late addition during the
legislative process and its purpose of expanding liability
without rewriting § 1512 in its entirety. Furthermore,
we are unconcerned about the relative placement of
subsections (¢)(1) and (c)(2). It is common for a more
specific subsection — such as the one involving docu-
ments, records, and objects — to appear first, followed
by a catch-all provision. See, e.g., 18 U.S.C. §§ 1503,
1505; see also supra Section I.A. Accordingly, we are
unmoved by any claims of superfluity and “elephants
in mouseholes.”

C. Lenity and Restraint

Finally, the district court cited the principle of
restraint and the rule of lenity to decline to apply
§ 1512(c)(2) to the alleged conduct of appellees; and
appellees urge us to rely on those concepts here. Both
are inapplicable.

Under the principle of restraint, “when choice has to
be made between two readings of what conduct
Congress has made a crime, it is appropriate, before
we choose the harsher alternative, to require that
Congress should have spoken in language that is clear
and definite.” Dowling v. United States, 473 U.S. 207,
214, 105 S.Ct. 3127, 87 L.Ed.2d 152 (1985) (citations
and internal quotation marks omitted). Similarly,
“[t]he rule of lenity requires ambiguous criminal laws
to be interpreted in favor of the defendants subjected
to them.” United States v. Santos, 553 U.S. 507, 514,
128 S.Ct. 2020, 170 L.Ed.2d 912 (2008). The rule thus
“applies only when a criminal statute contains a
‘grievous ambiguity or uncertainty, and ‘only if, after
seizing everything from which aid can be derived, the
Court ‘can make no more than a guess as to what
Congress intended.” Ocasio v. United States, 578 U.S.
282, 295 n.8, 136 S.Ct. 1423, 194 L.Ed.2d 520 (2016)
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(quoting Muscarello v. United States, 524 U.S. 125,
138-39, 118 S.Ct. 1911, 141 L.Ed.2d 111 (1998)); see
also United States v. Shabani, 513 U.S.10,17,115 S.Ct.
382, 130 L.Ed.2d 225 (1994) (explaining that the rule
“applies only when, after consulting traditional canons
of statutory construction, we are left with an ambigu-
ous statute.”). As we have explained, the language of
§ 1512(c)(2) is clear and unambiguous. Restraint and
lenity therefore have no place in our analysis.
kok ok

For all the foregoing reasons, we conclude that the
district court erred in dismissing the counts charging each
appellee with Obstruction of an Official Proceeding under
18 U.S.C. § 1512(c)(2). Appellees’ alleged conduct falls com-
fortably within the plain meaning of “corruptly ... obstruct-
[ing], influenc[ing], or imped[ing] [an] official proceeding,
or attempt[ing] to do so.” The alternative interpreta-
tions of § 1512(c)(2) proffered by the district court and
appellees fail to convince us to depart from the natural
reading of the statute’s unambiguous text. Accordingly, we
reverse the orders of the district court, and remand for
further proceedings consistent with this opinion.?

8 T respectfully disagree with our dissenting colleague. The
dissent does not appear to dispute that our interpretation of §
1512(c) is the most natural reading of the statute. Rather, it relies
primarily on perceived ambiguity and the rule of lenity to reject
our reading. The dissenting opinion chooses to adopt the “evidence-
impairment” approach because it “has a bit of a Goldilocks quality
to it — not too narrow and not too broad, but just right.”
Dissenting Op. at 370. Even assuming ambiguity, however, the
dissenting opinion cites no authority — other than Goldilocks —
for replacing the most natural reading of the statute with an
alternative interpretation that has no basis in the statutory text
but feels “just right.” Id. Nor can the dissenting opinion’s
unorthodox methodology be justified by its goal of avoiding the
broad implications of what Congress wrote in the statute. Although
the dissenting opinion cites Bond v. United States, 572 U.S. 844,
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So ordered.

860, 134 S.Ct. 2077, 189 L.Ed.2d 1 (2014), for the proposition that
a statute’s expansive reach can create ambiguity, Dissenting Op.
at 376-77, that case does not explain why the dissent selects the
atextual evidence-impairment theory over the district court’s physical-
evidence limitation, which is at least grounded in statutory language.
The dissenting opinion appears to be premised on a misunder-
standing of the text and structure of § 1512(c). It describes § 1512(c) as
containing the following type of list: “A, B, C, or otherwise D.” See
Dissenting Op. at 367—68. According to the dissent, “in ordinary
English usage, the verbs preceding a residual otherwise clause
usually do help narrow its meaning.” Id. at 365 (emphasis in
original). Moreover, the dissent notes, the interpretation of such
a list should not change if it is punctuated differently, such as
with semicolons: “A; B; C; or otherwise D.” Id. at 368. But the
structure of § 1512(c) is considerably more complicated than the
dissent would have us believe. Tellingly, every example of “A, B,
C, or otherwise D” proffered by the dissent involves a straightfor-
ward list of actions or things, followed by an “otherwise clause”
that features a single, related verb or noun. Id. at 365 (“punches,
kicks, bites, or otherwise injures”), 365, (“lions, tigers, giraffes,
and other animals”), 368 (“drive ...; accelerate or decelerate ...;
change lanes ...; cut off or tailgate other cars; yell, gesture, or
make strange faces ...; or otherwise put us in danger ....”). Unlike
the dissent’s asserted analogies, however, § 1512(c) includes both
a list of verbs and a list of objects before “otherwise,” with a
completely different list of verbs and a different type of object
following “otherwise.” See 18 U.S.C § 1512(c) (“alters, destroys,
mutilates, or conceals a record, document, or other object ...; or
otherwise obstructs, influences, or impedes any official proceeding”).
The actual statutory structure is therefore more like the
following: “Whoever does A, B, or C to lions, tigers, or giraffes; Or
otherwise does X, Y, or Z to the jungle” will suffer consequences.
The dissent’s insistence that § 1512(c) follows the “A, B, C, or
otherwise D” pattern is puzzling, given its concession that the
statute’s two subsections “do not fit neatly together,” making “any
harmonization ... textually awkward.” Dissenting Op. at 370. The
provisions of § 1512(c) are a poor fit for the dissenting opinion’s
extensive analysis of the simple “A, B, C, or otherwise D”
formulation. Because the dissenting opinion interprets a statutory
structure that is not before us, its reasoning is unconvincing.
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Walker, Circuit Judge, concurring in part and
concurring in the judgment:

On January 6, 2021, Joseph Fischer, Edward Lang,
and Garret Miller allegedly joined in that day’s riot at
the United States Capitol. They were indicted on
multiple counts, including under 18 U.S.C. § 1512(c)(2)
for “corruptly ... obstruct[ing], influenc[ing], or imped[ing]”
an “official proceeding.” The district court dismissed
those counts after concluding that the Defendants’
alleged conduct is not covered by (c)(2).

That was a mistake. If proven at trial, the
Defendants’ “efforts to stop Congress from certifying
the results of the 2020 presidential election” are the
kind of “obstructive conduct” proscribed by (c)(2). Lead
Op. 8. I thus concur in the Court’s judgment and join
the lead opinion’s interpretation of (¢)(2)’s act element.

I do not join Section I.C.1 of the lead opinion —
which declines to decide the scope of (¢)(2)’s “corrupt| ]”
mental state — because I believe that we must define
that mental state to make sense of (c)(2)’s act element.
If (¢)(2) has a broad act element and an even broader
mental state, then its “breathtaking” scope is a poor
fit for its place as a residual clause in a broader
obstruction-of-justice statute. See Van Buren v. United
States, — U.S. , 141 S. Ct. 1648, 1661, 210
L.Ed.2d 26 (2021) (reasoning that “breathtaking” scope
“underscores the implausibility of the Government’s
interpretation”).

Instead, I would give “corruptly” its long-standing
meaning. It requires a defendant to act “with an intent
to procure an unlawful benefit either for himself or for
some other person.” Marinello v. United States, —
U.S. , 138 S. Ct. 1101, 1114, 200 L.Ed.2d 356
(2018) (Thomas, dJ., dissenting) (cleaned up). The
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defendant must “not only kn[ow] he was obtaining an
‘unlawful benefit,” it must also be “his ‘objective’ or
‘purpose.” Id. Read that way, “corruptly” makes sense
of (c)(2)’s place in the statutory scheme and avoids
rendering it a vague and far-reaching criminal provision.

Those conclusions follow from five points, which I
explain in the five sections below.

e The term “corruptly” has a long-established
meaning at common law and in federal statutes.

e Congress often incorporates a legal term’s
established meaning in new legislation, and it
did so when it used “corruptly” in § 1512(c).

e The statutory scheme confirms that “corruptly”
carries its long-established meaning in § 1512(c).

¢ That interpretation avoids vagueness and ensures
that the statute does not have a breathtaking
scope.

¢ Though the meaning of “corruptly” is narrow,
the indictments should still be upheld.

L.

“Corruptly” Has a Long-Established Meaning at
Common Law and in Federal Statutes

The term “corruptly” likely originated as the mental
state for common-law corruption crimes like extortion
and bribery. It has since been used as a mental state
in federal statutes covering bribery and obstruction of
justice. In both its common-law and codified forms,
“corruptly” has almost always required proof that a
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defendant acted with an intent to procure an unlawful
benefit.!

A. Common Law

The corrupt state of mind has its roots in English
extortion and bribery cases. The common law fre-
quently employed the term “corruptly” to mean “an
unlawful purpose, that is, as the purpose to give, take,
receive, or accept, anything of value that is illegal or
inappropriate.” Jeremy N. Gayed, “Corruptly”: Why
Corrupt State of Mind Is An Essential Element for
Hobbs Act Extortion under Color of Official Right, 78
Notre Dame L. Rev. 1731, 1748 (2003). Common-law
judges looked to a defendant’s corrupt mental state to
differentiate “between licit and illicit conduct” in a way
that “limited the scope of extortion and bribery in a

! Though the district court did not reach the meaning of
“corruptly,” we have no choice. As I will explain in Sections III
and IV, my vote to uphold the indictments depends on it. Plus,
the issue is squarely before us. The Government admits that the
Defendants raised the issue before the district court. Oral Arg.
Tr. 16 (“The definition of corruptly, some defendants have
challenged it. In fact, the defendants here challenged it below.”);
see, e.g., Second Supplement to Motion to Dismiss at 9-16, United
States v. Miller, No. 1:21-cr-00119-CJN, D.I. 59 (Nov. 15, 2021).
The Government offered its proposed definition of the term in its
briefing here. Appellant’s Br. 48-51. The Defendants responded
with their own definition. Appellees’ Br. 32-36. Then, we discussed
the term’s meaning with them at oral argument for around fifteen
minutes. Oral Arg. Tr. 7-16, 41-44, 66-69. At argument, the
Government asked us to “construe” “corruptly” “consistent with
[its] plain language.” Id. at 18. The Defendants told us that “we
need to interpret corruptly in this case” and that “the Court has
sufficient briefing here.” Id. at 42-43. And we have benefited from
the lengthy discussion of the issue by several district judges in
similar cases. See, e.g., United States v. Sandlin, 575 F. Supp. 3d
16, 29-34 (D.D.C. 2021) (Friedrich, J.); United States v.
Montgomery, 578 F. Supp. 3d 54, 80-85 (D.D.C. 2021) (Moss, J.).
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principled manner.” Id. at 1736; see, e.g., R v. Young &
Pitts (1758) 97 Eng. Rep. 447, 450.

That was no mean feat in Tudor and Stuart England.
Back then, the English legal system “lack[ed] well-
defined rules about what ... officials may take or request”
from the public. Gayed, supra, at 1736. Officials were
allowed to finance their own salaries by charging fees
to the public. Id. at 1735-38. But they could not
knowingly charge more than the customary amount.
Id. So even if an official overcharged, his guilt depended
on his state of mind. Id.

Thus, in extortion cases, courts considered whether
an official had exacted an unlawful benefit — that is,
a benefit to which he knew he was unentitled. Id. For
example, in R v. Seymour, three justices of the peace
were convicted for charging ten times the customary
amount for a license to run an alehouse. (1740) 87 Eng.
Rep. 1305, 1306. The “extraordinary manner” of the
justices’ overcharging, plus the fact that they had
charged the proper rate in other instances, indicated
that they had knowingly abused the “discretionary
power” that was “reposed in [them] by the Legislature.”
Id.; see also R v. Williams (1762) 97 Eng. Rep. 851
(officials were liable “not for the mere refus[al] to grant
the licenses ... but for the corrupt motive of such
refusal; ... because the persons applying for them
would not give their votes for members of Parliament
as the [officials] would have had them”).

Similarly, in bribery cases, the mere payment of a fee
to an official for a benefit was not enough — the bribe
payer had to know he was seeking an unlawful benefit.
One striking example is R v. Vaughan (1769) 98 Eng.
Rep. 308, 308-10. Vaughan wanted a Supreme Court
(of Jamaica) clerkship. So he bribed the Duke of
Grafton. The court noted that it was not “criminal or
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dishonourable, to sell offices which are saleable.” Id. at
310. But Vaughan was still liable for bribery because
the clerkship was under the control of the King, not
the Duke. Id. So Vaughan had intended the payment
“to tempt the duke to betray [the King’s] trust, by
giving his advice to the King under ... a corrupt
motive.” Id.; see also Gayed, supra, at 1746-47
(discussing Vaughan).?

When early state courts adopted the common law,
they shared their English cousins’ understanding that
bribery and extortion required an intent to procure an
unlawful benefit. The Supreme Court of Pennsylvania
thus refused to hold an official liable for charging
concededly “illegal” fees because he lacked “criminal
intentions.” Respublica v. Hannum, 1 Yeates 71, 74 (Pa.
1791). And in Cleaveland v. State, the Supreme Court
of Alabama rejected the argument that an official
could be held liable for making unlawful charges with-
out knowledge that they were illegal. 34 Ala. 254, 259
(1859). To be liable, it held, officers must “intentionally
charge and take fees which they know at the time
they are not authorized to collect.” Id. That purpose
“constitutes the corrupt intent which is the essence of
the offense.” Id.; see also Runnells v. Fletcher, 15 Mass.

? Later treatises show the stability of the mental state required
for corruption crimes at common law. In 1897 — more than 100
years after Seymour, Williams, and Vaughan — one treatise
explained that extortion was the purposeful “taking of unlawful
fees” and that it was a complete defense if the official “had ground
to believe and did believe that he was justified in taking the fees
he received.” 2 Emlin McClain, Treatise on the Criminal Law as
Now Administered in the United States 130 (1897); see also Clark
& Marshall, A Treatise on the Law of Crimes 795 (6th ed. 1958)
(“To constitute extortion at common law, and very generally
under the statutes, there must be a corrupt intent.”) (emphasis
added); Gayed, supra, at 1743-44 (collecting treatises).
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525, 526 (1819) (officer must “willfully and corruptly
demand| ] and receive[ ] other or greater fees than the
law allows”).?

To sum up, the “corrupt” state of mind developed in
classic crimes of corruption, like extortion and bribery.
And common-law courts almost always treated the
intent to procure an unlawful benefit — that is, the
intent to procure a benefit which the offender knows is
unlawful — as a crucial part of the “cluster of ideas”
that defined it as a unique mental state. See Morissette
v. United States, 342 U.S. 246, 263, 72 S.Ct. 240, 96
L.Ed. 288 (1952) (legal “terms of art” often carry a
“cluster of ideas” from “centuries of practice”).

B. Federal Statutes

The “corrupt” state of mind eventually made its way
from the common law to federal statutes. Just like the
common law, those statutes almost always require proof
that the defendant acted with an intent to procure an
unlawful benefit.

1. Bribery Statutes

Unsurprisingly, “corruptly” appears in federal bribery
statutes. For example, 18 US.C. § 201 — titled
“Bribery of public officials and witnesses” — imposes
penalties on anyone who “corruptly gives, offers or

3 Modern legal dictionaries confirm that understanding. See,
e.g., Corruptly (def. 2), Black’s Law Dictionary (11th ed. 2019)
(“As used in criminal-law statutes, corruptly usulally] indicates a
wrongful desire for pecuniary gain or other advantage.”). As do
some state statutes. See, e.g., California Penal Code § 7(3) (“The
word ‘corruptly’ imports a wrongful design to acquire or cause
some pecuniary or other advantage to the person guilty of the act
or omission referred to, or to some other person.”); 21 Oklahoma
Stat. § 94 (“The term ‘corruptly’ ... imports a wrongful design to
acquire some pecuniary or other advantage ....”).
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promises anything of value to any public official ...
with intent ... to influence any official act.” 18 U.S.C.
§ 201(b)(1)(A); see also 18 U.S.C. § 215(a) (criminalizing
“corruptly ... promis[ing] anything of value ... with the
intent to influence” a transaction with a financial
institution).

Courts have interpreted “corruptly” in § 201 to
require an intent to secure an unlawful benefit. There,
“corruptly” means to act with a particular kind of
“unlawful purpose” — a defendant must intend that
the bribe be part of a “quid pro quo.” United States v.
Tomblin, 46 F.3d 1369, 1379-80 (5th Cir. 1995). Bribes
must be “made with criminal intent that the benefit be
received by the official as a quid pro quo for some
official act, pattern of acts, or agreement to act
favorably to the donor when necessary.” United States
v. Head, 641 F.2d 174, 180 (4th Cir. 1981) (cleaned up);
see also United States v. Terry, 707 F.3d 607, 612 (6th
Cir. 2013) (the “agreement” between a bribe payer and
a bribe receiver “must include a quid pro quo — the
receipt of something of value in exchange for an official
act”) (cleaned up).

In other words, the unlawful purpose required under
§ 201 is an intent to obtain an illegal benefit. A bribe
payer must intend to secure a benefit from the bribe
taker and vice versa.

2. Obstruction-of-Justice Statutes

“Corruptly” is also used as a mental state in federal
obstruction-of-justice statutes.

In some obstruction statutes, courts have interpreted
“corruptly” to expressly require an intent to procure an
unlawful benefit. For example, 26 U.S.C. § 7212(a)
imposes penalties on anyone who “corruptly” obstructs
the administration of the Internal Revenue Code.
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There is “a consensus among the courts of appeals that
‘corruptly, as used in section 7212(a), means acting
with an intent to procure an unlawful benefit either
for the actor or for some other person.” United States
v. Floyd, 740 F.3d 22, 31 (1st Cir. 2014) (collecting cases);
see also Marinello v. United States, U.S. , 138
S. Ct. 1101, 1108, 200 L.Ed.2d 356 (2018) (not disputing
the government’s argument that “corruptly” in § 7212(a)
means “the specific intent to obtain an unlawful
advantage”) (cleaned up).

In other obstruction statutes, the connection between
“corruptly” and the defendant’s intent to procure an
unlawful benefit is implicit. Take 18 U.S.C. § 1503,
which imposes penalties on anyone who “corruptly”
obstructs a federal juror or judicial officer. 18 U.S.C.
§ 1503(a). Courts have interpreted “corruptly” there to
mean an “improper purpose” — with no mention of an
intent to secure an unlawful benefit. See, e.g., United
States v. Fasolino, 586 F.2d 939, 941 (2d Cir. 1978)
(cleaned up); United States v. Haas, 583 F.2d 216, 220
(5th Cir. 1978) (““corruptly’ means for an improper
motive”); but see United States v. Brenson, 104 F.3d
1267, 1281 (11th Cir. 1997) (concluding that “corruptly”
in § 1503 requires an intent to procure an unlawful
benefit).

But that is because all violators of § 1503 are nearly
guaranteed to gain an unlawful benefit. An attempt to
obstruct a juror is almost always an attempt to secure
a favorable verdict. 18 U.S.C. § 1503. So there is no
need, in § 1503, to expressly require proof of an intent
to secure an unlawful benefit. A general improper
purpose is enough.

Justice Scalia said as much in United States v.
Aguilar, 515 U.S. 593, 616-17, 115 S.Ct. 2357, 132
L.Ed.2d 520 (1995) (Scalia, dJ., concurring). Though he
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recognized that “corruptly” historically “denotes an act
done with an intent to give some advantage incon-
sistent with official duty,” he noted that under § 1503
“[a]cts specifically intended to influence, obstruct, or
impede, the due administration of justice ... are
necessarily corrupt.” Id. (cleaned up).

Judge Silberman made the same point when he
interpreted the word “corruptly” in a closely related
provision, 18 U.S.C. § 1505. United States v. North, 910
F.2d 843, 93946 (D.C. Cir. 1990) (Silberman, J., concur-
ring in part). He stopped short of accusing other courts
of erring when they defined “corruptly” to mean an
“intent to obstruct,” but only because “those opinions
... express the view that any endeavor to obstruct a
judicial proceeding is inherently ... corrupt.” Id. at
940-41. To avoid confusion, he would have defined
“corruptly” to require inquiry into “whether the
defendant was attempting to secure some advantage
for himself or for others that was improper.” Id. at
944 4

But when an obstruction provision sweeps up a broad
range of conduct, it is problematic to leave implicit the
long-established requirement that a defendant acts
“corruptly” only when he seeks to secure an unlawful
benefit.

That explains why courts have interpreted “corruptly”
in 26 U.S.C. § 7212(a) — the tax obstruction statute —
to expressly require an intent to procure an unlawful
benefit. For example, in United States v. Reeves, the

4 Congress has since amended the criminal code to give
“corruptly” a unique definition in § 1505, requiring only “an
improper purpose.” See 18 U.S.C. § 1515(b). But as Judge
Silberman pointed out, violating § 1505 may be “inherently ...
corrupt.” North, 910 F.2d at 941.
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Fifth Circuit refused to interpret “corruptly” in § 7212(a)
to require only an “improper motive,” as it did in
§ 1503. 752 F.2d 995, 998 (5th Cir. 1985). It reasoned
that under § 1503, obstructing a juror “will almost
necessarily result in an improper advantage to one
side in the case.” Id. at 999. By contrast, § 7212(a)’s
prohibition on obstructing the administration of the
tax code covers conduct that does “not concern a pro-
ceeding in which a party stands to gain an improper
advantage.” Id. So in § 7212(a), “corruptly” should be
read to include “an intent to secure an unlawful
advantage or benefit.” Id. at 1001. That way, § 7212(a)
is “substantially similar in result to” other crimes in
which the term “corruptly” appears. Id.

The lesson from the obstruction-of-justice caselaw is
clear. Either explicitly or implicitly, “corruptly” requires
an intent to procure an unlawful benefit. And the more
conduct an obstruction statute reaches, the more
vigilantly we must apply the long-established (and
relatively narrow) meaning of “corruptly.” Otherwise
we risk giving criminal provisions an implausibly
broad scope, and we reduce “corruptly” to a synonym
for another established mental state — “willfully.” See
Marinello, 138 S. Ct. at 1114 (Thomas, J., dissenting)
(distinguishing “willfully” and “corruptly”).5

5 The dissenting opinion says a defendant can act “corruptly”
only if the benefit he intends to procure is a “financial, profes-
sional, or exculpatory advantage.” Dissenting Op. 380. I am not
so sure. Cf. United States v. Townsend, 630 F.3d 1003, 1010-11
(11th Cir. 2011); United States v. Girard, 601 F.2d 69, 70 (2d Cir.
1979); Trushin v. State, 425 So.2d 1126, 1130-32 (Fla. 1982).
Besides, this case may involve a professional benefit. The Defend-
ants’ conduct may have been an attempt to help Donald Trump
unlawfully secure a professional advantage — the presidency.
Like the clerkship that Samuel Vaughan corruptly sought hundreds
of years ago, the presidency is a coveted professional position. See



56
II.

Congress Incorporated the Established Meaning of
“Corruptly” in § 1512(c)

That brings us back to the statute at issue in this
case: 18 U.S.C. § 1512(c)(2). Recall that it penalizes a
person who “corruptly ... obstructs, influences, or
impedes any official proceeding.” 18 U.S.C. § 1512(c)(2)
(emphasis added). Our task is to interpret the words
of the statute, including “corruptly,” “consistent with
their ordinary meaning at the time Congress enacted
the statute.” See Wisconsin Central Ltd. v. United
States, — U.S. , 138 S. Ct. 2067, 2070, 201
L.Ed.2d 490 (2018) (cleaned up).

Here, the long-established meaning of “corruptly” at
common law and in federal statutes makes our task
easier. It is a “cardinal rule” of statutory interpretation
that when “Congress borrows terms of art” with a
meaning elucidated during “centuries of practice,” it
adopts the “cluster of ideas that were attached to each
borrowed word.” Molzof v. United States, 502 U.S. 301,
307, 112 S.Ct. 711, 116 L.Ed.2d 731 (1992) (quoting

Vaughan (1769) 98 Eng. Rep. at 308-10; but see Telegram from
William T. Sherman to Republican National Convention (1884)
(“I will not accept if nominated, and will not serve if elected.”).

True, the Defendants were allegedly trying to secure the
presidency for Donald Trump, not for themselves or their close
associates. But the beneficiary of an unlawful benefit need not be
the defendant or his friends. Few would doubt that a defendant
could be convicted of corruptly bribing a presidential elector if he
paid the elector to cast a vote in favor of a preferred candidate —
even if the defendant had never met the candidate and was not
associated with him. See Oral Arg. Tr. 18-19, Chiafalo v.
Washington, — U.S. , 140 S. Ct. 2316, 207 L.Ed.2d 761
(2020) (discussing the fear that electoral college voters might one
day be bribed).
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Morissette v. United States, 342 U.S. 246, 263, 72 S.Ct.
240, 96 L.Ed. 288 (1952)).

That rule has force where, as here, “Congress used
an unusual term [with] a long regulatory history in
[a particular] context.” George v. McDonough, — U.S.
, 142 S. Ct. 1953, 1959, 213 L.Ed.2d 265 (2022).
From Tudor England to state courts to federal statutes,
“corruptly” has almost always referred to a criminal
intent to procure an unlawful benefit. Its “history ...
resolves any ambiguity” about its meaning. Hall v.
Hall, — U.S. , 138 S. Ct. 1118, 1125-28, 200
L.Ed.2d 399 (2018) (a word’s consistent use for 125
years meant that Congress “carried forward” its
meaning). So when Congress used “corruptly” in §
1512(c), an ordinary, informed reader would have
understood it to mean what it had meant in similar
contexts for several hundred years.

True, that interpretation is narrower than the
colloquial meaning of “corruptly” in other contexts. See
Lead Op. 339-40. But “[s]tatutory language need not
be colloquial.” United States v. Aguilar, 515 U.S. 593,
616, 115 S.Ct. 2357, 132 L.Ed.2d 520 (1995) (Scalia, J.,
concurring). Rather, when “Congress employs a term of
art obviously transplanted from another legal source, it
brings the old soil with it.” George, 142 S. Ct. at 1959
(cleaned up).b

6 The lead opinion cites Arthur Andersen LLP v. United States,
544 U.S. 696, 705, 125 S.Ct. 2129, 161 L.Ed.2d 1008 (2005), as
evidence that “corruptly” may carry its colloquial meaning in
§ 1512. Lead Op. 339-40. But the Court in Arthur Andersen
merely decided that “corruptly” requires “consciousness of
wrongdoing” and noted that “[t]he outer limits of this element
need not be explored here because the jury instructions at issue
simply failed to convey the requisite consciousness of wrongdoing.”
544 U.S. at 706, 125 S.Ct. 2129.
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If Congress had wanted to disavow the “old soil”
attached to the term “corruptly,” it could have. Id. In
fact, it expressly assigned an unusually broad definition
to “corruptly” for § 1505. See 18 U.S.C. § 1515(b)
(defining “corruptly ... [a]s used in section 1505”). But
it has not done so for § 1512(c).”

Thus, “corruptly” in § 1512(c) means to act “with an
intent to procure an unlawful benefit either for
[oneself] or for some other person.” Marinello v. United
States, — U.S. , 138 S. Ct. 1101, 1114, 200
L.Ed.2d 356 (2018) (Thomas, J., dissenting) (cleaned
up). It “requires proof that the defendant not only
knew he was obtaining an ‘unlawful benefit’ but that
his ‘objective’ or ‘purpose’ was to obtain that unlawful
benefit.” Id. And that benefit may be unlawful either
because the benefit itself is not allowed by law, or
because it was obtained by unlawful means. Id.

III.

The Statutory Scheme Confirms that Congress
Intended “Corruptly” to Have Its
Established Meaning

The “words of a statute must be read in their context
and with a view to their place in the overall statutory
scheme.” West Virginia v. EPA, U.S. , 142 S. Ct.
2587, 2607, 213 L.Ed.2d 896 (2022) (cleaned up).
Giving “corruptly” its long-established meaning makes

" For § 1505, Congress has defined “corruptly” to require only
“an improper purpose.” 18 U.S.C. § 1515(b). But, as discussed
earlier, see supra n.4, it may still be the case that violating § 1505
with an improper purpose is “inherently ... corrupt,” United
States v. North, 910 F.2d 843, 941 (D.C. Cir. 1990) (Silberman, J.,
concurring in part).
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sense of § 1512’s statutory scheme. A broader reading
does not.

Start with the structure of § 1512. Titled “[t]ampering
with a witness, victim, or an informant,” it lists obstruc-
tion offenses of varying seriousness. Subsection (a)
prohibits killing or otherwise using physical force with
the intent to prevent attendance at an official proceed-
ing. Subsection (b) criminalizes “knowingly us[ing]
intimidation, threatl[s], or corrupt|[ ] persuaslion]” to
“influence, delay, or prevent” testimony at an official
proceeding. And subsection (d) penalizes intentional
harassment to dissuade attendance or testimony at an
official proceeding.

Subsection (c) was a late-game addition to the statute.
Congress enacted it to strengthen existing obstruction-
of-justice laws in the wake of the Enron accounting-
fraud scandal. See Yates v. United States, 574 U.S. 528,
532—-36, 135 S.Ct. 1074, 191 L.Ed.2d 64 (2015) (discuss-
ing the history of the 2002 Sarbanes-Oxley Act). That
subsection has two parts: (¢)(1) prohibits “corruptly”
altering or destroying a “document, or other object ...
with the intent to impair the object’s integrity or
availability for use in an official proceeding”; (c)(2) is a
residual clause, making it an offense to “corruptly”
“otherwise obstruct[ ], influence[ ], or impede[ ] any
official proceeding.”

Subsection (c)(2)’s inconspicuous place within the
statutory scheme suggests that it is an odd place for
Congress to hide a far-reaching criminal provision. See
Whitman v. American Trucking Associations, Inc., 531
U.S. 457, 468, 121 S.Ct. 903, 149 L.Ed.2d 1 (2001). As
the district court put it, “a reader would not expect to
find in a statute that is otherwise narrowly (and con-
sistently) tailored a criminal prohibition of exceptionally
broad scope.” United States v. Miller, 589 F. Supp. 3d
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60, 73 (D.D.C. 2022). Yet that is the result if (¢)(2) does
not have a carefully-tailored mental state.

By contrast, giving “corruptly” its long-standing
meaning addresses those concerns. Subsection (c)(2) is
not an elephant in a mousehole because it is no
elephant. Cf. Whitman, 531 U.S. at 468, 121 S.Ct. 903
(“Congress ... does not ... hide elephants in mouse-
holes.”). Even though (¢)(2) has a broad act element —
there are many ways to obstruct, influence, or impede
an official proceeding — its mental state keeps it in
check: A defendant is liable only if he intends to
procure an unlawful benefit.

The need for a defendant to intend to procure an
unlawful benefit means that § 1512(c¢)(2) will not cover
the “large swaths of advocacy, lobbying and protest” that
it otherwise might. Cf. Dissenting Op. 380. A defendant
must intend to obtain a benefit that he knows is
unlawful. See Marinello v. United States, U.S. ,
138 S.Ct. 1101, 1114, 200 L.Ed.2d 356 (2018) (Thomas,
dJ., dissenting). Thus, someone who believes that pick-
eting outside of a Justice’s home is a legitimate form
of protest may be guilty of a crime. See 18 U.S.C.
§ 1507. But even if the protester intended to influence
the Justice’s vote in an upcoming case, he would not be
guilty of “corruptly ... influenc[ing] ... an official pro-
ceeding” unless he knew that his picket was unlawful.
18 U.S.C § 1512(c)(2).

To illustrate how “corruptly” limits the reach of
§ 1512(c)(2), consider how it might apply to a hypothet-
ical rioter on January 6th. This rioter joined the throng
outside Congress because he was angry at the nation’s
elites. He saw the riot as an opportunity to display his
bravado. Though likely guilty of other crimes, he did
not act “corruptly” under (c)(2) because he did not
intend to procure a benefit by obstructing the Electoral
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College vote count. That rioter may not be representa-
tive of most rioters on January 6th. But in every case,
the Government will need to prove at trial whether
each defendant acted “corruptly” in a way that my
hypothetical rioter did not.

Plus, the long-established definition of “corruptly”
does more than just narrow (c)(2)’s reach. It also helps
make sense of its place as a residual clause within an
obstruction-of-justice statute. Obstruction provisions
generally deal with activities that secure an unlawful
advantage. United States v. Aguilar, 515 U.S. 593, 616-
17, 115 S.Ct. 2357, 132 L.Ed.2d 520 (1995) (Scalia, J.,
concurring); United States v. Reeves, 752 F.2d 995, 999
(5th Cir. 1985). Giving “corruptly” its long-established
meaning ensures that (¢)(2) is no different, thus giving
it an essential link to its neighboring provisions.

That reading of “corruptly” also reduces the degree
of overlap between (c)(2) and other provisions within
§ 1512. See Miller, 589 F. Supp. 3d at 73 (arguing that
a broad reading of § 1512(c)(2) would make the rest of
§ 1512 “unnecessary”). For example, a defendant who
“intentionally harasses another person and thereby
hinders ... any person from ... attending or testifying in
an official proceeding,” 18 U.S.C. § 1512(d)(1), might
satisfy the act elements of both subsection (d)(1) and
subsection (c)(2) (obstructing an official proceeding).
But he would not necessarily have the mental state for
both crimes. Whereas (d)(1) looks only to whether the
defendant “intentionally harasse[d] another person,”
(c)(2) requires an intent to procure an unlawful benefit.
That latter mental state is considerably narrower and
helps explain a large sentencing disparity between
both provisions. Compare 18 U.S.C. § 1512(c) (“not
more than 20 years”) with § 1512(d) (“not more than 3
years”); see also United States v. North, 910 F.2d 843,



62

941 (D.C. Cir.) (Silberman, J., concurring in part) (it
“makes no sense to construe” the term “corruptly” to
“mean only that one must do [an act] with ... intent”).
Of course, the mental states may sometimes overlap,
but a degree of “redundancy” is common in the criminal
law. Marinello, 138 S. Ct. at 1114 (Thomas, J., dissenting).

The dissent has a different approach to addressing
the structural issues raised by a broad interpretation
of § 1512(c)(2). Rather than focusing on (c)(2)’s mental
state, the dissent’s solution is to confine the act element
“to conduct that impairs the integrity or availability of
evidence.” Dissenting Op. 382. Unlike the district
court, which said (c)(2) just covers physical evidence,
the dissent seems to acknowledge that impairment of
any evidence could suffice, including witness testimony.
Compare Miller, 589 F. Supp. 3d at 71, 78 with
Dissenting Op. 373. Though the dissent admits that its
interpretation does not resolve every structural
problem, it claims that it creates “substantially less”
surplusage. Dissenting Op. 374-75.

With respect, I disagree. The dissent’s reading of §
1512(c)(2) runs into many of the same surplusage
problems that it accuses the lead opinion’s interpreta-
tion of creating.

Start with § 1512(c). On the dissent’s reading, (c)(1)
is surplusage. That’s because the dissent’s interpreta-
tion of (c)(2)’s act element covers the conduct prohibited
by (c)(1): “alter[ing], destroy[ing], mutilat[ing], or
conceal[ing] a record, document, or other object.” 18
U.S.C.§ 1512(c)(1).

Next zoom out and consider the rest of § 1512. Again,
the dissent’s reading creates significant surplusage.
Because its interpretation of (¢)(2) covers “conduct that
impairs the integrity or availability of evidence,”
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Dissenting Op. 382, it sweeps up the same conduct
prohibited by the following provisions:

® Subsections 1512(a)(1)(A) and (a)(1)(B), which
prohibit killing a person “with intent to ... prevent
the attendance or testimony of any person ... [or]
prevent the production of a record, document, or
other object, in an official proceeding.”

¢ Subsection 1512(b)(1), which criminalizes “us[ing]
intimidation, threat[s], or corruptly persuad[ing]
another person, with intent to ... influence,
delay, or prevent the testimony of any person in
an official proceeding.”

e Subsection 1512(d)(1), which penalizes “inten-
tionally harass[ing] another person and thereby
hinder[ing] ... any person from ... attending or
testifying in an official proceeding.”

That overlap creates odd outcomes. For instance, on
the dissent’s reading, anyone convicted of harassing
and hindering a witness under (d)(1) could also be
convicted under (c)(2) — despite the 17-year sentencing
disparity between the two. Compare 18 U.S.C. § 1512(c)
(“not more than 20 years”) with § 1512(d) (“not more
than 3 years”).

By contrast, my narrow reading of (c)(2)’s mental
state avoids some of the overlap with those provisions.
Unlike (c)(2), those provisions all require a type of
specific intent. 18 U.S.C. § 1512(a)(1) (intent to obstruct),
(a)(2) (same), (b) (knowingly using intimidation with
intent to obstruct), (d) (intent). By contrast, (c)(2)
requires a defendant to act “corruptly” — a much
narrower mental state than “intent” or “knowledge.”
See North, 910 F.2d at 940-41 (Silberman, J., concurring
in part).
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True, my definition of “corruptly” does not avoid
surplusage entirely. As the dissent notes, failing to
limit § 1512(c)’s act element to evidence impairment
would render parts of § 1503 (corruptly influencing or
injuring a juror or court officer) and § 1505 (corruptly
obstructing proceedings pending before Congress or
executive agencies) superfluous. Dissenting Op. 372—
73. But again, a degree of “redundancy” is common
in the criminal law. Marinello, 138 S. Ct. at 1114
(Thomas, J., dissenting). And the canon avoiding
“surplusage is strongest when an interpretation would
render superfluous another part of the same statutory
scheme.” Dissenting Op. 371 (quoting Marx v. General
Revenue Corp., 568 U.S. 371, 386, 133 S.Ct. 1166, 185
L.Ed.2d 242 (2013)) (emphasis added).

Though no interpretation of § 1512(c) fixes every
structural issue, the long-established definition of
“corruptly” fixes many of the surplusage issues within
§ 1512. The dissent’s interpretation of (c)(2)s act
element does not.®

IV.

That Interpretation Avoids Vagueness and
Ensures That § 1512(¢)(2) Does Not Have a
Breathtaking Scope

An innovatively broad definition of “corruptly” could
raise serious concerns that § 1512(c)(2) is a vague
provision with a breathtaking scope. For instance, if
“corruptly” requires proof only that a defendant acted
with a “wrongful purpose,” then (c)(2) might criminalize
many lawful attempts to “influence[ ]” congressional

8 As I have explained, I disagree with the dissenting opinion’s
interpretation of § 1512(c)(2)’s act element. But I do not join
footnote 8 of the lead opinion, which explains its own reasons for
disagreeing with the dissent.
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proceedings — protests or lobbying, for example.
Appellees’ Br. 34 (quoting § 1512(c)(2)).

Reading “corruptly” to require more than a “wrongful
purpose” avoids that problem. A lobbyist who persuades
a congressman to ask hard questions at a committee
hearing has influenced the proceeding, but he has not
sought to gain an unlawful benefit. Cf. United States v.
North, 910 F.2d 843, 941-42 (D.C. Cir. 1990) (Silberman,
d., concurring in part) (because “corruptly” limited the
reach of § 1505, it prevented the statute from
“convert[ing] all of Washington’s office buildings into
prisons”). “Vigorously applyling]” (c)(2)’s mental-state
provision thus “protect[s] criminal defendants” by
making it harder for law abiding people to unwittingly
commit a federal crime. Wooden v. United States,

U.S. , 142 S. Ct. 1063, 1076, 212 L.Ed.2d 187
(2022) (Kavanaugh, J., concurring) (mental-state require-
ments “are ‘as universal and persistent in mature
systems of law as belief in freedom of the human will
and a consequent ability and duty of the normal
individual to choose between good and evil” (quoting
Morissette v. United States, 342 U.S. 246, 250, 72 S.Ct.
240, 96 L.Ed. 288 (1952))).

Finally, reading “corruptly” to impose a stringent
mental state heeds the “unmistakable” message from
the Supreme Court that “[c]ourts should not assign
federal criminal statutes a ‘breathtaking’ scope when
a narrower reading is reasonable.” United States v.
Dubin, 27 F.4th 1021, 1041 (5th Cir. 2022) (Costa,
dJ., dissenting) (quoting Van Buren v. United States,

U.S. , 141 S. Ct. 1648, 1661, 210 L.Ed.2d 26
(2021)). “In the last decade, it has become nearly an
annual event for the Court to give this instruction.”
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Id. We should not make the Court repeat itself by
refusing to give “corruptly” its narrow, long-established
meaning here.

V.
The Indictments Should be Upheld

Even under the proper, narrow reading of “corruptly,”
the indictments should be upheld. Each contains “the
essential facts constituting the offense charged.” Fed.
R. Crim. P. 7(c)(1). That’s because they allege that the
Defendants “corruptly obstructled], influence[d], and
impede[d] an official proceeding, that is, a proceeding
before Congress, specifically, Congress’s certification of
the Electoral College vote.” JA 444 (Fischer); see also
JA 55 (Lang); JA 85-86 (Miller).

Of course, the Government must prove its allegations
at trial. It must show that the Defendants “corruptly”
obstructed the certification of the Electoral College
vote. That is not outside the realm of possibility. For
example, it might be enough for the Government to
prove that a defendant used illegal means (like assault-
ing police officers) with the intent to procure a benefit
(the presidency) for another person (Donald Trump).

ok ok

9 See Van Buren, 141 S. Ct. at 1661; Kelly v. United States,
— U.S. , 140 S. Ct. 1565, 1568, 206 L.Ed.2d 882 (2020);
Marinello v. United States, — U.S. , 138 S. Ct. 1101, 1107,
200 L.Ed.2d 356 (2018); McDonnell v. United States, 579 U.S.
550, 136 S.Ct. 2355, 195 L.Ed.2d 639 (2016); Yates v. United
States, 574 U.S. 528, 540, 135 S.Ct. 1074, 191 L.Ed.2d 64 (2015)
(plurality op.); Bond v. United States, 572 U.S. 844, 863, 134 S.Ct.
2077, 189 L.Ed.2d 1 (2014); Skilling v. United States, 561 U.S.
358, 410-11, 130 S.Ct. 2896, 177 L.Ed.2d 619 (2010); Arthur
Andersen LLP v. United States, 544 U.S. 696, 703, 125 S.Ct. 2129,
161 L.Ed.2d 1008 (2005).
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When used as a criminal mental state, “corruptly” is
a term of art that requires a defendant to act with “an
intent to procure an unlawful benefit either for himself
or for some other person.” Marinello v. United States,
U.S. , 138 S. Ct. 1101, 1114, 200 L.Ed.2d 356
(2018) (Thomas, J., dissenting) (cleaned up). That
meaning has been recognized in similar contexts by
Justice Thomas, Justice Scalia, and Judge Silberman.
Id.; United States v. Aguilar, 515 U.S. 593, 616-17, 115
S.Ct. 2357, 132 L.Ed.2d 520 (1995) (Scalia, J., concurring);
United States v. North, 910 F.2d 843, 939-46 (D.C. Cir.
1990) (Silberman, dJ., concurring in part); see also
United States v. Floyd, 740 F.3d 22, 31 (1st Cir. 2014)
(collecting cases from nine other circuits). And in this
context, for § 1512(c), the statutory text and structure
confirm that “corruptly” has its long-established meaning.
Reading it that way reconciles (¢)(2) with the statutory
scheme, avoids vagueness, and heeds the Supreme
Court’s warning to beware of interpretations that
impose onto criminal statutes a “breathtaking” scope.
Van Buren v. United States, — U.S. , 141 S. Ct.
1648, 1661, 210 L.Ed.2d 26 (2021).

Because I read “corruptly” as courts have read it for
hundreds of years — and only because I read it that
way — I concur in the Court’s judgment.'®

10 In other words, my reading of “corruptly” is necessary to my
vote to join the lead opinion’s proposed holding on “obstructs,
influences, or impedes” an “official proceeding.” 18 U.S.C. § 1512(c)(2).
If I did not read “corruptly” narrowly, I would join the dissenting
opinion. That’s because giving “corruptly” its narrow, long-
established meaning resolves otherwise compelling structural
arguments for affirming the district court, as well as the
Defendants’ vagueness concerns. See supra Sections IIT & IV.

My reading of “corruptly” may also be controlling, at least if a
future panel analyzes this splintered decision under Marks v.
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United States — the test for deciding the holding of a fractured
Supreme Court judgment. 430 U.S. 188, 193, 97 S.Ct. 990, 51
L.Ed.2d 260 (1977); see also Binderup v. Attorney General, 836
F.3d 336, 356 (3d Cir. 2016) (en banc) (applying Marks to
determine the “law of [the] Circuit”).

Where, as here, “no single rationale explaining the result
enjoys the assent of [a majority]” — and again, in my view, the
rationale in the lead opinion is not enough to uphold the
indictments — Marks says the court’s holding is the “position
taken” by the judge “who concurred in the judgments on the
narrowest grounds.” 430 U.S. at 193, 97 S.Ct. 990. The narrowest
ground is a “logical subset of other, broader opinions.” King v.
Palmer,950 F.2d 771, 781 (D.C. Cir. 1991). It is a “middle ground”
that “producels] results that” accord with “a subset of the results”
intended by each opinion. United States v. Duvall, 740 F.3d 604,
610 (D.C. Cir. 2013) (Kavanaugh, J., concurring in denial of
rehearing en banc).

That describes my position here. I read (¢)(2) to cover only some
of the conceivable defendants the lead opinion might allow a court
to convict. So my opinion is a “logical subset of [an]other, broader
opinion[ ].” Id. (cleaned up). In contrast, the lead opinion suggests
three plausible readings, including mine. Lead Op. 340. It then
says the Defendants’ alleged conduct is sufficient “[ulnder all
those formulations.” Id. (emphasis added). Though the lead
opinion says elsewhere that it “takes no position on the exact
meaning of ‘corruptly,” it must take some position on it. Lead Op.
342 n.5. Without taking a position, the lead opinion could not
conclude, as it does, that the indictments should be upheld.

Put differently, if a defendant is guilty under my approach, he
will be guilty under the lead opinion’s. But some of the defendants
guilty under the lead opinion’s approach will not be guilty under
my approach. Mine is the “position taken” by the panel member
“who concurred in the judgment[ ] on the narrowest grounds.”
Marks, 430 U.S. at 193, 97 S.Ct. 990.

That is not to say that a future panel will apply Marks to this
decision. I express no opinion about whether it should. Cf.
Richard M. Re, Beyond the Marks Rule, 132 Harv. L. Rev. 1942,
1944 (2019) (“the Marks rule has generated considerable
confusion”). But a future panel will need some rule to decide the
holding of today’s fractured decision, and the Marks rule would
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I also join all but Section I.C.1 and footnote 8 of the
lead opinion.

be an unsurprising choice. Id. (“ ‘the Marks rule’ ... has been used
with increasing regularity”).

One last thing. To the extent it matters — and it doesn’t matter
under Marks — the lead opinion and the dissent do not agree
about (c)(2)’s mental state. Cf. Marks, 430 U.S. at 193, 97 S.Ct.
990 (looking to the opinions of only those Justices “who concurred
in the judgments on the narrowest grounds”). Rather, the dissent
expressly rejects the lead opinion’s approach to “corruptly,”
suggesting that it raises “vagueness and overbreadth concerns.”
See Dissenting Op. 380.
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Katsas, Circuit Judge, dissenting:

This appeal turns on how the two subsections of
18 U.S.C. § 1512(c) interact with one another. The first
subsection addresses the preservation of physical
evidence, by imposing criminal penalties on anyone
who corruptly “alters, destroys, mutilates, or conceals
a record, document, or other object” with an intent “to
impair the object’s integrity or availability for use in
an official proceeding.” Id. § 1512(c)(1). The second
subsection is broader and less precise, imposing the
same penalties on anyone who, acting corruptly, “other-
wise obstructs, influences, or impedes any official
proceeding.” Id. § 1512(c)(2). The question presented is
whether the second subsection applies to obstruction
that bears no relationship to the specific acts of
spoliation covered by the first subsection.

The government reads section 1512(c) as reaching
all acts that corruptly obstruct or influence an official
proceeding. In its view, the catchall otherwise clause
alone determines the scope of the provision, and the
preceding examples do nothing to narrow it: If a
person corruptly obstructs an official proceeding by
altering, destroying, mutilating, or concealing a record,
document, or other object, the first subsection applies.
And if a person corruptly obstructs an official proceed-
ing in any other way, the second subsection applies.
Section 1512(c) thus reduces to a single provision
criminalizing any act that corruptly obstructs an
official proceeding.

In my view, the government’s interpretation is
mistaken. For one thing, it dubiously reads otherwise
to mean “in a manner different from,” rather than “in
a manner similar to.” For another, it reads the catch-
all provision in subsection (c)(2) to render ineffective
the longer, more grammatically complex list of examples
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in subsection (c)(1), which is inconsistent with normal
linguistic usage and with several canons reflecting it.
The government’s reading is also hard to reconcile
with the structure and history of section 1512, and
with decades of precedent applying section 1512(c)
only to acts that affect the integrity or availability of
evidence. Moreover, the government’s reading makes
section 1512(c) implausibly broad and unconstitu-
tional in a significant number of its applications.
Finally, if all of that were not enough, these various
considerations make the question presented at least
close enough to trigger the rule of lenity.

Because my colleagues reject an evidence-focused
interpretation of section 1512(c) and instead adopt the
government’s all-encompassing reading, I respectfully
dissent.

I

Joseph Fischer, Edward Lang, and Garret Miller
allegedly participated in the riot at the United States
Capitol on January 6, 2021, including by assaulting
police officers. Such conduct would violate many criminal
statutes. Among other offenses, the government charged
Fischer, Lang, and Miller with assaulting federal
officers, causing civil disorder, entering a restricted
building, and demonstrating inside the Capitol.

The government also charged them with obstructing
an official proceeding in violation of section 1512(c)(2).
It argued that section 1512(c) “comprehensively” pro-
hibits the obstruction of official proceedings, regardless
of whether the obstruction has any connection to the
spoliation of evidence. Gov’t Response to Defendants’
Joint Supp. Br., United States v. Miller, No. 21-cr-119
(D.D.C.), ECF Doc. 63-1 at 6. On this account, because
the defendants wrongfully obstructed the proceeding



72

to certify the vote of the Electoral College for
President, they violated the provision.

The district court dismissed the section 1512(c)
counts. It reasoned that subsection (c)(2) could be read
either as prohibiting any act that obstructs an official
proceeding or as a residual clause reaching only obstruc-
tive acts similar to the ones covered by subsection (c)(1).
See United States v. Miller, 589 F. Supp. 3d 60, 67-72
(D.D.C. 2022). In choosing the latter reading, the court
explained that the former one would make superfluous
both subsection (c)(1) and the word otherwise. Id. at 70.
The court also concluded that the structure and histor-
ical development of section 1512 support a narrower
reading, as does the rule of lenity. Id. at 66, 72-76.

The government appealed the dismissal. We have
jurisdiction under 18 U.S.C. § 3731. The operative
question is whether the government’s allegations, if
proven, would permit a jury to find that the defendants
violated section 1512(c). See United States v. Sampson,
371 U.S. 75,76, 83 S.Ct. 173, 9 L.Ed.2d 136 (1962).

II
Section 1512(c) provides:
Whoever corruptly—

(1) alters, destroys, mutilates, or conceals a
record, document, or other object, or attempts to
do so, with the intent to impair the object’s
integrity or availability for use in an official
proceeding; or

(2) otherwise obstructs, influences, or impedes
any official proceeding, or attempts to do so,

shall be fined under this title or imprisoned not
more than 20 years, or both.
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Subsection (c)(2) consists of four elements. First are
its actus rei verbs—the defendant must obstruct,
influence, or impede. Second is the adverb otherwise,
which qualifies the verbs by indicating some relation-
ship between the covered obstruction and the acts
prohibited by subsection (c)(1). Third is the direct
object—the defendant must obstruct an official
proceeding. Fourth is a mens rea requirement—in
obstructing an official proceeding, the defendant must
act corruptly.

The question presented involves the actus reus—
what counts as otherwise obstructing, influencing, or
impeding an official proceeding. The literal meaning of
the verbs is undisputed: They are strikingly broad,
sweeping in anything that “hinders,” “affects the
condition of” or “has an effect on” a proceeding. See
Marinello v. United States, — U.S. , 138 S. Ct.
1101, 1106, 200 L.Ed.2d 356 (2018) (interpreting
“obstruct” and “impede”); Influence, Oxford English
Dictionary, available at http://www.oed.com. And the
proceeding to certify the Electoral College vote plainly
qualified as an “official proceeding,” which the statute
defines to include “a proceeding before the Congress.”
See 18 U.S.C. § 1515(a)(1). The dispute over the actus
reus thus boils down to the word otherwise.

In the analysis that follows, I will first show that
the word introduces a critical ambiguity about how
subsections (c)(1) and (c)(2) relate to each other. Then,
I will explain why the ambiguity is best resolved in
favor of the defendants’ evidence-focused interpreta-
tion. Of course, these inquiries overlap considerably;
the analysis of whether a proposed interpretation is at
least reasonable (which would make it not unambigu-
ously wrong) parallels the analysis of whether the
interpretation is correct. But because my colleagues
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place so much weight on a contention that subsection
(c)(2) wunambiguously compels the government’s
interpretation, I will separately consider the threshold
question of ambiguity.

III
A

“In determining the meaning of a statutory provision,
we look first to its language, giving the words used
their ordinary meaning.” Lawson v. FMR LLC,571 U.S.
429, 440, 134 S.Ct. 1158, 188 L.Ed.2d 158 (2014)
(cleaned up). Yet we do not divorce isolated words and
phrases from their statutory context. Rather, “[clontext is
a primary determinant of meaning.” A. Scalia & B.
Garner, Reading Law: The Interpretation of Legal Texts
167 (2012); see United States v. Briggs, U.S. ,
141 S. Ct. 467, 470, 208 L.Ed.2d 318 (2020) (“The
meaning of a statement often turns on the context in
which it is made, and that is no less true of statutory
language.”). As a result, “it is a fundamental principle
of statutory construction (and, indeed, of language
itself) that the meaning of a word cannot be deter-
mined in isolation, but must be drawn from the context
in which it is used.” Reno v. Koray, 515 U.S. 50, 56, 115
S.Ct. 2021, 132 L.Ed.2d 46 (1995) (cleaned up). As
Justice Scalia emphasized: “Perhaps no interpretive
fault is more common than the failure to follow the
whole-text canon, which calls on the judicial inter-
preter to consider the entire text, in view of its
structure and of the physical and logical relation of its
many parts.” Scalia & Garner, supra, at 167.

Despite the centrality of this whole-text canon, the
government urges us to consider nothing outside the
four corners of subsection (c)(2)—not the text of
subsection (c)(1); not the text of section 1512; and not
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the text of chapter 73 of Title 18, which sets forth
obstruction-of-justice offenses including section 1512.
According to the government, otherwise unambiguously
means “in a different way” or “in another manner.”
Otherwise, Black’s Law Dictionary (11th ed. 2019). So
subsection (c)(1) prohibits acts that obstruct an official
proceeding by impairing the integrity or availability of
physical evidence, and subsection (¢c)(2) prohibits acts
that obstruct an official proceeding in any other manner.
In other words, section 1512(c) covers all acts that
obstruct an official proceeding. And the enumeration
of specific obstructive acts in subsection (c)(1) creates
a housekeeping question whether any individual act
may be charged under subsection (c)(1) or (c)(2). But the
enumeration does nothing to restrict the overall scope
of section 1512(c) and its 20-year authorized sentence.

This argument has a neat reductionist logic. It can
be generalized as follows: an expression of the form “A,
B, C, or otherwise D”—where A, B, and C are examples
of D—is equivalent to “D” because the word “otherwise”
picks up every instance of D not already captured by
A, B, or C. And so, according to the government, section
1512(c) unambiguously reduces to the words that follow
otherwise. In this case, because the defendants obstructed
an official proceeding, section 1512(c) applies. QED.

This logic oversimplifies. It misses the point that, in
ordinary English usage, the verbs preceding a residual
otherwise clause usually do help narrow its meaning.
For example, if a rule punished anyone who “punches,
kicks, bites, or otherwise injures” someone else, you
would recognize that the examples involve physical
injury, and you would understand that the residual
term likewise involves a physical injury. Further, you
would do so even though the dictionary defines the
word injure to include reputational, financial, and
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emotional injuries. Or consider a residual clause intro-
duced by the adjectival form other. If I claimed to love
“lions, tigers, giraffes, and other animals,” you would
recognize that the examples all involve large game.
You would thus understand that “animals” likely includes
elephants, may include dogs, and likely excludes mice.
You would certainly not think that “animals” unambig-
uously includes mice. And you would deduce all this
even though dictionary definitions of “animal” would
be no help in distinguishing among elephants, dogs,
and mice. In short, you would understand that what
follows a residual “other” or “otherwise” clause is likely
similar (though not identical) to the examples that
precede it.

As these examples show, reducing a phrase of the
form “A, B, C, or otherwise D” to “D” will likely expand
its meaning. If the boundaries of “D” were readily
ascertainable without clarification, a speaker would
simply say “D,” rather than using a longer and clunkier
formulation with examples and a residual “otherwise”
clause. Nobody refers to “letters that are P, S, X, or
otherwise in the English alphabet,” because we do not
need clarifying examples to understand which letters
are in the English alphabet. So, when speakers use a
phrase like “A, B, C, or otherwise D,” there is good
reason to think that D is either ambiguous (as in the
“injures” example above) or likely to be interpreted too
broadly if not clarified by examples (as in the case of
my favorite “animals”). And this point about ordinary
usage is a textual one, for the goal of textualism is not
to explore the definitional possibilities for isolated
words, but to assess how “an ordinary speaker of
English” would understand the phrases that Congress
has strung together. Comcast Corp. v. Nat’l Ass’n of
African Am.-Owned Media, — U.S. , 140 S. Ct.
1009, 1015, 206 L.Ed.2d 356 (2020). On this last point,
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there should be widespread agreement. Compare
Lockhart v. United States, 577 U.S. 347, 351-52, 136
S.Ct. 958, 194 L.Ed.2d 48 (2016) (majority), with id. at
362, 136 S.Ct. 958 (Kagan, J., dissenting).

Not surprisingly, these linguistic points coincide
with several semantic canons of construction, which
track how speakers normally use English. I will have
more to say about the canons below, but for now here
are three of them: First, the canon against surplusage
is a “cardinal principle of statutory construction” that
“we must give effect, if possible, to every clause and
word of a statute.” Williams v. Taylor, 529 U.S. 362,
404, 120 S.Ct. 1495, 146 L.Ed.2d 389 (2000) (cleaned
up). Thus, if Congress uses a formulation like “A, B, C,
or otherwise D,” we should be reluctant to simplify the
phrase to “D,” which would read out of the statute the
examples plus the word otherwise. Second and third
are the related canons of ejusdem generis and noscitur
a sociis. Ejusdem generis provides that “where general
words follow specific words in a statutory enumeration,
the general words are construed to embrace only
objects similar in nature to those objects enumerated
by the preceding specific words.” Wash. State Dep’t of
Soc. & Health Servs. v. Guardianship Estate of Keffeler,
537 U.S. 371, 384, 123 S.Ct. 1017, 154 L.Ed.2d 972
(2003) (cleaned up). And noscitur a sociis, or the
associated-words canon, prescribes that “a word is
given more precise content by the neighboring words
with which it is associated.” United States v. Williams,
553 U.S. 285, 294, 128 S.Ct. 1830, 170 L.Ed.2d 650
(2008). Like the linguistic analysis above, these canons
point us to the specific examples that precede the word
otherwise to understand the more general prohibition
that follows it.
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The Supreme Court has embraced this understand-
ing of how a residual otherwise phrase should be
interpreted. In Begay v. United States, 553 U.S. 137,
128 S.Ct. 1581, 170 L.Ed.2d 490 (2008), the Court
considered what constitutes a “violent felony” under
the Armed Career Criminal Act (ACCA). The operative
definition extends to any crime that “is burglary, arson,
or extortion, involves use of explosives, or otherwise
involves conduct that presents a serious potential risk
of physical injury to another.” 18 U.S.C. § 924(e)(2)(B)(i).
The question presented was whether a DUI offense
falls within the residual otherwise clause. Answering
no, the Court expressed no doubt that drunk driving
“presents a serious potential risk of physical injury to
another,” at least as those words are commonly
understood. But it held that the residual clause “covers
only similar crimes, rather than every crime that
‘presents a serious potential risk of physical injury to
another.”” 553 U.S. at 142, 128 S.Ct. 1581. The Court
explained that “to give effect to every clause and word
of thle] statute, we should read the examples as
limiting the crimes that [the residual clause] covers to
crimes that are roughly similar, in kind as well as in
degree of risk posed, to the examples themselves.” Id.
at 143, 128 S.Ct. 1581 (cleaned up). For if Congress
“meant the statute to be all encompassing, it is hard to
see why it would have needed to include the examples
at all.” Id. at 142, 128 S.Ct. 1581.

The Court specifically rejected the government’s
understanding of otherwise. There as here, the govern-
ment argued that because the dictionary defines it to
mean “in a different manner,” the residual clause must
sweep in all conduct that satisfies its literal terms,
regardless of the preceding statutory context. Brief for
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the United States at 25—-26, Begay v. United States, No.
06-11543 (U.S.). Disagreeing, the Court explained that
“the word ‘otherwise’ can (we do not say must) refer to
a crime that is similar to the listed examples in some
respects but different in others—similar, say, in
respect to the degree of risk it produces, but different
in respect to the ‘way or manner’ in which it produces
that risk.” 553 U.S. at 144, 128 S.Ct. 1581 (cleaned up).
In other words, as used to introduce a residual clause
following a list of examples, an otherwise clause is not
unambiguously all-encompassing. It can connote not
only difference but also a degree of similarity, particu-
larly where necessary to avoid reducing the examples
to surplusage.

C

My colleagues do not dispute that these principles
guide our interpretation of a phrase with the general
form “A, B, C, or otherwise D.” Instead, they argue that
section 1512(c)(2) does not take that form. They offer
two distinctions, but one is immaterial and the other
cuts against their position.

First, my colleagues note that ACCA and section
1512(c) are composed differently: The ACCA definition
at issue in Begay involved “a single, unbroken sentence
within the same paragraph,” whereas section 1512(c)
uses “a separately numbered subparagraph, after a
semicolon and line break.” Ante at 345. But the rela-
tionship created by the word otherwise does not depend
on punctuation or line breaks. Rather, as explained
above, it flows from the connotation of similarity, the
intuition that speakers do not deliberately waste
words, and the need to give effect to every clause of a
statute. Thus, every claim made above about the phrase
“A, B, C, or otherwise D” applies no less to the list
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(1) A;
(2) B;
(3) C;or
(4) otherwise D.

Other decisions reinforce the primacy of text over
punctuation or line breaks. In United States v. O’Brien,
560 U.S. 218, 130 S.Ct. 2169, 176 L.Ed.2d 979 (2010),
the Court held that Congress, by moving part of a
statutory paragraph into a separate subparagraph,
did not transform the shifted text from an offense
element into a sentencing factor. The Court reasoned
that a “more logical explanation for the restructuring”
was simply to break up the paragraph “into a more
readable statute,” as recommended by modern legisla-
tive drafting guidelines. Id. at 233-34, 130 S.Ct. 2169.
The cited guidelines suggest that text be broken into
subsections and subparagraphs “[t]Jo the maximum
extent practicable.” House Legislative Counsel’s Manual
on Drafting Style, HLC No. 104.1, § 312 at 24 (1995);
see Senate Office of the Legislative Counsel, Legislative
Drafting Manual § 112 at 9-11 (1997). O’Brien thus
confirms that we should not elevate Congress’s drafting
style—especially a choice to divide statutes into
smaller subdivisions—over the text it enacted.!

1 Of course, statutes with semicolons and line breaks
sometimes do define unrelated offenses. Loughrin v. United
States, 573 U.S. 351, 134 S.Ct. 2384, 189 L.Ed.2d 411 (2014),
involved such a statute. It imposed criminal penalties on anyone
who knowingly schemes (1) to defraud a financial institution or
(2) to obtain property owned by a financial institution through
false pretenses. 18 U.S.C. § 1344. Interpreting these clauses as
operating independently, the Court rejected an argument that
the second clause requires proof of intent to defraud. 573 U.S. at
355, 134 S.Ct. 2384. But section 1344 lacked the key word—
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Second, the lead opinion invokes the “complicated”
structure of section 1512(c). To begin, it notes the
length and grammatical complexity of the examples
preceding the word otherwise. Ante at 350-51 n.8. But
it draws the wrong inference from this complexity. The
long, reticulated list of examples in subsection (c)(1)
makes it even more implausible that subsection (c)(2)
would render them meaningless.

Consider another pair of hypotheticals. Suppose a
companion and I are setting off to a mountaineering
adventure. If my partner says, “Please don’t drive too
fast or otherwise put us in danger during this trip,” I
will have difficulty discerning whether “otherwise put
us in danger” is meant to be all-encompassing (i.e.,
covering both driving and mountaineering hazards) or
limited to dangerous driving besides speeding. But
suppose my partner says: “Please don’t drive too fast;
accelerate or decelerate suddenly and without warning;
change lanes without signaling; cut off or tailgate
other cars; yell, gesture, or make strange faces at other
drivers or their passengers; or otherwise put us in
danger during this trip.” In that case, I will have no
doubt that the otherwise clause refers only to driving
hazards. The reason is plain: A speaker would not
waste time and effort enumerating a reticulated list
only to render it meaningless with a catchall that
subsumes and is not delimited by the list. The longer
and more complex the list of examples preceding the
word otherwise, the stronger the case for giving the
residual clause a contextual rather than all-encom-
passing interpretation.

otherwise—that textually links the two subsections in section
1512(c).
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The lead opinion further invokes the complexity of
the words following otherwise. It conjures up this clause:
“Whoever does A, B, or C to lions, tigers, or giraffes; Or
otherwise does X, Y, or Z to the jungle.” Ante at 350-51
n.8. It sounds strange because the actions one might
take against lions, tigers, or giraffes are so different
from the actions one might take against a jungle. It is
thus hard to think of the words preceding “otherwise”
as setting forth examples of what follows. Precisely
because “otherwise” cannot bear its usual connotation
of “different from but similar to,” the entire sentence
sounds off. Section 1512(c) is not composed like that:
Match any of the four verbs in subsection (c)(1) (alter,
destroy, mutilate, or conceal) with any of its three
direct objects (a record, document, or other object) and
you will come up with a paradigmatic example of
obstructing, influencing, or impeding an official pro-
ceeding. In other words, despite the grammatical
complexity of the words preceding and following
otherwise, it is easy to recognize the preceding words
as setting forth examples of what follows. And that
makes section 1512(c) much closer to my stylized “A,
B, C, or otherwise D” formulation—and to the actual
ACCA text construed by the Supreme Court in
Begay—than it is to the exceedingly odd clause
formulated by the lead opinion.?

2 My colleagues cite two lower-court decisions construing
statutes with a residual otherwise clause. Ante at 337. Both cases
invoked the residual clause to support a broad interpretation of a
preceding example. Collazos v. United States, 368 F.3d 190, 199—
200 (2d Cir. 2004); United States v. O’Hara, 143 F. Supp. 2d 1039,
1041-42 (E.D. Wis. 2001). Neither case suggests that a residual
otherwise clause must be untethered from the preceding
illustrations.
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D

How do these general principles apply to section
1512(c)? Without the line break, its actus reus covers
anyone who “(1) alters, destroys, mutilates, or conceals
a record, document, or other object, ... with the intent
to impair the object’s integrity or availability for use in
an official proceeding; or (2) otherwise obstructs, influ-
ences, or impedes any official proceeding.” The parties
and the district court have proposed three different
readings of subsection (c)(2), based on three different
inferences about the relevant similarity through which
otherwise connects the two subsections.

As noted above, the government reads otherwise to
mean “in any other way.” On this view, the only
relevant similarity between the two subsections is that
both address obstructing, influencing, or impeding an
official proceeding. Thus, subsection (c)(1) does not
operate to narrow subsection (c)(2), which effectively
swallows up subsection (c)(1).

In contrast, the district court and the defendants
read otherwise to require some further similarity between
the obstruction covered by subsection (c)(2) and the
specific acts covered by subsection (c)(1). But what is
the relevant criterion of similarity? The district court
read section 1512(c) as focused on the preservation of
physical evidence, consistent with the string of nouns
(“record, document, or other object”) in subsection
(c)(1). It therefore held that subsection (c)(2) requires
the defendant to have “taken some action with respect
to a document, record, or other object in order to
corruptly obstruct, impede or influence an official
proceeding.” Miller, 589 F. Supp. 3d at 78.

For their part, the defendants read section 1512(c)
as focused on the development and preservation of
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evidence, consistent with the spoliation addressed in
subsection (c)(1) and with the broader tampering and
obstruction provisions that appear throughout section
1512 and chapter 73. The defendants invoke the views
of a distinguished commentator who summarized
obstruction law this way:

[O]bstruction laws do not criminalize just any act
that can influence a “proceeding.” Rather they are
concerned with acts intended to have a particular
kind of impact. A “proceeding” is a formalized
process for finding the truth. In general, obstruc-
tion laws are meant to protect proceedings from
actions designed to subvert the integrity of their
truth-finding function through compromising the
honesty of decision-makers (e.g., judge, jury) or
impairing the integrity or availability of evidence—
testimonial, documentary, or physical.

Memorandum from Bill Barr to Deputy Att’y Gen. Rod
Rosenstein & Ass’t Att’y Gen. Steve Engel at 1 (June 8,
2018), http://perma.cc/CWX6-GAE9. For these reasons,
the defendants urge limiting subsection (c)(2) to acts
that impair the integrity or availability of evidence.

Which of these competing interpretations is best?
That is a hard question, for each has some difficulties.
The district court’s focus on physical evidence finds
strong textual support in subsection (¢)(1), but risks
making subsection (c)(2) into surplusage. What acts
directed at physical evidence might obstruct, influence,
or impede an official proceeding without also altering,
destroying, mutilating or concealing the evidence in
order to impair its integrity or availability for use in
an official proceeding? Perhaps covering up, falsifying,
or making false entries in the evidence, as the district
court noted, see Miller, 589 F. Supp. 3d at 71, but that
suggests an oddly narrow range of application for the
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broadly worded residual clause. The defendants’ focus
on evidence preserves meaningful application for both
subsection (c)(1) (which covers impairing the availabil-
ity of physical evidence) and subsection (c)(2) (which,
on this view, would cover impairing the availability of
other kinds of evidence). As explained below, it also
accounts for all the caselaw under section 1512(c). But
a focus on evidence writ large—as opposed to physical
evidence—is arguably harder to infer from subsection
(c)(1)’s examples, all of which involve physical evidence.
The defendants’ interpretation thus has a bit of a
Goldilocks quality to it—not too narrow and not too
broad, but just right. Finally, the government’s inter-
pretation has more than its share of difficulties; as
explained above, it would reduce subsection (c)(1) and
the word otherwise to surplusage, despite Begay.

In fact, the two subsections do not fit neatly together,
so any harmonization will be textually awkward. But
the defendants win under their interpretation or that
of the district court, because the indictments do not
allege that they took any action affecting physical or
other evidence relevant to the Electoral College certifi-
cation. And for the reasons given above, it seems to me
a stretch to say that the government’s interpretation
is not only the best, but so much better than the others
that we can declare it unambiguously correct and call
it a day without completing a full-blown statutory
analysis.3

3 The lead opinion misreads this account. My point here is that
all three interpretations of section 1512(c)(2) have significant
textual difficulties, so none is unambiguously correct. As explained
at length below, an evidence-focused reading is the best one
despite its arguable Goldilocks quality—not “because” of it, ante
at 350-51 n.8. And my Goldilocks quip may itself be a bit too
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My colleagues conclude that subsection (c)(2) is
unambiguous because its verbs sweep broadly and its
introductory word otherwise means “in a different
manner.” Ante at 336. But ambiguity determinations
do not end with the precise text that is directly
controlling in the case. Kavanaugh, Fixing Statutory
Interpretation, 129 Harv. L. Rev. 2118, 2134-38 (2016);
see Yates v. United States, 574 U.S. 528, 537, 135 S.Ct.
1074, 191 L.Ed.2d 64 (2015) (plurality) (“Whether a
statutory term is unambiguous ... does not turn solely
on dictionary definitions of its component words.”).
Instead, as the Supreme Court has stressed, “[t]he
plainness or ambiguity of statutory language is deter-
mined by reference to the language itself, the specific
context in which that language is used, and the
broader context of the statute as a whole.” Robinson v.
Shell Oil Co., 519 U.S. 337, 341, 117 S.Ct. 843, 136
L.Ed.2d 808 (1997). Accordingly, the ambiguity deter-
mination in this case should seek to understand
section 1512(c) within its statutory context as part of
section 1512 and chapter 73. And at a minimum, it
should seek to harmonize the subsections of section
1512(c), which consists of a single sentence nesting two
subsections between a shared mens rea element at the
beginning and a shared penalty at the end. Finally,
even if I am wrong about all of this, my colleagues err
in asserting that otherwise unambiguously means “in
a different manner”—with no consideration of any
possible similarity. That mistake alone is enough to
show ambiguity within the four corners of subsection
(c)(2), in addition to the ambiguity arising from struc-
tural considerations about how the subsections most
plausibly interact in the broader statutory context.

pejorative, for one can infer an evidence-based focus from the
broader text and structure of section 1512.
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IV

Because section 1512(c) contains ambiguity, we
must use all “traditional methods of statutory inter-
pretation” to determine its best meaning. Kasten v.
Saint-Gobain Performance Plastics Corp., 563 U.S. 1,
16, 131 S.Ct. 1325, 179 L.Ed.2d 379 (2011). As shown
above, the text of section 1512(c) cuts against the
government’s all-encompassing interpretation, though
perhaps not decisively. And so do at least seven other
considerations: the presumption against surplusage,
the related canons of ejusdem generis and noscitur a
sociis, the structure of section 1512, the history of that
section, precedent construing it, the improbable and
unconstitutional breadth of the government’s inter-
pretation, and the rule of lenity.

A

As noted above, it is a “cardinal principle of statu-
tory construction that we must give effect, if possible,
to every clause and word of a statute.” Williams, 529
U.S. at 404, 120 S.Ct. 1495 (cleaned up). The govern-
ment’s reading of subsection (c)(2) would create three
levels of problematic surplusage.

First, as explained above, it would collapse subsection
(c)(1) into subsection (c)(2). Yet “the canon against
surplusage is strongest when an interpretation would
render superfluous another part of the same statutory
scheme.” Marx v. Gen. Revenue Corp., 568 U.S. 371, 386,
133 S.Ct. 1166, 185 L.Ed.2d 242 (2013). Subsections
(c)(1) and (c)(2) are not just part of the same statutory
scheme; they are part of one sentence, and they share
a single mens rea requirement and a single authorized
punishment. Within a single phrase, clause, or sentence,
there is no surplusage problem with collapsing recognized
couplets (such as “aid and abet”) or strings of near
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synonyms (such as “obstructs, influences, or impedes”).
Such formulations indicate that “iteration is obviously
afoot.” Moskal v. United States, 498 U.S. 103, 120, 111
S.Ct. 461, 112 L.Ed.2d 449 (1990) (Scalia, J., dissent-
ing). But here, subsection (c)(1) is longer and more
grammatically complex than subsection (c)(2). The
former consists of four verbs, three direct objects, an
attempt clause, and a second intent requirement,
which collectively span 32 words. The latter consists of
the critical word otherwise, three verbs, one direct
object, and an attempt clause, which collectively span
13 words. Given the respective length and structure of
these two provisions, there is no plausible reason why
Congress would enact all of section 1512(c) just to
reach the conduct described after the word otherwise
in the short, catchall subsection (c)(2).

The concurrence responds that my interpretation
creates the same surplusage problem because, on my
view, subsection (c)(2) still covers all the conduct pro-
hibited by subsection (¢)(1). Ante at 359—60 (opinion of
Walker, J.). Of course, the residual term D in any “A, B,
C, or otherwise D” formulation covers the preceding
examples. And so, under any of the three possible
interpretations of section 1512(c), subsection (c)(2)
covers the examples set forth in subsection (c)(1). But
on my view, the examples do meaningful work by
narrowing the breadth of the residual term. See Begay,
553 U.S. at 142-43, 128 S.Ct. 1581. On my colleagues’
view, in contrast, the examples in subsection (c)(1) do
no work at all, and section 1512(c) has the same
breadth it would have if Congress had omitted all of
subsection (c)(1) and the word otherwise.

Second, the government’s reading also would collapse
most of section 1512 into the subsection (c)(2) catchall.
Section 1512 sets forth 21 different offenses, and the
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government’s reading would fold at least 15 of them
into subsection (c)(2). Here are a few random examples:
Section 1512(a)(1) prohibits killing a person to prevent
his attendance at an official proceeding or to prevent
the production of a record, document, or other object in
an official proceeding. 18 U.S.C. § 1512(a)(1)(A), (B).
Section 1512(b)(1) prohibits corruptly persuading another
person to influence, delay, or prevent testimony at an
official proceeding. Section 1512(d)(1) prohibits harassing
another person to dissuade him from attending an
official proceeding. And section 1512(d)(4) prohibits
harassing another person to prevent a criminal
prosecution. All these acts—and the others prohibited
by most other parts of section 1512—would influence
or affect an official proceeding.*

This wholesale surplusage is even stranger given
section 1512’s graduated penalty scheme. Section 1512(a)
authorizes terms of imprisonment of up to 30 years for
various obstructive acts involving the use of physical
force, 18 U.S.C. § 1512(a)(3)(B), and up to 20 years for
obstructive acts involving the threat of physical force,
id. § 1512(a)(3)(C). Section 1512(b) authorizes terms of
up to 20 years for obstructive acts involving intimida-
tion. Id. § 1512(b). Section 1512(d) authorizes maximum
terms of only three years for obstructive acts involving
harassment. Id. § 1512(d). By collapsing most of

* The 15 provisions that would collapse into subsection (c)(2)
are subsections (a)(1)(A), (2)(1)(B), (aX2)(A), (a)2)B)), (a)2)B)Gi),
(a)(2)B)(ii), (a)2)(B)iv), (b)(1), (b)2)(A), (b)(2)B), (b)2)(C), (b)2)D),
(e)(1), (d)1), and (d)(4). The five provisions that would not
collapse into subsection (c)(2) are subsections (a)(1)(C), (a)(2)(C),
(b)(3), (d)(2), and (d)(3). They involve wrongfully preventing a
third party from conveying information to law enforcement
personnel, which is conduct upstream from an official proceeding.
To confirm the details, a reader may review the appendix to this
dissent, which sets forth section 1512 in its entirety.
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section 1512 into its subsection (c)(2), the govern-
ment’s interpretation would lump together conduct
warranting up to three decades of imprisonment with
conduct warranting at most three years—a distinction
reflected in the broader structure of section 1512.

Third, the government’s interpretation of subsection
(c)(2) would swallow up various other chapter 73 offenses
outside of section 1512. Two of the most longstanding
chapter 73 offenses are sections 1503 and 1505, which
trace back at least to 1909. See United States v.
Poindexter, 951 F.2d 369, 380 (D.C. Cir. 1991). Section
1505 prohibits corruptly obstructing proceedings pending
before Congress or executive agencies. Absent an act of
terrorism, it imposes a maximum sentence of five years.
Under the government’s reading of section 1512(c)(2),
all 197 words of this section are made surplusage by
13 words nested in a subparagraph of a subsection in
the middle of section 1512.5 Section 1503 prohibits
corruptly influencing a juror or court officer and,
absent an attempted killing or a class A or class B
felony, authorizes a maximum sentence of ten years.
18 U.S.C. § 1503(b)(3). The government’s interpreta-
tion of subsection (c)(2) makes that part of section 1503
redundant, leaving only its separate application to
acts of harming protected persons after the fact.

5 The government suggests that its interpretation of section
1512(c)(2) would not make section 1505 completely redundant
because a “proceeding” under section 1505 might not be an
“official proceeding” under section 1512. But the government’s
own Criminal Resource Manual explains that the definition of
“official proceeding” in section 1515(a)(1) is largely “a restatement of
the judicial interpretation of the word ‘proceeding’ in §§ 1503 and
1505.” U.S. Dep’t of Just., Crim. Res. Manual § 1730 (1997); see
also United States v. Perez, 575 F.3d 164, 169 (2d Cir. 2009).
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To explain all this surplusage, the lead opinion notes
that section 1512(c) was enacted after the other provi-
sions in question. As it notes, section 1512 reaches acts
of direct obstruction such as a defendant destroying
evidence himself, as well as acts of indirect obstruction
such as the defendant pressuring others to do so. Ante
at 349. And unless Congress wanted to rewrite the
entire statute, it could not reach direct obstruction
without creating some overlap with earlier provisions
reaching indirect obstruction. But the government’s
interpretation does not create such massive surplus-
age by reaching direct as well as indirect obstruction.
Instead, it does so by so dramatically broadening what
counts as obstruction in the first place, sweeping in all
acts that affect or hinder a proceeding (including, as
explained below, such protected activities as advocacy,
lobbying, and protest).

The concurrence, for its part, again claims that my
interpretation creates the same degree of surplusage
as the government’s. Ante at 360 (opinion of Walker, J.).
A few illustrations rebut this assertion. Consider
section 1512(d)(1), which authorizes a three-year term
of imprisonment for anyone who harasses and thereby
hinders any person from “attending or testifying in an
official proceeding.” Someone who prevents spectators
from attending a proceeding has surely influenced or
affected the proceeding—and thus violated subsection
(c)(2) on the government’s interpretation. But that
person has not impaired the integrity or availability of
evidence for use in the proceeding—and thus has not
violated section 1512(c) on my interpretation. At the
other end of the penalty scheme, the same point holds
true for subsection (a)(1)(A), which authorizes a thirty-
year sentence for attempts to kill someone to prevent
the “attendance or testimony of any person in an official
proceeding.” For both provisions, my interpretation
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yields partial overlap with subsection (c)(2), in cases
involving the killing or intimidation of witnesses as
opposed to spectators. On the other hand, the govern-
ment’s interpretation yields complete surplusage.

Taking a step back, the concurrence is nonetheless
correct that my evidence-focused interpretation of
section 1512(c) creates significant overlap with other
provisions of section 1512. But if that counts as a
significant flaw with my position, the solution is surely
not to broaden the scope of section 1512(c) to what the
government suggests, and thereby significantly increase
the degree of overlap or surplusage. Instead, the
solution would be to narrow the scope of section
1512(c) to what the district court suggests, which
would more considerably reduce the degree of overlap
or surplusage.

The concurrence seeks to reduce this substantial
surplusage problem by imposing a heightened mens
rea requirement on section 1512(c). As the concurrence
explains, section 1512(c) requires the defendant to
have acted “corruptly,” unlike the specific-intent crimes
set forth in section 1512(a) and 1512(d). Ante at 360
(opinion of Walker, J.). But the Supreme Court has
explained that there is no “meaningful difference”
between acting “corruptly” and acting with a “specific
intent” to obtain some unlawful advantage. Marinello,
138 S. Ct. at 1108. This remains true even under
the concurrence’s view that acting “corruptly” under
section 1512(c) requires knowledge that one’s conduct
is unlawful. For it is highly implausible that a defendant
could intentionally perform one of the inherently
obstructive acts prohibited by section 1512(a) or (d)—
such as killing or harassing a person to prevent him
from attending or testifying at an official proceeding—
without knowledge of that conduct’s unlawfulness.
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Moreover, if all violations of sections 1503 and 1505
involve corrupt action, see ante at 355 (opinion of
Walker, J.), then the concurrence’s position in no way
mitigates the surplusage problem involving those
provisions.

More generally, both of my colleagues note that some
degree of overlap in criminal provisions is common, no
construction of section 1512(c)(2) will eliminate all
surplusage, and the canons afford no basis for prefer-
ring a construction “substituting one instance of
superfluous language for another.” United States v. Ali,
718 F.3d 929, 938 (D.C. Cir. 2013); see ante at 349; ante
at 360—61 (opinion of Walker, J.). All true enough, but
surplusage is nonetheless disfavored; other things
equal, a construction that creates substantially less of
it is better than a construction that creates substan-
tially more. Here, the government’s interpretation of
subsection (¢)(2) would swallow up all of the immedi-
ately preceding subsection (c)(1), most of section 1512,
and much of the entire chapter 73, reaching dozens of
offenses covering much narrower acts and authorizing
much lower penalties. I am unaware of any case resolving
ambiguity in favor of such wholesale redundancy.

B

The interpretive canons of ejusdem generis and
noscitur a sociis also support a restrained interpreta-
tion of section 1512(c). As explained above, these
canons reflect linguistic conventions that must factor
into the initial assessment whether that provision is
ambiguous. They also support resolving any ambiguity
in favor of the defendants.

Begin with ejusdem generis. It “limits general terms
that follow specific ones to matters similar to those
specified.” CSX Transp., Inc. v. Ala. Dep’t of Revenue,
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562 U.S. 277, 294, 131 S.Ct. 1101, 179 L.Ed.2d 37
(2011) (cleaned wup); see Guardianship Estate of
Keffeler,537 U.S. at 384, 123 S.Ct. 1017. And it “applies
when a drafter has tacked on a catchall phrase at the
end of an enumeration of specifics.” Scalia & Garner,
supra, at 199. Here, all agree that subsection (c)(2) is
a catchall phrase tacked on after the specific offenses
set forth in subsection (c)(1).

Noscitur a sociis, or the associated-words canon,
provides that “a word is given more precise content by
the neighboring words with which it is associated.”
Williams, 553 U.S. at 294, 128 S.Ct. 1830. Often,
such an association must be inferred from statutory
structure or other contextual clues. E.g., Dole v. United
Steelworkers of Am., 494 U.S. 26, 36, 110 S.Ct. 929, 108
L.Ed.2d 23 (1990) (“words grouped in a list should be
given related meaning”). But here, the word otherwise
directly signals that the subsections are associated.
And interpreting the catchall subsection (c)(2) in
light of the specific examples in subsection (¢)(1) is
particularly appropriate given the relative complexity
of the examples and breadth of the catchall.

My colleagues argue that both canons are irrelevant
because “the word ‘otherwise’ does not immediately
follow a list of terms” and is in a separate subpara-
graph from subsection (c)(1). Ante at 346. But “a listing
is not prerequisite” for applying the associated-words
canon. Scalia & Garner, supra, at 197. And courts have
applied ejusdem generis “to all sorts of syntactic
constructions that have particularized lists followed
by a broad, generic phrase.” Id. at 200. Thus, while a
syntactically parallel listing—Ilike “dogs, cats, and
other animals,” see ante at 345-46—is one way to
trigger these canons, it is far from the only way.
Moreover, as explained above, we should not elevate
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Congress’s use of line breaks and paragraph number-
ing over the text it enacted. At bottom, my colleagues
reason that section 1512(c)’s syntax and structure do
not weave together its subsections tightly enough to
justify inferring an association. But the text itself
creates the association:

The ejusdem generis rule is an example of a broader
linguistic rule or practice to which reference is made
by the Latin tag noscitur a sociis. Words, even if they
are not general words like ‘whatsoever’ or ‘otherwise’
preceded by specific words, are liable to be affected by
other words with which they are associated.

Noscitur a Sociis, Black’s Law Dictionary (11th ed.
2019) (emphasis added) (quoting R. Cross, Statutory
Interpretation 118 (1976)). Put differently, the canons
confirm that syntax and structure can sometimes
substitute for an association-creating word like
otherwise. But here we have the word itself.

C

Beyond considerations of surplusage, the structure
of section 1512 cuts further against the government’s
broad reading of subsection (c)(2). As noted above,
section 1512 contains 21 separate subparagraphs pro-
hibiting various forms of tampering and obstruction.
Setting aside subsection (c)(2), the 20 other provisions
are all narrow, and every one of them addresses pre-
serving the flow of truthful (and only truthful)
information to investigatory or judicial processes. To
break this persistent and uniform focus, one might
expect some degree of clarity. Instead, we have the
opposite: an otherwise connector suggesting that Congress
did not intend a major discontinuity in focus or scope.

If subsection (c)(2) were all-encompassing, its place-
ment would also be puzzling. That provision is one
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subparagraph nested inside a subsection in the middle
of 19 otherwise narrow prohibitions. It is not even its
own sentence, and it shares with subsection (c)(1)
clauses prescribing a mens rea element and a maximum
punishment. This is exactly where we might expect to
find a residual clause for subsection (c)(1). But it is an
exceedingly unlikely place to find an all-encompassing
residual clause for most of section 1512 and much of
chapter 73. Of course, Congress “does not alter the
fundamental details of a [statutory] scheme in vague
terms or ancillary provisions—it does not, one might
say, hide elephants in mouseholes.” Whitman v. Am.
Trucking Ass’ns, 531 U.S. 457, 468, 121 S.Ct. 903, 149
L.Ed.2d 1 (2001).

Moreover, the government’s interpretation of section
1512(c) injects a significant structural anomaly into
Chapter 73 because of its 20-year maximum penalty. If
section 1512(c) is focused on evidence impairment,
then Chapter 73 has a comprehensible scheme of
penalties keyed to the seriousness and sophistication
of the obstruction. For example, picketing, parading, or
using a sound truck to influence a proceeding carries a
one-year maximum penalty. 18 U.S.C. § 1507. Using
threats or force generally carries a maximum penalty
of either 5 or 10 years, depending on whether the
proceeding is before a court, an agency, or Congress. Id.
§§ 1503(b), 1505. And destroying, manipulating, or
falsifying evidence carries a maximum penalty of 20
years. Id. §§ 1512(c), 1519. This scheme ties the
penalty to the sophistication of the obstruction and the
kind of proceeding targeted. Rudimentary forms of
obstruction, such as picketing, receive the lowest penalty.
And the most sophisticated or pernicious forms, such
as shredding documents or fabricating evidence, receive
the highest. The government’s interpretation would
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collapse all of this, making any form of obstructing an
official proceeding a 20-year felony.

Finally, consider the relevant titles, which may
“supply cues” about the meaning of operative text.
Yates, 574 U.S. at 540, 135 S.Ct. 1074 (plurality); see
Scalia & Garner, supra, at 221 (“The title and headings
are permissible indicators of meaning.”). For one thing,
Congress inserted the disputed text into section 1512,
which is titled “Tampering with a witness, victim, or
an informant.” Direct obstruction by destroying docu-
ments is one modest step removed from indirect
obstruction by pressuring a witness to destroy documents.
On the other hand, what the government posits is
covered, including everything from lobbying to rioting,
is much further removed from section 1512’s heartland
as reflected in its title. Moreover, the title of the statute
that enacted section 1512(c) is the Corporate Fraud
Accountability Act of 2002. Document destruction
readily conjures up images of corporate fraud. Advocacy,
lobbying, and protest do not. For that matter, neither
does assaulting police officers or rioting in the Capitol.

D

Statutory history reinforces that section 1512(c)
covers only acts that impair the integrity or availabil-
ity of evidence. That provision was the first and most
significant provision enacted by the Corporate Fraud
Accountability Act of 2002, which in turn was part of
the larger Sarbanes-Oxley Act. Pub. L. 107-204, tit. XI,
§ 1102, 116 Stat. 745, 807. As the Supreme Court has
explained, these statutes were prompted by the Enron
Corporation’s accounting scandal and collapse, which
exposed what was perceived as a significant loophole
in the law of obstruction: “corporate document-shred-
ding to hide evidence of financial wrongdoing” was
unlawful if one person directed another, but not if he
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acted alone. See Yates, 574 U.S. at 535-36, 135 S.Ct.
1074 (plurality). This came to be known as the Arthur
Andersen loophole, named after Enron’s financial auditor.

The government posits that Congress plugged the
loophole with a grossly incommensurate patch. On its
view, instead of simply adding a prohibition on direct
evidence impairment to preexisting prohibitions on
indirect evidence impairment, Congress added a prohi-
bition on obstructing or influencing per se. My colleagues
acknowledge the mismatch, but they find it irrelevant
because the governing text is unambiguous. Ante at
346—47. But the text is ambiguous, and this mismatch
is another reason for resolving the ambiguity in the
defendants’ favor. Of course, legislation can sweep
more broadly than the primary evil that Congress had
in mind. See Oncale v. Sundowner Offshore Seruvs., Inc.,
523 U.S. 75,79, 118 S.Ct. 998, 140 L.Ed.2d 201 (1998).
However, if the text is ambiguous and an interpreta-
tion seems implausible “in light of the context from
which the statute arose,” that suggests things have
gotten off track. Bond v. United States, 572 U.S. 844,
860,134 S.Ct. 2077,189 L.Ed.2d 1 (2014); see Bray, The
Mischief Rule, 109 Geo. L.J. 967 (2021).°

6 To the extent it is relevant, legislative history reinforces the
statutory focus on evidence impairment. All of it refers to section
1512(c)(2) as covering document-shredding and other ways to
conceal or destroy evidence. See 148 Cong. Rec. S6545—47 (daily
ed. July 10, 2002); id. at S6549-50. My colleagues cite one
assertedly broader statement by Senator Hatch that section
1512(c) “strengthens an existing federal offense that is often used
to prosecute document shredding and other forms of obstruction
of justice.” Id. at S6550. But he described these other forms of
obstruction as merely other ways of “destroying evidence.” Id.
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Section 1512(c)(2) has been on the books for two
decades and charged in thousands of cases—yet until
the prosecutions arising from the January 6 riot, it was
uniformly treated as an evidence-impairment crime.
This settled understanding is a “powerful indication”
against the government’s novel position. FTC v. Bunte
Bros., 312 U.S. 349, 351-52, 61 S.Ct. 580, 85 L.Ed. 881
(1941).

My colleagues note that only two cases have held
section 1512(c)(2) requires some form of evidence
impairment. Ante at 337-38, 338—-39 n.4. But until the
January 6 prosecutions, courts had no occasion to
consider whether it sweeps more broadly, because all
the caselaw had involved conduct plainly intended to
hinder the flow of truthful evidence to a proceeding.

My colleagues claim only one counterexample,
United States v. Reich, 479 F.3d 179 (2d Cir. 2007). The
defendant there falsified an official court document
and used it to persuade another party to withdraw a
filing, see id. at 182—83, which plainly influenced an
official proceeding. Reich fits well within an evidence-
focused interpretation of subsection (c)(2), for subsection
(c)(1) extends to falsifying any “record” or “document”
connected to an official proceeding, not just documents
formally admitted into evidence.

Moreover, even the cases cited by my colleagues
acknowledge that the word otherwise connects subsec-
tions (c)(1) and (c)(2) and recognize the latter subsection’s
focus on evidence. For example, United States v. Burge,
711 F.3d 803 (7th Cir. 2013), explained that the two
subsections “are linked with the word ‘otherwise,” so
we can safely infer that Congress intended to target
the same type of ... misconduct that might ‘otherwise’
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obstruct a proceeding beyond simple document destruc-
tion.” Id. at 809. And United States v. Petruk, 781 F.3d
438 (8th Cir. 2015), praised a jury instruction explaining
that the defendant must “contemplate some particular
official proceeding in which the testimony, record,
document, or other object might be material.” Id. at
445 n.2. See also United States v. Volpendesto, 746 F.3d
273, 287 (7th Cir. 2014) (affirming conviction based on
sufficient evidence that the defendant acted “out of
desire to influence what evidence came before the
grand jury”); United States v. Desposito, 704 F.3d 221,
231 (2d Cir. 2013) (affirming conviction because the
defendant had planned “to create fraudulent evidence”).

F

The Supreme Court repeatedly has rejected “improb-
ably broad” interpretations of criminal statutes that
would reach significant areas of innocent or previously
unregulated conduct. Bond, 572 U.S. at 860, 134
S.Ct. 2077, see, e.g., Van Buren v. United States, —
U.S. , 141 S. Ct. 1648, 1661, 210 L.Ed.2d 26 (2021)
(rejecting interpretation of computer fraud statute
that “would attach criminal penalties to a breathtak-
ing amount of commonplace computer activity”);
McDonnell v. United States, 579 U.S. 550, 574-76, 136
S.Ct. 2355, 195 L.Ed.2d 639 (2016) (rejecting “expansive
interpretation” of bribery statute that would reach
“normal political interaction between public officials
and their constituents”); Bond, 572 U.S. at 863, 134
S.Ct. 2077 (rejecting interpretation that would turn
chemical weapons statute “into a massive federal
anti-poisoning regime that reaches the simplest of
assaults”). Likewise, the Court routinely disfavors inter-
pretations that would make a statute unconstitutional—
or even raise serious constitutional questions. See, e.g.,
Edward J. DeBartolo Corp. v. Fla. Gulf Coast Bldg. &
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Constr. Trades Council, 485 U.S. 568, 575, 108 S.Ct.
1392, 99 L.Ed.2d 645 (1988). Here, the government’s
interpretation would make section 1512(c)(2) both
improbably broad and unconstitutional in many of its
applications.

In the government’s view, subsection (c)(2) reaches
any act that obstructs, influences, or impedes an official
proceeding—which means anything that affects or
hinders the proceeding, see Marinello, 138 S. Ct. at
1106. Among other things, that construction would
sweep in advocacy, lobbying, and protest—common
mechanisms by which citizens attempt to influence
official proceedings. Historically, these activities did
not constitute obstruction unless they directly impinged
on a proceeding’s truth-seeking function through acts
such as bribing a decisionmaker or falsifying evidence
presented to it. And the Corporate Fraud Accountability
Act of 2002, which created section 1512(c), seems an
unlikely candidate to extend obstruction law into new
realms of political speech, just as the Chemical
Weapons Convention Implementation Act seemed an
unlikely candidate to regulate the tortious use of com-
mercially available chemicals to cause an “uncomfortable
rash.” See Bond, 572 U.S. at 8561-52, 134 S.Ct. 2077.

Consider a few basic examples. An activist who
successfully rails against bringing a bill to a vote on
the Senate floor has obstructed or influenced an official
proceeding. (For purposes of section 1512, the proceed-
ing “need not be pending or about to be instituted at
the time of the offense.” 18 U.S.C. § 1512(f)(1).) A
lobbyist who successfully persuades a member of
Congress to change a vote has likewise influenced an
official proceeding. So has a peaceful protestor who,
attempting to sway votes, holds up a sign in the Senate
gallery before being escorted away. Of course, this case
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involves rioting as opposed to peaceful advocacy,
lobbying, or protest. But the construction of section
1512(c) adopted by my colleagues will sweep in all of
the above. And this breadth is especially problematic
because section 1512 applies to congressional and
executive proceedings as well as judicial ones. There is
no constitutional or historical pedigree for lobbying to
influence judicial decisions in pending cases. But
advocacy, lobbying, and protest before the political
branches is political speech that the First Amendment
squarely protects. E.g., Edwards v. South Carolina,
372 U.S. 229, 235-36, 83 S.Ct. 680, 9 L.Ed.2d 697
(1963). Thus, “to assert that all endeavors to influence,
obstruct, or impede the proceedings of congressional
committees are, as a matter of law, corrupt would
undoubtedly criminalize some innocent behavior.”
United States v. North, 910 F.2d 843, 882 (D.C. Cir.
1990) (cleaned up). Judge Silberman made the same
point more colorfully: “If attempting to influence a
congressional committee by itself is a crime, we might
as well convert all of Washington’s office buildings into
prisons.” Id. at 942 (opinion dissenting in part).

My colleagues dismiss this concern with a promise
that the statute’s one-word mens rea requirement—
“corruptly”—will impose meaningful limits even if its
30-word actus reus does not. But the lead opinion does
not even settle on what that requirement is, much less
explain how it would cure the improbable breadth
created by an all-encompassing view of the actus reus.
And the various possibilities that my colleagues
suggest do not inspire much confidence.

First, the lead opinion cites Arthur Andersen LLP v.
United States, 544 U.S. 696, 125 S.Ct. 2129, 161
L.Ed.2d 1008 (2005), for the proposition that acting
corruptly may require nothing more than an act that
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is “wrongful, immoral, depraved, or evil.” Ante at 340.
But while Arthur Andersen did describe those adjectives
as “normally associated” with the word corruptly, 544
U.S. at 705, 125 S.Ct. 2129, it nowhere suggested that
this adjectival string could supply a complete defini-
tion. Instead, it held that the jury instruction before it
was legally deficient for failing to require either
consciousness of wrongdoing or a sufficient connection
between the disputed conduct and an official proceed-
ing. See id. at 705-08, 125 S.Ct. 2129. Moreover, we
have held that this precise adjectival string neither
narrows nor clarifies a statutory requirement of acting
corruptly. Poindexter, 951 F.2d at 379.

This problem is particularly serious given the
breadth of section 1512(c). Arthur Andersen involved
section 1512(b), which covers narrow categories of
inherently wrongful conduct such as preventing the
testimony of a third party, causing another person to
withhold evidence, or preventing the communication
of evidence to a law enforcement officer or judge. In
contrast, the actus reus posited here would sweep in
any conduct that influences or affects an official
proceeding. Imagine a tobacco or firearms lobbyist who
persuades Congress to stop investigating how many
individuals are killed by the product. Would the
lobbyist violate section 1512(c)(2) because his conduct
was “wrongful” or “immoral” in some abstract sense?
Or what if the lobbyist believed that his work was
wrongful or immoral, but did it anyway to earn a
living? The lead opinion dismisses such hypotheticals,
ante at 339—40, but without explaining why liability
would not attach under a mere requirement of acting
wrongfully. Moreover, probing the defendant’s mental
state is a question of fact for the jury. See, e.g., North,
910 F.2d at 942 (Silberman, J., dissenting in part) (“it
seems inescapable that this is a question of fact for the
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jury to determine whether an endeavor was under-
taken corruptly”). A wrongfulness standard thus
would impose few limits on the government’s ability to
charge, or a jury’s ability to convict, for conduct directed
at an official proceeding. Decades ago, we observed
that a statute reaching conduct that is not “decent,
upright, good, or right” “affords an almost boundless
area for individual assessment of the morality of
another’s behavior.” Ricks v. District of Columbia, 414
F.2d 1097, 1106 (D.C. Cir. 1968) (cleaned up). The same
can be said for a statute reaching “wrongful, immoral,
depraved, or evil” conduct. Under such a vague
standard, mens rea would denote little more than a
jury’s subjective disapproval of the conduct at issue.

Second, the lead opinion proposes that acting
corruptly may mean acting with a “corrupt purpose” or
through “independently corrupt means.” Ante at 340.
And because the defendants here allegedly acted
through the corrupt means of assaulting police officers,
the lead opinion continues, we may safely move on
without considering what constitutes a “corrupt
purpose.” Id. The lead opinion invokes other opinions
stating that the use of unlawful means is sufficient,
but not necessary, to show corrupt action. See North,
910 F.2d at 942-43 (Silberman, J., dissenting in part);
United States v. Sandlin, 575 F. Supp. 3d 16, 31 (D.D.C.
2021). But that only underscores the problem: If a
“corrupt purpose” may suffice to show acting corruptly,
what purposes count as “corrupt” Perhaps ones that
are wrongful, immoral, depraved, or evil, but that
would just replicate the vagueness and overbreadth
concerns noted above.

Moreover, even if independently unlawful means
were necessary, section 1512(c)(2) still would cover large
swaths of advocacy, lobbying, and protest. Consider a
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few more examples. A protestor who demonstrates
outside a courthouse, hoping to affect jury deliberations,
has influenced an official proceeding (or attempted to
do so, which carries the same penalty). So has an EPA
employee who convinces a member of Congress to
change his vote on pending environmental legislation.
And so has the peaceful protestor in the Senate gallery.
Under an unlawful-means test, all three would violate
section 1512(c)(2) because each of them broke the law
while advocating, lobbying, or protesting. See 18 U.S.C.
§ 1507 (prohibiting picketing outside a courthouse
with the intent to influence a judge, juror, or witness);
id. § 1913 (prohibiting lobbying by agency employees);
40 U.S.C. § 5104(e)(2)(G) (prohibiting demonstrating
inside the Capitol Building). And each would face up
to 20 years’ imprisonment—rather than maximum
penalties of one year, a criminal fine, and six months,
respectively. So while this approach would create an
escape hatch for those who influence an official
proceeding without committing any other crime, it also
would supercharge a range of minor advocacy, lobbying,
and protest offenses into 20-year felonies. That still
gives section 1512(c)(2) an improbably broad reach,
because it posits that the Corporate Fraud Accountability
Act extended the harsh penalties of obstruction-of-justice
law to new realms of advocacy, protest, and lobbying.

Third, the lead opinion suggests adding a further
mens rea requirement urged by Justice Scalia in
United States v. Aguilar, 515 U.S. 593, 115 S.Ct. 2357,
132 L.Ed.2d 520 (1995). There, he stated that acting
“corruptly” requires “an act done with an intent to give
some advantage inconsistent with official duty and the
rights of others.” Id. at 616, 115 S.Ct. 2357 (Scalia, J.,
dissenting in part) (cleaned up); see also id. at 616-17,
115 S.Ct. 2357 (“An act is done corruptly if it’s done ...
with a hope or expectation of either financial gain or
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other benefit to oneself or a benefit of another person.”
(cleaned up)). Likewise, Black’s Law Dictionary states
that the word corruptly, as used in criminal statutes,
usually “indicates a wrongful desire for pecuniary gain
or other advantage.” Corruptly, Black’s Law Dictionary
(11th ed. 2019).

This improper-benefit test may significantly narrow
section 1512(c)(2), but only by excluding these defendants.
As traditionally applied, the test seems to require that
the defendant seek an unlawful financial, professional,
or exculpatory advantage. See, e.g., Marinello, 138 S.
Ct. at 1105 (avoiding taxes); Aguilar, 515 U.S. at 595,
115 S.Ct. 2357 (disclosing wiretap); North, 910 F.2d at 851
(fabricating false testimony and destroying documents).
In contrast, this case involves the much more diffuse,
intangible benefit of having a preferred candidate
remain President. If that is good enough, then anyone
acting to achieve a specific purpose would satisfy this
requirement, for the purpose of the action would
qualify as the benefit. For example, the hypothetical
firearms lobbyist would be covered if he sought a
“benefit” of less stringent gun regulations. Likewise,
the hypothetical Senate protestor would do so if she
sought a “benefit” of defeating the bill under review.
And so on.

The concurrence urges a more stringent mens rea
requiring the defendant to know that he is acting
unlawfully. Ante at 358—-59 (opinion of Walker, J.). The
concurrence relies most heavily on three dissents. But
two of them reject the concurrence’s own proposed
standard. See Aguilar, 515 U.S. at 617, 115 S.Ct. 2357
(Scalia, J., dissenting in part) (“in the context of
obstructing grand jury proceedings, any claim of
ignorance of wrongdoing is incredible”); North, 910
F.2d at 940 (Silberman, dJ., dissenting in part) (“I would
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decline to hold here that section 1505 requires knowl-
edge of unlawfulness”); see also id. at 884 (majority)
(“If knowledge of unlawfulness were required in order
to convict a defendant of violating section 1505,
North’s argument might be more colorable. But this is
not the case.”).” That leaves Marinello, which involved
a statute making it unlawful to “corruptly” endeavor
to “obstruct or impede, the due administration” of the
Tax Code, 26 U.S.C. § 7212(a). In that case, Justice
Thomas concluded that corruptly “requires proof that
the defendant not only knew he was obtaining an
unlawful benefit, but that his objective or purpose was
to obtain that unlawful benefit.” 138 S. Ct. at 1114
(Thomas, J., dissenting) (cleaned up); accord United
States v. Floyd, 740 F.3d 22, 31 (1st Cir. 2014). But the
allowance for mistake of law as a complete defense in
the tax context reflects “special treatment of criminal
tax offenses ... due to the complexity of the tax laws.”
Cheek v. United States, 498 U.S. 192, 200, 111 S.Ct.
604, 112 L.Ed.2d 617 (1991). The concurrence’s
approach thus requires transplanting into section
1512(c)(2) an interpretation of corruptly that appears
to have been used so far only in tax law.

The concurrence’s approach is driven by a laudable
goal—narrowing what the concurrence recognizes
would otherwise be the “breathtaking” and untenable
scope of the government’s interpretation of section
1512(c). Ante at 351-52, 352 n.1, 358-59, 362—-63 n.10
(opinion of Walker, J.). But even with the concurrence’s
torqued-up mens rea, section 1512(c)(2) still would have
improbable breadth. It would continue to supercharge

" Both opinions included partial concurrences, but the relevant
discussion in each one occurred in a partial dissent. See Aguilar,
515 U.S. at 609-12, 115 S.Ct. 2357 (Scalia, J.); North, 910 F.2d at
938-46 (Silberman, J.).
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comparatively minor advocacy, lobbying, and protest
offenses into 20-year felonies, provided the defendant
knows he is acting unlawfully in some small way. The
concurrence imagines a protestor unaware that federal
law prohibits picketing outside the home of a judge to
influence his or her votes. 18 U.S.C. § 1507. But even
that hypothetical protestor would be protected only
until the jurist, a neighbor, or the police told the
protestor what the law is. After that, the concurrence’s
position would expose the protestor not only to the one-
year sentence set forth in section 1507, but also to the
twenty-year sentence set forth in section 1512(c).

Finally, my colleagues’ approach creates vagueness
problems as well as First Amendment ones. Consider
18 U.S.C. § 1505, which imposes criminal penalties
on anyone who “corruptly ... influences, obstructs, or
impedes” a congressional inquiry. In Poindexter, we
held this provision unconstitutionally vague as applied
to acts of lying to Congress. 951 F.2d at 379. In
rejecting the government’s argument that the mens
rea requirement sufficiently narrowed the statute, we
explained that “on its face, the word ‘corruptly’ is
vague,” id. at 378, as were the string of adjectival
synonyms. See id. at 379 (“Words like ‘depraved, ‘evil,’
‘immoral,’ ‘wicked, and ‘improper’ are no more specific—
indeed they may be less specific—than ‘corrupt.”). To
cure the vagueness, we limited the act component of
section 1505. Specifically, we held that it applies only
to acts causing a third party to violate some legal duty,
thus excluding acts by which the defendant directly
attempts to influence the proceeding. Id. at 379-86.
But this saving construction is not available here. As
explained earlier, one thing section 1512(c) clearly did
is break down the distinction between direct and
indirect obstruction. So, if subsection (¢)(2) covers all
obstructive acts, direct and indirect, it has the same
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breadth that caused the Poindexter court to find uncon-
stitutional vagueness. And as with the First Amendment
objection, it is no answer to say that section 1512(c)
may be constitutionally applied to the extreme conduct
alleged here. That is true, but the government’s
construction still creates improbable breadth and a
host of unconstitutional applications in other cases,
even with the requirement of acting “corruptly.”

In sum, there is no plausible account of how section
1512(c)(2) could sweep in these defendants yet provide
“significant guardrails” through its requirement of
acting “corruptly,” ante at 339. Rather than try to
extract meaningful limits out of that broad and vague
adverb, we should have acknowledged that Congress
limited the actus reus to conduct that impairs the
integrity or availability of evidence.

G

If there were any remaining doubt, the rule of
lenity would resolve this case for the defendants. At a
high level of generality, the rule has provoked recent
controversy. Some justices think it applies “[w]here the
traditional tools of statutory interpretation yield no
clear answer.” Wooden v. United States, U.S. ,
142 S. Ct. 1063, 1085-86, 212 L.Ed.2d 187 (2022)
(Gorsuch, J., concurring in the judgment). Others
think it applies “only when after seizing everything
from which aid can be derived, the statute is still
grievously ambiguous.” Id. at 1075 (Kavanaugh, J.,
concurring) (cleaned up). Regardless of that ongoing
debate, the rule of lenity applies here.

In the specific context of obstruction of justice,
the Supreme Court repeatedly has emphasized the
need for caution. For example, Yates involved another
Sarbanes-Oxley provision that prohibits knowingly
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concealing or making a false entry in any record,
document, or tangible object. 18 U.S.C. § 1519. The
Court refused to construe the provision as “an all-
encompassing ban on the spoliation of evidence,” citing,
among other factors, its “position within Chapter 73 of
Title 18.”574 U.S. at 540, 135 S.Ct. 1074 (plurality); see
also id. at 549-52, 135 S.Ct. 1074 (Alito, J., concurring
in the judgment). In Marinello, the Court rejected a
reading of the Internal Revenue Code that would
“transform every violation of the Tax Code into an
obstruction charge.” 138 S. Ct. at 1110. And in Arthur
Andersen, the Court held that “restraint [was] particu-
larly appropriate” to avoid reading an obstruction
statute to criminalize comparatively innocuous acts of
persuasion. 544 U.S. at 703-04, 125 S.Ct. 2129. In all
three cases, the Court applied the rule of lenity. See
Yates, 574 U.S. at 548, 135 S.Ct. 1074 (plurality);
Marinello, 138 S. Ct. at 1106; Arthur Andersen, 544
U.S. at 703-04, 125 S.Ct. 2129. The Supreme Court’s
message in these and other cases has been “unmistak-
able: Courts should not assign federal criminal statutes
a ‘breathtaking’ scope when a narrower reading is
reasonable.” United States v. Dubin, 27 F.4th 1021,
1041 (5th Cir. 2022) (Costa, J., dissenting). By glossing
over section 1512(c)(2)’s ambiguity and adopting an
all-encompassing interpretation, my colleagues diverge
from the approach reflected in these cases.

\Y%

The conduct alleged here violates many criminal
statutes, but section 1512(c) is not among them. Because
my colleagues conclude otherwise, I respectfully dissent.
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Appendix — 18 U.S.C. § 1512

§ 1512. Tampering with a witness, victim,
or an informant

(a)(1) Whoever kills or attempts to kill another person,
with intent to—

(A) prevent the attendance or testimony of any
person in an official proceeding;

(B) prevent the production of a record, document,
or other object, in an official proceeding; or

(C) prevent the communication by any person to
a law enforcement officer or judge of the United
States of information relating to the commission
or possible commission of a Federal offense or a
violation of conditions of probation, parole, or
release pending judicial proceedings;

shall be punished as provided in paragraph (3).

(2) Whoever uses physical force or the threat of
physical force against any person, or attempts to do
so, with intent to—

(A) influence, delay, or prevent the testimony of
any person in an official proceeding;

(B) cause or induce any person to—

(i) withhold testimony, or withhold a record,
document, or other object, from an official
proceeding;

(i1) alter, destroy, mutilate, or conceal an object
with intent to impair the integrity or availabil-
ity of the object for use in an official proceeding;

(iii) evade legal process summoning that person
to appear as a witness, or to produce a record,
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document, or other object, in an official
proceeding; or

(iv) be absent from an official proceeding to
which that person has been summoned by legal
process; or

(C) hinder, delay, or prevent the communication to
a law enforcement officer or judge of the United
States of information relating to the commission
or possible commission of a Federal offense or a
violation of conditions of probation, supervised
release, parole, or release pending judicial
proceedings;

shall be punished as provided in paragraph (3).

(3) The punishment for an offense under this
subsection is—

(A) in the case of a Kkilling, the punishment
provided in sections 1111 and 1112;

(B) in the case of—
(i) an attempt to murder; or

(i1) the use or attempted use of physical force
against any person;

imprisonment for not more than 30 years; and

(C) in the case of the threat of use of physical force
against any person, imprisonment for not more
than 20 years.

(b) Whoever knowingly uses intimidation, threatens,
or corruptly persuades another person, or attempts to
do so, or engages in misleading conduct toward
another person, with intent to—

(1) influence, delay, or prevent the testimony of any
person in an official proceeding;
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(2) cause or induce any person to—

(A) withhold testimony, or withhold a record,
document, or other object, from an official
proceeding;

(B) alter, destroy, mutilate, or conceal an object
with intent to impair the object’s integrity or
availability for use in an official proceeding;

(C) evade legal process summoning that person to
appear as a witness, or to produce a record,
document, or other object, in an official
proceeding; or

(D) be absent from an official proceeding to which
such person has been summoned by legal process;
or

(3) hinder, delay, or prevent the communication to a
law enforcement officer or judge of the United States
of information relating to the commission or possible
commission of a Federal offense or a violation of
conditions of probation, supervised release, parole,
or release pending judicial proceedings;

shall be fined under this title or imprisoned not more
than 20 years, or both.

(c) Whoever corruptly—

(1) alters, destroys, mutilates, or conceals a record,
document, or other object, or attempts to do so,
with the intent to impair the object’s integrity or
availability for use in an official proceeding; or

(2) otherwise obstructs, influences, or impedes any
official proceeding, or attempts to do so,

shall be fined under this title or imprisoned not more
than 20 years, or both.
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(d) Whoever intentionally harasses another person
and thereby hinders, delays, prevents, or dissuades
any person from—

(1) attending or testifying in an official proceeding;

(2) reporting to a law enforcement officer or judge of
the United States the commission or possible
commission of a Federal offense or a violation of
conditions of probation, supervised release, parole,
or release pending judicial proceedings;

(3) arresting or seeking the arrest of another person
in connection with a Federal offense; or

(4) causing a criminal prosecution, or a parole or
probation revocation proceeding, to be sought or
instituted, or assisting in such prosecution or
proceeding;

or attempts to do so, shall be fined under this title or
imprisoned not more than 3 years, or both.

(e) In a prosecution for an offense under this section,
it is an affirmative defense, as to which the defendant
has the burden of proof by a preponderance of the
evidence, that the conduct consisted solely of lawful
conduct and that the defendant’s sole intention was to
encourage, induce, or cause the other person to testify
truthfully.

(f) For the purposes of this section—

(1) an official proceeding need not be pending or
about to be instituted at the time of the offense; and

(2) the testimony, or the record, document, or other
object need not be admissible in evidence or free of a
claim of privilege.
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(g) In a prosecution for an offense under this section,
no state of mind need be proved with respect to the
circumstance—

(1) that the official proceeding before a judge, court,
magistrate judge, grand jury, or government agency
is before a judge or court of the United States, a
United States magistrate judge, a bankruptcy judge,
a Federal grand jury, or a Federal Government
agency; or

(2) that the judge is a judge of the United States or
that the law enforcement officer is an officer or
employee of the Federal Government or a person
authorized to act for or on behalf of the Federal
Government or serving the Federal Government as
an adviser or consultant.

(h) There is extraterritorial Federal jurisdiction over
an offense under this section.

(i) A prosecution under this section or section 1503
may be brought in the district in which the official
proceeding (whether or not pending or about to be
instituted) was intended to be affected or in the district
in which the conduct constituting the alleged offense
occurred.

() If the offense under this section occurs in connection
with a trial of a criminal case, the maximum term of
imprisonment which may be imposed for the offense
shall be the higher of that otherwise provided by law
or the maximum term that could have been imposed
for any offense charged in such case.

(k) Whoever conspires to commit any offense under
this section shall be subject to the same penalties as
those prescribed for the offense the commission of
which was the object of the conspiracy.
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UNITED STATES DISTRICT COURT,
DISTRICT OF COLUMBIA.

Criminal Action No. 1:21-cr-00119 (CJN)

UNITED STATES OF AMERICA,
V.
GARRET MILLER,
Defendant.

Signed 05/27/2022

MEMORANDUM OPINION
CARL J. NICHOLS, United States District Judge

In Count Three of a twelve-count Second Superseding
Indictment, the United States charged Garret Miller
with violating 18 U.S.C. § 1512(c)(2). See Second
Superseding Indictment (“Indictment”), ECF No. 61 at
2-3. On March 7, 2022, the Court granted Miller’s
Motion to Dismiss, rejecting the government’s broad
interpretation of that statute. United States v. Miller,
589 F. Supp. 3d 60 (D.D.C. Mar. 7, 2022).

The government has since moved for reconsidera-
tion, arguing that the Court’s prior interpretation
regarding the scope of § 1512(c)(2) was incorrect. See
generally Mot. for Reconsideration (“Mot.”), ECF No.
75. In the alternative, the government contends for the
first time that, even if the Court’s statutory interpreta-
tion is correct, dismissal was not warranted because
the Indictment provides Miller with sufficient notice of
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how he allegedly violated the statute under the Court’s
interpretation. See generally id. The Court disagrees
on both scores.

I. Reconsideration of the Court’s Prior Decision on
the Scope of § 1512(c)(2) is not Warranted

The government argues that the Court should recon-
sider its prior decision because the government did not
present the issue of “the degree of ambiguity required
to trigger the rule of lenity” in its briefs opposing
Miller’s motion to dismiss. See Mot. at 8. But the
parties did join issue on this specific question, see Opp.
to Mot. to Dismiss, ECF No. 35, at 12 n.2 (discussing
the degree of ambiguity required to trigger the rule of
lenity); see also Supp. Br. in Resp. to Def’s Second
Supp., ECF No. 63-1 at 38 (same), and the Court was
well aware of and considered the appropriate standard
for the application of lenity, see Miller,— F. Supp. at
, 2022 WL 823070, at *5. The government has
pointed to no intervening change in law. Because a
reconsideration motion is “not simply an opportunity
to reargue facts and theories upon which a court has
already ruled,” the Court concludes that the govern-
ment’s lenity argument is not a basis for reconsideration.
United States v. Hassanshahi, 145 F. Supp. 3d 75, 80—
81 (D.D.C. 2015) (internal quotation marks omitted).

The government also contends that reconsideration
is warranted because the Court erred in its interpreta-
tion of § 1512(¢c)(2) and because its decision conflicts
with the decisions of other Judges in the District. See
generally Reply, ECF No. 84. The Court has again
carefully considered the government’s arguments—
presented here and in other cases pending before the
Court—as to why the government’s broad reading of
§ 1512(c)(2) is the correct one. The Court has also
carefully considered the opinions from other Judges in
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the District on the issue.! The Court is not persuaded,
either by the government’s arguments or those other
decisions, that the statute is so clear that the rule of
lenity is inapplicable. The Court therefore stands on
its previous decision concerning the scope of § 1512(c)(2).

II. Dismissal of the Indictment is Not Premature

The government argues in the alternative that, even
under the Court’s interpretation of § 1512(c)(2), dismissal
was premature because the Indictment satisfies Federal
Rule of Criminal Procedure 7(c)(1) and is otherwise
constitutional. See Mot. at 21-24. The government did
not make this argument in its initial opposition to

! The Court notes that those decisions reach the same
conclusion but for different reasons. For example, some opinions
do not consider the relevance of the word “otherwise” in the statute
at all, see United States v. McHugh, (“McHugh I”), 583 F. Supp.
3d 1, 21-22 (D.D.C. Feb. 1, 2022) (omitting “otherwise” even from
its quotation of the statute); others mention the word but essen-
tially omit any serious discussion of it, see United States v.
Nordean, 579 F. Supp. 3d 28, 43-45 (D.D.C. Dec. 28, 2021); and
others suggest that it presents the key interpretive question,
United States v. McHugh, (“McHugh II”), 2022 WL 1302880, at
*4 (D.D.C. May 2, 2022) (concluding “the meaning of ‘otherwise’
is central to the meaning of § 1512(c)(2)”). Other decisions appear
to have concluded that § 1512(c)(1) acts as something of a carveout
from § 1512(c)(2)’s otherwise broad terms, see United States v.
Reffitt, 602 F. Supp. 3d 85, 98-100 (D.D.C. May 4, 2022), see also
United States v. Sandlin, 575 F. Supp. 3d 16, 24-25 (D.D.C. Dec.
10, 2021); United States v. Caldwell, 581 F. Supp. 3d 1, 21 (D.D.C.
Dec. 20, 2021), reconsideration denied, 2022 WL 203456 (D.D.C.
Jan. 24, 2022); United States v. Mostofsky, 579 F. Supp. 3d 9, 25—
26 (D.D.C. Dec. 21, 2021); United States v. Bingert, 2022 WL
1659163, at *8-*9 (D.D.C. May 25, 2022), while others interpret
“otherwise” to require a link between the subsections that is provided
through the requirement that the illegal conduct be targeted at
an “official proceeding,” see United States v. Montgomery, 578 F.
Supp. 3d 54, 72-73 (D.D.C. Dec. 28, 2021); United States v.
Grider, 585 F. Supp. 3d 21, 29-31 (D.D.C. Feb. 9, 2022).
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Miller’s Motion to Dismiss. See generally Mem. in Opp.,
ECF No. 63-1. But even if the argument has not been
forfeited—Miller, for his part, has not argued that the
government forfeited this argument—it falls short.

Count Three of the Second Superseding Indictment
states:

COUNT THREE

On or about January 6, 2021, within the District
of Columbia and elsewhere, GARRET MILLER,
attempted to, and did, corruptly obstruct, influence,
and impede an official proceeding, that is, a pro-
ceeding before Congress, specifically, Congress’s
certification of the Electoral College vote as set out
in the Twelfth Amendment of the Constitution of
the United States and 3 U.S.C. §§ 15-18.

(Obstruction of an Official Proceeding and Aiding
and Abetting, in violation of Title 18, United
States Code, Sections 1512(c)(2) and 2)

Indictment at 2—-3 (emphasis original). Count Three
contains no other allegations, is not preceded by a
general facts section, and does not cross-reference any
other Counts.

The government contends that the Indictment is
nonetheless sufficient, as it “echoles] the operative
statutory text while also specifying the time and place
of the offense.” Mot. at 21 (quoting United States v.
Williamson, 903 F.3d 124, 140 (D.C. Cir. 2018)). The
government argues that Count Three should be
construed as encompassing both the government’s
interpretation of the statute and the Court’s. Put
differently, the government argues that because Count
Three echoes the statutory text, it is wholly consistent
with the Court’s interpretation of the statute (and,
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presumably, would be consistent with essentially any
interpretation).?

Miller disagrees. He argues that an indictment must
contain a “definite written statement of the essential
facts constituting the offense charged.” Def’s Resp.,
ECF No. 80 at 22 (quoting Fed. R. Crim. P. 7(c)(1))
(emphasis omitted). Miller contends that nothing in
Count Three (or in the Indictment more generally)
alleges or even implies that he took some action with
respect to a document, record, or other object, which is
required under the Court’s interpretation. See id. at
22-24; Miller, 589 F. Supp. 3d at 78-79. Miller also
notes that the Indictment does not include the facts
essential to the charge, thus robbing him of his oppor-
tunity to prepare a proper defense. See Def’s Resp. at 23.

The Court agrees with Miller.

An indictment must contain the essential facts
constituting the charged offense. Chief Justice John
Marshall explained long ago (albeit in the context of
an admiralty proceeding to enforce a forfeiture judg-
ment against a schooner and her cargo) that:

It is not controverted that in all proceedings in the
Courts of common law, either against the person
or the thing for penalties or forfeitures, the
allegation that the act charged was committed in
violation of law, or of the provisions of a particular
statute will not justify condemnation, unless,
independent of this allegation, a case be stated
which shows that the law has been violated. The
reference to the statute may direct the attention

2 If the government’s argument were correct, it is not apparent
why any Judge needed to address what conduct § 1512(c)(2)
covers at the motion-to-dismiss stage.
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of the Court, and of the accused, to the particular
statute by which the prosecution is to be sustained,
but forms no part of the description of the offence.
The importance of this principle to a fair admin-
istration of justice, to that certainty introduced
and demanded by the free genius of our institu-
tions in all prosecutions for offences against the
laws, is too apparent to require elucidation, and
the principle itself is too familiar not to suggest
itself to every gentleman of the profession.

The Hoppet, 11 U.S. (7 Cranch) 389, 393, 3 L.Ed. 380
(1813); see also Joseph Story, Commentaries on the
Constitution of the United States § 1779 (1833) (“[T]he
indictment must charge the time, and place, and
nature, and circumstances, of the offense, with clearness
and certainty; so that the party may have full notice of
the charge, and be able to make his defense with all
reasonable knowledge and ability.”).

Courts soon applied this principle in criminal
proceedings. See Caleb Nelson, The Constitutionality
of Civil Forfeiture, 125 Yale L.J. 2446, 2500-01 (2016)
(citing The Hoppet and noting that the “analogy between
penal actions and criminal prosecutions may also have
led judges to require more specificity in pleadings than
standard civil practice would have demanded”); Note,
Indictment Sufficiency, 70 Colum. L. Rev. 876, 884
(1970) (describing The Hoppet as the origin of the
rule that a valid criminal indictment must include a
“sufficient description of [the essential elements] to
inform [a] defendant as to the nature and cause of his
accusation”). As the Supreme Court stated in 1895,
“the true test is, not whether [the criminal indictment]
might possibly have been made more certain, but
whether it contains every element of the offense
intended to be charged, and sufficiently apprises the
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defendant of what he must be prepared to meet.”
Cochran v. United States, 157 U.S. 286, 290, 15 S.Ct.
628, 39 L.Ed. 704 (1895); see also United States v.
Cruikshank, 92 U.S. 542, 558, 23 L.Ed. 588 (1875) (“A
crime is made up of acts and intent; and these must be
set forth in the indictment, with reasonable particularity
of time, place, and circumstances.”); id. at 559 (“[T]he
indictment should state the particulars, to inform the
court as well as the accused. It must be made to
appear—that is to say, appear from the indictment,
without going further—that the acts charged will, if
proved, support a conviction for the offence alleged.”).

This standard is still applicable today. As then-
District Court Judge Jackson recently explained:

It is axiomatic that “[a] crime is made up of acts
and intent; and these must be set forth in the
indictment, with reasonable particularity of time,
place, and circumstances” if the charging document
is to comport with the Constitution. United States
v. Cruikshank, 92 US. 542, 558, 23 L.Ed. 588
(1875); see also U.S. Const. Amend. VI (“In all
criminal prosecutions, the accused shall enjoy the
right ... to be informed of the nature and cause of
the accusation [against him.]”). To satisfy the
protections that the Sixth Amendment guarantees,
“facts are to be stated, not conclusions of law
alone.” Cruikshank, 92 U.S. at 558 (emphasis
added). In other words, “[t]he accusation must be
legally sufficient, i.e., it must assert facts which in
law amount to an offense and which, if proved,
would establish prima facie the accused’s commission
of that offense.” United States v. Silverman, 745
F.2d 1386, 1392 (11th Cir. 1984) (citation omitted).

“The requirement that an indictment contain a
few basic factual allegations accords defendants
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adequate notice of the charges against them and
assures them that their prosecution will proceed
on the basis of facts presented to the grand jury.”
United States v. Cecil, 608 F.2d 1294, 1297 (9th Cir.
1979). “The ... generally applicable rule is that the
indictment may use the language of the statute,
but that language must be supplemented with
enough detail to apprise the accused of the par-
ticular offense with which he is charged.” [United
States v.] Conlon, 628 F.2d [150,] 155 [(D.C. Cir.
1980)]. Furthermore, and importantly for present
purposes, “[i]t is an elementary principle of crimi-
nal pleading[ ] that where the definition of an
offen[s]e ... includes generic terms, it is not
sufficient that the indictment shall charge the
offen[s]le in the same generic terms as in the
definition; but it must state the species[ ]| —it must
descend to particulars.” United States v. Thomas,
444 F.2d 919, 921 (D.C. Cir. 1971) (first alteration
in original) (quoting Cruikshank, 92 U.S. at 558).
Thus, an indictment that mirrors the exact
language of a criminal statute may nevertheless
be dismissed as constitutionally deficient if it is
“not framed to apprise the defendant ‘with reason-
able certainty| ] of the nature of the accusation
against him[.]’ “ [United States v.] Nance, 533 F.2d
[699,] 701 [(D.C. Cir. 1976)] (quoting [United States
v.] Simmons, 96 U.S. [360,] 362, 24 L.Ed. 819 [(1877))).

United States v. Hillie, 227 F. Supp. 3d 57, 71-72
(D.D.C. 2017) (Jackson, K.B., J.) (noncitation alterations
in original).

To be sure, in certain circumstances, an indictment
that “echoes the operative statutory text while also
specifying the time and place of the offense” can be
sufficient. Williamson, 903 F.3d at 130; United States
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v. Resendiz-Ponce, 549 U.S. 102, 109, 127 S.Ct. 782, 166
L.Ed.2d 591 (2007); United States v. Verrusio, 762 F.3d
1, 13 (D.C. Cir. 2014). But those cases involve criminal
statutes that are sufficiently precise such that merely
echoing the statutory language in the indictment
provides enough specificity to apprise a reasonable
defendant of his allegedly unlawful conduct. See, e.g.,
Williamson, 903 F.3d at 130-31 (“[Bly parroting the
statutory language and specifying the time and place
of the offense and the identity of the threatened officer,
the indictment adequately informed Williamson about
the charge against him [under 18 U.S.C. § 115(a)(1)] so
that he could prepare his defense and protect his
double-jeopardy rights.”); Resendiz-Ponce, 549 U.S. at
107-08, 127 S.Ct. 782 (“[Ilt was enough for the
indictment in this case to point to the relevant
criminal statute [8 U.S.C. § 1326(a)] and allege that
‘loln or about June 1, 2003, respondent ‘attempted to
enter the United States of America at or near San Luis
in the District of Arizona.”); see also Verrusio, 762 F.3d
at 13-14 (approving a much more detailed indictment
than mere parroting).

In some circumstances, then, merely echoing the
words of a statute and adding the time and location of
the alleged offense may be enough. But when a statute
is so broad and general that its terms, without more,
fail to inform a reasonable person of the essential
conduct at issue, merely echoing that language is not
enough. As the Supreme Court has stated, “[i]¢ is an
elementary principle of criminal pleading, that where
the definition of an offence ... includes generic terms, it
is not sufficient that the indictment shall charge the
offence in the same generic terms as in the definition;
but it must state the species—it must descend to
particulars.” Cruikshank, 92 U.S. at 558 (emphasis
added). In such cases, “it is not sufficient to set forth
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the offence in the words of the statute, unless those
words of themselves fully, directly, and expressly,
without any uncertainty or ambiguity, set forth all the
elements necessary to constitute the offence intended
to be punished.” United States v. Carll, 105 U.S. 611,
612,26 L.Ed. 1135 (1881); see also U.S. v. Hess, 124 U.S.
483, 487, 8 S.Ct. 571, 31 L.Ed. 516 (1888) (“Undoubtedly,
the language of the statute may be used in the general
description of an offense, but it must be accompanied
with such a statement of the facts and circumstances
as will inform the accused of the specific offense,
coming under the general description, with which he
is charged.”); Williamson, 903 F.3d at 131 (“It is true
that, while parroting the statutory language is ‘often
sufficient, that is not invariably so.”). The government
seems to realize that parroting the statute will not
always suffice. Indeed, the Indictment includes allega-
tions laying out the “official proceeding” at issue here.
See Indictment at 2-3 (alleging that Miller disrupted
“an official proceeding, that is, a proceeding before
Congress, specifically, Congress’s certification of the
Electoral College vote as set out in the Twelfth
Amendment of the Constitution of the United States
and 3 U.S.C. §§ 15-18”).

To be sure, “neither the Constitution, the Federal
Rules of Criminal Procedure, nor any other authority
suggests that an indictment must put the defendants
on notice as to every means by which the prosecution
hopes to prove that the crime was committed.” United
States v. Haldeman, 559 F.2d 31, 124 (D.C. Cir. 1976)
(emphasis added). And the Federal Rules “were designed
to eliminate technicalities in criminal pleading and
are to be construed to secure simplicity in procedure.”
United States v. Debrow, 346 U.S. 374, 376, 74 S.Ct.
113, 98 L.Ed. 92 (1953). But an indictment still must
include allegations of fact sufficient to make a prima
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facie case of criminal conduct. That rule “retain[s its]
full vitality under modern concepts of pleading, and
specifically under Rule 7(c) of the Federal Rules of
Criminal Procedure.” Russell v. U.S., 369 U.S. 749, 763,
82 S.Ct. 1038, 8 L.Ed.2d 240 (1962).

In the specific context of this statute, under the
government’s interpretation, just about any actus reus
could satisfy the statute. See, e.g., Mot. at 10-11; see
also Caldwell, 581 F. Supp. 3d at 22 (noting that “a
person outside the Capitol building protesting legisla-
tion while it is under consideration by a congressional
committee,” or a “citizen who emails her congresswoman
to urge her to vote against a judicial nominee” could
fall under a broad reading of the statute, but stating
without explanation that “no one would seriously contend
that such [ ] act[s] violate[ ] section 1512(c)(2)”). Indeed,
absent any limiting context, the words “obstruct,
influence, and impede” provide essentially no limit on
what criminal conduct might be at issue. See Miller,
589 F. Supp. 3d at 70-71; Sandlin, 575 F. Supp. 3d at
22; see also Caldwell, 581 F. Supp. 3d at 11-12
(explaining that “[t]he terms ‘obstruct, ‘impede, and
especially ‘influence,’ unless meaningfully limited, sweep
in wholly innocent and protected First Amendment
conduct.”). This is true in part because those verbs
refer to the effect that an action has, not to the act
itself. See Sandlin, 575 F. Supp. 3d at 24-25. Because
many actions (including some constitutionally protected
ones) could have the natural and probable effect of at
least influencing an official proceeding, those words,
without more, provide a defendant little to no guidance
as to what conduct is being charged.?

3 Other Judges in the District have concluded that the word
“corruptly” limits the scope of § 1512(c)(2). See, e.g., Sandlin, 575
F. Supp. 3d at 33-34; Final Jury Instructions, United States v.
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As for the Indictment here, it states that Miller
“attempted to, and did, corruptly obstruct, influence,
and impede an official proceeding.” Indictment at 2.
The charge provides no further detail as to what
conduct by Miller the government (or the grand jury,

Reffitt, No. 21-cr-32, ECF No. 119, at 25 (“To act ‘corruptly,” the
defendant must use unlawful means or act with an unlawful
purpose, or both.”); Montgomery, 578 F. Supp. 3d at 83 (“The
predominant view among the courts of appeals is that the
‘corruptly’ standard requires at least an ‘improper purpose’ and
an ‘intent to obstruct.”). But this limitation goes to the mens rea
required by the statute; it does not limit the types of conduct that
are made criminal. But see 18 U.S.C. § 1515(b) (defining “corruptly”
in § 1505 as “acting with an improper purpose” but specifically
“including” only acts with an evidentiary nexus); United States v.
Poindexter, 951 F.2d 369, 385 (D.C. Cir. 1991) (interpreting
“corruptly” in a transitive sense, requiring acts directed towards
others). And much like the different opinions on the scope of the
statute, see supra note 1, while all Judges to have considered the
issue have concluded that the statute’s use of the term “corruptly”
does not render it unconstitutionally vague, those decisions have
not landed on a consistent approach. For example, some have
suggested that “corruptly” means acting “voluntarily and inten-
tionally to bring about an unlawful result or a lawful result by
some unlawful method, with hope or expectation of ... [a] benefit
to oneself or a benefit to another person,” Montgomery, 578 F.
Supp. 3d at 84 n.5 (quoting U.S. v. Aguilar, 515 U.S. 593, 616—
17, 115 S.Ct. 2357, 132 L.Ed.2d 520 (1995) (Scalia, J., concurring
in part and dissenting in part)), while others have suggested it
means, at least, acting with “consciousness of wrongdoing.”
Bingert, 2022 WL 1659163, at *6 (quoting Arthur Andersen LLP
v. United States, 544 U.S. 696, 706, 125 S.Ct. 2129, 161 L.Ed.2d
1008 (2005)).

In any event, the government has not argued that “corruptly”
meaningfully clarifies or limits the conduct charged in the
Indictment here. Although the Court does not now interpret
“corruptly” as used in § 1512(c), the Court concludes that the
common meanings of “corruptly” are sufficiently capacious so as
not to limit or clarify the actus reus charged in the Indictment.
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for that matter) considers the actus reus. But that act
is an essential element of the crime.*

The government responds that Count Three is suffi-
cient because it necessarily encompasses the Court’s
interpretation of § 1512(c)(2). See Mot. at 21-24. The
Court disagrees. Absent any additional context or
specificity, nothing in Count Three informs Miller of
what actions he is alleged to have taken with respect
to some document, record, or other object. See Miller,
589 F. Supp. 3d at 78-79. And looking to the rest of the
Indictment, and assuming that Count Three implicitly
incorporates its other charges, the government has
pointed to no action alleged in the Indictment’s four
corners that has a reasonable nexus with a document,
record, or other object. The Court cannot presume that
the grand jury passed judgment on this essential
element of the offense. See United States v. Akinyoyenu,
199 F. Supp. 3d 106, 109-10 (D.D.C. 2016).

The government offers a fallback argument, contending
that the Indictment’s reference to a specific official
proceeding, which itself involved documents, cures the

4 Note that the Indictment would be insufficient even under
the government’s reading of the statute. Indeed, it is perhaps
more problematic because an even broader set of conduct can be
criminal under § 1512(c)(2) on the government’s view, thereby
providing even less notice to the defendant through language that
merely summarizes the statute.

Indictments may cross-reference other counts. Such cross-
references could provide detail that mere parroting of general
words of a statute do not. For example, under the government’s
interpretation of § 1512(c)(2), a charge of an indictment under
that count could incorporate the factual details provided by other
charges. But here there is no such explicit cross-reference, and
the Court need not determine whether a charge lacking specificity
implicitly cross-references other conduct in the indictment
because nothing in this Indictment provides a document nexus.
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insufficiency. See Reply at 10-11. Again, the Court
disagrees. The Indictment’s reference to the certifica-
tion of the Electoral College vote is only a reference to
the official proceeding in question. It sheds no light on
the actus reus that Miller is alleged to have taken.

The government also contends that the preferred
remedy to a vague indictment is a bill of particulars,
not dismissal. See Reply at 11-12; Transcript of
Hearing of May 4, 2022 in United States v. Lang, No.
21-cr-53; see also Minute Order of November 19, 2021,
United States v. Reffitt, No. 21-cr-32 (D.D.C.) (ordering
a bill of particulars instead of granting a motion to
dismiss when the government advanced multiple theories
about how the Defendant violated § 1512(c)(2), none of
which were described in the Indictment). But “courts
have long held that, while a valid indictment can be
clarified through a bill of particulars, an invalid
indictment cannot be saved by one.” Hillie, 227 F. Supp.
3d at 81 (emphasis modified); see also Conlon, 628 F.2d
at 156 (“[I]t is settled that a bill of particulars and a
fortiori oral argument cannot cure a defective indict-
ment.”); Nance, 533 F.2d at 701-02 (same); Thomas,
444 F.2d at 922-23 (same). As then-District Judge
Jackson explained:

A subsequent statement by the government in the
form of a bill of particulars does not guarantee
that the formal charges brought against the
defendant adhere to the facts that the grand jury
considered. See Nance, 533 F.2d at 701 (finding
that a bill of particulars did not remedy an indict-
ment that lacked “any allegation whatsoever” on a
key element of the offense, because merely reciting
the words of the statute gave the government “a
free hand to insert the vital part of the indictment
without reference to the grand jury”). And “to
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permit the omission [of a material fact] to be cured
by a bill of particulars would be to allow the grand
jury to indict with one crime in mind and to allow
the U.S. Attorney to prosecute by producing
evidence of a different crime”; which would, in
essence, “usurp the function of the grand jury ...
and, in many cases, would violate due process by
failing to give the accused fair notice of the charge
he must meet.” Thomas, 444 F.2d at 922-23.
Therefore, even if the government’s subsequent
statement might reduce the future risk of double
jeopardy, see, e.g., [United States v.] Sanford, Ltd.,
859 F.Supp.2d [102,] 124 [(D.D.C. 2012)], it cannot
“cure” an indictment that fails to provide
Defendant with present notice of the charges
against him or that potentially thwarts the role of
the grand jury in bringing those charges in the
first place, see Russell, 369 U.S. at 770, 82 S.Ct.
1038 (finding that a bill of particulars cannot cure
an imprecise and fatally defective indictment); see
also Gaither [v. United States], 413 F.2d [1061,]
1067 [(D.C. Cir. 1969)] (“The bill of particulars
fully serves the functions of apprising the accused
of the charges and protecting him against future
jeopardy, but it does not preserve his right to be
tried on a charge found by a grand jury.”).

Hillie, 227 F. Supp. 3d at 81 (Jackson, K.B., J.)
(noncitation alterations in original).

In sum, Count Three of the Second Superseding
Indictment is far too sparse under any proposed
reading of the statute. Miller has a constitutional
“right ... to be informed of the nature and cause of the
accusation” against him. U.S. Const. Amend. VI.; see
also Fed. R. Crim. P. 7(c) (“The indictment or infor-
mation must be a plain, concise, and definite written
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statement of the essential facts constituting the
offense charged[.]”). And allowing the government to
correct that violation with a bill of particulars would
simply spawn another constitutional problem, because
“In]Jo person shall be held to answer for a [felony],
unless on a presentment or indictment of a Grand
Jury” U.S. Const. Amend. V.°

ok ok

For the forgoing reasons, the Court DENIES the
government’s Motion to Reconsider.

5 The Court observes that some of the January 6 indictments
include lengthy fact sections that may even include allegations
that provide both an actus reus and an adequate nexus to a
document, record, or other object. See, e.g., Caldwell I, 581 F.
Supp. 3d at 22-23 (D.D.C. Dec. 20, 2021) (listing detailed factual
allegations in the Indictment). And others specify the alleged
actus reus conduct in the count charging a violation of § 1512(c)(2).
See, e.g., United States v. Robertson, 588 F. Supp. 3d 114, 119—
120 (D.D.C. Feb. 25, 2022) (alleging that the defendants
obstructed, influenced, and impeded an official proceeding “by
entering and remaining in the United States Capitol without
authority and participating in disruptive behavior”). The Court
does not, of course, opine on the sufficiency of such indictments,
but does note that the government has declined to pursue, or has
failed to secure, such an indictment in this case.
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MEMORANDUM OPINION
CARL J. NICHOLS, United States District Judge

The government alleges that Defendant Joseph
Fischer was an active participant in the notorious
events that took place at the U.S. Capitol on January
6, 2021. On November 10, 2021, a grand jury returned
a Superseding Indictment that charges Fischer with
seven different criminal offenses, several of which are
felonies. See Superseding Indictment, ECF No. 53.
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Fischer has moved to dismiss Counts One, Three, Four,
and Five. See Fischer’s Motion to Dismiss, (“Def’s
Mot”) ECF No. 54. For the reasons stated below, the
Court grants in part and denies in part Fischer’s
motion.

I. Legal Standard

Before trial, a defendant may move to dismiss an
indictment on the basis that a “defect in the indictment
or information” exists. Fed. R. Crim P. 12(b)(3)(B)(v).
“The operative question is whether the allegations, if
proven, would be sufficient to permit a jury to” conclude
that the defendant committed the criminal offense as
charged. United States v. Sanford, Ltd., 859 F. Supp. 2d
102, 107 (D.D.C. 2012). “[A]n indictment is sufficient if
it, first, contains the elements of the offense charged
and fairly informs a defendant of the charge against
which he must defend, and, second, enables him to
plead an acquittal or conviction in bar of future
prosecutions for the same offense.” Hamling v. United
States, 418 U.S. 87,117 (1974). Courts must assume as
true the allegations contained in the indictment—but
may rely only on those allegations. United States v.
Akinyoyenu, 199 F. Supp. 3d. 106, 109-10 (D.D.C. 2016)
(citing United States v. Ballestas, 795 F.3d 138, 149
(D.C. Cir. 2015)). Strict “[a]dherence to the language of
the indictment is essential because the Fifth
Amendment requires that criminal prosecutions be
limited to the unique allegations of the indictments
returned by the grand jury.” United States v. Hitt, 249
F.3d 1010, 1016 (D.C. Cir. 2001).

COUNT ONE

Count One of the Superseding Indictment charges
Fischer with civil disorder in violation of 18 U.S.C.

§ 231(a)(3).
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On or about January 6, 2021, within the District
of Columbia, JOSEPH W. FISCHER, committed
and attempted to commit an act to obstruct, impede,
and interfere with a law enforcement officer lawfully
engaged in the lawful performance of his/her official
duties incident to and during the commission of a
civil disorder which in any way and degree
obstructed, delayed, and adversely affected commerce
and the movement of any article and commodity
in commerce and the conduct and performance of
any federally protected function.

18 U.S.C. § 231(a)(3) provides:

Whoever commits or attempts to commit any act
to obstruct, impede, or interfere with any fireman
or law enforcement officer lawfully engaged in the
lawful performance of his official duties incident
to and during the commission of a civil disorder
which in any way or degree obstructs, delays, or
adversely affects commerce or the movement of
any article or commodity in commerce or the
conduct or performance of any federally protected
function shall be fined under this title or imprisoned
not more than five years or both.

Fischer argues that portions of § 231(a)(3) are uncon-
stitutionally vague because the provision’s “imprecise
and subjective standards fail to provide fair notice and
creates significant risk of arbitrary enforcement.” Def’s
Mot. at 4-5. Fischer further contends that § 231(a)(3) is
unconstitutionally overbroad because “several of the
statute’s terms are so broad and indefinite as to
impose unqualified burdens on a range of protected
expression.” Id. at 5. In particular, Fischer points to
“any act to obstruct, impede, or interfere with” as well
as “incident to and during the commission of a civil
disorder” as the problematic components of the civil
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disorder statute. Id. at 4 (emphasis added). The Court,
joining the company of other judges in this district,
rejects these arguments. See United States v. Mostofsky,
No. CR 21-138 (JEB), 2021 WL 6049891, at *8 (D.D.C.
Dec. 21, 2021) (rejecting an overbreadth challenge to
§ 231(a)(3)); United States v. Nordean, No. CR 21-175
(TJK), 2021 WL 6134595, at *16 (D.D.C. Dec. 28, 2021)
(holding that § 231(a)(3) is neither vague nor overbroad);
United States v. McHugh, No. CR 21-453 (JDB), 2022
WL 296304, at *13 (D.D.C. Feb. 1, 2022) (same).

A. 18 U.S.C. § 231(a)(3) is not Void for Vagueness

The void-for-vagueness doctrine as currently under-
stood! arises from both “ordinary notions of fair play
and the settled rules of law.” Sessions v. Dimaya, 138
S. Ct. 1204, 1212 (2018) (quotation omitted). The doctrine
“guarantees that ordinary people have fair notice of
the conduct a statute proscribes” and “guards against
arbitrary or discriminatory law enforcement by insisting
that a statute provide standards to govern the actions
of police officers, prosecutors, juries, and judges.” Id.
(quotations omitted). A court will therefore decline to
enforce a statute as impermissibly vague if it either
(1) “fails to provide people of ordinary intelligence a
reasonable opportunity to understand what conduct it
prohibits” or (2) “authorizes or even encourages arbitrary
and discriminatory enforcement.” Hill v. Colorado, 530
U.S. 703, 732 (2000).

! Some have questioned whether the void-for-vagueness
doctrine is consistent with the Due Process Clause, see Sessions,
138 S. Ct. at 1242 (Thomas, J., dissenting) (“I continue to doubt
that our practice of striking down statutes as unconstitutionally
vague is consistent with the original meaning of the Due Process
Clause.”), but this Court is of course bound to apply the doctrine
in its current form.
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Section 231(a)(3) criminalizes any “act” or “attempt|ed]”
act to “obstruct, impede, or interfere” with a law
enforcement officer “lawfully engaged in the lawful
performance of his official duties incident to and
during the commission of a civil disorder.” 18 U.S.C.
§ 231(a)(3). The alleged civil disorder must “in any way
or degree obstruct[ ], delay|[ ], or adversely affect| ]
commerce or the movement of any article or commodity
in commerce or the conduct or performance of any
federally protected function.” Id. The statute defines
civil disorder as “any public disturbance involving acts
of violence by assemblages of three or more persons,
which causes an immediate danger of or results in
damage or injury to the property or person of any other
individual.” 18 U.S.C. § 232(1).

The Court concludes that the statute, taken as a
whole, is not unconstitutionally vague. Section 231(a)(3)
provides sufficient notice of the conduct it prohibits.
It prohibits any “act” done “to obstruct, impede, or
interfere” with law enforcement responding to a “civil
disorder.” 18 U.S.C. 231(a)(3). As Judge Kelly has
persuasively concluded, “these terms are not dependent
on the subjective reaction of others,” but are rather
subject to “specific fact-based ways to determine whether
a defendant’s conduct interferes with or impedes
others, or if a law enforcement officer is performing his
official duties incident to and during a civil disorder.”
Nordean, 2021 WL 6134595 at *16.

Fischer argues that “by penalizing any act to
obstruct, impede, or interfere, § 231(a)(3) reaches the
outer limits of verbal and expressive conduct without
drawing any distinction that could exclude acts under-
taken merely to convey a message or symbolic content.”
Def’s Mot at 6. But the terms Fischer attacks do not
carry the potential for misunderstanding or make the
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statute “so standardless that it invites arbitrary enforce-
ment.” Johnson v. United States, 576 U.S. 591, 595
(2015). As Judge Bates has convincingly concluded:
“There is a crucial difference between reasonable
people differing over the meaning of a word and
reasonable people differing over its application to a
given situation—the latter is perfectly normal, while
the former is indicative of constitutional difficulty.”
McHugh, 2022 WL 296304 at *16.

Fischer further contends that the term “civil
disorder, as defined under § 232(1), is extremely far-
reaching, applying to any public disturbance involving
acts of violence by assemblages of three or more
persons, which causes an immediate danger of ...
injury to the property,” and that this “definition of civil
disorder offers no limitation to solve the vagueness
problem because it could apply to virtually any
tumultuous public gathering to which police might be
called, not just largescale protests or riots.” Def’s Mot.
at 7. But civil disorder’s “fulsome statutory definition”
makes plain that to constitute a “civil disorder,” the
“gathering” must “involve acts of violence” and either
cause or “immediate[ly]” “threaten bodily injury or
property damage.” McHugh, 2022 WL 296304 at *15
n.22. The definition, in other words, “limits the
application of ‘civil disorder’ to a small (obviously
unlawful) subset of ‘public gatherings.” Id.

Fischer also claims that “because § 231(a)(3)
contains no scienter requirement, ... it is left to police,
prosecutors, and judges to decide whether the statute
requires knowledge or specific intent or neither.” Def’’s
Mot. at 8. But the contrary is true: “§ 231(a)(3) is a
specific intent statute, criminalizing only acts performed
with the intent to obstruct, impede, or interfere with a
law enforcement officer.” McHugh, 2022 WL 296304 at
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*14. Even the government acknowledges that the
defendant must have acted with intent to violate §
231(a)(3). See Gov.’s Br. in Opp’n (“Gov.’s Br.”), ECF No.
57 at 9.

All in all, § 231(a)(3) survives Fischer’s void-for-
vagueness challenge because it provides Fischer with
sufficient notice of the conduct it prohibits.

B. 18 U.S.C. § 231(a)(3) is not
Unconstitutionally Overbroad?

In the typical case, a litigant bringing a facial
constitutional challenge “must establish that no set of
circumstances exists under which the [law] would be
valid,” or the litigant must “show that the law lacks a
plainly legitimate sweep.” Americans for Prosperity
Found. v. Bonta, 141 S. Ct. 2373, 2387 (2021)
(quotation omitted). Courts treat facial challenges
differently in the First Amendment context. In that
context, a litigant will succeed on an overbreadth
challenge “if a substantial number of its applications
are unconstitutional, judged in relation to the statute’s
plainly legitimate sweep.” Id. (quotation omitted).
Refusing to enforce a statute because of overbreadth
concerns is “strong medicine,” and courts will refuse to
enforce the statute on such grounds “only as a last
resort.” Broadrick v. Oklahoma, 413 U.S. 601, 613
(1973); see also United States v. Sineneng-Smith, 140
S. Ct. 1575, 1583 (2020) (Thomas, J., concurring)

2 The vagueness doctrine differs from the overbreadth doctrine
in that “[a] vague law denies due process by imposing standards
of conduct so indeterminate that it is impossible to ascertain just
what will result in sanctions; in contrast, a law that is overbroad
may be perfectly clear but impermissibly purport to penalize
protected First Amendment activity.” Hastings v. Jud. Conf. of
the U.S., 829 F.2d 91, 105 (D.C. Cir. 1987).
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(noting that it “appears that the overbreadth doctrine
lacks any basis in the Constitution’s text, violates the
usual standard for facial challenges, and contravenes
traditional standing principles”).

Despite Fischer’s argument to the contrary, § 231(a)(3)
is not unconstitutionally overbroad because “the statute’s
potentially unconstitutional applications are few
compared to its legitimate ones.” Mostofsky, 2021 WL
6049891 at *8. The text shows that § 231(a)(3) covers
“primarily, if not exclusively, conduct or unprotected
speech, such as threats.” Gov’s Mot at 22. Section
231(a)(3), in other words, “applies to persons who commit
or attempt to commit ‘any act to obstruct, impede, or
interfere’ with law enforcement or firefighters. The
words ‘any act’ imply that the statute is directed
towards conduct, not speech.” United States v. Phomma,
No. 3:20-CR-00465-J0, 2021 WL 4199961, at *5 (D. Or.
Sept. 15,2021). It should come as no surprise then that
numerous “federal judges all within the last year” have
rejected overbreadth challenges lodged against §
231(a)(3). See McHugh, 2022 WL 296304 at *17;
Nordean, 2021 WL 6134595 at *17; Mostofsky, 2021
WL 6049891 at *8; United States v. Howard, No. 21-cr-
28 (PP), 2021 WL 3856290, at *11-12 (E.D. Wis. Aug.
30, 2021); United States v. Wood, No. 20-cv-56 (MN),
2021 WL 3048448, at *8 (D. Del. July 20, 2021). This
Court joins the ranks.

COUNT THREE

Count Three of the Superseding Indictment charges
Fischer with obstruction of an official proceeding in
violation of 18 U.S.C. § 1512(c)(2).

On or about January 6, 2021, within the District
of Columbia and elsewhere, JOSEPH W. FISCHER,
attempted to, and did, corruptly obstruct, influence,
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and impede an official proceeding, that is, a
proceeding before Congress, specifically, Congress’s
certification of the Electoral College vote as set out
in the Twelfth Amendment of the Constitution of
the United States and 3 U.S.C. §8§ 15-18.

18 U.S.C. § 1512(c) provides:
Whoever corruptly —

(1) alters, destroys, mutilates, or conceals a
record, document, or other object, or attempts to
do so, with the intent to impair the object’s
integrity or availability for use in an official
proceeding; or

(2) Otherwise obstructs, influences, or impedes
any official proceeding, or attempts to do so, ...
shall be fined ... or imprisoned.

The Court recently concluded that the word “otherwise”
links subsection (¢)(1) with subsection (c)(2) in that
subsection (c)(2) is best read as a catchall for the
prohibitions delineated in subsection (c)(1). United
States v. Miller, No. 21-cr-00119, Dkt. No. 72, slip op.
at 28 (D.D.C. Mar. 7, 2022). As a result, for a defend-
ant’s conduct to fall within the ambit of subsection
(c)(2), the defendant must “have taken some action
with respect to a document, record, or other object in
order to corruptly obstruct, impede or influence an
official proceeding.” Id.

The Superseding Indictment does not allege that
Fischer has taken any such action. Count Three of the
Superseding Indictment alleges only that Fischer
“attempted to, and did, corruptly obstruct, influence,
and impede an official proceeding, that is, a proceeding
before Congress, specifically, Congress’s certification of
the Electoral College vote as set out in the Twelfth
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Amendment of the Constitution of the United States
and 3 U.S.C. §§ 15-18.” Nothing in Count Three (or the
Superseding Indictment generally) alleges, let alone
implies, that Fischer took some action with respect to
a document, record, or other object in order to corruptly
obstruct, impede or influence Congress’s certification
of the electoral vote. The Court will therefore grant
Fischer’s Motion to Dismiss Count Three.

COUNTS FOUR & FIVE

Count Four of the Superseding Indictment charges
Fischer with entering and remaining in a restricted
building or grounds in violation of 18 U.S.C. § 1752(a)(1).

On or about January 6, 2021, within the District
of Columbia and elsewhere, JOSEPH W. FISCHER,
did knowingly enter and remain in a restricted
building and grounds, that is, any posted, cordoned-
off, and otherwise restricted area within the
United States Capitol and its grounds, where the
Vice President was temporarily visiting, without
lawful authority to do so.

18 U.S.C. § 1752(a)(1) provides:
(a) Whoever—

(1) knowingly enters or remains in any restricted
building or grounds without lawful authority to
do so;

... shall be punished as provided in subsection (b).

Count Five of the Superseding Indictment charges
Fischer with disorderly and disruptive conduct in a
restricted building or grounds in violation of 18 U.S.C.
§ 1752(a)(2).

On or about January 6, 2021, within the District
of Columbia and elsewhere, JOSEPH W. FISCHER,
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did knowingly and with intent to impede and
disrupt the orderly conduct in and within such
proximity to, a restricted building and grounds,
that is, any posted, cordoned-off, and otherwise
restricted area within the United States Capitol
and its grounds, where the Vice President was
temporarily visiting, when and so that such conduct
did in fact impede and disrupt the orderly conduct
of Government business and official functions.

18 U.S.C. § 1752(a)(2) provides:
(a) Whoever—

(2) knowingly, and with intent to impede or
disrupt the orderly conduct of Government
business or official functions, engages in
disorderly or disruptive conduct in, or within
such proximity to, any restricted building or
grounds when, or so that, such conduct, in fact,
impedes or disrupts the orderly conduct of
Government business or official functions;

.. shall be punished as provided in subsection (b).

For the purposes of both § 1752(a)(1) and § 1752(a)(2),
18 U.S.C. § 1752(c)(1)(B) defines “restricted building or
grounds:”

as a “posted, cordoned off, or otherwise restricted
area .. where the President or other person
protected by the Secret Service is or will be
temporarily visiting.”

From the government’s perspective, the Capitol
qualified as “restricted building and grounds” on
January 6 because it was a “building or grounds where
the President or other person protected by the Secret
Service is or will temporarily be visiting.” 18 U.S.C.
§ 1752(c)(1)(B). See Gov.s Br. at 48. According to the
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Superseding Indictment, then-Vice President Michael
Pence counts as the “other person.” But as Fischer sees
it, then-Vice President Pence could not have been
“temporarily visiting” the Capitol on January 6 because
(1) he had a permanent office, in his capacity as
President of the Senate, “within the United States
Capitol and its grounds,” and because (2) he presided
over the Senate Chamber on January 6 to count the
electoral votes in accordance with the Electoral Count
Act. See 3 U.S.C. § 15 (“Congress shall be in session on
the sixth day of January succeeding every meeting of
the electors. The Senate and House of Representatives
shall meet in the hall of the House of Representatives
at the hour of 1 o’clock in the afternoon on that day,
and the President of the Senate shall be their presiding
officer.”) (emphasis added).

The Court held argument on Fischer’s motion on
February 28, 2022. At the argument, the government
suggested a willingness to amend the Superseding
Indictment to allege that one of then Vice President
Pence’s family members—who were not present at the
Capitol in the capacities that then Vice President
Pence was—attended the certification of the electoral
vote at the Capitol on January 6. Indeed, the government
stated the following in its brief in opposition to Fischer’s
motion to dismiss: “While not specifically alleged in
the indictment, two other Secret Service protectees
(members of the Vice President’s immediate family),
also came to the U.S. Capitol that day for a particular
purpose: to observe these proceedings.” Gov.’s Br. at 47.
And Fischer’s counsel essentially conceded during the
argument that the motion to dismiss Counts Four and
Five would be meritless if the government added the
names of additional Secret Service protectees to the
Superseding Indictment. As a result, the Court grants
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Indictment or to explain to the Court why it will not do so.

* kK

For the foregoing reasons, the Court will grant in
part and deny in part Fischer’s Motion to Dismiss,
ECF No. 54. An appropriate order will follow.
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UNITED STATES DISTRICT COURT,
DISTRICT OF COLUMBIA.

Criminal Action No. 1:21-cr-00119 (CJN)

UNITED STATES OF AMERICA,
V.
GARRET MILLER,
Defendant.

Signed 03/07/2022

MEMORANDUM OPINION
CARL J. NICHOLS, United States District Judge

On January 6, 2021, as a joint session of Congress
convened in the U.S. Capitol to certify the vote count
of the Electoral College, thousands of people, many of
whom had marched to the Capitol following a rally at
which then-President Donald Trump spoke, gathered
outside. ECF No. 1-1; United States v. Montgomery,
No. 21-cr-46, 578 F.Supp.3d 54, 59—-60 (D.D.C. 2021).
Things soon turned violent. See ECF No. 1-1. By
approximately 2:00 p.m., rioters had broken through
the protective lines of the Capitol Police, assaulting
officers and breaking windows in the process. Id. The
violence escalated, often cheered on by certain members
of the mob. Id. And the rioters soon stormed through
the halls of Congress, forcing members of the House
of Representatives, the Senate, and the Vice President
to flee. Id. “The rampage left multiple people dead,
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injured more than 140 people, and inflicted millions of
dollars in damage to the Capitol.” Trump v. Thompson,
20 F.4th 10, 15 (D.C. Cir. 2021).

The government alleges that Defendant Garret Miller
was an active participant in these events. On May 12,
2021, a grand jury returned a second superseding
indictment that charges Miller with twelve different
criminal offenses, several of which are felonies. The
government asserts that Miller predicted the likelihood
of violence on January 6; pushed past officers to
gain entrance to the Capitol; posted videos and
pictures on social media from inside; and made various
self-incriminating statements in the days thereafter.
See infra at 63. The government has also proffered
evidence that Miller made several threats on social
media following January 6, including to Representative
Alexandria Ocasio-Cortez and a Capitol Police Officer.
See id. at 63—64.

Miller has filed several pretrial motions. He moved
to revoke the detention order that had been entered by
the District Court for the Northern District of Texas.
ECF No. 14. The Court denied that request on the
ground that no conditions of release could reasonably
ensure the safety of the community were Miller to be
released before trial. See Minute Entry of April 1, 2021.
Miller also moved for discovery and for an evidentiary
hearing regarding what he claimed was the govern-
ment’s selective prosecution of him as compared to the
protestors in Portland, Oregon, ECF No. 32, 33. The
Court denied those motions. ECF No. 67.

Still pending is Miller’s Motion to Dismiss Count
Three of the Superseding Indictment (“Mot.”), ECF No.
34, in which Miller seeks to dismiss one of the twelve
counts in the Second Superseding Indictment. For the
reasons discussed below, the Court agrees with Miller
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that his conduct does not fit within the scope of the
statute he is charged with violating, 18 U.S.C. § 1512(c)(2).

Background
A. January 6, 2021°

At approximately 1:00 p.m. on January 6, 2021, a
joint session of Congress convened in the U.S. Capitol.
ECF No. 1-1 at 1. Its purpose was to certify the vote
count of the Electoral College, as required by the
Twelfth Amendment and the Electoral Count Act, 3
U.S.C. § 15. Then-Vice President Michael Pence, as
President of the Senate, presided over the joint
session. ECF No. 1-1 at 1.

The proceedings started relatively smoothly. After
about thirty minutes, the Senate returned to its
chambers so the two houses could separately consider
an objection from the State of Arizona. Montgomery,
578 F.Supp.3d at 59—-60. During this period, the mob
mentioned above—having marched to the Capitol
following a rally at which then-President Donald Trump
spoke, id.—started to form outside, ECF No. 1-1 at 1.

The Capitol is a secure building, guarded at all times
by the United States Capitol Police. Id. But on January
6, 2021, the Capitol Police had taken extra precautions,
erecting temporary and permanent barriers around
the building’s perimeter. Id. The Capitol Police also
closed the entire exterior plaza of the building to the
public. Id.

! The facts in this subsection are meant for background only.
The Court’s analysis of Miller’s Motion to Dismiss is limited to
the Indictment alone. See United States v. Akinyoyenu, 199 F.
Supp. 3d. 106, 109-10 (D.D.C. 2016) (citing United States v.
Ballestas, 795 F.3d 138, 149 (D.C. Cir. 2015)).
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Those extra precautions were not enough. The mob
soon turned violent. See id. Rioters broke through the
protective lines of the Capitol Police, assaulted officers,
and shattered windows in the process. Id. Members of
the House of Representatives, the Senate, and the Vice
President fled as rioters mobbed the halls. Id. All the
while, looting and destruction continued, see id.,
producing devastating results, see Thompson, 20 F.4th
at 15-16.

The government alleges that Miller was part of this
violent mob, pushing past officers to gain entrance to
the building. ECF No. 1-1 at 2, 5. The government
alleges that he foresaw the violence coming, as he
posted to Facebook four days before that he was “about
to drive across the country for this [T]rump shit. On
Monday ... Some crazy shit going to happen this week.
Dollar might collapse ... civil war could start ... not sure
what to do in DC.” Id. at 2.2 It further alleges that
Miller posted videos to his Twitter account from the
Capitol rotunda, showing rioters waving flags of
support for then-President Trump. Id. Miller allegedly
captioned the video as being “From inside [C]longress.”
Id. And he is claimed to have posted a selfie of himself
inside the Capitol. When a commentor wrote “bro you
got in?! Nice!” Miller allegedly replied, “just wanted to
incriminate myself a little lol.” Id. at 4.

The government contends that Miller made several
additional incriminating social-media posts in the days
following the attack on January 6. When individuals
on Twitter claimed that those who stormed the Capitol
were “paid infiltrators” or “antifa,” Miller is alleged to
have consistently corrected them: “Nah we stormed it.

2 Tt is unclear whether the ellipses are Miller’s own or added
by the government.
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We where [sic] gentle. We where [sic] unarmed. We
knew what had to be done.” Id. at 6. And when others
asked him if he was in the building, he allegedly
responded “Yah ... we charged ... We where [sic] going

. No matter what ... Decided before the [T]rump
speech ... I charged the back gates myself with an
anti[-Jmasker.” Id.

The government also alleges that Miller made
several threats on social media following January 6.
Regarding Representative Alexandria Ocasio-Cortez,
he tweeted, “Assassinate AOC.” Id. at 8. And when
discussing the shooting of a woman by a Capitol Police
Officer during the riot, Miller is alleged to have
written, “We going to get a hold [sic] of [the officer] and
hug his neck with a nice ropel.]” Id. at 9. When the
person with whom he was chatting responded, “Didn’t
you say you were a Christian or some lie?,” Miller is
alleged to have typed, “Justice ... Not murder ... Read
the commandment ... there[’]s a difference.” Id. He also
is alleged to have made several additional comments
about “huntin[g]” this police officer. See id. And he is
alleged to have later written in a Facebook chat,
“Happy to make death threats so I been just off the
rails tonight lol.” Id.

B. Miller’s Indictment

For purposes of Miller’s Motion to Dismiss Count III,
the Court must assume as true the allegations contained
in the Indictment—but may rely only on those
allegations. United States v. Akinyoyenu, 199 F. Supp.
3d. 106, 109-10 (D.D.C. 2016) (citing United States v.
Ballestas, 795 F.3d 138, 149 (D.C. Cir. 2015)). The
Second Superseding Indictment, and particularly
Count Three, is quite sparse. It provides:
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COUNT THREE

On or about January 6, 2021, within the District
of Columbia and elsewhere, GARRET MILLER,
attempted to, and did, corruptly obstruct, influence,
and impede an official proceeding, that is, a
proceeding before Congress, specifically, Congress’s
certification of the Electoral College vote as set out
in the Twelfth Amendment of the Constitution of
the United States and 3 U.S.C. §§ 15-18.

Second Superseding Indictment (“Indictment”),
ECF No. 61 at 2-3.2 The Indictment further specifies
that this is an alleged violation of 18 U.S.C. § 1512(c)(2)
and 18 US.C. § 2, what the government titles
“Obstruction of an Official Proceeding and Aiding and
Abetting” the same. Id. at 3. The Indictment provides
no other facts in support of this Count.

C. Miller’s Motion to Dismiss

Miller moves to dismiss only Count Three. See generally
Mot. The statute he is charged with violating, 18 U.S.C.
§ 1512(c)(2), provides:

(c) Whoever corruptly—

(1) alters, destroys, mutilates, or conceals a
record, document, or other object, or attempts to
do so, with intent to impair the object’s integrity
or availability for use in an official proceeding;
or

3 Miller moved to dismiss Count Three of the First Superseding
Indictment, ECF No. 30, but the language of Count Three is
identical in the Second Superseding Indictment. His original
Motion is thus not moot. See United States v. Goff, 187 Fed. Appx
486, 491 (6th Cir. 2006).
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(2) otherwise obstructs, influences, or impedes
any official proceeding, or attempts to do so,

shall be fined under this title or imprisoned not
more than 20 years, or both.

18 U.S.C. § 1512(c).* Miller presents various objections
to Count III, either in his own briefs or by adopting
arguments made by other January 6 defendants.

First, Miller claims that Congress’s certification of
the 2020 presidential election was not an “official
proceeding.” Mot. at 8—11. He argues that because the
certification was not judicial in nature, it was not a
“proceeding” at all. Miller marshals several definitions
of “proceeding” to support this position. See id.

Second, Miller argues that § 1512(c)(2) must be read
as a catchall to the narrowly focused subsection pre-
ceding it, § 1512(c)(1)—not as an untethered, wholly
unrelated crime. See Miller’s Second Supplemental
Brief (“Sec. Supp.”), ECF No. 59 at 3-7. In Miller’s view,
since § 1512(c)(1) is narrowly tailored to evidence
spoliation, and “specific examples enumerated prior to
[a] residual clause are typically read as refining or
limiting in some way the broader catch-all term used
in the residual clause,” id. at 4, § 1512(¢c)(2) must be
limited to “conduct [that] undermined the official
proceeding’s truth-finding function through actions
impairing the integrity and availability of evidence,”
id. at 7 (quotations omitted).

4 Count Three also charges a violation of 18 U.S.C. § 2. That
section states that anyone who “commits an offense against the
United States or aids, abets, counsels, commands, induces or
procures its commission, is punishable as a principal.” 18 U.S.C.
§ 2(a). In the context of Count III, a violation of § 2 is thus
dependent on some violation of § 1512(c)(2)—the only offense
against the United States charged in Count III.
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Finally, Miller argues that the mens rea requirement
of § 1512(c)(2)—that the criminal act be committed
“corruptly”—lacks a limiting principle, and is thus
unconstitutionally vague as applied to him. Sec. Supp.
at 7-16. “Corruptly,” he notes, is not defined in the
statute, and relying on United States v. Poindexter, 951
F2d 369 (D.C. Cir. 1991), he argues that it is
unconstitutionally vague here. Sec. Supp. at 9-14.

The government contends that Miller’s alleged
conduct fits comfortably within § 1512(c)(2). Relying
on the statute’s definition of “official proceeding” as
including “a proceeding before Congress,” 18 U.S.C.
§ 1515(a)(1)(B), the government argues that the
certification of the electoral vote was plainly a proceed-
ing before Congress. See generally Opp. to Def’s Mot.
to Dismiss (“Resp.”), ECF No. 35. As to the scope of
§ 1512(c)(2), the government argues that the statute
“comprehensively prohibit[s] conduct that intentionally
and wrongfully obstructs official proceedings,” and does
not require any connection to evidence or documents.
Gov’t Resp. to Defs.” Joint Supp. Br. (“Montgomery
Br.”), ECF No. 63-1 at 6.5 And with respect to Miller’s
vagueness argument, the government contends that,
as used here, “corruptly” is not unconstitutionally
vague—and indeed that the Court of Appeals and
Supreme Court have rejected vagueness challenges to
convictions under statutes requiring that a defendant
acted “corruptly.” Id. at 17-20.

For each contention, Miller notes that the Court is
under an obligation to exercise restraint in construing
criminal laws and to apply the rule of lenity should

5 In response to Miller’s Second Supplemental Brief, the
government lodged in this case the brief it filed in United States
v. Montgomery, No. 21-cr-46.
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genuine ambiguity persist. Mot. at 7 & n.1. The gov-
ernment does not challenge either of these interpretive
principles. See generally Montgomery Br.

Legal Standards
A. Motions to dismiss generally

Before trial, a criminal defendant may move to
dismiss a charge based on a “defect in the indictment.”
Fed R. Crim. P. 12(b)(3)(B). “The operative question is
whether the allegations in the indictment, if proven,
permit a jury to conclude that the defendant committed
the criminal offense as charged.” Akinyoyenu, 199 F.
Supp. 3d at 109. The Court thus bases its analysis only
on the language charged in the Indictment and the
language of the statute alleged to have been violated.
See id. at 109-10 (collecting citations).

B. The Court must exercise restraint when
assessing the reach of criminal statutes

Because Miller challenges the scope of a federal
criminal statute and its application to his alleged
conduct, additional interpretive rules apply. First,
federal courts have “traditionally exercised restraint
in assessing the reach of a federal criminal statute.”
United States v. Aguilar, 515 U.S. 593, 600, 115 S.Ct.
2357, 132 L.Ed.2d 520 (1995). The Supreme Court has
urged this restraint “both out of deference to the
prerogatives of Congress and out of concern that ‘a fair
warning should be given to the world in language that
the common world will understand, of what the law
intends to do if a certain line is passed.” Id. at 600,
115 S.Ct. 2357 (citations omitted); cf. Sessions v.
Dimaya, U.S. , 138 S. Ct. 1204, 1223-28, 200
L.Ed.2d 549 (2018) (Gorsuch, J., concurring in part and
concurring in judgment). This “prudent rule of con-
struction” continues with force today. Dowling v.
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United States, 473 U.S. 207, 214, 105 S.Ct. 3127, 87
L.Ed.2d 152 (1985); see Marinello v. United States, —
U.S. , 138 S. Ct. 1101, 1108, 200 L.Ed.2d 356
(2018) (endorsing the rule).

Running parallel to this principle is the rule of
lenity. “[T]he rule of lenity is venerable,” United States
v. Nasir, 17 F.4th 459, 472 (3d Cir. 2021) (en banc)
(Bibas, J., concurring), having arisen to mitigate draconian
sentences in England and having been firmly estab-
lished in English law by the time of Blackstone, id. at
473. “[I]t took root in our law soon thereafter.” Id.

“Under the rule of lenity, courts construe penal laws

strictly and resolve ambiguities in favor of the
defendant,” id., so long as doing so would not “conflict
with the implied or expressed intent of Congress,”
Liparota v. United States, 471 U.S. 419, 427, 105 S.Ct.
2084, 85 L.Ed.2d 434 (1985). Under current doctrine,
the rule of lenity applies to instances of “grievous”
ambiguity, see Shular v. United States, U.S.
140 S. Ct. 779, 788, 206 L.Ed.2d 81 (2020) (Kavanaugh
J., concurrmg) (collecting citations), a construction
that is arguably in tension with the rule’s historical
origins, see 1 William Blackstone, Commentaries
(“Penal statutes must be construed strictly.”). See also
Wooden v. United States,— U.S. ——, 142 S.Ct.
1063, 212 L.Ed.2d 187 (2022) (Gorsuch, J., concurring
in judgment) (— U.S. at , 142 S.Ct. 1063);
but see id. (Kavanaugh, J., concurring) (— U.S. at —
, 142 S.Ct. 1063).

I. Congressional Certification of Electoral College
Results is an “Official Proceeding”

Miller’s first argument is that the Congressional
certification of the Electoral College was not an “official
proceeding.” Mot. at 8—11. But this argument essentially
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ignores that, as used in § 1512, “official proceeding” is
a defined term, and its definition covers the Congressional
certification of Electoral College results.

18 U.S.C. § 1515(a)(1) provides that, “[a]s used in
section[ ] 1512 ... the term ‘official proceeding’ means ...
a proceeding before the Congress.” 18 U.S.C. § 1515(a)(1)(B)
(emphasis added). A “proceeding” is “a particular thing
done: affair, transaction, negotiation,” as in “an illegal
proceeding” or “business proceedings.” Proceeding, def.
f, Merriam-Webster’s Unabridged Dictionary (2021).
The certification of the Electoral College is, of course,
“a particular thing done” before Congress.

Miller argues that the “legal,” as opposed to “lay,”
understanding of “proceeding” should control here.
Mot. at 9; see also United States v. Ermoian, 752 F.3d
1165, 1170 (9th Cir. 2013). But Black’s Law Dictionary—
the leading authority on “legal” uses of words—defines
a “proceeding” as “[t]he business conducted by a court
or other official body; a hearing.” Proceeding, def. 4,
Black’s Law Dictionary (11th ed. 2019). The certifica-
tion of the Electoral College results by Congress is
“business conducted by a[n] ... official body.” Id. Indeed,
it is business required by both the Twelfth Amendment
and the Electoral Count Act. See U.S. Const. Amend.
XII; 3 U.S.C. § 15.

To be sure, several definitions of the word
“proceeding”—whether “lay” or “legal” definitions—
focus on judicial proceedings. See, e.g., Proceeding, def.
1, Black’s Law Dictionary (11th ed. 2019) (“The regular
and orderly progression of a lawsuit, including all acts
and events between the time of commencement and
the entry of judgment”). But context matters, and it
makes little if any sense, in the context here, to read
“a proceeding before Congress” as invoking only the
judicial sense of the word “proceeding.” After all, the
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only proceedings of even a quasi-judicial nature before
Congress are impeachment proceedings, and Miller
has offered no reason to think Congress intended such
a narrow definition here.

ok ok

Miller’s Indictment thus properly alleges an
involvement with an official proceeding—“that is, a
proceeding before Congress, specifically, Congress’s
certification of the Electoral College vote as set out in
the Twelfth Amendment of the Constitution of the
United States and 3 U.S.C. §§ 15-18.” Indictment at 2—
3. On that ground, at least, his Motion to Dismiss fails.

I1. Miller’s Alleged Conduct Does Not Fit Within
The Scope of Section 1512(c)(2)

Miller’s second challenge is broader: he argues that
§ 1512(c)(2) does not make criminal his alleged actions
on January 6. In order to assess the merits of this
challenge, the Court must determine what conduct §
1512(c)(2) prohibits and whether Miller’s alleged
actions fall within that prohibition. Applying the tradi-
tional tools of statutory interpretation—text, structure,
and the development of the statute over time—the
Court concludes that three readings of the statute are
possible, and two are plausible. This is therefore a
circumstance in which the Court must “exercisel ]
restraint in assessing the reach of a federal criminal
statute,” Aguilar, 515 U.S. at 600, 115 S.Ct. 2357, and
“resolve ambiguities in favor of the defendant,” Nasir,
17 F.4th at 473 (Bibas, J., concurring) (citing Liparota,
471 U.S. at 427, 105 S.Ct. 2084).
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A. The text of § 1512(c) supports three possible
readings of the statute

The Court begins, as it must, with the text. Recall
what § 1512(c) proscribes:

(c) Whoever corruptly—

(1) alters, destroys, mutilates, or conceals a
record, document, or other object, or attempts to
do so, with intent to impair the object’s integrity
or availability for use in an official proceeding;
or

(2) otherwise obstructs, influences, or impedes
any official proceeding, or attempts to do so,

shall be fined under this title or imprisoned not
more than 20 years, or both.

18 U.S.C. § 1512(c) (emphasis added). Miller is charged
with violating only subsection (2).

Reading § 1512(c)(2) alone is linguistically awkward.
That is because of the adverbial use of the word
“otherwise,” such that § 1512(c)(2), on its own, makes
criminal “whoever corruptly ... otherwise obstructs,
influences, or impedes any official proceeding, or
attempts to do so.” The parties are therefore in
agreement that the meaning of “otherwise” is critical
to determining what § 1512(c)(2) covers. They differ,
however, over what that meaning is, and whether or
how the word “otherwise” ties § 1512(c)(2) to the prior
subsection—§ 1512(c)(1).

Otherwise as a clean break between subsections.
When § 1512(c) became law, “otherwise” had three
different definitions that are plausible in this context:
“in a different way or manner: differently”; “in differ-
ent circumstances: under other conditions”; and “in
other respects.” Otherwise, Webster’s Third New Int’l
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Dictionary of the English Language Unabridged
(2002). Relying on the first definition—“in a different
way or manner’—and the breadth of the terms in
§ 1512(c)(2), the government suggests that “otherwise”
essentially serves as a clean break between subsections
(c)(1) and (2), and thus the only question is whether
Miller “corruptly ... obstructled], influence[d], or
impede[d] any official proceeding, or attempt[ed] to do
s0.” Under this reading, there would be no relationship
between subsections (c)(1) and (c)(2) at all.

There are a number of problems with this interpre-
tation. First, it ignores that “otherwise” has several
different (though related) definitions, each of which
implies a relationship to something else—here,
subsection (c)(1).

Second, and more important, this interpretation
does not give meaning to the word “otherwise.” When
possible, of course, the Court must give effect to every
word in a statute. Setser v. United States, 566 U.S. 231,
239, 132 S.Ct. 1463, 182 L.Ed.2d 455 (2012). But if
§ 1512(c)(2) is read as wholly untethered to § 1512(c)(1),
then “otherwise” would be pure surplusage. In other
words, under this reading, subsection (¢)(2) would have
the same scope and effect as if Congress had instead
omitted the word “otherwise.”

Third, reading “otherwise” in this way is incon-
sistent with Begay v. United States, 553 U.S. 137, 128
S.Ct. 1581, 170 L.Ed.2d 490 (2008), abrogated on other
grounds by Johnson v. United States, 576 U.S. 591, 135
S.Ct. 2551, 192 L.Ed.2d 569 (2015). There, the Supreme
Court considered whether drunk driving was a “violent
felony” under the Armed Career Criminal Act. The
ACCA defined a “violent felony” as “any crime punish-
able by imprisonment for a term exceeding one year”
that “is burglary, arson, or extortion, involves use of
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explosives, or otherwise involves conduct that presents
a risk of physical injury to another.” Begay, 553 U.S. at
13940, 128 S.Ct. 1581 (quoting 18 U.S.C. § 924(e)(2)(B)(ii)
(2000)) (emphasis added). Crucial to the Court’s analysis
was thus what “otherwise” meant.

Both the five-Justice majority and Justice Scalia
concluded that the ACCA’s use of the word “otherwise”
in some way tethered the text preceding the word to
the text following it; the majority and Justice Scalia
differed only in how it did so. The majority opinion
concluded that the text preceding “otherwise”
influenced the meaning of the text that followed: it
“limit[ed] the scope of the clause to crimes that are
similar to the examples themselves.” Begay, 553 U.S. at
143, 128 S.Ct. 1581 (emphasis added). The Court thus
held that “driving under the influence” fell outside of
the ACCA’s “violent felony” definition because it was
not like burglary, arson, or extortion. Id. at 142, 128
S.Ct. 1581.

As for Justice Scalia, he agreed with the majority
that “otherwise” tethered the text preceding it to the
text following, but he disagreed regarding how they
related. In Justice Scalia’s view, “by using the word
‘otherwise’ the writer draws a substantive connection
between two sets only on one specific dimension—i.e.,
whatever follows ‘otherwise.” Id. at 151, 128 S.Ct.
1581 (Scalia, J., concurring in judgment) (emphasis
added). Thus, in Justice Scalia’s view, the text before
“otherwise” did not limit the text that follows it.°

6 Justice Scalia had previously advanced this position in his
dissent in an earlier ACCA case. See James v. United States, 550
U.S. 192, 218, 127 S.Ct. 1586, 167 L.Ed.2d 532 (2007) (Scalia, J.,
dissenting).
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Justice Alito dissented. In the dissent’s view, the
“offenses falling within the residual clause must be
similar to the named offenses in one respect only:
They must ‘otherwise’—which is to say, ‘in a different
manner—‘involv[e] conduct that presents a serious
potential risk of physical injury to another.” Id. at 159,
128 S.Ct. 1581 (Alito, J., dissenting) (citations omitted)
(modification in original). As a result, Justice Alito
concluded, the only question was whether drunk driving
“involv[es] conduct that presents a risk of physical
injury to another’—and, Justice Alito concluded, it
does. Id. This position, of course, is very similar to the
interpretation suggested by the government here. See
Montgomery Br. at 7-8. But it garnered only three
votes.

The Court recognizes that certain courts of appeals
have adopted this clean-break reading of “otherwise”
in § 1512(c)(2), but the Court is not persuaded that
those decisions are correct. Take United States v.
Petruk, 781 F.3d 438 (8th Cir. 2015), for example.
That decision’s textual analysis is curt, and only one
paragraph discusses the statutory language:

While we acknowledge that § 1512(c)(1) is limited
to obstruction relating to “a record, document, or
other object,” § 1512(c)(2) is not so limited. Section
1512(c)(2) gives defendants fair warning in plain
language that a crime will occur in a different
(“otherwise”) manner compared to § 1512(c)(1) if
the defendant “obstructs, influences, or impedes
any official proceeding” without regard to whether
the action relates to documents or records. See
Webster’s New World College Dictionary 1021 (4th
ed. 2007) (defining “otherwise” as “in another
manner; differently”). Thus, § 1512(c)(2) “operates
as a catch-all to cover otherwise obstructive
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behavior that might not constitute a more specific
offense like document destruction, which is listed
in (c)(1).” United States v. Volpendesto, 746 F.3d
273, 286 (7th Cir. 2014) (citation omitted) (internal
quotation marks omitted); see also Aguilar, 515
U.S. at 598, 115 S.Ct. 2357 (interpreting similar
language in 18 U.S.C. § 1503(a) as a “catchall”
omnibus clause that is “far more general in scope
than the earlier clauses of the statute”).

Id. at 446-47.

The decision in Petruk does not mention, let alone
discuss, the Supreme Court’s decision in Begay.
Moreover, it relies on an incorrect reading of the
Court’s decision in Aguilar. In particular, as reflected
in the quotation above, Petruk described Aguilar as
having “interpret[ed]” a clause in 18 U.S.C. § 1503 as a
“catchall’ omnibus clause that ‘is far more general in
scope than the earlier clauses of the statute.” Id.
(quoting Aguilar, 515 U.S. at 598, 115 S.Ct. 2357). But
that language from Aguilar came at the beginning of
the Supreme Court’s opinion, when the Court was
merely explaining how “[t]he statute is structured.”
Aguilar, 515 U.S. at 598, 115 S.Ct. 2357. The actual
opinion in Aguilar went on to reject such a broad
reading of the “omnibus clause,” instead adopting
“decisions of Courts of Appeals [that] have ... place[d]
metes and bounds on the very broad language of the
catchall provision.” Id. at 599-600, 115 S.Ct. 2357. And
Aguilar explained the Court’s traditional restraint in
assessing the reach of criminal statutes as support for
this holding. See id. at 600, 115 S.Ct. 2357.7

" The Seventh Circuit’s decision in United States v. Burge, 711
F.3d 803 (7th Cir. 2013), similarly misconstrued Aguilar. See id.
at 809 (relying on Aguilar as having “interpret[ed] similar
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Subsection (c)(1) provides examples of conduct that
violates subsection (c)(2). The government also presents
an alternative reading of the statute: that subsection
(c)(1) contains specific examples of conduct that is
unlawful under subsection (c)(2). On this interpreta-
tion, the word “otherwise” in § 1512(c)(2) does tether
the two subsections together, with the text preceding
the word—subsection (c)(1)—providing examples that
fit within (c)(2)’s broader scope. Under this reading, a
common element in, or link between, the subsections
is that the unlawful conduct must relate to an “official
proceeding.” See Montgomery, 578 F.Supp.3d at 72.

This interpretation solves several of the problems
posed by the interpretation discussed above. It acknowl-
edges that “[b]y using the word ‘otherwise,” Congress
indicated a substantive connection between” the text
preceding and the text following the word. United
States v. Begay, 470 F.3d 964, 980 (10th Cir. 2006)
(McConnell, J., dissenting in part), overruled by Begay,
553 U.S. at 148, 128 S.Ct. 1581. And it is consistent
with Justice Scalia’s concurrence in Begay.

But this interpretation has other problems. If
Congress intended for the common, linking element in
both subsections to be the pendency of an “official
proceeding,” then the use of “otherwise” in § 1512(c)(2)

language in 18 U.S.C. § 1503 as an ‘Omnibus Clause ... prohibiting
persons from endeavoring to influence, obstruct, or impede the
due administration of justice’ and concluding that the language
is ‘general in scope.”) And, in any event, the scope of § 1512(c)(2)
was not before the Seventh Circuit in Burge; the question there
was whether an official proceeding needed to be pending for a
defendant to violate the statute. Id. The Seventh Circuit later
relied on Burge in United States v. Volpendesto, 746 F.3d 273, 286
(7th Cir. 2014)—which did not even involve a prosecution under
§ 1503, let alone § 1512(c)(2).
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would be superfluous. After all, both subsections include
the term “official proceeding,” suggesting that the common
link should be something other than the pendency of
an official proceeding; otherwise there would be no
reason to repeat the term in both subsections.

Moreover, while this approach echoes Justice Scalia’s
concurrence in Begay, there are important differences
between § 1512(c) and the ACCA. With respect to the
ACCA, “burglary, arson, and extortion”—the specific
crimes listed before the word “otherwise”—are para-
digmatic examples of crimes that “involve[ ] conduct
that presents a risk of physical injury to another.”
There is thus a relative parity between the two sides
of “otherwise” in the ACCA that makes Justice Scalia’s
view potentially compelling. But not so with § 1512(c)(2).
As the government argues, and other courts have
recognized, see, e.g., Montgomery, 578 F.Supp.3d at 69,
“obstruct,” “influence,” and “impede,” are quite broad
terms. In contrast, “alter[ing], destroy[ing], mutilat[ing],
or concealling]” a record or document is a relatively
narrow and discrete prohibition; that is, those are very
limited ways in which to obstruct, influence or impede
an official proceeding. Without some limitation, the
text following “otherwise” is extraordinarily broad in
relation to the text preceding it.

The structure of § 1512(c) cuts against this reading,
as well. To say that the text of § 1512(c)(1) provides
merely examples of crimes that fit within § 1512(c)(2)’s
scope is to say that the principal (indeed, only)
criminal offense in subsection (c) is listed in its second
subsection. That turns expectation on its head and is,
at the very least, not how a reasonable reader would
expect a statute to be organized—a flaw when talking
about any statute, but especially a criminal one. Cf.
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Dimaya, 138 S. Ct. at 1223—-28 (Gorsuch, J., concurring
in part and concurring in judgment).

Subsection (c)(2) is a residual clause for subsection
(c)(1). A third interpretation of the statute—implied,
at least, by Miller’s arguments—is that subsection
(c)(2) operates as a residual clause or catchall for the
prohibition contained in subsection (c)(1). Under this
reading, the word “otherwise” links the two subsections,
but the link or commonality is found in the conduct
prescribed by subsection (¢)(1).

This interpretation is consistent with Begay. In
particular, the Begay majority opinion rejected the
government’s argument “that the word ‘otherwise’ is
sufficient to demonstrate that the examples [preceding
‘otherwise’] do not limit the scope of the clause
[following ‘otherwise’].” Begay, 553 U.S. at 144, 128
S.Ct. 1581 (emphasis in original); contra Montgomery
Br. at 8 (“Section 1512(c)(2) criminalizes the same
result prohibited by Section 1512(c)(1)—obstruction of
an official proceeding—when the result is accomplished
by a different means, i.e., by conduct other than
destruction of a document, record, or other object.”). To
be sure, Begay acknowledged that “otherwise” could
sometimes have that meaning, but it made clear that
it did not always have such a limited role. As the Court
put it, “the word ‘otherwise’ can (we do not say must,
cf. post, at [150-51, 128 S.Ct. 1581] (Scalia, J., concur-
ring in judgment)) refer to a crime that is similar to
the listed examples in some respects but different in
others.” Begay, 553 U.S. at 144, 128 S.Ct. 1581.

Moreover, the Court held that “the provision’s listed
examples”—that is, the text before “otherwise”™—*...
indicate[ ] that the statute covers only similar crimes,
rather than every crime that ‘presents a serious
potential risk of physical injury to another.” Id. at 142,
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128 S.Ct. 1581 (quoting 18 U.S.C. § 924(e)(2)(B)(i1))
(emphasis in original). Justice Scalia himself under-
stood that to be the holding, noting that the majority
“read[s] the residual clause to mean that the unenu-
merated offenses must be similar to the enumerated
offenses not only in the degree of risk they pose, but
also ‘in kind, despite the fact that ‘otherwise’ means
that the common element of risk must be presented
‘in a different way or manner.” Id. at 151, 128 S.Ct.
1581 (Scalia, J., concurring in judgment) (emphasis
in original).®

Under this interpretation, subsection (c)(2) operates
to ensure that by delineating only certain specific
unlawful acts in subsection (c¢)(1)—“alter[ation],
destr[uction], mutilat[ion], or conceal[ment]”—Congress
was not underinclusive. Compare, for example, § 1519.
That statute targets anyone who “alters, destroys,
mutilates, conceals, covers up, falsifies, or makes a false
entry in any record, document, or tangible object” for
certain purposes in the context of department or
agency investigations. 18 U.S.C. § 1519 (emphasis
added). The highlighted acts are additional ways in
which an individual can corruptly act on a “record,
document, or tangible object” that are not covered by

8 Another court has concluded that “Begay’s discussion of the
word ‘otherwise’ is remarkably agnostic,” and that the Supreme
Court “placed little or no weight on the word ‘otherwise’ in
resolving the case.” Montgomery, 578 F.Supp.3d at 70. The Court
does not read the Begay decision as so limited. That particular
sentence is a response to Justice Scalia’s view (rejected by the
majority) regarding the use of “otherwise.” As noted above the
line, Justice Scalia recognized that the majority had “read| ] the
residual clause to mean that the unenumerated offenses must be
similar to the enumerated offenses not only in the degree of risk
they pose, but also ‘in kind.” Begay, 553 U.S. at 151, 128 S.Ct.
1581 (Scalia, J., concurring in judgment).
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subsection (¢)(1) but would be covered, on this reading,
by subsection (c)(2).

To be sure, while the ACCA and § 1512(c)(2) both
use the word “otherwise,” there are key differences
between those statutes. Perhaps most importantly, the
ACCA has no line break or semicolon before its use
of “otherwise.” The government therefore argues that
§ 1512(c)(2) is more like the statute at issue in
Loughrin v. United States, 573 U.S. 351,134 S.Ct. 2384,
189 L.Ed.2d 411 (2014), in which the Supreme Court
pointed to “two clauses hav[ing] separate numbers,
line breaks before, between, and after them, and
equivalent indentation” as “placing the clauses
visually on an equal footing and indicating that they
have separate meanings,” id. at 359, 134 S.Ct. 2384;
Montgomery Br. at 36.

Loughrin dealt with a challenge to a conviction
under the federal bank-fraud statute, 18 U.S.C. § 1344,
which provides:

Whoever knowingly executes, or attempts to
execute, a scheme or artifice—

(1) to defraud a financial institution; or

(2) to obtain any of the moneys, funds, credits,
assets, securities, or other property owned by, or
under the custody or control of, a financial
institution, by means of false or fraudulent
pretenses, representations, or promises;

shall be fined not more than $1,000,000 or
imprisoned not more than 30 years, or both.

18 U.S.C. § 1344. A jury convicted Loughrin of violating
§ 1344(2) for cashing false checks at a Target, but it did
so without finding that he acted with “intent to defraud
a financial institution”—the language of § 1344(1). See
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Loughrin, 573 U.S. at 354-55, 134 S.Ct. 2384. The Court
held that such proof was not required for a conviction
under § 1344(2). See id. at 35558, 134 S.Ct. 2384.

The statute in Loughrin is different from § 1512(c)
in important ways. Most obviously, subsection (2) of
the bank-fraud statute does not include the adverb
“otherwise,” and thus the Court did not even address
the primary interpretive question here. One might
even conclude that the fact that Congress did not
include the word “otherwise” in § 1344(2) suggests that
it was aware of how to write broad prohibitions
untethered to the text before it.

But the statutes are also similar. After all, both have
separate numbering and line breaks, and as Loughrin
makes clear, such choices matter. And when writing
§ 1512(c), Congress did opt for this drafting technique.

ok ok

In sum, looking just to the text of 18 U.S.C. § 1512(c),
there are three possible, and two quite plausible,
interpretations. It is possible that subsections (c¢)(1)
and (c)(2) are not related at all (though this is not a
very plausible interpretation). Subsection (c)(1) may
contain just examples of the much broader prohibition
contained in subsection (c)(2). Or subsection (c)(2) may
be limited by subsection (c)(1). Based solely on the text
of § 1512(c), the third option seems to present the
fewest interpretive problems. But it is not abundantly
clear that that interpretation is the correct one.

While the text is this Court’s lodestar, however, it is
not the only factor it must consider. “In expounding a
statute, we must not be guided by a single sentence or
member of a sentence, but look to the provisions of the
whole law, and to its object and policy.” U.S. Nat’l Bank
of Or. v. Indep. Ins. Agents of Am., Inc., 508 U.S. 439,
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455, 113 S.Ct. 2173, 124 L.Ed.2d 402 (1993) (quoting
United States v. Heirs of Boisdore, 8 How. 113, 122, 49
U.S. 113, 12 L.Ed. 1009 (1850)). The Court thus turns
next to structure.

B. The statutory context suggests that
subsection (c)(2) has a narrow scope

The structure and scope of § 1512 also suggest that
subsection (c)(2) has a narrow focus. In particular, the
other subsections of the statute criminalize fairly discrete
conduct in narrow contexts.® As examples, subsection
(a) criminalizes, among other things, killing another
person to prevent the attendance of a person at an
official proceeding, 18 U.S.C. § 1512(a)(1)(A), or using
physical force (or a threat of it) against a person with
the intent to cause someone to withhold testimony
from an official proceeding, id. § 1512(a)(2)(B)(1).
Subsection (b), in turn, focuses on verbal conduct, such
as knowingly using threats with intent to influence,
delay, or prevent some testimony at an official proceed-
ing. Id. § 1512(b)(1). And subsection (d) criminalizes
the intentional harassment of a person and thereby
hindering, delaying, preventing, or dissuading any
person from attending or testifying in an official
proceeding. Id. § 1512(d)(1).

Subsection (c)(1) continues the statute’s focus on
specific and particularized actions, albeit in a slightly
different manner. Instead of making unlawful an
individual’s action with respect to another person to
achieve some illicit end—as subsections (a), (b), and (d)
do—subsection (c)(1) prohibits an individual from

9 The title of the section is “Tampering with a witness, victim,
or an informant.” And while that might not describe subsection
(c), it also captures the narrow, evidentiary focus of the rest of the
statute.
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taking certain actions directly. It prohibits “alter[ing],
destroy[ing], mutilat[ing], or conceal[ing] a record,
document, or other object, or attempt[ing] to do so,
with intent to impair the object’s integrity or availabil-
ity for use in an official proceeding.” Id. § 1512(c)(1).
Unlike the other subsections of § 1512, it does not
require action directed at another person. But like the
other subsections of § 1512, it homes in on a narrow,
focused range of conduct.

If, however, the scope of subsection (c)(2) is not
limited by subsection (c)(1)—if “otherwise” either signals
a clean break or means subsection (c)(1) is only an
example fitting within (c)(2)’s scope—it would introduce
something of an internal inconsistency: subsection
1512(c)(2) would be the only provision in § 1512 not to
have a narrow focus. Indeed, the government has
relied on the breadth of (c)(2)’s terms to form the basis
of its argument. And this inconsistency would come in
the oddest of places: in a subsection of a subsection
nestled in the middle of the statute. At a minimum, a
reader would not expect to find in a statute that is
otherwise narrowly (and consistently) tailored a criminal
prohibition of exceptionally broad scope, especially in
that location. Congress does not hide elephants in
mouseholes, see Whitman v. Am. Trucking Ass’n, Inc.,
531 U.S. 457, 468, 121 S.Ct. 903, 149 L.Ed.2d 1 (2001),
but this seems precisely that.

A different reading would also create substantial
superfluity problems. After all, if subsection (c)(2) is
not limited by subsection (c)(1), then the majority of
§ 1512 would be unnecessary. At a minimum, conduct
made unlawful by at least eleven subsections—
§§ 1512(a)(1)(A), 1512(a)(1)(B), 1512(a)2)(A),
1512(a)(2)(B)(1), 1512(a)(2)(B)(iii), 1512(a)(2)(B)(iv),
1512(b)(1), 1512(b)(2)(A), 1512(b)(2)(C), 1512(b)(2)(D),
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and 1512(d)(1)—would also run afoul of § 1512(c)(2).
To be sure, superfluity is not typically, by itself, suffi-
cient to require a particular statutory interpretation.
See Hubbard v. United States, 514 U.S. 695, 714 n.14,
115 S.Ct. 1754, 131 L.Ed.2d 779 (1995). But here, such
substantial overlap within the same section suggests
that Congress did not mean § 1512(c)(2) to have so
broad a scope.

Another court has sought to allay this overlap
concern by pointing to the language Congress could
have used:

[I]t would have been easy for Congress to craft
language to achieve the goal that Defendants now
hypothesize. Congress, for example, could have
substituted Section 1512(c)(2) with the following:
“engages in conduct that otherwise impairs the
integrity or availability of evidence or testimony
for use in an official proceeding.” The fact that
Congress, instead, enacted language that more
generally—and without the limitations that
Defendants now ask the Court to adopt—
criminalized efforts corruptly to obstruct official
proceedings speaks volume.

Montgomery, —— F.Supp.3d at , 2021 WL
6134591, at *12. That is certainly true, and in fact is
why the Court does not believe that there is a single
obvious interpretation of the statute. But it is also the
case that reading § 1512(c)(1) as limiting the scope of
§ 1512(c)(2) avoids many of these structural or contextual
issues altogether. Under such a reading, § 1512(c)(2)
operates as a catchall to the narrow prohibition
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Congress created in § 1512(c)(1)—not as a duplicate to
nearly all of § 1512.1°

C. The historical development of § 1512
suggests that § 1512(c)(2) operates as a
catchall to § 1512(c)(1)

Prior to the enactment of subsection 1512(c) in 2002,
§ 1512 made criminal only actions directed at other
persons. For example, at that time subsection (b)(2)
provided:

(b) Whoever knowingly uses intimidation or
physical force, threatens, or corruptly persuades
another person, or attempts to do so, or engages in
misleading conduct toward another person, with
intent to—

(2) cause or induce any person to—

(A) withhold testimony, or withhold a record,
document, or other object, from an official
proceeding;

(B) alter, destroy, mutilate, or conceal an
object with intent to impair the object’s
integrity or availability for use in an official
proceeding;

10 Perhaps another way of reading § 1512(c)(2) without creating
substantial superfluity problems would be as creating “direct”
liability for the other types of conduct covered by § 1512—that is,
that it makes criminal an individual doing directly those things
for which the rest of § 1512 requires action directed at another
person. Neither party presses this argument (or anything like it),
so the Court does not address it further. But the Court does note
that, while this reading might eliminate some superfluity,
placing this kind of catchall in a subsection of a subsection in the
middle-back of § 1512 is still unintuitive.
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(C) evade legal process summoning that
person to appear as a witness, or to produce a
record, document, or other object, in an official
proceeding; or

(D) be absent from an official proceeding to
which such person has been summoned by
legal process; ...

shall be fined under this title or imprisoned not
more than ten years, or both.

18 U.S.C. §§ 1512(b)(1) (1996). Other subsections
similarly prohibited conduct directed at causing or
influencing “another person” to take improper action.
Id. §§ 1512(a)(1)(A)—(C), 1512(c)(1)—(4). This created a
gap in the statutory scheme: § 1512 made it unlawful
to cause “another person” to take certain steps—such
as to “alter, destroy, mutilate, or conceal an object”—
but did not make it unlawful for a person to take such
action directly.

Section 1512(c) filled that gap, and took much of its
language from § 1512(b). Compare the two provisions:

(b) Whoever knowingly (c) Whoever corruptly —
uses intimidation or physical
force, threatens, or corruptly
persuades another person,
or attempts to

(1) alters, destroys,
mutilates, or conceals
a record, document, or
other object, or

do so, or engages in
misleading conduct toward
another person, with intent
to—

attempts to do so. with
the intent to impair
the object’s integrity
or availability for use
(2) cause of induce any in an official proceed-
person to— ing; or

(A) withhold testimony, (2) otherwise obstructs,
or withhold a record, influences, or impedes
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document, or other
object, from an official
proceeding;

(B) alter, destroy, muti-
late, or conceal an object
with intent to impair
the object’s integrity or
availability for use in
an official proceeding;

(C) evade legal process
summoning that person
to appear as a witness,
or to produce a record,
document, or other
object, in an official
proceeding; or

(D) be absent from an
official proceeding to
which such person has
been summoned by
legal process;. ..

shall be fined under this
title or imprisoned not

more than ten years, or
both.

any official proceed-
ing, or attempts to do
S0,

shall be fined under this
title or imprisoned not

more than 20 years, or
both.

18 U.S.C. § 1512(b)(2) (1996) (left) (emphasis added);
18 U.S.C. § 1512(c) (2002) (right) (emphasis added).
Just three months later, the same Congress added
§ 1512(a)(2)(B), which again drew on § 1512(b):
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(b) Whoever knowingly (a)...

uses intimidation or
physical force, threatens,
or corruptly persuades
another  person, or
attempts to do so, or
engages in misleading
conduct toward another
person, with intent to—

(2) cause or induce

any person to—

(A) withhold testi-
mony, or withhold a
record, document, or
other object, from an
official proceeding;

(B) alter, destroy,
mutilate, or conceal
an object with intent
to impair the object’s
integrity or availa-
bility for use in an
official proceeding;

(C) evade legal pro-
cess summoning that
person to appear as
a witness, or to
produce a record,
document, or other
object, in an official
proceeding; or

(D) be absent from
an official proceeding
to which such person

(2) Whoever uses phys-
ical force or the threat
of physical force against
any person, or attempts
to do so, with intent
to—

(B) cause or induce
any person to—

(1) withhold testi-
mony, or withhold a
record, document,
or other object, from
an official proceed-
ing;

(i1) alter, destroy,
mutilate, or conceal
an object with intent
to impair the object’s
integrity or availa-
bility for use in an
official proceeding;

(i1i) evade legal
process summon-
ing that person to
appear as a wit-
ness, or to produce
a record, document,
or other object, in
an official proceed-
ing; or

(iv) be absent from
an official proceed-
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has been summoned ing to which such
by legal process; . .. person has been
shall be fined under summoned by legal
this title or imprisoned PrOCESS, . . .
not more than ten shall be punished as
years, or both. provided in para-
graph (3).

18 U.S.C. § 1512(b)(2) (1996) (left) (emphasis added);
18 U.S.C. § 1512(a)(2)(B) (2002) (right) (emphasis
added).

A fair inference is that, by adding subsection (c) to
fill the gap in § 1512, and by drawing heavily from a
single provision out of four already included in
subsection (b), Congress intended subsection (c) to
have a narrow, limited focus—just like subsection
(b)(2)(B). The only difference is that subsection (c) does
not include the requirement of acting through another
person. That the same Congress further adopted all of
§ 1512(b)(2) in § 1512(a)(2)(B)—rather than just one
sub-subsection of § 1512(b)(2)—further suggests that
its enactment of § 1512(c)(1) was intended to be narrow.
Perhaps just as important, if subsection 1512(c)(2) is
as broad as the government contends here, there
would have been no need for the very same Congress
to add § 1512(a)(2)(B) just three months later.

D. If anything, the legislative history supports
a narrow reading of subsection (c)(2)

“Legislative history, for those who take it into
account, is meant to clear up ambiguity, not create it.”
Milner v. Dep’t of Navy, 562 U.S. 562, 574, 131 S.Ct.
1259, 179 L.Ed.2d 268 (2011). The government relies
on legislative history, but it does not support the
government’s position.
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Section 1512(c) was enacted as part of the Sarbanes-
Oxley Act of 2002, 116 Stat. 745. “The Sarbanes-Oxley
Act, all agree, was prompted by the exposure of
Enron’s massive accounting fraud and revelation that
the company’s outside auditor, Arthur Andersen LLP,
had systematically destroyed potentially incriminat-
ing documents.” Yates v. United States, 574 U.S. 528,
535-36, 135 S.Ct. 1074, 191 L.Ed.2d 64 (2015)
(plurality opinion). As discussed above, while § 1512(b)
“made it an offense to ‘intimidat[e], threate[n], or
corruptly presuad|e] another person’ to shred documents,”
the statute did not prohibit individuals from shred-
ding documents themselves. Id. at 536, 135 S.Ct. 1074
(emphasis added). The Senate Report for the Act
identified this statutory loophole:

Indeed, even in the current Andersen case, pros-
ecutors have been forced to use the “witness
tampering” statute, 18 U.S.C. § 1512, and to
proceed under the legal fiction that the defend-
ants are being prosecuted for telling other people
to shred documents, not simply for destroying
evidence themselves. Although prosecutors have
been able to bring charges thus far in the case, in
a case with a single person doing the shredding,
this legal hurdle might present an insurmount-
able bar to a successful prosecution.

S. Rep. No. 107-146, p. 7 (2002).

As the plurality opinion in Yates explains, 18 U.S.C.
§ 1519 was originally introduced to plug this gap,
Yates, 574 U.S. at 535-36, 135 S.Ct. 1074, and § 1512(c)
was added later, id. at 542, 135 S.Ct. 1074. In particu-
lar, Senator Lott introduced § 1512(c) on July 10, 2002.
See Montgomery, 578 F.Supp.3d at 76. He stated that

the amendment’s “purpose” was “[t]o deter fraud and
abuse by corporate executives”—in line with the
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Enron concern. 148 Cong. Rec. S6542 (daily ed. July 10,
2002). He later stated that the new subsection “would
enact stronger laws against document shredding.
Current law prohibits obstruction of justice by a
defendant acting alone, but only if a proceeding is
pending and a subpoena has been issued for the
evidence that has been destroyed or altered. Timing is
very important.” Id. at S6545 (emphasis added). In
Senator Lott’s view, his amendment would fill this gap:
“So this section would allow the Government to charge
obstruction against individuals who acted alone, even
if the tampering took place prior to the issuance of a
grand jury subpoena. I think this is something we need
to make clear so we do not have a repeat of what we
saw with the Enron matter earlier this year.” Id.
(emphasis added) Then-Senator Joseph Biden referred
to new subsection (c) as “making it a crime for
document shredding,” something he thought the
pending bill already did. Id. at S6546.

Senator Hatch made similar statements regarding
the focus of the proposed new subsection on documents
and document-shredding, as well as its ties to the
then-recent Enron scandal. Senator Hatch explained
that “the amendment strengthens an existing federal
offense that is often used to prosecute document
shredding and other forms of obstruction of justice,”
noting that current law “does not prohibit an act of
destruction committed by a defendant acting alone.
While other existing obstruction of justice statutes
cover acts of destruction that are committed by an]| ]
individual acting alone, such statutes have been
interpreted as applying only where a proceeding is
pending, and a subpoena has been issued for the
evidence destroyed.” Id. at S6550. To Senator Hatch,
the addition of § 1512(c) “closes this loophole by
broadening the scope of Section 1512.” Id. It “would
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permit the government to prosecute an individual who
acts alone in destroying evidence, even where the
evidence is destroyed prior to the issuance of a grand
jury subpoena.” Id. (emphasis added). He concluded by
noting that the Arthur Andersen prosecutors “had to
prove that a person in the corporation corruptly
persuaded another to destroy or alter documents, and
acted with the intent to obstruct an investigation.” Id.
(emphasis added). The new § 1512(c) would ensure
“that individuals acting alone would be liable for such
criminal acts.” Id.

To the extent it is relevant at all, the weight of this
legislative history is inconsistent with the govern-
ment’s position here. It suggests that, in the wake of
the Enron scandal, Congress was faced with a very
specific loophole: that then-existing criminal statutes
made it illegal to cause or induce another person to
destroy documents, but did not make it illegal to do so
by oneself. Congress closed that loop by passing
subsection (c), and nothing in the legislative history
suggests a broader purpose than that.

E. Miller’s alleged conduct falls outside of
§ 1512(c)(2)

For all the foregoing reasons, the Court believes
there are two plausible interpretations of the statute:
either § 1512(c)(1) merely includes examples of conduct
that violates § 1512(c)(2), or § 1512(c)(1) limits the
scope of § 1512(c)(2). The text, structure, and develop-
ment of the statute over time suggest that the second
reading is the better one. But the first is, at a
minimum, plausible.

At the very least, the Court is left with a serious
ambiguity in a criminal statute. As noted above, courts
have “traditionally exercised restraint in assessing the
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reach of a federal criminal statute,” Aguilar, 515 U.S.
at 600, 115 S.Ct. 2357, and have “construe[d] penal
laws strictly and resolve[d] ambiguities in favor of the
defendant,” Nasir, 17 F.4th at 473 (Bibas, J., concur-
ring) (citing Liparota, 471 U.S. at 427, 105 S.Ct. 2084).
Applying these principles here “gives citizens fair
warning of what conduct is illegal, ensuring that [an]
ambiguous statutel ] do[es] not reach beyond [its] clear
scope.” Nasir, 17 F.4th at 473 (Bibas, J., concurring).
And it makes sure that “the power of punishment is
vested in the legislative, not the judicial department.”
Id. (quoting United States v. Wiltberger, 18 U.S. (5
Wheat.) 76, 95, 5 L.Ed. 37 (1820) (Marshall, C.J.)). The
Court therefore concludes that § 1512(c)(2) must be
interpreted as limited by subsection (¢)(1), and thus
requires that the defendant have taken some action
with respect to a document, record, or other object in
order to corruptly obstruct, impede or influence an
official proceeding.

Miller, however, is not alleged to have taken such
action. Instead, Count Three of the Second Superseding
Indictment alleges only that he “attempted to, and did,
corruptly obstruct, influence, and impede an official
proceeding, that is, a proceeding before Congress,
specifically, Congress’s certification of the Electoral
College vote as set out in the Twelfth Amendment of
the Constitution of the United States and 3 U.S.C.
§§ 15-18.” Indictment at 2—-3. Nothing in Count Three
(or the Indictment more generally) alleges, let alone
implies, that Miller took some action with respect to a
document, record, or other object in order to corruptly
obstruct, impede or influence Congress’s certification
of the electoral vote.

The government nevertheless argues that Miller’s con-
duct “otherwise obstruct[ed], influence[d], or impede[d]’
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Congress’s ability to review documents that it was
constitutionally and statutorily required to receive
and act upon, thereby obstructing the certification of
the Electoral College vote.” Montgomery Br. at 40—41
(modifications in original). But none of those facts are
set forth in the indictment, and the Court cannot
consider them on this Motion to Dismiss. Akinyoyenu,
199 F. Supp. 3d at 109-10. And in any event, the
government does not argue that Miller himself took or
attempted to take any action with respect to those
records or documents. Absent such an allegation, the
Indictment fails to allege a violation of 18 § U.S.C.
1512(c)(2).

K ok ok

For the foregoing reasons, the Court will grant
Miller’s Motion to Dismiss Count Three of the
Superseding Indictment, ECF No. 34. An appropriate
order will follow.
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

CASE NO. 21-CR-234-CJN

VIOLATIONS:

18 U.S.C. § 231(a)(3)
(Civil Disorder)

18 U.S.C. § 111(a)(1), 2
(Assaulting, Resisting, or Impeding Certain Officers)

18 U.S.C. §§ 1512(c)(2), 2
(Obstruction of an Official Proceeding)

18 U.S.C. § 1752(a)(1)
(Entering and Remaining in a Restricted Building or
Grounds)

18 U.S.C. § 1752(a)(2)
(Disorderly and Disruptive Conduct in a
Restricted Building or Grounds)

40 U.S.C. § 5104(e)(2)(D)
(Disorderly Conduct in a Capitol Building)

40 U.S.C. § 5104(e)(2)(G)
(Parading, Demonstrating, or Picketing in a
Capitol Building)

UNITED STATES OF AMERICA
V.
JOSEPH W. FISCHER,
Defendant.
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Holding a Criminal Term

Grand Jury Sworn in on January 8, 2021

INDICTMENT
The Grand Jury charges that:
COUNT ONE

On or about January 6, 2021, within the District of
Columbia, JOSEPH W. FISCHER, committed and
attempted to commit an act to obstruct, impede, and
interfere with a law enforcement officer, lawfully
engaged in the lawful performance of his/her official
duties incident to and during the commission of a civil
disorder which in any way and degree obstructed,
delayed, and adversely affected commerce and the
movement of any article and commodity in commerce
and the conduct and performance of any federally
protected function.

(Civil Disorder, in violation of Title 18, United States
Code, Section 231(a)(3))

COUNT TWO

On or about January 6, 2021, within the District of
Columbia, JOSEPH W. FISCHER, did forcibly assault,
resist, oppose, impede, intimidate, and interfere with,
an officer and employee of the United States, and of any
branch of the United States Government (including any
member of the uniformed services), and any person
assisting such an officer and employee that is, officers
from the United States Capitol Police and Metropolitan
Police Department while such person was engaged in
and on account of the performance of official duties, and
where the acts in violation of this section involve
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physical contact with the victim and the intent to
commit another felony.

(Assaulting, Resisting, or Impeding Certain Officers
and Aiding and Abetting, in violation of Title 18, United
States Code, Section 111(a)(1) and 2)

COUNT THREE

On or about January 6, 2021, within the District of
Columbia and elsewhere, JOSEPH W. FISCHER,
attempted to, and did, corruptly obstruct, influence, and
impede an official proceeding, that is, a proceeding
before Congress, specifically, Congress’s certification of
the Electoral College vote as set out in the Twelfth
Amendment of the Constitution of the United States
and 3 U.S.C. §§ 15-18.

(Obstruction of an Official Proceeding and Aiding and
Abetting, in violation of Title 18, United States Code,
Sections 1512(c)(2) and 2)

COUNT FOUR

On or about January 6, 2021, within the District of
Columbia, JOSEPH W. FISCHER, did unlawfully and
knowingly enter and remain in a restricted building
and grounds, that is, any posted, cordoned-off, and
otherwise restricted area within the United States
Capitol and its grounds, where the Vice President was
temporarily visiting, without lawful authority to do so.

(Entering and Remaining in a Restricted Building or
Grounds, in violation of Title 18, United States Code,
Section 1752(a)(1))

COUNT FIVE

On or about January 6, 2021, within the District of
Columbia, JOSEPH W. FISCHER, did knowingly, and
with intent to impede and disrupt the orderly conduct
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of Government business and official functions, engage
in disorderly and disruptive conduct in and within such
proximity to, a restricted building and grounds, that is,
any posted, cordoned-off, and otherwise restricted area
within the United States Capitol and its grounds, where
the Vice President was temporarily visiting, when and
so that such conduct did in fact impede and disrupt the
orderly conduct of Government business and official
functions.

(Disorderly and Disruptive Conduct in a Restricted
Building or Grounds, in violation of Title 18, United
States Code, Section 1752(a)(2))

COUNT SIX

On or about January 6, 2021, within the District of
Columbia, JOSEPH W. FISCHER, willfully and know-
ingly engaged in disorderly and disruptive conduct in
any of the Capitol Buildings with the intent to impede,
disrupt, and disturb the orderly conduct of a session of
Congress and either House of Congress, and the orderly
conduct in that building of a hearing before or any
deliberation of, a committee of Congress or either House
of Congress.

(Disorderly Conduct in a Capitol Building, in violation
of Title 40, United States Code, Section 5104(e)(2)(D))

COUNT SEVEN

On or about January 6, 2021, within the District of
Columbia, JOSEPH W. FISCHER, willfully and knowingly
paraded, demonstrated, and picketed in any United
States Capitol Building.

(Parading, Demonstrating, or Picketing in a Capitol
Building, in violation of Title 40, United States Code,
Section 5104(e)(2)(G))
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A TRUE BILL:

FOREPERSON.
/s/ Matthew M. Graves

Attorney of the United States in and for the District of
Columbia.
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

Case: 1:21-mj-00237

UNITED STATES OF AMERICA
V.

JOSEPH W. FISCHER
DOB: XXXXXX

Defendant(s)

Assigned to: Judge Harvey, G. Michael
Assign Date: 2/17/2021
Description: COMPLAINT W/ARREST WARRANT

CRIMINAL COMPLAINT

I, the complainant in this case, state that the
following is true to the best of my knowledge and
belief. On or about the date(s) of January 6, 2021 in the

county of in the in the District of
Columbia, the defendant(s) violated:
Code Section Offense Description

18 U.S.C. § 231(a)(3) - Obstruction of Law Enforcement
During Civil Disorder,

18 U.S.C. § 1752(a)(1) and (a)(2) - Knowingly Entering
or Remaining in any Restricted Building or Grounds
Without Lawful Authority,

40 U.S.C. § 5104(e)(2)(D) and (G) - Violent Entry and
Disorderly Conduct on Capitol Grounds,
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18 US.C. § 1512(c)(2) - Obstruction of dJustice/
Congress.

This criminal complaint is based on these facts:
See attached statement of facts.
Continued on the attached sheet.

/s/ Mustafa Kutlu
Complainant’s signature

Mustafa Kutlu, Special Agent
Printed name and title

Attested to by the applicant in accordance with the
requirements of Fed. R. Crim. P. 4.1 by telephone.

Date: 02/17/2021

Judge’s signature

G. Michael Harvey, U.S. Magistrate Judge
Printed name and title

City and state: Washington, D.C.
STATEMENT OF FACTS

Your affiant, Mustafa Kutlu, is a Special Agent with
the Federal Bureau of Investigation (FBI). I have been
in this position since September 2018. Currently, I am
tasked with investigating criminal activity in and
around the Capitol grounds on January 6, 2021. As
a Special Agent, I am authorized by law or by a
Government agency to engage in or supervise the
prevention, detention, investigation, or prosecution of
violations of Federal criminal laws.

The U.S. Capitol is secured 24 hours a day by U.S.
Capitol Police. Restrictions around the U.S. Capitol
include permanent and temporary security barriers
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and posts manned by U.S. Capitol Police. Only author-
ized people with appropriate identification were allowed
access inside the U.S. Capitol. On January 6, 2021, the
exterior plaza of the U.S. Capitol was also closed to
members of the public.

On January 6, 2021, a joint session of the United
States Congress convened at the United States Capitol,
which is located at First Street, SE, in Washington,
D.C. During the joint session, elected members of the
United States House of Representatives and the United
States Senate were meeting in separate chambers of
the United States Capitol to certify the vote count of
the Electoral College of the 2020 Presidential Election,
which had taken place on November 3, 2020. The joint
session began at approximately 1:00 p.m. Shortly there-
after, by approximately 1:30 p.m., the House and
Senate adjourned to separate chambers to resolve a
particular objection. Vice President Mike Pence was
present and presiding, first in the joint session, and
then in the Senate chamber.

As the proceedings continued in both the House and
the Senate, and with Vice President Mike Pence
present and presiding over the Senate, a large crowd
gathered outside the U.S. Capitol. As noted above,
temporary and permanent barricades were in place
around the exterior of the U.S. Capitol building, and
U.S. Capitol Police were present and attempting to
keep the crowd away from the Capitol building and the
proceedings underway inside.

At such time, the certification proceedings were still
underway and the exterior doors and windows of the
U.S. Capitol were locked or otherwise secured. Members
of the U.S. Capitol Police attempted to maintain order
and keep the crowd from entering the Capitol;
however, shortly around 2:00 p.m., individuals in the
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crowd forced entry into the U.S. Capitol, including by
breaking windows and by assaulting members of the
U.S. Capitol Police, as others in the crowd encouraged
and assisted those acts.

Shortly thereafter, at approximately 2:20 p.m. members
of the United States House of Representatives and
United States Senate, including the President of the
Senate, Vice President Mike Pence, were instructed
to—and did—evacuate the chambers. Accordingly, the
joint session of the United States Congress was
effectively suspended until shortly after 8:00 p.m. Vice
President Pence remained in the United States
Capitol from the time he was evacuated from the
Senate Chamber until the sessions resumed.

During national news coverage of the aforemen-
tioned events, video footage which appeared to be
captured on mobile devices of persons present on the
scene depicted evidence of violations of local and
federal law, including scores of individuals inside the
U.S. Capitol building without authority to be there.

On January 10, 2021, the FBI received information
that the Facebook user with the vanity name SV
Spindrift (Subject-1) bragged about breaking into the
United States Capitol Building and posted a video
showing Subject-1 in the front of the pack pushing
against the police. The information stated that the
video was later removed from Facebook. The infor-
mation included the following link to Subject-1’s
Facebook account.

https://www.facebook.com/profile.php?id=1000041952
39438.

Your affiant determined from the provided link that
the account identifier associated with Subject-1’s
Facebook account was 100004195239438. Publicly
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available information on Subject-1’s Facebook page did
not list any identifying information. However, it
contained the following picture.

On January 14, 2021, your affiant served Facebook
a subpoena, requesting all customer or subscriber account
information for any and all accounts associated with
Subject-1’s Facebook account from January 6, 2021
8:00 PM (EST) to January 10, 2021 6:00 AM (EST).
Upon analyzing the results of the subpoena that
Facebook provided, your affiant determined that the
email address jfischer@XXXXXX.org and phone number
ending in -6390 were listed under account details.!
Open source research indicated that the email address
jfischer@XXXXXX.org was associated with Joseph
Fisher [sic], a Patrolman at North Cornwall Township
Police Department in Pennsylvania. Searches conducted
in law enforcement databases indicated that the phone
number ending in -6390 was associated with Joseph W
Fischer, date of birth (DOB) XX/XX/1966 and an
address in Jonestown, Pennsylvania.

! The full email address and phone number were provided in
the records; however, because this is being publicly filed, that
information is partially redacted here.
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On January 18, 2021, cellular telephone number
analysis conducted for the cell phone number ending
in -6390 indicated that the cell phone was active on
Verizon towers servicing the U.S. Capitol on January
6, 2021, from about 3:19 P.M. until about 3:28 PM.

On February 8, 2021, your affiant obtained records
from Facebook for Fischer’s Facebook account pursuant
to a search warrant. Your affiant analyzed the results
and identified the following.

On January 7, 2021, Fischer posted a 2 minute and
43 second video on Facebook which showed the recorder
of the video walking amongst crowds of people towards
an entrance to a building, eventually entering the
building. The video was accompanied with the text
“Made it inside ... received pepper balls and pepper
sprayed. Police line was 4 deep.. I made it to level
two...” At about the 50 second mark of the video, it
appears that the recorder begins yelling “Charge!”
Towards the end of the video, the recorder started
charging towards a line of police officers while
appearing to shout “Hold the Line” and “Motherfuckers”.
The recorder had a physical encounter with at least
one police officer. The recording device seemed to fall
to the ground, possibly as a result of the physical
encounter with the police. At least one individual could
be seen on the ground. Before the end of the video, an
individual could be heard shouting “Let him up...Let
him up”. Still images from the video recording are
included below.
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On January 7, 2021, Fischer provided the following
comment to a Facebook post:

“there was some minor destruction and a few things
were stolen ... but 98% peaceful.. I was there..we
pushed police back about 25 feet. Got pepper balled
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and OC sprayed , but entry into the Capital was
needed to send a message that we the people hold the
real power”

On January 6, 2021, Fischer provided the following
comment to another Facebook post:

“it was mostly peaceful... a few became destructive.
Not near as bad as media was making it out...hell I
was inside the capital talking to police”

On January 7, 2021, Fischer exchanged the following
messages with another Facebook user (Facebook User -1).

SV Spindrift (Fischer): Well I may need a job ...

SV Spindrift (Fischer): Word got out that I was at the
rally..lol

Facebook User-1: Are you serious?

Facebook User-1: Who the hell told your work? One of
your friends?

Facebook User-1: That’s bullshit

SV Spindrift (Fischer): Yeah .. and the FBI may arrest
me ..lol

SV Spindrift (Fischer): >>>>Bail<<<<<<

Facebook User-1: Are you shitting me? This is a joke
right?

Facebook User-1: You're fucking around

Facebook User-1: I seen a lot of people online getting
arrested but slapped with a trespassing charge

SV Spindrift (Fischer): No.. havnt seen FBI yet .. but I
know they are targeting police who went

Facebook User-1: Did your job say something to you?
SV Spindrift (Fischer): Yep.... chief did

SV Spindrift (Fischer): I told him if that is the price I
have to pay to voice my freedom and liberties which I
was born with and thusly taken away then then must
be the price...
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SV Spindrift (Fischer): .. I told him I have no regrets
and give zero shits
SV Spindrift (Fischer): Sometimes doing the right
thing no matter how small is more important than
ones own security.

On January 7, 2021, Fischer posted the following
photos of himself to Facebook which appear to have
been taken at the “Stop the Steal” rally. In the photos,
Fischer can be seen wearing black framed glasses with
a navy blue sweater underneath a red coat. Fischer
also appears to be carrying a large bag.




Further investigation revealed that Fischer was
captured on video footage from a law enforcement
database of pictures and videos from the Capitol riot
on January 6, 2021. The source of the video was a body
camera worn by a Washington Metropolitan Police
Department (MPD) officer responding to the Capitol
on January 6. The total length of the video is 22
minutes and 48 seconds. Based on the date and time
stamp on the body camera, the recording started on
January 6, 2021, at or around 3:07 PM, and ended at
or around 3:29 PM. The footage showed MPD officers
trying to control and push out individuals inside the
Capitol building who were not authorized to be there.
At or around 15:25:00 a minor scuffle erupted between
the MPD officers and some of the trespassers. At or
around 15:25:17 an individual at or immediately
around the area of the scuffle could be seen wearing
the same clothing worn by Joseph Fischer, as described
above. This individual can be seen wearing a navy blue
sweater with black framed glasses folded into the front
collar of the sweater. The red coat is not visible. Your
affiant infers that the over coat had been removed.

This individual could be seen a few more times up
until about 15:25:20. Based on the individual’s body
movements, he seemed to be getting up from the
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ground. Other individuals seemed to be assisting him.
At least one police officer could be seen on the ground.
Another individual could be seen and heard shouting
“Let him up...Let him up”. Immediately after the end
of the scuffle, at or around 15:25:31, an individual
could be heard saying “I am a cop. I am a cop, too.”
Based on the tone and speed of the shout “Let him
up...let him up”, your affiant reasonably believes that
this footage is from the same scuffle that the above-
mentioned Facebook footage captured. Still images
from the video recording are below.
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Based on the foregoing, your affiant submits that
there is probable cause to believe that Joseph Wayne
Fischer violated 18 U.S.C. § 231(a)(3), which makes it
unlawful to commit or attempt to commit any act to
obstruct, impede, or interfere with any fireman or law
enforcement officer lawfully engaged in the lawful
performance of his official duties incident to and during
the commission of a civil disorder which in any way or
degree obstructs, delays, or adversely affects commerce
or the movement of any article or commodity in commerce
or the conduct or performance of any federally pro-
tected function. For purposes of 18 US.C. § 231, a
federally protected function means any function,
operation, or action carried out, under the laws of the
United States, by any department, agency, or
instrumentality of the United States or by an officer or
employee thereof. This includes the Joint Session of
Congress where the Senate and House count Electoral
College votes.

Your affiant submits there is also probable cause to
believe that Joseph Wayne Fischer violated 18 U.S.C.
§ 1752(a)(1) and (2), which makes it a crime to
(1) knowingly enter or remain in any restricted
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building or grounds without lawful authority to do;
and (2) knowingly, and with intent to impede or
disrupt the orderly conduct of Government business or
official functions, engage in disorderly or disruptive
conduct in, or within such proximity to, any restricted
building or grounds when, or so that, such conduct, in
fact, impedes or disrupts the orderly conduct of Govern-
ment business or official functions. For purposes of 18
U.S.C. § 1752, a “restricted building” includes a posted,
cordoned off, or otherwise restricted area of a building
or grounds where the President or other person pro-
tected by the Secret Service, including the Vice President,
is or will be temporarily visiting; or any building or
grounds so restricted in conjunction with an event
designated as a special event of national significance.

Your affiant submits there is also probable cause to
believe that Joseph Wayne Fischer violated 40 U.S.C. §
5104(e)(2)(D) and (G), which makes it a crime to
willfully and knowingly (D) utter loud, threatening, or
abusive language, or engage in disorderly or disruptive
conduct, at any place in the Grounds or in any of the
Capitol Buildings with the intent to impede, disrupt,
or disturb the orderly conduct of a session of Congress
or either House of Congress, or the orderly conduct in
that building of a hearing before, or any deliberations
of, a committee of Congress or either House of
Congress; and (G) parade, demonstrate, or picket in
any of the Capitol Buildings.

Finally, your affiant submits there is probable cause
to believe that Joseph Wayne Fischer violated 18
U.S.C. § 1512(c)(2), which makes it a crime to obstruct,
influence, or impede any official proceeding, or attempt
to do so. Under 18 U.S.C. § 1515, congressional
proceedings are official proceedings.
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/s/ Mustafa Kutlu
MUSTAFA KUTLU
SPECIAL AGENT FBI

Attested to by the applicant in accordance with the
requirements of Fed. R. Crim. P. 4.1 by telephone, this
17th day of February 2021.

G. MICHAEL HARVEY
U.S. MAGISTRATE JUDGE
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