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IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 20-11237-DD

CHRISTOPHER JOHN DERTING,

Petitioner - Appellant,

versus

SECRETARY, DEPARTMENT OF CORRECTIONS, 
ATTORNEY GENERAL, STATE OF FLORIDA,

Respondents - Appellees.

Appeal from the United States District Court 
for the Middle District of Florida

ON PETITIONS FOR REHEARING AND PETITION(S) FOR REHEARING EN BANC

BEFORE: ROSENBAUM and JILL PRYOR, Circuit Judges, and ALTMAN,* District Judge.

PER CURIAM:

The Petition for Rehearing En Banc is DENIED, no judge in regular active service on the Court 
having requested that the Court be polled on rehearing en banc. (FRAP 35) The Petition for 
Panel Rehearing is also denied. (FRAP 40)

* The Honorable Roy Altman, United States District Judge for the Southern District of Florida, 
sitting by designation.

ORD-46
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CHRISTOPHER JOHN DERTING,

Petitioner-Appellant,

versus

SECRETARY, DEPARTMENT OF CORRECTIONS, 
ATTORNEY GENERAL, STATE OF FLORIDA,

Respondents-Appellees.

Appeal from the United States District Court 
for the Middle District of Florida 

D.C. Docket No. 3:17-cv-01315-BJD-MCR
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Opinion of the Court 20-112372

Before Rosenbaum and Jill Pryor, Circuit Judges, and Altman,* 

District Judge.

PER CURIAM:

Christopher Derting, a Florida prisoner assisted by counsel 
here, appeals the district court's denial of his 28 U.S.C. § 2254 peti­
tion. We granted a certificate of appealability on whether the dis­
trict court violated Clisby v. Jones, 960 F.2d 925, 936 (11th Cir. 
1992) (en banc), by failing to address Derting s claim that trial coun­
sel was ineffective for mistakenly advising him not to call James 

Long as a defense witness. Derting argues that the district court 
violated Clisby by resolving only one part of his ineffective-assis- 

tance-of-counsel claim for failure to call a defense witness and not 
addressing the issue of whether defense counsel’s advice not to call 
Long was deficient and constitutionally ineffective. Upon consid­
eration, we find that no Clisbyviohxion occurred and, accordingly, 
affirm the district court.

I.

State Court Proceedings

In 2008, Derting was charged by information, along with his 

co-defendant Darryl Weems, with one count of sale and delivery 

of cocaine, in violation of Fla. Stat. § 893.13(l)(a). Before the trial,

A.

* The Honorable Roy Altman, United States District Judge for the Southern 

District of Florida, sitting by designation.
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Derting filed a witness disclosure to the prosecution, identifying 

James Long.1

Despite this, at trial, when the judge asked Derting whether 

he wanted his attorneys to call any witnesses, Derting responded, 
"I don’t think so, Your Honor.” Although the trial court asked spe­
cifically about Long, Derting’s trial counsel stated that she never 

intended to call Long as a witness. The trial court confirmed that 
Derting knew Long was present at trial and asked whether Derting 

wanted to call him as a witness, and Derting said that he did not.

The jury found Derting guilty of the sale and delivery of co­
caine, and the court sentenced Derting to 30 years. Derting ap­
pealed his conviction and sentence, but the Florida appellate court 
affirmed per curiam.

In 2013, Derting filed a second amended state post-convic­
tion motion under Florida Rule of Criminal Procedure 3.850, rais­
ing, among other issues, several ineffective-assistance claims. Sig­
nificantly, though, none involved trial counsel's failure to call Long 

as a defense witness. In 2015, Derting filed a supplemental motion 

for post-conviction relief, seeking to add a claim that his trial coun­
sel was ineffective for failing to call Long as a defense witness and 

for urging Derting to forgo calling Long as a witness in favor of 

getting the last word in closing argument (the so-called "sandwich 

rule," which Derting argues he could not have taken advantage of

1 Long’s full name is James Randall Long. Derting’s witness disclosure identi 
fied Long as Randy Long.
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under the law in effect at the time his attorney gave this advice) 

(Ground 12). The state post-conviction court denied Derting's 

Rule 3.850 motions and with respect to Ground 12, found that 
Derting knowingly waived the opportunity to call Long as a wit­
ness. Derting appealed the denial of his Rule 3.580 motions. But 
again, a Florida appellate court affirmed per curiam.

District Court Proceedings

Derting timely filed a § 2254 petition for a writ of habeas 

corpus, which he later timely amended. His amended petition 

raised seven grounds for relief, including, as relevant here, Ground 

3, which asserted that his trial counsel was ineffective for failing to 

call a defense witness with exculpatory testimony, in violation of 

the Fifth, Sixth, and Fourteenth Amendments. Specifically, 
Derting argued that when his trial counsel failed to properly inves­
tigate, depose, and prepare to call Long as a witness, his right to 

effective assistance of counsel was violated.

The district court denied Derting s petition, concluding that, 
with respect to Ground 3, Derting had failed to demonstrate prej­
udice. In particular, the court noted, Derting had not provided an 

affidavit or other testimonial evidence from Long showing that the 

outcome of Derting's trial would have changed had Long been 

called, and Derting5s self-serving speculation would not suffice. 
The district court also found that the state post-conviction court's 

ruling was entitled to deference, as it was based on a reasonable 

determination of the facts and a reasonable application of the law. 
Alternatively, the district court ruled that counsel's performance

B.
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was not subpar. It reasoned that counsel enjoys wide latitude in 

making strategic decisions and, considering Derting’s trial coun­
sel’s statement during trial that she did not intend to call Long and 

that Long’s listing as a witness was a mistake, trial counsel’s failure 

to call Long was not so patently unreasonable that no competent 
attorney would have made the decision.

In a footnote, the district court observed that Derting also 

confirmed that he did not want to call Long. Not only that, the 

district court noted, but the trial court gave Derting an opportunity 

to indicate whether he wanted to call any witnesses and to express 

any complaints about the trial, and Derting did not.

Derting timely appealed the district court’s order on March
26, 2020.

n.
We review de novo a district court’s denial of a petition for 

writ of habeas corpus. Pope v. Rich, 358 F.3d 852, 853 n.l (11th 

Cir. 2004). Likewise, we review de novo the legal question of 

whether the district court violated the rule in Clisby by failing to 

address a claim. Dupree v. Warden, 715 F.3d 1295,1299-1300 (11th 

Cir. 2013).

in.
In Clisby, we expressed our "deep concern over the piece­

meal litigation of federal habeas petitions filed by state prisoners” 

and "the growing number of cases in which [we were] forced to 

remand for consideration of issues the district court chose not to

i
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resolve." Clisby, 960 F.2d at 935-36. Accordingly, we exercised 

our supervisory power over the district courts and directed district 
courts to resolve all claims for relief raised in a habeas petition, re­
gardless of whether habeas relief is granted or denied. Id. When a 

district court fails to address all claims in a § 2254 petition, we va­
cate the district court’s judgment without prejudice and remand 

the case for consideration of the unresolved claims. Id. at 938. We 

do not address whether the underlying claim has any merit if we 

determine that a Clisby violation occurred. Dupree, 715 F.3d at 
1299.

A claim for relief for purposes of this instruction includes 

"any allegation of a constitutional violation.” Clisby, 960 F.2d at 
936. And allegations of distinct constitutional violations constitute 

separate claims for relief, “even if both allegations arise from the 

same alleged set of operative facts.” Id.

We have explained that a petitioner "must present a claim 

in clear and simple language such that the district court may not 
misunderstand it.” Dupree, 715 F.3d at 1299. But that doesn’t re­
quire a whole lot. In Dupree, for example, the petitioner, in two 

sentences in the middle of a 15-page supporting memorandum of 

law attached to his § 2254 petition, raised an ineffective-assistance 

claim concerning his second trial attorney, who moved to set aside 

his guilty plea. Id. at 1297, 1299. The petition had also raised an 

ineffective-assistance claim about the petitioner’s first attorney, 
who had advised the petitioner to plead guilty in the first place. See 

id. at 1297. The district court addressed the claim concerning the



USCA11 Case: 20-11237 Date Filed: 01/11/2022 Page: 7 of 9

Opinion of the Court 720-11237

first attorney but not the one about the second. Id. at 1299. Alt­
hough we opined that the district court’s omission occurred 

“through little fault of its own,” we nonetheless concluded the dis­
trict court violated Clisby. Id. at 1299-1300.

But no Clisby error occurs when the habeas petitioner fails 

to clearly present the claim to the district court. Barritt v. Secy, 
Fla. DeptofCorr., 968 F.3d 1246, 1251-52 (11th Cir. 2020). In Bar­
ritt, for instance, we concluded that the petitioner’s passing refer­
ence to "coercion” in his ineffective-assistance claim was not 

enough to state an independent coercion claim for Cfo£/purposes, 
given the petitioner never alleged in state court or the district court 
a freestanding coercion claim. Id. Similarly, we held that the as­
sertion of a claim in one sentence in a 116-page § 2254 petition, but 
not at all in 123 pages of memoranda of law, did not adequately 

present the issue. Smith v. Secy; Dep’t of Corr., 572 F.3d 1327, 
1352 (11th Cir. 2009).

Here, the district court did not violate Clisby. Within 

Ground 3 of his § 2254 petition, Derting, in a few sentences, stated 

that “it was upon counsel’s ill advice that [Derting] declined to call 
Long.” And in his reply, Derting asserted that his trial counsel 
"misadvised” him, in addition to his general claim that his trial 
counsel was ineffective for failing to call Long. Unlike in Dupree, 
where the district court failed to resolve an ineffective-assistance 

claim alleging deficiency by a different attorney than the one in the 

claim addressed, Derting’s ineffective-assistance argument regard­
ing his trial counsel’s alleged misadvice related to the same
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attorney and the same overarching issue of counsel’s failure to pre­
sent Long’s testimony at trial. Dupree, 715 F.3d at 1297-1300. But 
as in Banin, Derting’s passing reference to his argument regarding 

his trial counsel’s misadvice failed to clearly present a freestanding 

ineffective-assistance claim to the district court, particularly consid­
ering he never alleged this argument as a freestanding claim in state 

court or the district court. Banin, 968 F.3d at 1251. Andsimilarto 

the petitioner in Smith, Derting made no reference to his argument 
in his 243-page memorandum of law, and said very little about it in 

his 310-page reply. Smith, 572 F.3d at 1352. Thus, Derting’s pass­
ing references to his argument regarding his trial counsel’s misad- 

insufficient here to put the district court on notice that 
he was raising a distinct claim.

But even if Derting had clearly presented an ineffective-as­
sistance claim to the district court, we would still affirm because 

the district court’s resolution of Derting’s claim that trial counsel 
ineffective for failing to call Long as a witness equally and nec­

essarily resolved Derting’s claim that counsel misadvised him not 
to call Long. For claims of ineffective assistance of counsel, a peti­
tioner must demonstrate both that (1) counsel’s performance was 

deficient, meaning that it fell below an objective standard of rea­
sonableness, and (2) the petitioner was prejudiced by the deficient 
performance, i.e., there was a reasonable probability that, but for 

counsel’s errors, the result of the proceeding would have been dif­
ferent. Strickland v. Washington, 466 U.S. 668, 687 (1984).

vice were

was
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Here, as we have noted, the district court, invoking Strick­
lands prejudice prong, denied Derting’s claim that counsel was in­
effective for failing to call Long. More specifically, the court held 

that Derting had offered no evidence (other than his own specula­
tion) showing that the outcome of Derting’s trial would have 

changed had Long been called. Plus, the court opined, the evi­
dence against Derting was strong.

Derting’s claim that counsel misadvised him not to call Long 

necessarily required the same showing of prejudice that Derting's 

claim that counsel was ineffective for failing to call Long did. So 

because the district court found no prejudice arising out of coun­
sel’s alleged ineffectiveness in failing to call Long, that finding nec­
essarily resolved Derting’s claim that counsel was ineffective for 

misadvising him not to call Long.

Thus, through its prejudice analysis on Derting’s claim that 
counsel was ineffective for failing to call Long as a witness, the dis­
trict court effectively resolved Derting’s claim that counsel was in­
effective for misadvising him not to call Long.

IV.

Because Derting failed to clearly present his claim to the dis­
trict court and the district court otherwise resolved the claim by 

finding that Derting did not establish prejudice from the absence of 

Long’s testimony at trial, we affirm the district court’s denial of 

Derting’s § 2254 petition.

AFFIRMED.
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UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF FLORIDA 

JACKSONVILLE DIVISION

CHRISTOPHER JOHN DERTING,

Petitioner,

Case No. 3.: 17-cv-1315-J-39MCRvs.

SECRETARY, DEPARTMENT 
OF CORRECTIONS, et al.,

Respondents.

ORDER

I. INTRODUCTION

Petitioner, Christopher John Derting, proceeding pro se,

challenges his state court (Duval County) conviction for sale or

delivery of cocaine through an Amended Petition (Petition) (Doc.

11) pursuant to 28 U.S.C. § 2254. He raises seven grounds for

post-conviction relief. Respondents, in their Answer to Amended

Petition for Writ of Habeas Corpus (Response) (Doc. 25), submit

that the claims are either procedurally defaulted or are without

merit.1 Response at 57. Respondents ask this Court to deny the

1 The Court will hereinafter refer to the exhibits in the Appendix 
(Doc. 25) as "Ex." 
are the Bates stamp numbers at the bottom of the page of each 
exhibit or the page number on the particular document, depending 
on the ease of reference.

The page numbers referenced in this opinion
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Petition. Id. Petitioner filed a Reply to Secretary's Answer to

Amended Petition for Habeas Corpus (Reply) (Doc. 37).

II. EVIDENTIARY HEARING

Petitioner has failed to establish the need for an evidentiary

Jones v. Sec' y, Fla. Dep't ofhearing, and it is his burden.

834 F.3d 1299, 1318 (11th Cir. 2016) (citations omitted),Corr.,

137 S. Ct. 2245 (2017). See Chavez v. Sec'y, Fla.cert, denied,

647 F. 3d 1057, 1060 (11th Cir. 2011) (opining aPep’t of Corr.,

petitioner bears the burden of establishing the need for an

evidentiary hearing with more than speculative and inconcrete

claims of need), cert, denied, 565 U.S. 1120 (2012); Dickson v.

683 F. 2d 348, 351 (11th Cir. 1982) (same).Wainwright, A

petitioner must make a specific factual proffer or proffer evidence

that, if true, would provide entitlement to relief. Jones, 834

Conclusory allegations will notF.3d at 1319 (citations omitted).

suffice. Id.

In this case, the pertinent facts are fully developed in this

record or the record otherwise precludes habeas relief;2 therefore,

the Court can "adequately assess [Petitioner's] claimfs] without

339 F.3d 1247,further factual development," Turner v. Crosby,

1275 (11th Cir. 2003), cert, denied, 541 U.S. 1034 (2004).

2 Petitioner received an evidentiary hearing on one ground of his 
post-conviction Rule 3.850 motion.

2
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Petitioner has not met his burden as the record refutes the

asserted factual allegations or otherwise precludes habeas relief.

Thus, the Court finds Petitioner is not entitled to an evidentiary

550 U.S. 465, 474 (2007) .hearing. Schriro v. Landriqan,

III. THE PETITION

Response at 5-6. PetitionerThe Petition i's timely filed.

acknowledges he presents this Court with a mixed petition, but he

asks that he be excused from exhausting ground six pursuant to

566 U.S. 1 (2012), because, he contends, inMartinez v. Ryan,

Florida there is no right to counsel in a post-conviction

Petition at 15.proceeding.

IV. HABEAS REVIEW

Petitioner claims he is detained "in violation of the

Constitution or laws or treaties of the United States." 28 U.S.C.

This Court recognizes its authority to award habeas§ 2241(c)(3).

corpus relief to state prisoners "is limited-by both statute and

Knight v. Fla. Pep't of Corr., 936 F.3dSupreme Court precedent."

The Antiterrorism and Effective1322, 1330 (11th Cir. 2019).

Death Penalty Act (AEDPA) governs a state prisoner's federal

petition for habeas corpus and limits a federal court's authority

See 28 U.S.C. § 2254; Shoop v. Hill, 139to award habeas relief.

S. Ct. 504, 506 (2019) (per curiam) (recognizing AEDPA imposes

"important limitations on the power of federal courts to overturn

3
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the judgments of state courts in criminal cases"). Thus, federal

courts may not grant habeas relief unless one of the claims:

"(1)'was contrary to, or involved an unreasonable application of,

clearly established Federal law, as determined by the Supreme Court

of the United States,1 or (2) 'was based on an unreasonable

determination of the facts in light of the evidence presented in

28 U.S.C. § 2254(d)."the State court proceeding. Nance v.

Warden, Ga. Diagnostic Prison, 922 F.3d 1298, 1300-1301 (11th Cir.

2019), petition for cert, filed, (U.S. Dec. 9, 2019) (No. 19-

6918).

In Knight, the Eleventh Circuit explained:

A decision is "contrary to" clearly 
established federal law "if the state court 
arrives at a conclusion opposite to that 
reached by [the Supreme] Court on a question 
of law or if the state court decides a case 
differently than [the Supreme] Court has on a 
set of materially indistinguishable facts.." 
Williams [v. Taylor, 529 U.S. 362 (2000)] at 
413, 120 S. Ct. 1495. A state court decision 
involves
federal law "if the state court identifies the

unreasonable application ofan

correct governing legal principle from [the 
Supreme] Court's decisions but unreasonably 
applies that principle to the facts of the 
prisoner's case." Id. To justify issuance of 
the writ under the "unreasonable application" 
clause, the state court's application of 
Supreme Court precedent must be more than just 
wrong in the eyes of the federal court; it 
"must unreasonable. I it'objectivelybe

-, 137 S. Ct. 
1726, 1728, 198 L.Ed.2d 18 6 - (2017) (quoting
Woods v. Donald,
1376, 191 L.Ed.2d 464 (2015));

Virginia v. LeBlanc, U.S.

-, 135 S. Ct. 1372, 
see also Bell

U.S.

4
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Cone, 535 U.S. 685, 694, 122 S. Ct. 1843, 
152 L.Ed.2d 914 (2002} (explaining that "an 
unreasonable application is different from an 
incorrect one."}.

v.

Knight, 936 F.3d at 1330-31.

To obtain habeas relief, the state court decision must

unquestionably conflict with Supreme Court precedent, not dicta.

562 U.S. 86, 102 (2011) . If some fair-Harrington v. Richter,

minded jurists could agree with the lower court's decision, habeas

relief must be denied. Meders v. Warden, Ga. Diagnostic Prison,

911 F. 3d 1335, 1351 (11th Cir.), cert, denied, 140 S. Ct. 394

Unless the petitioner shows the state-court's ruling was(2019) .

so lacking in justification that there was error well understood

and comprehended in existing law beyond any possibility for fair-

minded disagreement, there is no entitlement to habeas relief.

Titlow, 571 U.S. 12, 19-20 (2013).Burt v.

The reviewing federal court must accept that a state court's

finding of fact, whether a state trial court or appellate court,

is entitled to a presumption of correctness under 28 U.S.C. §

This presumption of correctness, however, applies2254 (e) (1) .

only to findings of fact, not mixed determinations of law and fact.

Brannan v. GDCP Warden, 541 F. App'x 901, 903-904 (11th Cir. 2013)

(per curiam) (recognizing the distinction between a pure question

of fact from a mixed question of law and fact), cert, denied, 573

5
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Where there has been one reasoned state courtU.S. 906 (2014).

judgment rejecting a federal claim followed by an unexplained order

upholding that judgement, federal habeas courts employ a "look

through" presumption: "the federal court should ’look through' the

unexplained decision to the last related state-court decision that

does provide a relevant rationale. It should then presume that the

unexplained decision adopted the same reasoning." Wilson v.

138 S. Ct. 1188, 1192 (2018) (Wilson).Sellers,

Application of the AEDPA standard ensures that habeas corpus

is a guard against extreme malfunctions in the state criminal

justice systems, and not a mechanism for ordinary error correction.

562 U.S. at 102-103 (citation and quotation marksRichter,

Consequently, state-court judgments will not easily beomitted).

set aside due to the applicability of the highly deferential AEDPA

standard that is intentionally difficult to meet. See Richter,

Although this high standard does not impose a562 U.S. at 102.

complete bar to issuing a writ, it severely limits those occasions

to those "where there is no possibility fairminded jurists could

disagree that the state court’s decision conflicts" with Supreme

Court precedent. Id.

V. EXHAUSTION AND PROCEDURAL DEFAULT

The doctrine of procedural default requires the following:

6



*
Case 3:17-cv-01315-BJD-MCR Document 38 Filed 02/28/2020 Page 7 of 36 PagelD

3997t.

Federal habeas courts reviewing the 
constitutionality of a state prisoner's 
conviction and sentence are guided by rules 
designed to ensure that state court judgments 
are accorded the finality and respect 
necessary to preserve the integrity of legal 
proceedings within our system of federalism. 
These rules include the doctrine of procedural 
default, under which a federal court will not 
review the merits of claims, including 
constitutional claims, that a state court 
declined to hear because the prisoner failed 
to abide by a state procedural rule. See,

. e.g., Coleman, supra, at 747-748, 111 S. Ct. 
2546; Sykes, supra, at 84-85, 97 S. Ct. 2497. 
A state court's invocation of a procedural 
rule to deny a prisoner's claims precludes 
federal review of the claims if, among other 
requisites, the state procedural rule is a 
nonfederal ground adequate to support the 
judgment and the rule is firmly established 
and consistently followed. See, e.g., Walker 
v. Martin, 562 U.S.
1120, 1127-1128, 179 L.Ed.2d 62 (2011); Beard 
v. Kindler, 558 U.S.
612, 617-618, 175 L.Ed.2d 417 (2009). The 
doctrine barring procedurally defaulted 
claims from being heard is not without 
exceptions. A prisoner may obtain federal 
review of a defaulted claim by showing cause 
for the default and prejudice from a violation 
of federal law. See Coleman, 501 U.S., at 750, 
111 S. Ct. 2546.

-, 131 S. Ct.

-, 130 S. Ct.

Martinez, 566 U.S. at 9-10.

A petition for writ of habeas corpus should not be entertained

unless the petitioner has first exhausted his state court remedies.

Castille v. Peoples, 489 U.S. 346, 349 (1989); Rose v. Lundy, 455

U.S. 509 (1982) . A procedural default arises "when the

7
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petitioner fails to raise the [federal] claim in state court and

it is clear from state law that any future attempts at exhaustion

would be futile. I M Owen v. Sec'y, Dep't of Corr., 568 F.3d 894,

908 n.9 (11th Cir. 2009) (quoting Zeiqler v. Crosby, 345 F.3d 1300,

1304 (11th Cir. 2003)), cert, denied, 558 U.S. 1151 (2010).

There are, however, allowable exceptions to the procedural

M[a] prisoner may obtain federal review of adefault doctrine;

defaulted claim by showing cause for the default and prejudice

from a violation of federal law." Martinez, 566 U.S. at 10

501 U.S. 722, 750 (1991)).(citing Coleman v. Thompson, To

demonstrate cause, a petitioner must show that some objective

factor external to the defense impeded his effort to properly raise

Wright v. Hopper, 169 F.3d 695, 703the claim in state court.

(11th Cir.), cert, denied, 528 U.S. 934 (1999). If cause is

established, a petitioner must demonstrate prejudice. To

a petitioner must show "there is at leastdemonstrate prejudice,

a reasonable probability that the result of the proceeding would

have been different had the constitutional violation not

occurred." Owen, 568 F.3d at 908.

Alternatively, a petitioner may obtain review of a

procedurally barred claim if he satisfies the actual innocence

"gateway" established in Schlup v. Delo, 513 U.S. 298 (1995). The

8
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gateway exception is meant to prevent a constitutional error at

trial from causing a miscarriage of justice and conviction of the

Kuenzel v. Comm'r, Ala. Dep't of Corr., 690actually innocent.

F.3d 1311, 1314 (11th Cir. 2012) (per curiam) (quoting Schlup, 513

U.S. at 324), cert, denied, 569 U.S. 1004 (2013).

VI. GROUNDS FOR RELIEF

A. Ground One

In ground one, Petitioner raises a claim of ineffective

assistance of counsel for failure to file a motion to suppress

Petitioner's custodial statements in violation of the Fifth,

Sixth, and Fourteenth Amendments, relying on Miranda v. Arizona,

He exhausted this claim byPetition at 5.384 U.S. 436 (1966).

raising it in ground one of the Second Amended Motion for

Ex. Cl at 48-Postconviction Relief-3.850 (Rule 3.850 motion).

53.

in addressing the post-conviction motion,The trial court,

466 U.S. 668 (1984)set forth the Strickland v. Washington,

Ex. Cl, Order Denying Defendant's Motions forstandard.

In order to prevail on thisPostconviction Relief (Order) at 1-2.

claim, Petitioner must satisfy the two-pronged test set forth in

Strickland, 466 U.S. at 688, requiring that he show both deficient

performance (counsel's representation fell below an objective

9
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standard of reasonableness) and prejudice (there is a reasonable

probability that, but for counsel's unprofessional errors, the

result of the proceeding would have been different) . See Brewster

v. Hetzel, 913 F.3d 1042, 1051-52 (11th Cir. 2019) (reviewing court

To obtain habeas relief, amay begin with either component).

counsel's errors must be so great that they adversely affect the

To satisfy this prejudice prong, the reasonabledefense.

probability of a different result must be "a probability sufficient

Strickland, 466 U.S. atto undermine confidence in the outcome."

694.

The standard created by Strickland is a highly deferential

requiring a most deferential review of counsel's decisions.one,

Not only is there the "StricklandRichter, 562 U.S. at 105.

mandated one layer of deference to the decisions of trial

counsel [,]" there is the added layer of deference required by

Nance, 922 F.3d atthe one to a state court's decision.AEDPA:

1303. Thus,

Given the double deference due, it is a "rare 
case in which an ineffective assistance of 
counsel claim that was denied on the merits in 
state court is found to merit relief in a 
federal habeas proceeding." Johnson v. Sec'y, 
DOC, 643 F.3d 907, 911 (11th Cir. 2011). And, 
for the reasons we have already discussed, it 
is rarer still for merit to be found in a claim 
that challenges a strategic decision of 
counsel.

10
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922 F.3d at 1303.Nance,

Petitioner seeks habeas relief based on a claim of ineffective

for failure to move to suppress anassistance of counsel

incriminating statement made by Petitioner during his arrest.

In its order, theSee Attachment 1 (Doc. 11-1).Petition at 5.

trial court applied the two-pronged Strickland standard of review

governing claims of ineffective assistance of counsel. Ex. Cl,

Petitioner appealed the denial of his post-convictionOrder.

Ex. C5.motion, and the 1st DCA per curiam affirmed.

The court found Petitioner failed to satisfy the prejudice

prong of the two-pronged test. Ex. Cl, Order at 2-3. Petitioner

is unable to establish the state court decision denying this ground

contrary to or an unreasonable application of federal law.was

the trial court determined that, "even if counsel filed aIndeed,

successful motion to suppress the statements, the outcome of

Defendant's trial would remain unaffected." Id. at 2. The court,

assuming arguendo Petitioner was detained and interrogated for

purposes of Miranda, concluded Petitioner's statement in response

to a police officer's question concerning ownership of a phone

discovered in the vehicle that was pulled over, was not dispositive

Indeed, the court found, even if thisId. at 3.of the case.

there would have been sufficientstatement had been suppressed,

11



1
Case 3:17-cv-01315-BJD-MCR Document 38 Filed 02/28/2020 Page 12 of 36 PagelD

4002y

evidence to find Petitioner guilty of sale or delivery of cocaine.

Specifically, the court noted that a police officer testifiedId.

he observed the transaction and described Petitioner as making an

exchange of crack cocaine. Id.

As such, Petitioner has failed to establish prejudice. It

is not reasonably likely that, but for counsel's alleged deficient

the result of the proceeding would have beenperformance,

600 F. App'x 696,Stoddard v. Sec'y, Dep't of Corr.,different.

709 (11th Cir.) (per curiam) (requiring a substantial likelihood

of a different result, not just conceivable), cert, denied, 136 S.

Ct. 114 (2015).

Petitioner appealed the denial of his Rule 3.850 motion.

Pursuant to Wilson, it is assumed the 1st DCA adopted the reasoning

of the trial court in denying the Rule 3.850 motion. The state

has not attempted to rebut this presumption. Deference under

AEDPA should be given to the last adjudication on the merits

provided by the 1st DCA. Ex. C5. Upon review, the Florida court's

decision is not inconsistent with Supreme Court precedent,

The state court'sincluding Strickland and its progeny.

adjudication of this claim is not contrary to or an unreasonable

based an unreasonableof Stricklandapplication onor

12
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As such, ground one is due to bedetermination of the facts.

denied.

B. Ground Two

In his second ground for habeas relief, Petitioner raises a

claim of ineffective assistance of trial counsel for failure to

object to Detective Torres' testimony constituting "double hearsay

and common criminal behavior!,]" in violation of the Fifth, Sixth,

Petition at 7. See Attachment 2 (Doc.and Fourteenth Amendments.

Petitioner exhausted his claim of counsel's failure to11-2.

object to the admission of evidence amounting to double hearsay

and testimony of common criminal behavior by raising his claim in

grounds two and seven of his Rule 3.850 motion. Ex. Cl, Rule

The trial court rejected the claim3.850 motion at 54-56, 67-70.

finding any hearsay erroneously elicited and admitted "was cured

by counsel's ability to provoke an admission from Torres that the

incident report listed [James Randall] Long as the owner of the

Ex. Cl, Order at 4.[Petitioner]."[phone] number," not

Additionally-, the court, once again, found that ownership of the

phone was not dispositive of the case as there was eyewitness

testimony from Detective Torres that Petitioner and co-defendant

Weems made an exchange of crack cocaine; therefore, Petitioner

13
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failed to satisfy the prejudice prong of Strickland. Ex. Cl,

Order at 4-5.

Petitioner asserts the crux of the state's case rested upon

co-defendant Weems called Petitioner andthe assumption that

Attachment 2 (Doc. 11-2 at 2).Petitioner showed up with drugs.

Petitioner submits that had Mr. Long been allowed to testify, the

testimony would have proven that Weems spoke to Mr. Long, not

Petitioner, and Petitioner was just along for the ride. Id. at

2-3.

The trial court made relevant findings concerning this

Initially, the court found Petitioner knowinglycontention.

waived the opportunity to call Mr. Long as a witness as Mr. Long

present at trial and Petitioner elected not to call him. Ex.was

Indeed, Petitioner stated on the record he didCl, Order at 5.

not want to call Mr. Long.3 Id.

Petitioner also claimed Detective Torres' testimony of common

Petitioner asserts hisbehavior patterns was highly prejudicial.

counsel's performance was deficient for failing to object to this

3 Petitioner's defense counsel, Mr. Lance, said, 
listed as a witness "was a mistake." 
asked Petitioner whether he knew Mr.
Petitioner responded in the affirmative.
Petitioner told the court he did not want to call Mr. 
witness.

Mr. Long being 
The court 

Long was present, and 
Upon inquiry, 

Long as a

Ex. B2 at 137.

Id.

Id.

14
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The trial court, in denying this ground, assumedtestimony.

arguendo the performance prong had been satisfied but denied the

claim due to Petitioner's failure to satisfy the prejudice prong

of Strickland. Ex. Cl, Order at 9. Of course, a petitioner must

satisfy both prongs of the Strickland test to be entitled to 

Here, the court found "the overwhelming evidence" againstrelief.

Petitioner meant Petitioner could not prove he was prejudiced by

the detectives' testimony about multiple people being involved in

drug transactions, common hand-to-hand exchanges of drugs, and 

"the grip" of the contraband after the exchange.

The court provided a brief but thorough rendition of the other

Ex. Cl at 9.

assuming the exclusion of theevidence against Petitioner, 

testimony concerning common criminal behavior and found it to be

Since Petitioner made an insufficientoverwhelming. Id. at 9-10. 

showing of prejudice, there was no need for the trial court to

reach the performance prong.

the trial court referenced theAs previously noted,

Strickland standard before addressing Petitioner's claims. The

assuming arguendo counsel's performance was deficient,court,

failed to satisfy the prejudiqe prong offound Petitioner

the prejudice component,Without satisfyingStrickland.

Petitioner cannot prevail on his claim of ineffective assistance

15
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Petitioner appealed the denial of his Rule 3.850of counsel.

Pursuant to Wilson, it is assumed the 1st DCA adopted themotion.

reasoning of the trial court in denying the motion. Ex. C5. The

state has not attempted to rebut this presumption. Deference

under AEDPA should be given to the last adjudication on the merits

Upon review, the Florida court's decisionprovided by the 1st DCA.

with Supreme Court precedent, includingis not inconsistent

Moreover, the state court'sStrickland and its progeny.

adjudication of this claim is not contrary to or an unreasonable

an unreasonablebasedStricklandapplication of onor

As such, ground two is due to bedetermination of the facts.

denied.

C. Ground Three

In ground three, Petitioner raises a claim of ineffective 

assistance of counsel for failure to call a defense witness, James

the Fifth, Sixth, and FourteenthR. Long, in violation of

See Attachment 3 (Doc. 11-3).Petition at 8.Amendments.

Petitioner raised'a comparable claim in the state courts in ground 

twelve of his Supplemental Motion for Post Conviction Relief.

Cl, Supplemental Motion for Post Conviction Relief (Supplement). 

He claimed his counsel's failure to call defense witnesses Mr. 

Long and Darryl L. Weems stripped Petitioner of any ability to

Ex.

16
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challenge the state's case, leaving the jury with a one-sided view

Of note, PetitionerId. at 1.of the interaction at the scene.

does not pursue his claim that counsel was ineffective for failure

to call Mr. Weems in his federal Petition.

In denying Petitioner's claim, the trial court recognized

that at trial, Petitioner told the court he did not want Mr. Long

called as a witness, although Mr. Long was present, and defense

counsel informed the court he did not want to call Mr. Long. Ex.

As to Petitioner's claim concerning Mr. Weems,Cl, Order at 18.

the court found Petitioner was not prejudiced by any failure to

The court relied on the fact that Mr. Weems,Id..call Mr. Weems.

in his criminal case, agreed with the factual basis provided for 

his plea, admitting he committed the offense, including the actions 

of contacting Petitioner and paying him for cocaine with money

from undercover Jacksonville' Sherriff's Officereceived

The court also referenced the fact that, at anId.detectives.

evidentiary hearing on a different claim, defense counsel said her 

notes indicated that calling Mr. Weems would have opened the door

Thus, the court concluded thatto contradictory testimony.4 Id.

he would have been sohad Mr. Weems been called to testify,

Weems altered his story, pled to the offense,4 Apparently, Mr. 
and accepted the factual basis for the plea.

17
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severely impeached by the statements given during his plea 

it would have negated any benefit of calling him as acolloquy,

Consequently, the court concluded Petitioner couldId.witness.

not show that but for counsel's failure to call Mr. Weems as a

Petitioner would have been acquitted at trial. Id. atwitness,

18-19.

Respondents contend Petitioner has failed to establish a

substantial likelihood that the result of his trial would have

been different had counsel called Mr. Long to testify at trial.

Petitioner has failed to provide an affidavit orResponse at 40.

Long showing the outcome would haveother testimonials of Mr.

Estiven v. Sec'y, Dep't of Corr.,changed if he had been called.

16-14056-D, 2017 WL 6606915, at *4 (11th Cir. Sept. 28, 2017)No.

had the witness testified,(petitioner merely speculated that, 

particular testimony would be given, but speculation cannot form

Indeed, self-serving speculationthe foundation for the claim).

941 F.2d 1551, 1559 (11thTejada v. Dugger,will not suffice.

502 U.S. 1105 (1992).Cir. 1991), cert, denied,

The trial court denied the claim raised in ground twelve of

the Supplement, and the 1st DCA affirmed per curiam without an

The 1st DCA's decision,Ex. C5.opinion and explanation, 

although unexplained, is entitled to AEDPA deference. Applying

18
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?

the look through presumption described in Wilson, the state court's '

ruling is based on a reasonable determination of the facts and a

reasonable application of the law.

The Florida court's decision is not inconsistent with Supreme

including Strickland, and the state court'sCourt precedent,

adjudication of the claim is not contrary to or an unreasonable

an unreasonableStrickland or basedapplication of on

Accordingly, ground three of thedetermination of the facts.

Petition is due to be denied.

Alternatively, the decision as to whether to present witness

testimony is a strategic one, left within trial counsel's domain.

6:09-cv-2055-Orl-31KRS, 2011Claflin v. Sec'y, Dep't of Corr., No.

Counsel is given wideWL 280940, at *3 (M.D. Fla. Jan. 26, 2011).

latitude in making tactical decisions, like selecting whom to call 

Obviously, based on counsel's statement during theas a witness.

Defense counselcounsel did not intend to call Mr. Long.trial,

advised the court that Mr. Long being listed as a witness was a

Ex. B2 at 137.mistake, and counsel "never intended to call him."

The failure to call Mr. Long as a witness was not so patently

competent attorney would have made thatunreasonable that no

Defense counsel told the court he did not want to calldecision.

19
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Speculation cannot be the foundation of' the claim ofMr. Long.5

ineffective assistance of counsel and Petitioner's suppositions

•will not satisfy the performance prong of Strickland. Moreover,

Petitioner has not shown that the outcome would have changed had

Mr. Long been put on the stand and testified, particularly in light

"Failing to callof the very strong evidence against Petitioner.

a particular witness constitutes ineffective assistance of counsel

only when the absence of the witness's testimony amounts to the

abandonment of a viable, outcome-changing defense." Jordan v.

60$-cv-1446-Orl-19KRS, 2008 WL 89848, at *5 (M.D.McDonough, No.

7, 2008). Petitioner has not demonstrated that failureFla. Jan.

to put Mr. Long on the stand resulted in depriving the defense of

Furthermore,its ability to present an outcome-changing defense.

was not so filled withthe representation by defense counsel

that defense counsel was not functioning as counselserious errors

Petitioner is not entitled toguaranteed by the Sixth Amendment.

relief on ground three of the Petition.

5 Petitioner confirmed he too did not want to call Mr. Long.
The trial court certainly gave Petitioner the 

opportunity to announce his preference as to who he wanted to 
present as witnesses or whether he wanted any witnesses called. 
Id.
whether he had any complaints about the trial.
Petitioner expressed no complaints. Id.

Ex.
B2 at 137.

The court even gave Petitioner one final opportunity to state
Id. at 144.

20
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D. Ground Four

In the fourth ground of the Petition, Petitioner raises a

claim of ineffective assistance of counsel for failure to advise

Petitioner that the state's plea offer had an expiration date, in

violation of Petitioner's Fifth, Sixth, and Fourteenth Amendment

See Attachment 4 (Doc. 11-4).Petition at 10.rights.

Petitioner raised this same claim in ground eleven of his Rule

Cl, Rule 3.850 motion at 76-81. The trial3.850 motion. Ex.

court directed Respondents to respond to this ground. Ex. Cl,

Order Directing State Response to Ground Eleven Only at 88-89.

The court scheduled an evidentiary hearing. Ex. Cl, Order

Petitioner moved theGranting Defendant an Evidentiary Hearing.

Ex. Cl, Motion for Appointment ofcourt to appoint counsel.

The court granted Petitioner's request and appointedCounsel.

Ex. Cl, Order Appointing Counsel for Motion for Post­counsel .

On February 26, 2016, the court conducted anConviction Relief.

Mark Jackson, Amanda Kuhn, andEx. C9.evidentiary hearing.

all attorneys who had represented Petitioner,Senovia Portis,

testified. Id. Petitioner testified as well. Id.

In denying the claim for relief, the trial court succinctly

set forth Petitioner's claim:

In Ground Eleven, Defendant avers counsel 
was ineffective for failing to properly convey

21
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a ten-year plea offer from the State. 
Defendant alleges that when counsel advised 
Defendant of the offer, counsel did not advise
Defendant the State could seek an HFO sentence

Defendantand the offer would expire, 
contends that based on this misadvise [sic],
he rejected the plea offer in hopes the State 
would make a lower offer, 
no other offers were made, and he proceeded to 
trial.
intent to seek an HFO sentence, and Defendant 
was ultimately sentenced to thirty years as an 
HFO.
correctly advised the State could seek an HFO 
sentence and the plea offer could lapse, he 
would have accepted the offer.

Defendant alleges

The State then filed a notice of

Defendant maintains that had he been

Ex. Cl, Order at 13.

The court assessed the credibility of the witnesses, as it

and found the trial attorneys' testimony was more crediblemust,

The court concluded:at 17.and persuasive. Id.

this Court conducted aAt the hearing, 
colloquy with Defendant in which he admitted 
Ms. Kuhn explained to him he was HFO eligible. 
Further, Defendant acknowledged he asked Mr. 
Jackson about his HFO eligibility when Mr. 
Jackson conveyed the ten-year plea offer 
because he knew the HFO notice would affect

Notably,his potential maximum sentence.
Defendant knew he was eligible for an HFO
sentence when the. ten-year plea offer was

according to 
the jail told

Unfortunately, 
other inmates at

conveyed.
Defendant,
Defendant he could not be habitualized if the
State did not file a notice at least six months

That misadvice cannot be 
attorneys who 

Accordingly, 
show his trial

before trial, 
attributed to the defense 
represented 
Defendant has 
counsels were deficient.

Defendant. 
failed to

22
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Id.

The record shows Mr. Jackson testified Petitioner was in

Mr. Jackson's file showedEx. C9 at 8.Repeat Offender Court.

the state made a ten-year plea offer at the initial final pretrial

Id. at 9-10. Mr.proceeding, and Petitioner rejected the offer.

Jackson testified he would have discussed with Petitioner he was

facing up to thirty years in prison as a habitual felony offender.

Id. at 11. Mr. Jackson testified the ten-year offer was as low

as the state was likely to go in Repeat Offender Court. Id. at

The maximum Petitioner faced if not found a habitual felony11-12.

At arraignment or justId. at 15.offender was fifteen years.

after arraignment, the state was looking to see if Petitioner was

"habitual offender" eligible. Id. The habitual felony offender

notice was filed the same day as the jury was selected. Id. at

21.

Mr. Jackson testified it was his general practice to advise

a defendant he should be prepared to get the maximum if he goes to

trial, which would be thirty years as a habitual felony offender,

as it was the common practice that the state would eventually file

Notably, Petitioner's co-defendantId. at 23, 25.the notice.

was in non-repeat offender court and pled to a non-repeat offender

Id. at 25.sentence.

23
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Ms. Kuhn testified no offers were made while she_represented

She too testified that offers would beId. at 31.Petitioner.

in the double digit range pre-trial for sale of cocaine as a

Id. at 34. She attested that it washabitual felony offender.

for the habitual offender notice to either be filed at thecommon

final pre-trial or the day of jury selection. Id. Ms. Kuhn

testified she typically warned her clients that the habitual

She confirmedId. at 34-35.offender notice would be coming.

"habitual offender"that the co-defendant, Mr. Weems, was not

Id. at 36.eligible and was sentenced to five years imprisonment.

Portis testified she would have told Petitioner if heMs.

went to trial he would, if found guilty, receive the maximum

Id. at 43. Shesentence of thirty years as a habitual offender.

had noted in her file that Petitioner had already rejected the

Ms. Portis testified it wasId.state's offer of ten years.

practice in Judge Haddock's division for the habitualcommon

offender notice to be served the morning of jury selection. Id.

Ms. Portis reiterated, she always told her clients who areat 44.

going to trial, if the client were to lose at trial, the client is

Id. at 48 {"I have notesgoing to be given the maximum sentence.

where it says I discussed with him sentencing and reviewed that."} .

24
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The record also shows Petitioner testified that jailhouse

inmates told him the notice of intent to seek a habitual offender

sentence had to be filed six months before trial. Id. at 61.

Thus, he assumed the notice was not coming and he was only facing

Petitioner said he did not ask Mr.fifteen years in prison. Id.

Jackson whether the state could file notice of intent later on.

Id. at 64.

The trial court noted Petitioner admitted that Mr. Kuhn had

Ex. Cl, Order at 17.explained to Petitioner, he was HFO eligible.

The court also noted Petitioner acknowledged he asked Mr. Jackson

about his eligibility when the ten-year offer was conveyed. Id.

The court pointed out that Petitioner knew an HFO notice would

affect his potential maximum sentence. Id. The court concluded

it was Petitioner's reliance on jail-house talk that led him to

believe he could not be habitualized if the state did not file a

notice of intent at least six months before trial. Id. The court

held the misadvice of jailhouse inmates could not be attributed to

Id. As such, the court found Petitioner faileddefense counsel.

to show counsels' performance was deficient. Id.

In failing to satisfy the performance prong of Strickland,

Petitioner could not prevail on his claim of ineffective assistance

the Strickland test requires that a petitionerof counsel as

25
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satisfy the performance as well as the prejudice prong of the two-

Of import, this Court must defer to the state court'spart test.

28 U.S.C. § 2254(e)(1), including applyingfindings of fact,

deference to the trial court's credibility determination that

Baldwin v. Johnson, 152 F.3dresolves conflicting testimony.

1304, 1316 (11th Cir. 1998), cert, denied, 526 U.S. 1047 (1999).

failed to rebut the presumption ofMoreover, Petitioner

28 U.S.C. §correctness by clear and convincing evidence.

Based on the credible testimony of the attorneys of2254 (e) (1) .

the fact Petitioner rejected the ten-year plea offer and the

attorneys had apprised Petitioner of the penalty he faced and the 

likelihood of receiving the maximum habitual offender sentence if

Petitioner's claim is unavailing.he lost at trial,

. In denying this ground, the trial court determined counsels' 

representation conformed to prevailing professional norms.

1st DCA affirmed. Ex. C5. Its decision is not contrary to clearly

The

did not involve an unreasonableestablished federal law,

and nor was itapplication of clearly established federal law,

Ground fourbased on an unreasonable determination of the facts.

is due to be denied.
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E. Ground Five

In his fifth ground, Petitioner raises a claim of ineffective

assistance of counsel for failure to object to multiple instances

of prosecutorial misconduct in closing argument, depriving

Petitioner of the right to be tried on the facts of the case in

the Fifth, Sixth, and Fourteenth Amendments.violation of

Petitioner raised a comparable claim in groundPetition at 13.

Ex. Cl, Rule 3.850 motion at 71-eight of his Rule 3.850 motion.

He alleged the prosecutor repeatedly made improper72.

arguing "we know the defendant is guilty." Id. at 71.statements,

Petitioner avers this type of argument is impermissible because it

implies that the prosecutor is privy to other evidence of the

defendant's guilt, it conveys a personal opinion and belief in the

defendant's guilt, and it improperly bolsters the testimony of the

Petitioner complained counsel'sId. at n.7.state's witnesses.

failure to object left the improper arguments before the jury,

effectively undermining the fairness and reliability of the trial.

Id. at 72.

The trial court soundly rejected Petitioner's contention and

found the "closing arguments were merely' an interpretation of the

Ex. Cl, Order at 10. The courtevidence presented at trial."

further found the state merely adopted "a conversational tone" by

27
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Finding the comments were not meantId. at 11.saying "we know."

the court 'held counsel was notto infuse personal beliefs,

ineffective for failing to object to the comments. Id.

Since the prosecutor's comments in closing were logical

inferences based on the testimony and evidence, there was no

deficiency in counsel's performance in failing to object to the

The trial court rejected Petitioner's claim, and thecomments.

1st DCA affirmed. Ex. C5.

Petitioner has not established that the state court decision

contrary to or an unreasonable application of federal law, norwas

that there was an unreasonable determination of the facts. The 1st

DCA affirmed the decision to reject Petitioner's claim for relief.

Pursuant to Wilson, it is assumed the 1st DCA adopted theEx. C5.

Deference under AEDPA is due to thereasoning of the trial court.

As such,last adjudication on the merits provided by the 1st DCA.

ground five is due to be denied.

F. Ground Six

Petitioner claims his trial counsel wasIn ground six,

ineffective for failure to file a motion to suppress evidence found

through an illegal search and seizure due to lack of probable

Fifth, Sixth, and Fourteenthcause, in violation of the Fourth,

6 (Doc. 11-6).See AttachmentPetition at 15.Amendments.
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Petitioner asserts his procedural default of this claim should be

566 U.S. at 17 ("Where, under state law,excused under Martinez,

claims of ineffective assistance of trial counsel must be raised

in an initial-review collateral proceeding, a ‘procedural default

will not bar a federal habeas court from hearing a substantial

claim of ineffective assistance of counsel at trial if, in the

there was no counsel orinitial-review collateral proceeding,

Petition at 15.counsel in that proceeding was ineffective.").

Petitioner asserts his claim of ineffective assistance of counsel

Florida requires ineffectiveexcusably defaulted becausewas

assistance of counsel claims to be presented in a post-conviction

proceeding and, in Florida, there is no right to counsel in a post­

conviction proceeding. Id.

Of import,This contention fails for a number of reasons.

for his post-convictionprovided counselPetitioner was

The trial court appointed counsel to representproceeding.

Ex. Cl, OrderPetitioner upon Petitioner's request for counsel.

Appointing Counsel for Motion for Post-Conviction Relief, 

only did counsel represent Petitioner at the evidentiary hearing,

Not

counsel moved to supplement the post-conviction motion, and the

Ex. Cl, Supplementaltrial court granted leave to supplement.

Motion for Post Conviction Relief; Order Granting Leave to File
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♦

Supplemental Motion and Denying Motion to Dismiss Defendant's

Post-conviction counsel did not include inSupplemental Motion.

the Supplement the claim Petitioner is now attempting to raise.

had counsel in his post-convictionSince Petitioner

proceeding, this Court's inquiry is limited to "whether, in light

the identified acts or omissions wereof all the circumstances,

outside the wide range of professionally competent assistance."

Giving a heavy measure of deferenceStrickland, 466 U.S. at 690.

to post-conviction counsel's judgments and discounting hindsight,

failed to show post-conviction counsel'sPetitioner has

representation fell below an objective standard of reasonableness.

Notably, effective professional advocates winnow out weaker

arguments, even if the arguments may have some merit, and elect to 

pursue more promising claims for relief.

although Petitioner submits that his proceduralIn sum,

default should be excused based on the narrow exception set forth

in Martinez, Petitioner has completely failed to show his situation

falls within the narrow parameters of the ruling in Martinez. It

the narrow exception recognized inimportant to remember,is

not a constitutional rule. ChavezMartinez is based on equity,

742 F.3d 940, 946 (2014) (citingv. Sec'y, Fla. Dep't of Corr.,

739 F.3d 611, 629 (11th Cir.)), cert, denied,Arthur v. Thomas,
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Petitioner was appointed counsel, and his574 U.S. 821 (2014).

appointed post-conviction counsel performed effectively in the 

post-conviction proceeding, successfully seeking to supplement the

post-conviction motion and acceptably representing Petitioner at

performing within the wide range ofthe evidentiary hearing,

Thus, Petitioner has failedreasonable professional assistance.

to establish cause for his procedural default of this claim of

ineffective assistance of trial counsel raised in ground six of

the Petition.

Finally, Petitioner has failed to show cause and prejudice or

that a fundamental miscarriage of justice will result if the Court

does not reach the merits of the claim raised in ground six. As

such, ground six is due to be denied as procedurally defaulted and

barred from this Court's review.

defense counsel was not ineffective forAlternatively,

See Response at 50. Thefailure to file a motion to suppress.

record demonstrates the officers had probable cause to arrest

through the vehicle exception and/or thePetitioner, either

Officers witnessedexception for searches incident to an arrest.

an exchange after Mr. Weems called his source and Petitioner showed

up in a car, exited the passenger seat of the vehicle, and met

The officers observed an exchange between Mr.with Mr. Weems.
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Weems and Petitioner, and Mr. Weems came back to the undercover

officers with drugs. Mr. Weems had no contact with anyone but

Petitioner returned to the passenger seat of thePetitioner.

vehicle, and after the takedown signal was given and the vehicle

the buy money was found in the vehicle. Given thispulled over,

evidence, the officers had probable cause to arrest Petitioner and

seize the buy money from the car and the cocaine Mr. Weems handed

to an undercover detective. As such, this claim has no merit.

F. Ground Seven

In his seventh and final ground, Petitioner raises a claim of

ineffective assistance of counsel for failure to object to and

preclude direct examination hearsay testimony, in violation of the

Petition at 17.Fifth, Sixth, and Fourteenth Amendments. Seei

Petitioner complains his trial counselAttachment 7 (Doc. 11-7}.

failed to object to hearsay testimony when Detective Torres

testified Mr. Weems told the undercover detective he did not have

Apparently, Petitioner's11-7 at 2.drugs to sell. Doc.

contention is that Mr. Weems had "fake drugs" on him, and that is

what the officers seized. See Reply, Exhibit 6, Deposition of

Darryl Lawrence Weems at 17-21; Exhibit 14, Letter of Darryl Weems

to Randy ("I was going to sell them fake dope."}. Of some

interest, Mr. Weems attested in his deposition that he called Randy
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and said he needed $50 worth of cocaine. Reply, Exhibit 6,

Deposition at 21.

Weems possessed some "fake drugs" on theEven assuming Mr.

date of the offense,6 he did not provide the undercover detectives

"fake drugs" after the hand-to-hand exchange with Petitioner.

Trial testimony revealed Mr. Weems handed the officers cocaine.

At trial, Katherine Jean Bible, a crime laboratory analyst for the

Florida Department of Law Enforcement, testified, as a result of

her examinations, her expert opinion was the substance seized by

the officers was cocaine. Ex. B2 at 76.

Tellingly, Mr. Weems was not called as a witness by the

During the course of the evidentiary hearingdefense at trial.

on a different claim, defense counsel said her notes indicated

that calling Mr. Weems would have opened the door to contradictory

testimony.

As for Petitioner's claim of ineffective assistance of

counsel, he raised a similar claim in ground four of his Rule 3.850

The trial court, inEx. Cl, Rule 3.850 motion at 57-59.motion.

denying this ground, went straight to the prejudice prong, finding

Petitioner "cannot show he was prejudiced by the alleged error."

6 The record does not demonstrate Petitioner had fake drugs at the 
scene or handed fake drugs to any of the undercover officers.
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through presumption described in Wilson, the state court's ruling

is based on a reasonable determination of the facts and a

Thus, the Florida court'sreasonable application of the law.

inconsistent with Supreme Court precedent,decision is not

including Strickland, and the state court's adjudication of the

unreasonable application ofclaim is not contrary to or an

Strickland or based on an unreasonable determination of the facts.

Thus, ground seven is due to be denied.

After considering all of the grounds for relief, the Court

finds the state court decision passes AEDPA muster as singularly

cumulatively, the proposed deficient conduct does not meet the 

two-pronged Strickland standard and the record shows Petitioner

or

Therefore, Petitioner is notnot deprived of a fair trial.was

entitled to habeas relief.

Accordingly, it is now

ORDERED AND ADJUDGED:

The Amended Petition for Writ of Habeas Corpus (Doc. 11)1.

is DENIED.

This action is DISMISSED WITH PREJUDICE.2.

The Clerk shall enter judgment accordingly and close3.

this case.
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If Petitioner appeals the denial of his Amended Petition4 .

for Writ of Habeas Corpus (Doc. 11), the Court denies a certificate

Because this Court has determined that aof appealability.7

the Clerk shallcertificate of appealability is not warranted,

terminate from the pending motions report any motion to proceed on

filed in this case. Suchappeal as a pauper that may be

termination shall serve as a denial of the motion.

DONE AND ORDERED at Jacksonville, Florida, this 27th day of

February, 2020.

/
BRIAN J. DAVIS 

United States District Judge

sa 2/21
c:
Christopher John Derting 
Counsel of Record

7 This Court should issue a certificate of appealability only if a
showing of the denial of a

To make this
petitioner makes "a substantial 
constitutional right." 28 U.S.C. § 2253 (c) (2) . 
substantial showing, Petitioner "must demonstrate that reasonable 
jurists would find the district court's assessment of the 
constitutional claims debatable or wrong," Tennard v. Dretke, 542
U.S. 274, 282 (2004) (quoting Slack v. McDaniel, 529 U.S. 473, 484 
(2000)), or that "the issues presented were 'adequate to deserve

Miller-El v. Cockrell, 537encouragement to proceed further,
U.S. 322, 335-36 (2003) (quoting Barefoot v. Estelle, 463 U.S. 
880, 893 n. 4 (1983)). Upon due consideration, this Court will 
deny a certificate of appealability.

i it
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