
Date Filed: 06/01/2023Case: 23-1229 Document: 7-1 Page: 1

CLD-143
UNITED STATES COURT OF APPEALS FOR THE THIRD CIRCUIT

C.A. No. 23-1229

LAHME PERKINS

VS.

SECRETARY OF THE DEPARTMENT OF CORRECTIONS, ET AL.

(M.D. Pa. Civ. No. l-22-cv-00187)

SHWARTZ, MATEY, and FREEMAN, Circuit JudgesPresent:

Submitted are:

(1) By the Clerk for possible dismissal due to a jurisdictional defect; and

(2) Appellant’s request for a certificate of appealability under 28 U.S.C. 
§ 2253(c)(1)

in the above-captioned case.

Respectfully,

Clerk

ORDER

Appellant’s request for a certificate of appealability is denied because he has not “made a 
substantial showing of the denial of a constitutional right.” 28 U.S.C. § 2253(c)(2). For 
substantially the same reasons provided by the District Court Jurists of reason would agree, 
without debate, that Appellant’s claims are procedurally defaulted. See Slack v. McDaniel, 
529 U.S. 473, 484 (2000). Moreover, he has not overcome the procedural default of any 
of his claims because he has not demonstrated cause and prejudice or actual innocence. 
See Whitney v. Horn, 280 F.3d 240, 252-53 (3d Cir. 2002). Jurists of reason would also 
agree, without debate, that the District Court did not abuse its discretion in denying 
Appellant’s motion for reconsideration. See Lazaridis v. Wehmer, 591 F.3d 666, 669 (3d 
Cir. 2010) (per curiam).
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By the Court,

s/Paul B. Matey
Circuit Judge

Dated: June 1, 2023 
CJG/cc: Lahme Perkins

Ryan H. Lysaght, Esq. 
Ronald Eisenberg, Esq.

A True Copy: '►js.nt'0

Patricia S. Dodszuweit, Clerk 
Certified Order Issued in Lieu of Mandate
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UNITED STATES COURT OF APPEALS 
FOR THE THIRD CIRCUIT

No. 23-1229

LAHME PERRINS, 
Appellant

v.

SECRETARY OF THE DEPARTMENT OF CORRECTIONS; WARDEN OF SCI 
FRACKVILLE; PENNSYLVANIA ATTORNEY GENERAL’S OFFICE

On Appeal from the United States District Court 
for the Middle District of Pennsylvania 

(No. l-22-cv-00187)
District Judge: Honorable Christopher C. Conner

PETITION FOR REHEARING

BEFORE: CHAGARES, Chief Judge, and JORDAN, HARDIMAN, SHWARTZ, 
KRAUSE, RESTREPO, BIBAS, PORTER, MATEY, PHIPPS, FREEMAN, 

MONTGOMERY-REEVES, and CHUNG, Circuit Judges

The petition for rehearing filed by appellant Lahme Perkins in the above-captioned

matter has been submitted to the judges who participated in the decision of this Court and

to all other available circuit judges of the Court in regular active service. No judge who

concurred in the decision asked for rehearing, and a majority of the circuit judges of the



Court in regular active service who are not disqualified did not vote for rehearing by the

Court en banc. It is now hereby ORDERED that the petition is DENIED.

BY THE COURT

s/Paul B. Matey
Circuit Judge

Dated: July 21, 2023 
Lmr/cc: Lahme Perkins 
All Counsel of Record
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IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

LAHME PERKINS, CIVIL ACTION NO. 1:22-CV-187

Petitioner (Judge Conner)

v.

SECRETARY OF THE DEPARTMENT 
OF CORRECTIONS, et al.,

Respondents

MEMORANDUM

This is a habeas corpus case brought pursuant to 28 U.S.C. § 2254.

Petitioner, Lahme Perkins, challenges his 2008 conviction and sentence for first-

degree murder and related charges in the Dauphin County Court of Common Pleas.

At Perkins’s request, we stayed the case on March 17, 2022 to allow him to attempt

to exhaust state court remedies. Perkins moved to lift the stay on October 7, 2022.

We will grant the motion, lift the stay, and dismiss Perkins’s petition with prejudice

as procedurally defaulted.

Factual Background & Procedural HistoryI.

On December 18, 2008, Perkins was convicted of first-degree murder and

related charges following a jury trial in the Dauphin County Court of Common

Pleas. Commonwealth v. Perkins. No. 513 MDA 2022, 2022 WL 4392699, at *1 (Pa.

Super. Ct. Sept. 23, 2022). He was sentenced to life in prison. Id. Perkins appealed

to the Pennsylvania Superior Court, arguing that there was insufficient evidence to

convict him. See id.: (Doc. 1 at 2). The Superior Court affirmed. 2022 WL 4392699,



at *1. Perkins filed petitions for leave to appeal to the Pennsylvania Supreme Court

and the United States Supreme Court, both'of which were denied. Id.

Perkins filed a petition for state collateral relief under Pennsylvania’s Post-

Conviction Relief Act (“PCRA”) on January 22, 2014. Id He sought PCRA relief

because of trial counsel’s purported ineffectiveness in failing to conduct a pretrial

investigation, consult or retain a DNA expert, interview and present character

witnesses, or object to inflammatory photographs. (Doc. 1 at 3). The Court of

Common Pleas dismissed the PCRA petition on April 11, 2019. Commonwealth v.

Perkins. No. 785 MDA 2019, 2020 WL 7386201, at *1 (Pa. Super. Ct. Dec. 16, 2020).

Perkins appealed. Id. The Superior Court affirmed, holding that Perkins waived all

of his claims on appeal by failing to file a concise statement of errors in accordance

with Pennsylvania Rule of Appellate Procedure 1925. Id at 2. Perkins petitioned

for allowance of appeal to the Pennsylvania Supreme Court, but his petition was

denied on September 22, 2021. Commonwealth v. Perkins. 263 A.3d 552 (Pa. 2021).

Perkins filed a second PCRA petition on November 4, 2021, arguing (1) that

the Commonwealth failed to meet its burden to establish a prima facie case at his

preliminary hearing and (2) that his right to effective assistance of counsel was

violated in that his trial counsel was unfit to litigate a murder trial because he was

dealing with substance abuse issues, depression, and attorney disciplinary matters

at the time of trial. Commonwealth v. Perkins. No. 513 MDA 2022, 2022 WL

4392699, at *1-2 (Pa. Super. Ct. Sept. 23, 2022).

While his second PCRA petition was pending, Perkins filed the instant

habeas corpus petition on February 1, 2022, and the court received and docketed
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the petition on February 8, 2022. (Doc. 1 at 31). Perkins raises six claims for habeas

corpus relief: the four ineffective assistance of counsel claims that he raised in his 

first PCRA petition and the two claims that he raised in his second PCRA petition. 

(Id at 5-11). Perkins moved to stay the case pending the litigation of his second

PCRA petition. (Doc.2). We granted the motion to stay on March 17, 2022,

directing Perkins to move to lift the stay within 30 days of the completion of his

attempt to exhaust state court remedies. (Doc. 11).

The Court of Common Pleas denied Perkins’s second PCRA petition as

untimely on March 16, 2022. Perkins. 2022 WL 4392699, at *1. The Superior Court

affirmed on September 23, 2022. Id at *3. Perkins moved to lift the stay of this case

on October 1, 2022. (Doc. 12). We will grant the motion. As discussed below,

however, we will dismiss the petition with prejudice as procedurally defaulted.

II. Legal Standard

Under Rule 4 of the rules governing habeas corpus petitions under 28 U.S.C.

§ 2254, a district court must promptly review a petition and dismiss it if it is plain

from the face of the petition that the petitioner is not entitled to relief. 28 U.S.C. §

2254 Rule 4.

III. Discussion

Before seeking habeas corpus relief in federal court, a state prisoner must

exhaust his remedies in state court. 28 U.S.C. § 2254(b)(1)(A): O’Sullivan v.

Boerckel. 526 U.S. 838, 842 (1999). To do so, the petitioner must “give the state

courts one full opportunity to resolve any constitutional issues by invoking one

complete round of the State’s established appellate review process.” O’Sullivan.
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526 U.S. at 842. Habeas corpus claims are procedurally defaulted when either (a)

the claims have not been exhausted and no additional state remedies are available

under state procedural rules or (b) the claims were presented in state court but 

were not addressed on their merits because an independent and adequate state 

procedural rule barred review on the merits. Rolan v. Coleman. 680 F.3d 311, 317 

(3d Cir. 2012). State procedural rules are independent if they are “not interwoven 

with federal law or dependent upon a federal constitutional ruling” and adequate if 

they were ‘“firmly established and regularly followed’ at the time of the alleged

procedural default.” Bev v. Superintendent Greene SCI. 856 F.3d 230, 236 n.18 (3d

Cir. 2017) (quoting Ford v. Georgia. 498 U.S. 411, 424 (1991)).

Federal courts may not consider procedurally defaulted claims unless the

petitioner “can demonstrate cause for the default and actual prejudice as a result of

the alleged violation of federal law, or demonstrate that failure to consider the

claims will result in a fundamental miscarriage of justice.” Coleman v. Thompson

501 U.S. 722, 750 (1991). Petitioners may establish a fundamental miscarriage of

justice if they can make a credible showing of actual innocence. Reeves v. Favette

SCI. 897 F.3d 154,160 (3d Cir. 2018).

The court finds that Perkins’s claims are procedurally defaulted. His first

four claims were raised in his first PCRA proceeding but were deemed waived on

appeal for his failure to file a concise statement of errors in accordance with

Pennsylvania Rule of Appellate Procedure 1925. Perkins. 2020 WL 7386201, at *2.

His fifth and sixth claims were raised in his second PCRA petition but were denied

as untimely for failure to comply with the PCRA’s statute of limitations. Perkins.
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2022 WL 4392699, at *1-3. Hence, his claims are procedurally defaulted because the 

state courts declined to consider them on their merits based on independent and 

adequate state procedural rules. See Rolan. 680 F.3d at 317.

Perkins argues we should excuse the procedural default of his first four

claims based on inadequate assistance of PCRA counsel under Martinez v. Ryan.

566 U.S. 1, 17 (2012). (Doc. 2 at 1). He notes that his first three claims were waived

on appeal “when the PCRA court failed to appoint new counsel for appeal” and the 

fourth claim was waived on appeal because counsel purportedly failed to investigate

the claim. (Doc. 1 at 5, 7-8,10; Doc. 2 at 1).

We will reject this argument. Although ineffective assistance of PCRA

counsel may be a basis for excusing a procedural default under Martinez. 566 U.S.

at 1, Martinez only applies when a claim is procedurally defaulted during initial-

review collateral proceedings and not during collateral appeals. Norris v. Brooks.

794 F.3d 401, 405 (3d Cir. 2015). Perkins’s first four claims were procedurally

defaulted on appeal to the Superior Court and not during his initial PCRA

proceedings, so the purported ineffective assistance of PCRA counsel cannot be the

basis for excusing the procedural default. Id. Hence, we will dismiss these four

claims.

Perkins does not make any specific arguments to excuse the procedural

default of his fifth and sixth claims. But we liberally construe his petition to argue

that we should excuse the procedural default because it was caused by his trial

counsel’s conduct. With respect to his fifth claim, Perkins asserts that he “has been

trying to raise the issue at every step, only to be told it wasn’t an issue, it was

5



permitted.” (Doc. 1 at 11). Perkins notes that he did not raise the claim on direct

appeal because his trial counsel told him that “the violation was permitted by state

law at the time.” (Id.)

We find that Perkins has not established cause for the procedural default of

his fifth claim. Trial counsel purportedly told Perkins the claim was meritless on

direct appeal, but Perkins represents that he has since been “trying to raise the

issue at every step.” (Id.) Perkins does not explain what prevented him from

raising the claim in his first PCRA petition, and it would not be procedurally

defaulted if he had done so. We will accordingly dismiss the fifth claim.

Finally, Perkins notes that counsel’s substance abuse, depression, and

disciplinary matters did not come to light until sometime after his trial, which we

liberally construe as an argument that the late discovery of these matters caused

procedural default of his sixth claim. (See id.)

We find this argument insufficient to establish cause for the procedural

default. Perkins asserts that evidence of his trial counsel’s alleged personal issues

was discovered “subsequent to trial” and “had only recently come to light,” but he

does not provide any specific timeframe when he discovered this information. (See

Doc. 1 at 11). Petitioners seeking to establish cause for a procedural default must

show that an objective factor external to the defense impeded the petitioner’s ability

to comply with the state’s procedural rules. Shinn v. Ramirez. 596 U.S._, 142 S.

Ct. 1718,1733 (2022). By failing to provide specific information as to when he

discovered counsel’s alleged personal issues, Perkins has failed to meet his burden

to show that an external factor impeded his ability to comply with the PCRA’s
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statute of limitations. Moreover, alleging trial counsel’s addiction to support his 

claims of ineffective assistance of counsel does not excuse the procedural default 

identified with respect to his principal claims; it merely asserts a reason for

ineffectiveness:

Finally, other than boilerplate or summary statements, Perkins does not

attempt any presentation of actual innocence in his petition. Thus, we will dismiss

.Perkins’s sixth and final claim as procedurally defaulted.

IV. Conclusion

We will grant the motion to lift the stay and dismiss the petition (Doc. 1) for

writ of habeas corpus with prejudice as procedurally defaulted. A certificate of

appealability will not issue because jurists of reason would not debate the

correctness of this procedural ruling. Slack v. McDaniel. 529 U.S. 473, 484 (2000).

An appropriate order shall issue.

/S/ Christopher C. Conner
Christopher C. Conner 
United States District Judge 
Middle District of Pennsylvania

Dated: October 19, 2022
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