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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

MALIK WOODS, CIVIL ACTION
Petitioner

V.

MARK CAPOZZA, THE DISTRICT NO. 19-3303 .
ATTORNEY OF THE COUNTY OF
PHILA AND THE ATTORNEY
GENERAL OF THE STATE OF PA,
Defendant.

ORDER
AND NOW, this 6TH day of DECEMBER, 202, upon careful and independent
consideration of the petition for writ of habeas corpus, and after review of the Report and
Recommendation of United States Magistrate Judge Elizabeth T. Hey, and upon consideration of
the Petitioner’s Objections thereto (ECF 44), Respondent’s Brief in Response to Petitioner’s

Objections (ECF 49) and Petitioner’s Reply to Respondent’s Response to Petitioner’s Objections

(ECF 50) IT IS ORDERED that:
1. The Report and Recommendation is APPROVED AND ADOPTED.
2. The petition for a writ of habeas corpus is DENIED.
3. The motion for appointment of counsel is DENIED.
4. There is no basis for the issuance of a certificate of appealability.

BY THE COURT:

/S'WENDY BEETLESTONE, J.

WENDY BEETLESTONE, J.
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

MALIK WOODS : CIVIL ACTION

V.

ERIC ARMEL, et. al.! : NO. 19-3303

REPORT AND RECOMMENDATION
ELIZABETH T. HEY, U.S.M.J. October 27, 2021

This is a pro se petition for writ of habeas 'coi'pus filed pursuant to 28 U.S.C.
§ 2254 by Malik Woods (“Petitioner”), challenging his 2014 convictions for second-

degree murder and related crimes. Commonwealth v. Woods, CP 51-CR-00061 64-2010,

CP 51-CR-0004555-2010 (Phila. C.C.P.). For the reasons that follow, I recommend that

the petition be denied.

L FACTS AND PROCEDURAL HISTORY

On February 25, 2014, a jury empaneled before the Honorable Steven R. Geroff of

the Philadelphia Court of Common Pleas convicted Petitioner of second-degree murder,
robbery, solicitation to commit murder, criminal conspiracy, carrying a firearm without a

license, carrying a firearm on the street or public property in Philadelphia, possessing an

IRule 2(a) of the Rules Governing Section 2254 Cases requires Petitioner to name
the officer with current custody as the respondent. At the time Petitioner filed his
petition, the superintendent of the State Correctional Institution (“SCI”) Fayette was
Mark Capozza. Because the current superintendent of SCI-Fayette is Eric Armel, he has
been substituted as the proper respondent.
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instrament of crime (“PIC”), and retaliation against a witness. N.T. 02/25/14 at 150-52.
Judge Geroff briefly summarized the facts \as_fo_llows: _

(At trial it was established that on December 12, 2009,
William Duval II, was shot to death by [Petltloner] and
~, . Joseph Kelsey inside a house on the 5500 block of Wlllow
- “Street, Phlladelphla Theé incidefit was the outcome ofa’
. marijuana sale in which the victim allegedly “shorted”
> Kelsey. “After the shooting, Kelsey took approximately $100 -
. from the v1ct1m s pockets

Commonwealth ¥, _Woods Cp 51 CR-0006164-2010 CP 51-CR-0004555—2010

Oplmon, at 2 (Ph11a C C P Dec 27 2017) (“PCRA Ct Op ”) 2 On the same day the j Jury

etumed its verdtct, Judge Geroff sentenced Petmoner to an aggregate term of hfe plus

ﬁve -to- ten years 1mpnsonment Commonwealth V. Woods CP 51-CR-0006164 2010

CP 51-CR-0004555-2010 Sentencmg Order (Phlla C CP. Feb 25, 2014), Tnal Ct Op

atl3

 2The trial evidence will be discussed in greater detail later in this Report.
Petmoner was tried jointly with Joseph Kelsey, who was also convicted of second-degree
murder and related offenses. N.T. 02/25/14 at 144-46. Petitioner’s charges related to the
killing of Mr. Duval were charged in CP 5 1-CR-0004555-2010, while the charges of -

~ solicitation to commit murder. and retaliation against a witness were charged in CP 51-

CR-0006164-2010, and arose from evidence that Petitioner sought to have a fellow
inmate kill one of the prosecution witnesses, Commonwealth v. Woods, CP 5 1-CR- .
0006164-2010, CP $1-CR-0004555-2010, ‘Opinion, at 3 (Phila. C. C.P. Nov. 7, 2014)
(“Trial Ct. Op.”); N.T. 2/20/14 at 8 9, 2/24/ 14 at, 64-66

3Specifically, Judge Geroff sentenced Petitioner to life 1mpnsonment without

parole for the second-degree murder conviction, a consecufive senténce of five -to- ten.

years for the conviction of solicitation to commit murder, concurrent sentences of five
-to- ten years each on the convictions for robbery and criminal conspiracy, and a
concurrent sentence of two and one-half -to- five years on the conviction for carrying a
firearm without a license. Trial Ct. Op. at 1. No further penalty was imposed on
Petitioner’s remaining convictions. 1d.
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Pefitioner filed a timely direct appeal challénging the sufficiency 6f the evidénce,
asserting error in the trial court’s decision to allow the Commonwealth to presefit the’
testimony of Jerry Haley concemmg a note he allegedly recelved from Petltloner and

arguing that his sentence for robbery v1olated double Jeopardy Commonwealth V.

Woods, 734 EAL 2014 Memorandum at2 (Pa Super June 16 2015) (“Super Ct.-

Direct”). Judge Geroff ﬁled a Rule 1925(a) opmmn Tnal Ct Op and the Supenor Court
affirmed in part and vacated in part afﬁrmmg as to Petrtloner ) ﬁrst two clalms on the |
basrs of the trial court’s opmlon and vacatmg h1s sentence for robbery because 1t merged

W1th his mandatory hfe sentence for second-degree murder Super Ct -Dlrect at 6

Petitioner ﬁled a petltlon for allowance of appeal wh1ch the Pennsylvama Supreme Court

denied on November 24, 2015. Corumonwetk v. woods 397 EAL 2015, Order Pa.

Nov. 24, 2015).

On March 23, 2016, Petitioner filed a pro se petition pursuant to Pennsylvama s

Post Convxctlon Rehef Act (“PCRA”), 42 Pa C S A §§ 9541-955 1 Commonwealth Vv,

Woods CP5 1-CR-0006164-2010 Cp 51-CR-0004555-—2010 Petltlon for Post- |
Conv1ctxon Rehef (Phlla C .C.P. Mar 23, 2016) (“PCRA Pet ”) Court appomted counsel
ﬁled an amended PCRA petltlon argumg that tnal counsel was meffectlve for faﬂmg to
challenge the admission of Mr. Kelsey s redacted pohce statement on Confrontatlon

Clause grounds and for fallmg to seek a separate tnal from Mr Kelsey Commonwealth

V. Woods CP 51-CR 0006164 2010 CP 51 CR-0004555 2010, Amended Petition
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Seeking Collateral Relief (Phila. C.CP. Feb. 10,2017) (“Amended PCRA).* The

PCRA court issued a notice of intent to dismiss the petrtlon, see Commonwealth V.

.Woods CP5 1-CR-0006164-2010 Cp 51-CR-0004555-2010 Notrce Pursuant to
Pennsylvama Rule of Criminal Procedure 907 (Phila.’C. CP. Sep 13, 2017) to which
Petitioner filed a pro'se ‘response. Commionwealth v. Woods, CP 51-CR—0006164-2010
Cp 51-CR-0004555-2010 Response to Notrce of Intentron to Drsmlss (Phlla C.C.P. Sep.

27,2017). On November 21 2017, Judge Geroff drsmlssed the PCRA petition without a
hearing for lack-of merit. "Comm'onWea‘lth'v. Woods,:CP 51:GR-0006164-2010, CP 51- -

CR-0004555-2010, Order (Phrla C C P. Nov 21 2017) o

Petmoner appealed, assertmg that tnal counsel was meffectwe for (1) failing to

file and lmgate a motionto exclude Mr Kelsey S. pohce‘statement and for failing to

object to its admission, and (2) for fallmg to request a severance. PCRA Ct. Op. at 2;

Commonwealth v. Woods, No —3826 EDA 2017 20l8—WL 4499704 (Pa Super Sep. 20,

P f.

2018) (“Super. Ct -PC ). Judge Geroff 1ssued an opmron recommendmg affirmance,
see PCRA Ct. Op., and the Superior Court afﬁrmed the denial of PCRA" relief. Super.

Ct.-PCRA. On March 12,2019, the Pennsylvania Supreme Court demed allowance of

appeal. Commonwealth V. Woods, 480 EAL 2018 204 A. 3d 360 (table) (Pa Mar 12,

2019).

4The Amended PCRA is S not contamed in the state court record recervedlby:t‘l_ns
court and was provided by Respondents upon request. -, [

4
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On July 2§, 201:9,‘ Petitioner filed the pfetsentlpro se habeas petiﬁb’ﬁi,:stOC. 1,
raising the following twelve claims:
1. Ineffective 'e's'sis'tanc_e of counsei (“1AC”) for fallmgto ob-j"tect .
to admission. of Mr. Kelsey’s police statement; . .
2. 1AC for failing to file a motion to sever his trial from thatof . o
Mr. Kelsey: . co e DR ; e
3. IAC for féiiing to seek aJury instruction regardmg witness
- Jerry Haley’s immunity agreement; . - .. . . ..
4. IAC for failing to impeach Mr. Haley on his alleged mental |, 01 el
condition; I ‘
5. IAC for failing to infoﬁi):Petiﬁoﬁer ofa plea effer;” T

| 6. IAC for failing to seek a Jury instrueﬁon ‘Jth'at there is ﬁo interit o
- to commit robbery when the perpetrator seeks the return of . .
hjs own goods;
7. IAC for failing to seek a manslaughter instruetion';' -
8. TAC for failing to object to Robin Gore’s testimony about
Petitioner’s and Mr. Kelsey’s weapons; S ~

9. IAC for failing to move to suppress Petitioner’s police
statement;

10. Sufﬁciency. of the evidence;

11. Trial court’s admission of Mr. Haley’s note violated due
process; and

SPetitioner signed his petition on July 24, 2019, see Doc. 1 at 36, and it was
docketed in this court on July 29, 2019, Id. at 1. Because the petition is timely based on
the filing date, see infra at 7 n.9, I need not make any finding as to when he provided it to
prison authorities pursuant to the mailbox rule! ‘See Burps v. Morton, 134 F.3d 109, 113
(3d Cir. 1998) (pro se petition is deemed filed when given to prison authorities for - -
mailing) (citing Houston v. Lack, 487 U.S. 266 (1988)).

5
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12. IAC for failing to impeach Mr. Gore with h1s pnor
inconsistent statements.

1d. 12 (GROUNDS ONE-TWELVE):* Plaintiff filed'a memorandum 6f law in support
of his petition. Doc. 10 The District Attorney filed'a response-arguing that Petitioner’s

olaifs are meitless, procedurally defaulted and/or non-cognizable; Ddc. 28, and -

Petitioner filed a'reply. Doc. 35.7 Petitioner has also filed a motion for appointment of

counsel: Doc:32.8 . ol e oo e R S
The Honorablé Jan E. DuBors referred the matter to me for a Report and '

Recommendation,.$e¢ Doc. 2,’and the case was subsequently transferred to the Honorable

_ C.Démeil Jones, IIL-Doc. 34. The matter is now ripe for disposition.

. >
ty et

-$All'citations to the parties’ filings will be to the court’s ECF pagination, except
forNotes ‘of Téstimony which will be cited by date and transcript page number. ‘This * -
cotirt received only one volutiie. of Notes of Testimony as part of the state court recofds: -
(Volume 1, February 20, 2014), however Respondents attached the entire trial transcnpt,

_ except voir drre to therr response Doc 28-2 R L

| 7The court notes that Petltloner S memorand of law (Doc 10) addresses only
certain-of his claims, some of-which do not -numerically coincide with the grounds: -

‘asserted in the petition (Doc. 1), and that Petitioner’s first claim is the only one addressed

in his reply brief (Doc.35). When I address the claims I will:indicate in quotation marks
the 1 issue number Petltloner used in his memorandum , . :

: 8I prevrously demed without preJudlce Petmoner s motlon for appomtment of
counsel, indicating that I would address the motion in this Report. See Doc. 38

6
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I. LEGAL STANDARDS®
.. ..A. Exhaustion and?Procedur_al.Defaullt‘ RO
.. Before the fede,ggl;cqurt.qan consider the merits of a habeas claim, a petitioner.

must comply with the exhaustion requirement of section 2254(b), by giving “the state ;.
courts one full oppertunity to resolve any. conéﬁmﬁonal issues by invoking one complete-
round of the State’s established appellate review process.” O’Sullivan v. Boerckel, 526
U.S. 838, 845.(1999). - In addition; federal.constitutional claims, must be fairly presented
to the:state courts, meaning that the petitioner must present the same factual and legal -
basis for the claim to the state court-to put the state coutt “on notice that a federal claim:is

being asserted.” McCandless v. Vaughn, 172 F.3d 255, 261 (3d Cir. 1999).

A petitioner’s failure to exhaust his state remedies may be excused in limited
circumstances on the ground that exhaustion would be futile. Lambert v. Blackwell, 134

F.3d 506, 518-19 (3d Cir. 1997). Where such futility arises from a procedural bar to

relief in state court, the claim is subject to the rule of procedural default. See Werts v.

.- °The petition is timely. Petitioner’s conviction became final on February 22,
2016, ninety days after the Supreme Court of Pennsylvania denied Petitioner. all_dwance
of appeal on November 24, 2015.. See Kapral v. United States, 166 F.3d 565,570 (3d -
Cir. 1999) (conviction becomes final when time for seeking next level of appeal expires
if appeal is not taken); Morris v. Horn, 187 F.3d 333,337.n.1 (3d Cir. 1999) (conviction
becomes final after ninety days when time for seeking certiorari expires). Petitioner filed
his PCRA petition on Marchi 23,.2016, after thirty days had elapsed. The PCRA
remained pending until March'12, 2019; when'the Pennsylvania Supreme Court denied
Petitioner’s petition for allowance of appeal. Stokes'v. Dist. Ait’y of Philade] hia; 247
F.3d 539 (3d'Cir. 2001) (habeas limitations period is not tolled for the ‘ninety days during
which a prisoner may file a petition for a writ of certiorari in the United States:Supreme
Court from the denial of state post-conviction relief). Accordingly, the federal habeas
clock résumed running on that date and Petitioner had 345 days in which to file a timely
petition. Thus, his petition filed less than fiveé months later, on July' 29, 2019, is tirhely.
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Vaughn, 228 F.3d 1 78, 192 (3d Cir. 2000). In addition, if the state court does not address -

the merits of a claim because the petitloner: failed to cornply with the state’s procedural
rules in prcsenting the elaim_, it is also proeedurally defaulted. ‘Coleman v. Thompson,
501US 722 750 (1991) R

The court may address a procedurally defaulted clarm only 1f the petitioner
estabhshes cause for the default and preJudrce resultmg thereﬁ'om, or that a farlure to
consrder the claim wrll result ina ﬁmdamental m1scamage of ]ustlce Werts 228 F. 3d at
192 (cmng McCandless, 172 F 3d at 261 Coleman, 501 U S at 73 l) To meet the
“cause” requlrement to excuse a procedural default a Petmoner must “show that some
objectrve factor external to the defense 1mpeded counsel’s efforts to comply wrth the |
State ) procedural rule » Id at 19.2.-193 ()ouotmg and c1t1ng Murray V. Carner, 477 U S
478 488-89 (1986)) To estabhsh pre_]udrce, a petrtroner must prove “‘not merely that the
erTors at _'ﬁ'i’l created a posmblhty of prejudrce butthat they worked telus actual and

substantral d1sadvantage, mfectmg hrs entire tnal thh error of constrtunonal

drmensrons ” Bev V. Suner’t Greene SCI, 856 F 3d 230 242 (3d Cir. 2017)
| In order for a petrtroner o satxsfy the fundamental mrscarnage 'of ]ustrce exceptron
to the rule of procedural default, the Supreme Court requ1res a petrtloner to show that a |
nstrtutronal vrolatron has probably resulted in the convrctron of one who is actually N
mnocent » Schlug V. Delo, 513 U S 298 327 (1995) (quotmg Camer 477 U S. at 496). |

This requlres petitioner to supplement his claim wrth “a colorable showing of factual

innocence.” McCleskey v. Zant, 499 U.S. 467, 495 (l99l) (citing Kuhlmann V. erson,
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477 U S. 436 454 (1 986)) In other words a petrtroner must’ present new, rehable

ot

ev1dence of factual i innocence. MQ, 513 U S. at 324
" Additionally, With respect to certain claims o ineffectivehiess of tria] counsel, a’

petitioner can rely on post-conviction counsel’s ineffectiveness to establish cause to -
overcome a default Martmez V. Ryan, 566 U S 1 14 (2012) In Mattmez the Supreme :
Court carved out a narrow exceptron to the rule that meffectlve ass1stance of PCRA |
counsel does not prov1de cause to excuse a procedural default holdmg that ¢ [1]nadequate
assistance of counsel at lmtlal-revrew collateral proceedmgs may estabhsh cause for a
prisoner’s procedural default of a clatm of meffectrve ass1stance at tnal » Id at 9 The |

Court explamed that “1f counsel’s errors in an 1mt1al-rev1ew collateral proceedmg do not

v,v, .

estabhsh cause to e excuse the procedural default ina federal habeas proceedmg no court

l

wﬂl review the pnsoner S c1a1ms ” Id at 10-1 1. ’I‘hus the Martlnez exceptlon apphes

f

) only to claims of ineffective assistance of tr1a1 counsel where the errors or absence of |
post-conv1ct10n counsel caused a default of these clalms at the 1mt1al-rev1ew post- -
conv1ctlon proceedmg Id at 14 see also Norns v. Brooks 794 F 3d 401 405 (3d Crr
2015) (“Martmez made Very clear that its exceptlon to the general rule applres only to
attomey error causmg procedural default durmg mrtral-rewew collateral proceedmgs not
collateral appeal ). In addrtron a petrtroner must ;‘deruonstrate that the underlymg
meffectwe—assrstance- f-tnal counsel clatm isa substantlal one, Wthh is to say that

LI

the clann has some ment » Martmez 566 U.S. at 14.1

'"Whether a claim has “some merit” is judged by the standard to obtain a
certificate of appealability (“COA™). Martinez, 566 U.S. at 14 (citing Miller-El v.

9
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. B. - .Merits Review

'Under the federal habeas statute, review is limited in nature and may only be
granted if (1) the state court’s adjudication of the claim “resulted in a decision contrary. -
to, or involved an unreasonable application of, clearly established Federal law, as

_determined by the Supreme Court of the United States;” or if (2) the 'arlj_udication
«resulted in a decision that was based on an unreasonable determiuatjon cf _the facts in,
light of the evidence presented in the State court proceeding.” 28 U.S.C. §_.2254(d)(1)-

, (2) Factusl issues determined by.a state courtare presumed to be correct, rebutizble only
by clear and convincing evidence. Werts, 228F.3dat 1 96.(citing 28 usc.

§2254(6)1)- L : L

The Supreme Court has explamed that “[u]nder the ‘contrary to’ clause a. federal

habeas Jcourt may grant the wr}rt if the state‘court arrives at a ’conclusron 'oppos1te to that .

reached by [the Supreme] Court ona questlon of law or 1f the state court‘decrdes a case

dlfferently than [the Supreme] Court hasona set of matenally mdrstmgurshable facts

W1111ams V. Tavlor 529 u.s. 362 412 13 (2000). Wrth respect to “the unreasonable

apphcatxon clause, 2 federal habeas court may grant the wnt if the state court 1dent1ﬁes
the correct govermng legal pnncrple ﬁom [the Supreme] Court’s decxsrons but
unreasonably apphes that prmcrple to the facts of the pnsoner s case.’ Id at 41 3. The

‘unreasonable apphcatron mqurry reqmres the habeas court to “ask whether the state

Cockerell, 537 U.S. 322,327 (2003) (“A petitioner satisfies this standard by
demonstrating that jurists of reason could disagree with the district court’s résolution of

his constitutional claims or that jurists could conclude the issues presented are adequate
to deserve encouragement to proceed further.”)).

10



Case 2:19-cv-03303-CDJ Document.39 Filed10/27/21 Page 11 of 59

court’s application of clearly established federal law was objectively unreasonable.” Id.
at 409. As the Third Circuit has noted,' “an unreasonable application: of federal law is
different from an incorrect application of such law-and a federal habeas court may not
grant relief uniless that court détermines that a‘state court’s incorrect or erroneous’
 application of clearly éstablished federal law was also Ufiredsonable™ Werts, 228 F.3d'at

196 (citing Williams, 529 U.S: at 411). -

Most of Pétitioner’s claims raise IAC arid ‘are governied by the two-pronged 'test of
Strickland v. Washington, 466 U.S. 668 (1984). First, the petitionér st show that
counsel’s performance was deficient. This requires showing that counsel made efrors 50
serious that counsel was riof functlonmg ds “counsel” guararlteed t‘he:defendant by the

Sixth Amendment Id at 687. In other words “a defendant must show that counsel s -

. representatlon fell below an obJectwe standard of reasonableness » Id at 689 Thrs

assessment requlres the court to consider counsel’s conduct at the time under ’allthe ;
cncumstances wrthout the “the distorting effects of hmds1ght ”? Id Second, the ©
petrtloner must show that the deﬁcrent performance prejudrced the defense Thls requrres
showmg that counsel’s erTors were so serious as to depnve the defendant ofa fa1r and
rehable tr1al Id 'In determmmg prejndlce the questron is whether there isa reasonable
probabrhty that the result of the proceedmg would have been dlfferent Id. at 694 see
also Smrth V. Robbms 528 U S. 259 284 (2000) (preJudrce prong turns on “whether _

there is‘a reasonable probabrhty that, absent the: errors, the petltloner would have :

prevailed”).

11



Case 2:19-cv-03303-CDJ Document 39 Filed 10/27/21 Page 12-of 59

III. . DISCUSSION SRR
. Petitioner raises twelve claims, He acknowledges that many of his claims are not
exhausted and are defaulted, and he asserts Martinez to overcome the default. Before
considering each of his claims, I will provide a more detailed summary. of the trial court
proceedings and evidence presented at trial. . Sy
A. Summary of Evidence
- The basic scenario presented at trial was than on the evening of December 12,
2009, three friends - ;William .Dnyal,;ltobrfn Gore,.and Iiamont Lester -- got together in ..
the basement of Gore’s house in Philadelphia.. Soon after, Petitioner’s co-defendant,
Joseph Kelseg, arnved outside Gore’,’-s.:house? and Duval so}d him some marijnana,_ L
Kelsey werghed the marijuana when he got home and eon,eluded that Duval had
“shortedj’ him., Ke_ls-_:ey. a.nd Petitioner arnved at Gore’s home approximately fifteen to
twenty mmutes later They met Duval in the dnveway and then went into Gore’s house S
‘and mto the basement, where Kelsey and Petltroner_pomted handguns at Duval. A s_cufﬂe
ensued during »yhich; Duval was shot in the neckﬁ_and collapsed, and died at the scene.
This evidence was l_argely undisputed.’ ‘What was disputed was whether Kelsey and L {‘
Petrtloner were actmg together and whrch of them ﬁred hlS weapon 4 |
The mvestlgatron began nnmedrately When pohce ofﬁcers amved and found
Duval dead in the basement Gore told them that masked men had shot Duval Later that
mght however Gore gave detectives a written statement in whlch he identified Kelsey
and Petitioner as the perpetrators. N T. 2/21/14 at 76 (Gore) Arrest wan'ants were

1ssued and Petltroner turned hlmself in to the pohce a few days later. N T 02/24/ 14 at
' 12
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44-45 (Sergeant Kenneth Flaville). While being transported to the Homicide Division,
Petitioner admitted that he was present for Duval’s murder but that it did not mean he
saw anything. Id.at46. Police arrested Kelsey approximately one-month later. Kelsey
gave a statement to the police in which he admitted to confronting Duval about the =~ -
marijuana sale, but that Petitioner had fired the fatal shot. Id, 45-47(Sergeant F laville),:
71-85 (Detective Thorsten Lucke). =S

At a’preliminary hean'ng held on April 13, 2010; Gore identified Kelsey and
Petitioner as the perpetrators N T 4/13/10 at 7: '8, 21-24; seé also N. N.T.2/21/14 at 78
~ (Gore trial testimony). Two days later Petltroner Who wis incarcerated pending tnal
recognized fellow inmate Jerry Haley from the neighborhood, and told Haley that he
“shot the guy in the neck but didn’t really mean to.* N.T. 2/21/14'af 1415 (Haley).
Accordlng to 'Hale"y, when Petitioner leamed tha't:Haley eirpectéd to be released the o
The note contained Gore’s name and address. Id. at 17. The next day Haley reported the
note to his prison counselor, who contacted p»oli:ce'.:- Id. at 18. On April l:6,‘“201(')”,' |
Detective Lucke interviewed Haley and took possession of the noté, resulting in the o
additional charges against Petitioner. See id. ‘at.2'2'.: N T 2/24/14 at 65-66 (Lu’ckej o

As prev1ously noted, Petltloner and Kelsey proceeded toa Jomt trial before Judge
Geroff, The prosecutlon presented the testrmony of Gore and Lester who wrtnessed
Duval’s murder and Haley, whom Petltroner had sohcrted to kill Gore to prevent hun
from testrfymg Lester testlﬁed that he and Gore were in the basement of Gore s house

that evemng watchmg telev1sron and drmkmg and Duval (the v1ct1m) Jomed them N. T
13
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2/20/14 at 81-82. Duvall got a phone call and went outside, and then returned followed
by Kelsey and another man who kicked in the basement door and flashed guns. Kelsey
and Duval argued over marijuana and then began “tussling,”land,lKelsey raised his arm,
put his, gun about.four feet away- from Duval’s face and it “went off " aﬁer whlch Duval
fel to the ground, 1d. at 85-87. Lester recalled hearing only one gunshot, Id.at57.
Kelsey pointed his gun at Gore and said, “You better not s2y anything,” and ten ot
amed men ran away. 1d. . .. |

. In a__‘_:_\._written statement to detectiyes, Lester_identiﬁed Gore and Kelsey froma
photo array, and did not identify Petitioner when shown another,photo array containing a
p1cture of Petltloner Id. at 92—93 98-99 At trral Lester 1dent1f1ed Kelsey by pointing
him out as “[t]he guy,” and would not use Kelsey s name. See _g_, id. at 84, 87 Lester
i _d1d not 1dent1fy Pet1t10ner In h1s statement to the detectlves Lester said that as soon as
" the two IITé—WIth guns came mt01he basement, onecf—them struck Duvalon the s1de of N
_ the head with a gun. Id. at 105 However at trial Lester sa1d that he d1d not prev1ously
Asay that he saw the victim being struck in the head w1th a gun Id at 96

. Gore testrﬁed that he had known the v1ct1m Duval, almost his entire hfe N.T. T

2/21/14 at 51. Gore explamed that he and Kelsey were fnends and that although he d1d
not know Petmoner, he had seen Petltloner on pnor occasrons when he would accompany
Kelsey to Gore s house. Id at 52 53 Gore testrﬁed that he had no doubt that Kelsey and
Petmoner were the perpetrators Id at 78 He explained that there were three hghts onin
the basement, as well as hght from a televrslon, and that he witnessed the shootlng from

five feet away. 1d. at 62-_;__63.
14
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Gore testified that he had just arrived home from work and was in his basement
with Duval and Lester. Gore’s ex-girlfriend and her two children were #lso inthe'
residence, but they were uipstairs, N.T. 2/21/14at 54. Kelsey hdd called Gore to ask if
Duval was present, arid Gore then came to the h0usfefto'biiy:maﬁjuana?ﬁornf Duval. Id. at
57. Kelsey arrived and met Duval iii the drivéway to make the purchase; 1eft, and ther*
called Gore again a'sking'to' seé Duval, Id.at 57-58! Dunng the call, Kelsey stated that
he wanted to make another transaction and had been “shorted” with the last purchase Id.
ﬁfteen to twenty nnnutes aﬁer leavmg Id. ats 8.

Gore testified that when Kelsey returned, GOre and Duvalwentout51de and then
re-entered the house with Kelsey through the dnveway door N. T 2121/ l4 at 59. Gore
stated that at that time, he recalled seemg only Kelsey Id When Duval began takmg off
hrs Jacket in the house Kelsey pulled outa gun and almed it at Duval Gore testlﬁed that

there was a ten-second pause and then Duval began spmmng his Jacket to defend hrmself

~and keep the gun out of his face but that 1t ﬁred and Duval fell to the ground Id at 60

95.11 Gore stated that after heanng the ﬁrst shot and seemg Duval fall to the ground a

second shot came from a louder and more powerful gun and saw ﬁre come from a

revolver which is when he not1ced Petltloner Id at 60 64 90 Gore be11eved the

second shot came from a revolver because it v was more powerful Id at 63-64. Gore

1dent1ﬁed Kelsey s gun as an automatic because it did not have a tumbler. Id at 65 He

”At the preliminary hearmg, Gore had testlﬁed that the gun was pomtmg at
Duval’s throat when the shot was fired. N.T. 04/13/10 at 33; see also N.T. 3/21/14 at 102

(Gore cross). |
15
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believed that Petitioner had the revolver that fired the second shot, Aal,th;ongh he also said
that Petitioner’s gun did not have a tumbler. Id. at 63-65. . i
- Gore further testified that after both:shots had been ﬁred, :I_“Q:elseyvpointed his gun
at Gore’s face and told him not to say anything about what had j\{St happened. N.T.
2/21/ 14 at ;611»?95“-- Kelsey the‘n went'through{Duyal’s:jackevt,' althoogh Gore could not
recall .whether“Kye_lsey checked one or both pockets. _I_(L at 107. Kelsey and Petitioner left
t_hrongh‘ the drlyeway?_v_l:,:ester_ | left the basementv1a the stairs, and Gore called the police |
' whovar'r"ryed‘ within three to five mmutes 1d. at 66. Gore admitted that he initially told :
the_police that _r_nask_ed men had shot_‘l)_nyal, 'explain.ing_ that he loved- his friend Duval and
| ‘feared for his own life. Id. at 67-68. According to Gore, he changed his mind and |
recanted his story ¢ about the masked men because he wanted to tell the truth. Id. at 76.
Detectlve Lucke also testlﬁed that when Gore was mtervrewed the evemng of the
shootmg,‘heﬁrst reported thattheperpetrators wereweanng masks but-later in the same
mterv1ew identified Kelsey and Petltroner N.T. T 2/24/ 14 at 52 He also test1ﬁed that
Gore nntlally appeared upset and scared Id at 53 | |
As noted Haley testrﬁed that he knew Petltloner from the nelghborhood and
recogmzed h1m when they shared the same block of prlson housmg in 2010 N.T. T
2/21/14 at 14 15 Haley 1dent1ﬁed Petrtloner dunng tnal as the man who admltted to hrm
that “he shot the guy in the neck 1d at 14 16 and he 1dent1ﬁed the note Petmoner gave
him in pnson, whlch ‘he charactenzed asa contract to kill thness Gore Id at 16 17
Haley testified that when he reported these events to Detective Lucke, the detectlve did
‘not pror_nise him anything or threaten hirn, and Haley also stated thatwhen heagreed to

16 - ; ;" -y
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testify he did not beliéve the prosecutor wouid be able to help him with his own case. Id.
at 39. Detective Lucke similarly testified to his interview 6f Haley ‘and ‘that he did not
make anynp'romises to Haley regardmg his open crimitial matter or make any threats to
get him to come forward,nor did he have aﬁy’iﬁvaweméﬁmth Haley’s open matter.
N.T. 2/24/14 at 67 ‘::I:Isaley stated that he revealed the riote because he was.‘being"’ a good
Christian and wanted his conscience cleared. lﬂ 2121114 at 38,40. He acknowledged
that his testimony regarding what Petitioner told him in prison about fhe shooting - that
Petition'er had shot the victim in th'e:' nech - dlffered from h1s statement to police that the
other man wﬂh Petltloner shot the V1ct1m in the neck and then Petmoner fired h1s gun Id.

o

at45.12
' The prosecution also presented ev1dence from Sam Gulmo M D the ch1ef

medical examiner for the C1ty of PhlladelphJa N T 02/20/ l4 at 65 79 Dr Gulino o

testlﬁed that he performed an autopsy on Duval and concluded that he sustamed two |
gunshot wounds - one to the front aspect of his neck, whrch was fatal and a second to

his right wnst Id at 67, 73. The doctor also found scrapes on the nght s1de of Duval s

. f
H

forehead and on h1s chest nght forearm and left leg, and that the scrapes must have
occurred W1thm twenty—four hours before h1s death because they showed no srgns of
‘healmg or scabbmg Id at 67 The doctor explamed that there was nothmg about the
appearance of the wounds that would allow h1m to determme Duval s body pos1t10n

when he was shot Id at 77 Dr Gulmo opmed that because no soot or st1pphng was

'2After asserting his right against self-incrimination, Haley was granted immunity
against prosecution and testified to having committed numerous murders as a former
member of the “Junior Black Mafia.” N.T. 2/21/14 at 24-25, 30-31.

17
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observed on Duval’s wounds or clothing, the range of ﬁre was at lea_st two -to- three feet
from the victim, Id.at70-71,78-79.

The prosecution also presented forensic and ballistics evidence establishing that
two biullets were recovered from 'thie v1ct1m’s body and that they tiad been fired from the
same weapon, whlch was most lrkely a revolverf Ijl 2/2'4‘/ 14 at 2:44-26 (Ofﬁcer
Raymond Andrejczak) The pohce d1d not recover any spent cartndges from the scene,
which was also consrstent w1th the shots havmg been ﬁred from a revolver rather than a
semiautomatic weapon N T 2/20/ 14 at 113 (Detectrve J ames Crone)

Kelsey, Petitioner’s codefendant, did not testrfy at trral However without
objection from Petitioner’s counsel, Detective Lucke read a redacted versron of Kelsey s

pohce statement mto the record, wrth all references to Petmoner replaced by “the other

guy” or “another guy.” N T. 2/24/ l4 at 77 83 13 Pnor to allowmg the statement to be

‘ read mto the record, Judge Geﬁﬁ‘?autroned the Jury ' T

(DS
I do want to cautlon you that Detectlve Lucke is about to
read from the contents of C-1 —and I just want to caution you
that you are not to use any of the testimony of Detective
Lucke with regard to C-1 in any way against [Petitioner]. .
This is a statement of Defendant Kelsey I Just want to
caution you-about that. L

N.T. 2/24/14 at 70. After Detective Lucke read the statement into the record, Judge
Geroff again cautioned the jury:

“eew.-.; Ladies and Gentlemen, I just want to again caution you that. .
the contents of C-1 . . . are to be considered only with respect

© . 13Relevant portions of Kelsey’s redacted statement are set forth-in section TILB,

.18_.
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* to M. Kelsey and in no way aré they to be considered against =
[Petitioner]. Thank you so much.

1Id. at 96.

¢

. Inhis jury'igs,’tguq,:tigns, Judge Geroff _gevi_sitegipll,(elsc‘ey’s statement a third time:

-, 1 want to reiterate the important rule which restricts

you in using the evidence offered to show that . . . Kelsey

made a statement concerning the crimes charged against him,

A statement made before trial may be considered as evidence

only against the defendant who made the, statement. . . . ..

You may consider the statement as evidence against =~

defendant Kelsey if you believe that he made it voluntarily, == e

You must not consider the statément as evidence against . .. =
- [Petitioner]. You mustnot use the statement in any way . ..

against . . . [Petitioner].

N.T.2/25/14 at 103.

{
S

With this ‘summary of the trial ﬁfocéédihgg in mmd, I will ﬁrstaddressPetmoner’s

CXhéﬁSted daimé followed by the défaﬁlted claim:s': o

B. Ground One: IAC for Failing(‘to Oﬁ]‘ec—t to Co-l')léfén‘dzalnt’s Statémeht

In Ground O;le, P}etiti‘oner argués t.hatv .cbl'JnSel_;‘Was\'iAnefféctﬁive”i‘c;r ﬁiiling to object
to admission of his co-li’efeﬁdalitaKelséy"s réda'ct‘ed}st'a:ltérﬁent:oﬁ; thé grounds that it
violated his rights uﬁderl the C;);lﬁontaiioﬁ élause.ﬂ 'Do-"c.; 11112 (GROUND ONE) & at
12; Doc. 10.at 15-41 (“Issue One”); Doc. 35 at 3-25. -Respondents.counter that the claim
is meritless. Doc. 28 at 23-47.

Because the‘habcas revie_w standard requires that the state court’s ._decisjon be
contrary to or involx;e an uﬁreasbﬁablc; épplication ‘of cleaﬁy established :federal law, I
begin by reviewing the caselaw in the area of the admission of ,codefendahts’ statements.

Such statements can implicate the Confrontation Clause, which guarantees a defendant’s

19
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right “to be confronted wrth the witnesses agamst him.” U.S. Const. Amend. V1. This

____——-—’

right includes the.abxhty to-,cross-examme wrtnesses See Pomter v. Texas, 380 U.S. 400,

404, 406-07 (1965)

N

In Bruton v Umted States 391 U S 123 (1968), the Supreme Court ‘held that the

Confrontation Clause was wolated by the admrss1on of a non—testlfymg codefendant S
statement implicating ;the petitioner by,narne 1n the cnrne, despite ;an mstructron that the
jury not consider the statenlent against tﬁé defenda;rit. In l987, "the Court hegan defining
the contours of ]i_tgg, decrdmg that a codefendant s confessron which had been redacted
to eliminate all reference to the existence of the defendant dld not vrolate the .
Confrontatron Clause. Richardson V. ‘Marsh, 481 U S 200 (1987) In Rlchardson, the
Court left open the questlon of other types of redactlon statmg “[w]e express no oprmon 4
on the admissibility of a confession in which the defendant’s name has been replaced

with a symbol or neutral pronour.” - Id. at 211 n. 5 “The- Court partrally aaswered thrs

question in 1998 in ‘Gray V. Maryl d, 523 U.S. 185 (1998), concludmg that a “redaction

that replaces a d_efendant’s name with an obvrous mdrcatron of deletron such as a blank
space, the work ‘deleted,’ ora sirnilar syrnbol ” vrolates the Conﬁontatron Clause. ]d. at
192. | | -

The Third Crrcurt has consrstently held ina senes of federal habeas corpus cases,

that Bruton, chhardson, and Gray deﬁne the current state of the law with respect to non-

testifying codefendants’ statements.’ Washmgton V. Sec y Pa Dept of Coms., 801 F.3d

160, 165-66 (3d Cir. 2015); Eley v, Brickson, 712F. 3d 837 85657 (3d Cir. 2013);
Vazquez v. Wilson; 550 F.3d 270, 279 (3d Cir. 2008). -
- 20
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~* Taken together, the currént state of thé law is that there . -
1s a Confrontation Clause violation when a non-testifying
codefendant’s confession is introduced that harnes another:
codefendant, Bruton, 391 U.S. at 126, or that refers d1rect1y to
the existence of the codefendant in a manner that is directly
accusatory. Gray, 523 U.S. at 193-94. That is because such
statements présent “a substantial risk that the j jury, despite - -
instructions to the contrary [will] look( ] to the i mcnmmatmg
extra3ud1c1al statements in determining [the defendant’ sl T
guilt.” Bruton, 391 U.S. at 126. But there i 1s no violation 1f
the confession is properly redactéd to omit any reference ‘at
all to the codefendant, making it more llkely that the j Jury will
 be able to follow the couit’s instruction to disregard this-~ - " ¢
evidence in rendenng its verdlct chhardson, 491 U S at
208

Washington, 801 F. 3d at 166

Detectlve Lucke read a redacterl \;ersion ‘f’);f‘K’elsley.’ s Statement to the jury,lgsta‘t'ingﬂ

in relevant part as follows (w1th each mentlon of “the other guy of “the” other person” :

underhned for reference)

“Question Mr. Kelsey, were you present inside of
:3530.Willows Avenue on December 12 2009 when Wllham
Duval was shot?

“Answer: Yes.”. . .
“Question: How did you know the v1ct1m W1111am

- "Duval?:

“Answer From sellmg weed He sold weed.

“Question: How long had you known William Duval?

“Answer: About 15 years.

“Question: What did you know William by?

“Answer: “Dollar.” I also called him “Bill.”

“Question: Please tell us in your own words what

happened inside of 5530 Willows Avenue on December 12,
2009, when:William Duval was shot as well as the events
leading up to the incident.
- “Answer:- I bought some weed off Dollar. I went
home and measured it and saw that he shorted me a few
grams. I called back to the spot. I talked to Rob. I asked him
if he and also if Dollar had a scale. He said no and he said

21
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that Dollar isn’t there. I call.back a couple minutes later, not.
long. Icalled Rob again. That’s the only number I had. He
said that Dollar was there. I never talked to Dollar. We went
backaroundtoRob’s. . ;- i

“Question: When you first bought from the victim,
were you by yourself? '

" «Answer:. No.. I.was.with another guy.t' . ..
“Question: Who else was in the basement at that time?
«Answer: Dollar, Rob, and the other guy. .. . -

- “Question: How much marijuana did you buy.from
Dollar? -
“Answer: I bought an ounce. . ; .,

“OQuestion: How long after first buying the marijuana
did you return to Rob’s-house on Willows-Avenue?
S eanswer: About 20 minutes. o
“Question: Was the other guy with you when you
returned? I
“Apswer: Yes.. . . . . .. . .
“Question: Go ahead. Tell us what happened when
you returned to Willows Avenue. o
“Answer: We were coming down the alley and Dollar
...... ___was outside the house in the alley. We went back in the
- house.” Everybody, me, the other guy and Dollar went backin -

the house. We went into the basement. Dollar was on his
phone talking. When he hung up, I was telling him that what
1 had gotten from him was short. He said not to worry abouit
it. ‘I got younext time.” I said, “Fuck that. 1 want mine.”
Dollar was sitting in a chair. I was standing next to him.
When 1 said, “Fuck that, I want mine,” tie stood up and took
his jacket off. He came ouit of his jacket. That’s when 1
stepped back and'pulled out my gun. That’s when he stepped
towards me and we started tussling. '

«\We were tussling like that for a few seconds. That’s *
when I hiédrd a ganshot and T saw Will stumble a little bit and
thien fall backwards.  When he went down, I saw the blood
coming out of his neck. ‘That’s when I turned around and I

19t is not clear whether “another guy” was a redaction. The state court record
provided to this court did not include a copy of Kelsey’s statement.
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saw the other guy standmg there wrth a gun ralsed in h1s
hand . ' |

“I bent down and took my money out of Dollar §
pocket and then I leﬁ The other ggy was already out of the
door. "

Questron ‘When'you began strugglmg w1th Dollar
where was the other guy? © -
“Answer: - Behind me.’ AR
“Question: ‘When you heard the gunshots where d1d it
come from?
“Answer: Behind me where the other gliy was.’
“Question: How many gunshots drd you hear?

“Answer:-One. ' '
“Quéstion: WHat kmd of gun d1d you see m the other
guy’s hand?

Cre o dl

“Answer: A revolver.” - -

Questlon Do you know what callber that was?
“Answer: No, I didn’t know.” ~
“Question: What kind of gun dld you have?
“Answer: A nine (m1111meter) '
- Questlon Qld_you ﬁre your gun dunng thrs mcrdent?
D ‘ “Answer: No.
. “Question: What d1d you do w1th your gun aﬁer the
incident? -
: “Answer Threw it away I put mto a trash can ‘at 54th
and erlows .
Questlon Who else bes1des you Dollar and the
other guy was present in the basement durmg this incident?
‘ “Answer: Rob and another person I don’t know h1s
name.
“Question: Where were Rob and the other ; person
during this incident? -
“Answer: Dollar was srttmg m front of me and the
other guy was behind me and Rob and some. other guy were
over to my left. Ireally wasn’t paying them no mind.
Questlon Where did you go?
“Answer: All over.

“Question: Which way did thé other guy g0?

2
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«“Answer: He went towards 56th Street. I don’t know -
where he went from there. I'haven’t seen him since. -~ ..

NLT. 02/24/14 at 77.83 (emphasis added), . . <. -

o
A

When Petitioner presented his'Bruton claim on PCRA, arguing that the reference
to him as “the. other person” violated his. rights, the Superior Court rejected the claim on

the merits: . .

Vi

R As;[Pe:ti.tiqnqr]ﬁconce;qes, our Supreme. Court and this
Court have approved references to “the other guy” in place of
a co-defendant’s name in a confession. . . . Nonetheless,
[Petitioner] relies on . . . recent federal cases, to argue that
Kelsey’s statement was inadmissible because it contextually
implicated him in Duval’s murder. In other words, he

_contends that the redactions, combined with other evidence,

left the unmistakable impression that he was “the other guy””
referenced in Kelsey’s statement. This argument fails =
because, unlike the . . - Third Circuit, our Supreme Court has
distinguished the use of ““the other guy” in confessions from
the use of a blank space that the Supreme Court of the United
States considered in [Gray]. . . . S '
—  After Gray;our Supreme Courtheld that even when—-
* other evidence at trial, considered together with a redacted
.co-defendant’s confession, clearly implicates a defendant, the.
circumstances are insufficient to warrant suppression under
Bruton. Commonwealth v. Rainey, 928 A.2d 215, 227-28
(Pa. 2007). ... This Court has followed our Supreme Court’s
precedent and held that “there is no Bruton violation when
the accused is linked to the crime with other properly '
admitted evidence other, than the redacted confession; itisa

" Permissible instance of contextual implication.”
Commonwealth v. James, 66 A3d 771,717 (Pa. Super.
2013).0, P T
: " When determining if contextual implication violates a
.. defendant’s rights, we must consider “the potential prejudice.
ST to the defendant versus the probative value of the evidence, -
the possibility of minimizing the prejudice, and the benefits to
-the criminal justice system of conducting joint trials” - -, -
.. Rainey, 928 A.2d at 228. [T]here is little risk of prejudicing - - . .
.. {Petitioner] by admitting Kelsey’s statements and the benefits . .

24
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of a joint trial were significant. ‘Hence, pursuant to our

Supreme Court’s current decisional law, [Petitioner’s] ..~ -

underlying Bruton claim lacks arguable merit and he is not

entitled to relief on his first claim of [IAC]. - . e
Pa. Super.-PCRA, 2018'WL 4499704, at *2-3(citdtion to appellate brief omitted).

- In applying-fedetal habeas review; the Third Circuit has rejected the blanket nile:

adopted by the Pennsylvania Supreme Court on the ground that it constitutesari’ > ¢
unreasonable apbliéét_ion of the ‘fgct:b;_éxs'éd‘ inquiry reqmredby _fﬁe Supreme Court’s

. “e .
PN B

Bruton line of cases.’s -~

Couitts and dttorneys chetish bright-line ‘rules as such’
rules simplify their tasks and lay dut ciear paths for'them to
follow. Furthermore, it certainly is true that ordinarily the use
of a term like “the ot guy” wil satsy Bruto. "
Nevertheless, it is an unreasonablé application “of clearly
established Federal law under the décisions of the Supreme
Court of the United States” to hold that their use aiways will
be sufficient for that purpose. ~ . ¢ T

Vazquez, 550 F.3d at 281-82; see also Washington, 801 F.3d at 166 (application of a

blanket rule “is riof a reasonable view of the, law”); Williams v. Folino, 625 F. App’x 150,

156 (3d Cir. 2015) (not precedential) (“The Commoniwealth’s argument thiat clearly
established federal lawléei'mi!'tté(:i'_intrt')'ducti(')p of aredacted :Ic-dn_fe‘s;s'i‘dn that replaced the

defendant’s name with a généﬁc term §b long as a limiting;inétriuqfion was given

'*Respondents argue that the Superior Court avoided applying a blanket rule in
this case and took “a more holistic view of the statement.” ‘Doc. 28 at 39. However, the
Superior Court explicitly noted the different approaches taken by the Pennsylvania
Supreme Court and the Third Circuit when considering the admissibility of a redacted co-
defendant’s statement, and restated with.approval state court precedent holding that there
is no Bruton violation when the defendant is linked to the crime with evidence other than
the redacted confession. Pa. Super.-PCRA, 2018 WL 4499704, at *2. Such language
essentially amounts to the blanket rule rejected by the. Third Circuit in its analysis of
Supreme Court precedent.
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understates all that must be considered under established Supreme Court precedent.”).
Rather the Circuit Court has interpreted Bruton, Richardson, and: Gray to re;_quire the
court to determme if the redacted statement “permlt[s] Jurors to mfer wrthout reference
to any other evrdence that the statement refers to the defendant ” Wﬂhams 625 F
App X at 156 (crtmg _(iral, 523 U. S at 196) | | |

In makmg th1s determmatron the Thlrd Crrcurt has noted that “the number of
persons 1nvolved is srgmﬁcant » Vgguez, 550 F 3d at 282 In nggtz, the court

drscussed the drfference between the admrssron of a redacted statement referrmg to “the

other guy” in a case mvolvmg three people, crtmg Umted States V. chhards, 241 F 3d

335 (3d Crr 2001) and one mvolvmg ﬁﬁeen people, crtmg nester V. Vaug@ 382 F. 3d
394 (3d C1r 2004) The court explamed “because Rlchards mvolved only three people
.. the redactrons [“my fnend” and “msrde man”] were ‘tantamount to an exphcrt

reference to fEc co-defcndant a_gguez, 550 F. 3datﬂ82 (quotmg chhards 241 F 3d at

401) However in Pnester “at least fifteen persons were mvolved SO that the use of ‘the

other guy or another guy d1d not pomt to any person ” Id. (cmng Pnester 382 F.3d at

399-400).

{

| In Vaz azquez, the evrdence showed that three mdlvrduals were mvolved ina
shootlng, and in hrs statement read at t:nal Vazquez s co—defendant demed bemg the

shooter 550 F 3d at 273 The court concluded

The fact that there were only two possrble shooters
under [the co-defendant’s] statement should have made clear -
to the trial court that . . . [the Jury] was almost certain to
conclude that the mdrvrdual [the co-defendant] describedin .. .. .
his redacted statement as “my boy” or “the other guy” as the

Y S G
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‘shooter v was Vazquez because [the third co-consprrator] was "
not on trial and the Commonwealth argued that Vazquez fired
the fatal shot. “ - AT

Id. at 281. L1kew1se in erhams a case mvolvmg two co-defendants accused of murder

the Third Circuit found that the redactlon in the co-defendant s statement to 1dent1fy
Williams as “his boy was tantamount to usmg erhams name. “[T]he Jury knew that
there were only two people mvolved in the shootmg and only two people were on trial for
the crime to whlch [the co-defendant] confessed and the Commonwealth argued that
Wllllams was ‘the shooter ” 625 F App X at 156 o |
In assessmg the exrstence of a Bruton v1olat10n. l’etltloner s case is most srmrlar to
erlrams The Commonwealth’s theory was that Petmoner and Kelsey consprred to rob

Duval after a drug sale and that Duval was krlled in the events that followed The

Commonwealth presented wrtnesses (Gore and Lester) who saw two men amve at the

scene and draw handguns w1th one of the W1tnesses (Gore) 1dent1fymg them as Kelsey

and Petltloner Both defendants adrmtted they were present - Kelsey in h1s pohce
statement and Petltloner when he turned himself in to pohce and when he spoke wrth a |
fellow i Inmate and admitted the shootmg The Commonwealth also presented ev1dence‘
that Duval was shot twwe and krlled dunng a tussle between hlmself and Kelsey after
Whlch Kelsey went through Duval’s Jacket and he and Petltloner ﬂed the scene. N N.T.
2/25/ 14 at 58-73. Kelsey and Petltroner were the only two people on trial, and Kelsey
gave a statement to the pohce 1nd1cat1ng that he went to the res1dence w1th another
person, engaged in a tussle w1th Duval who was shot and 1dent1fymg the other person”

as the shooter. Under these circumstances, using “the other person” was tantamount to
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identifying ’Petitio:ner by name. Under the fl‘}hird}.Circuit precedent?of Wash_ingt on, Eley,
and Vazquez, the.S:uperior Court’s deci.sion{ygas an objectlyely umeasonable application
of Bruton and its p.rogeny.v | R
o Bruton violatlons are subject to a harmless error analys1s §ee, ;e_g_, Washingtl ' on,r
801 F. 3d at 170. Therefore before grantmg habeas rehef the court must determine if the

error had a “substantral and mJunous eﬁ‘ect on the farrness of the trxal Fry v. Pliler, 551

U S 112 121 (2007) (quotmg Brecht V. Abrahamson, 507 U S 619 637 (1993)) “When

a federal Judge in a habeas proceedmg is m grave doubt about whether a tnal error of
federal law had substantlal and injurious effect or mﬂuence in determmmg the ;ury s |
verdrct,”’ ie., ‘Vvhere the matter is s0 evenly balanced that [the judge] feels hrmself in .
vrrtual equrporse as to the harmlessness of the error,” “the error is not harmless
O’Neal V. McAmnch 5 13 U S 432 435 36 (1995). 16 “ln other words, ‘the uncertam
Judge should treat the error, not as 1f it were harmless_but asifit affecte‘d‘the verdJct ”
Wllhams, 625 F. App p 4 at 157 (quotmg O’Neal, at 435) |
Here, the ev1dence was more than sufﬁcrent to support Petltloner ’s conyrctrons
mdenendent of Kelsey s statement As prevrously noted the Commonwealth presented
two eyewrtnesses one of whom (Gore) d1rectly 1mp11cated both Kelsey and Petrtroner in

Duval’s murder and robbery Gore testrﬁed that he and Kelsey were friends, that he had

seen Petitioner with Kelsey on prlor occasrons, and that he had no doubt that Kelsey and

" 16Because the Superior Court did not reach the issue of harmless error, there is no
state court decision to which to defer on this issue. See Davis v. Ayala, 576 U.S. 257,
269 (2015) (requiring the federal court to defer to harmless error determination made in
state court).
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Petitioner were the perpetrators N.T. 2/21/ l4 at 51 52-53 78. In addition to his
famlhanty w1th both men Gore explamed that the basement was well-ht with lights and a
television, and that he w1tnessed the shootmg from five feet away Id ‘at 62-63. ‘Other
trial ev1dence placed Petltloner at the scene. Fo or example Petitioner told pohce that he
was present for the murder but did not see anythmg, and he later told a ﬁ-rend and fellow
inmate (Haley) that he had shot a man in the neck (where Duval was shot) and then’ gave
Haley a note askmg hlm to k111 Gore Wthh events took place Just a few days aﬁer Gore
testlﬁed agamst Petltloner at h1s prehmmary heanng No other mdmduals were .
unphcatedmtheDuvalkilhng A o
Vlewed in the context of thrs ev1dence I conclude thatthe Bruton error 'd1d not
have a substantlal and mjunous effect on Petltloner' S tnal Although the evxdence does
not ahgn perfectly W1th the evrdence in any of the recently demded Bruton cases from the

Third C1rcu1t it more closely resembles cases where the error was found harmless

F1rst, evidence of Petmoner S gullt was as strong as the ev1dence m cases that
allowed the conv1ct10n to stand despite the Bruton error. In Bond V. Beard the court
descnbed the Commonwea]th’s evrdence as “extenswe »? mcludmg the testlmony from an
eyewrtness who had an unobstructed v1ew of the shooter dunng the robbery and who was

'

absolutely certam” that Bond was the shooter a statement by another witness
1

1dent1fymg Bond as the shooter but who recanted the statement at trial, and a confession

by Bond. 539 F.3d 256, 262, 276.(3d Cir. 2008).. Although ;th'e court-found a Bruton

29



Case 2:19-cv-03303-CDJ Document 39 Filed 10/27/21 Page 30 of 59

violation,? the court found that the other, evidence left no basis for “grave doubt” about
the harmlessness of the error. Id. at 276. Likewise, in Williams, the court found that the
Bruton violation was harmless in light of siggiﬁgént_ cvidencc‘jqqlgding an eyewitness

identification by a man who testified that the shooter turned and faced him and that he

_ rgcognized Williams. 625.F. App’x at 152, 157.. The wimess_testiﬁed that Williams,

wearing a hooded sweatshirt, shot the v1ct1m and fledtoa pickup truck, and there was
corroborating testimony from several, gt:h?flyyimess‘e,szljegarding the man in the hooded
sweatshirt and th'e}. Qick_l}p: truck, gnd _gggtimon_y that: a sir_gilarly. dressed man had
thregtgpgd the rgo;hsr_'Qf thg v1ct1m’s clt'xildggrli’er ghg sarﬁe eve@g. Id. at 151-53, 157-
58. Additionally? there was gyid__enc_e_ tEat V}hlhams cgnfesseé to the shooting on tv;ro
occasions while incarcerated. Id. at 153-54, '158.. o |

Here, as previously noted, Gore testified that he was familiar with and identified

‘both Petitione} and Kelsey, having Wimessed the shooting and robbery from a short

distance, in a well-lit room, with ;:orroborating testimony from Lester. Additionally,

Petitioner told police that he was present and he told fellow inmate Haley that he had shot

“the guy” in the neck.

Conducting a “fact-intensive” inquiry and considering the “quantity and credibility

of other incriminating e_videx_lce,” Williamé,~6'2A5 F. AAp‘p"x‘ at 157, I conclude that the

evidence here is analogous to that in Bond and Williams, and distinguishable from that in

17"The Bruton error in Bond was more significant than the error here. Both Bond
and his co-defendant gave a statement implicating himself and the other, and the
statements were both redacted to use neutral references in place of the other’s name..
However, as to Bond, the prosecutor used the term “the killer” rather “the other guy” and
stated that the co-defendant identified Bond by name. '539 F.3d at 275. . :
. P 30 o . .



*

¥

Case 2:19-cv-03303-CDJ Document 39" Filed 10/27/21 Page 31 of 59

Vazdquez and Washington. ‘The eyewitness testimony presented by Gore and

corroborated by Lester was éomp'elling, Petitioner placed himiself at the scene of the -
crime, and Petitioner subsequently attempted to Have Gore killed to prevent him from
testifying at trial. Also, the trial court instricted the jury on three occasions that it-could
not consider Iﬁ(eléve)f’s.Vstatem‘ent'against Petitioner. Finally, althougti the evidence did hiot
establish with certainty whether Kelsey or Petitiotier fired the fatal shot, the identity of
the shooter s immaterial because Petitionér was convicted of Secehd4degreé rather than
first-degree murder under Peﬁnsy1§ania"e‘ felohy-murder riile. See 18 Pa CS.A. §
2502(b), (d) (second-degree murdsr defined as a criminal homicide comiritted while
defendant is engaged as prmmpal oraccomphce in commission of, or flight from, a
robbery). B o

Thus, I find that a Bruton violation occurred but that it was harmless. Because

Petitioner would not be entitled to relief on the ﬁrrderlyihg Confrontation Clause claim, I

conclude that trial counsel cannot be held ineffective for failin.gte' raise this claim. See

McAleese v. Mazurkiewicz, 1 F.3d 159, 169 (3d Cir. 1993) (counsel not ineffectiva for

failing to pursue meritless claim) 18

C. Ground Two IAC for Falhng to Sever Tnal

In a related cla1m Petltloner argues that counsel was meffectlve for fallmg to filea

motion to sever hlS tnal from that of his co-defendant Kelsey Doc 1 ﬁ[ 12 (GROUND

18Petltloner argues that a COA should issue on the questlon whether a Bruton
violation resulted in prejudice. Doc. 38 at 18-19. Because the prejudice discussion here
falls within Third Circuit caselaw, I do not recommend 1ssuance of a COA.
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TWO) & at 14-15; Doc.-10 at 42-58 (“Issue Two”). Respondents counter that the claim’
is meritless. Doc.-28 at 48-49. N

Respondents note that the Superior Court rejected this 'claim‘.on'PCRA appeal, .. .
holding that severance was not warranted under Pennsylvania Rule of Criminal
Procedure 583. Doc. 28 at. 48 To the extent Respondents imply that the issue was raised
entirely as a matter of state law, I drsagree In h1s PCRA petltlon Petmoner averred that
severance was the only way he could recelve “a falr tnal » C1tmg federal law, see PCRA
Pet. at Ground (b)(lV), and he mvoked Bruton saymg Kelsey s statement could not have
been introduced against him if they had been tried separately Id. at Ground (b)(vii), (ix).
Although the Amended PCRA petmon drd not explrcrtly refer to due process or
fundamental fairness, and drd not c1te federal law it also referred to Petmoner s Bruton
claim. Amended PCRA at 28 ,(.referrmg to “Clarm 1”) In his habeas petition, Petitioner
similarly argues that severance wa réquired to recei\7e_a fair trial. Doc 10t 50 (citing

Zifiro v. United States, 506 U.S."5'34, 539'(1993) (trial court should grant severance

under Fed. R. Crim. P. 14 where “there is a serious ri¢k that a joint trial would . . .
prevent the j Jury from makmg a rehable Judgment”))

Therefore, read Petmoner s severance c1a1m as an argument that the admission of
certain evidence at the _]emt tnal resultedm a demal of due process. Sueh ev1dent1ary

claims are “best left to the province of the ‘trial judge,” Yohn v. Lm}e; 76 F.3d 508, 525

(34 Cir. 1996), and “are not "consi'der'ed to be of cdnStittltiona_l' _iJrOportion, cognizable in
federal habeas proceedmgs unless the error depnves a defendant of fundamental fairness

in his criminal trial.” Bisaccia v. Att’y Gen. of State of N.J., 623 F.2d 307 312 (3d Cir.
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1980). To constitute a denial of fundamental-faimess, “the evidence erfoneotisly'
admitted at trial must be material in the sense of a crucial, critical, highly significant
factor.”. Jameson v. Wainwright, 719 F.2d 1125,:1127 (1 1th Cir. 1983)."

In reviéwing thiis'claim on PCRA appeal, the Superior Court stated:

" Severance of defendants is govered by Pennsylvania
Rule of Criminal Procedure 583, which provides that, “The
court may order separate trials of offense$ or defendants; or '’
provide other appropriate relief, if it appears that any party
may be prejudiced by offenses or déféndants being tried
together.” Pa. R. Crim. P. 583. When considering a motion
to sever, 4 trial court should consider theé following factors: “

(1) whether the number of defenddnts orthe - © -
complexity of the evidence as to the several e
defenidants is such that the trier 6f fact probably < "
. will be unable to distinguish the evidence and L
" apply the law intelligently as'to the charges -
against each defendant; (2) whether evidence. . . .
- not admissible against all thé defendants '
. probably will be considered againstadefendang L —-
notwithstanding admonitory instructions; and =~ o
(3) whether there are antagonistic defenses. o

Commonwealth v. Brookins, 10 A.3d 1251, 1256 (Pa. Super.
- 2010).... ’ -

It is well-settled that “joint trials are preferred where
conspiracy is charged.” Commonwealth v. Cole, 167 A3d _
49, 57 (Pa. Super. 2017) . ... Moreover, the “‘potential
prejudice to a defendant from the use of a non-testifying co-
conspirators’ statements must be balanced against, the
demands of judicial economy and desire for verdict
consistency.” Commonwealth v. Oliver, 635 A.2d 1042,
1044 (Pa. Super. 1993). . -

In this case, there were only two defendant and the
complexity of the evidence as to the two defendants was low.
Hence, the jury could easily distinguish the evidence and,
apply the law intelligently as to both [Petitioner] and Kelsey.

- Thus, the first factor weighed against.severance. .
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.. Asto the second factor, [Petitioner] faced minimum
prejudice from the admission of Kelsey’s statement. "
[Petitioner], in his statement to police, admitted that he was
present during the murder. The evidence that [Petitioner] was -
armed at the time of Duval’s murder and the evidence
regarding the robbery of Duval would also have been'
. admissible if [Petitioner’s] trial were severed from Kelsey’s
' trial. ‘Hence, the only portion of Kelsey’s statement that was
. not cumulative. was that portion alleging that [Petitioner] shot
" Duval, The persor that shot Duval, however, was immaterial o
to [Petitioner’s] second-degree murder conviction. If
Petitioner] conspired with Kelsey or participated inthe =
robbery as either a principal or accomplice, and Duval was
- miurdered during that robbery; [Petitioner] was guilty of
~ second-degree murder. All of the evidence related to
i [Petitioner’s] participation in the robbery would havé been e
~ admissible in a separate trial for [Petitioner] and the evidence
" that [Pétitioner] was present at the time of the murder would
also have been admissible at a separate trial.

As to the third factor, [Petitioner’ s] and Kelsey’s
defenses were not so‘antagonistic as to cause prejudice.
[Petitioner] argues that Kelsey shot Duval while Kelsey

* . argued thit [Petitioner] shot Duval. 'There was no other
portion of Kelsey’s defense that was antagonistic to -
[Petitioner’s] defense. Our Supreme Court has held that .
defendants pointing fingers at each other is insufficient
antagonistic defenses to warrant separate trials. See
Commonwealth v. King, 721 A.2d 763, 771 (Pa. 1998)
- [citation omitted].: ‘ S IR

Pa. Super.-PCRA, 2018 WL 4499704, at *3-4. Because the underlying claim lacked .- .
arguable merit, the Suf)erior‘cburtconcluded that counsel was not ineffective for failing

to file a severance motion. Id. at *4.1

19To the extent the state courts decided Petitioner’s severance claim solely under
state law, the decision is not reviewable. See Estelle v. McGuire, 502 U.S. 62, 67-68
(1991) (“It is not the province of a federal habeas court to reexamine state-court
determinations on state-law questions.”).
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Under principles of due process, the determination of the state courts is neither
contrary to, nor an unreasonable applicatio’nT o’f f'Stipreme Court pfé“cédéént 'hecause the
joint trial did not depnve Petrtloner of fundamental farrness Co-defendants pointing

fingers at each other is msufﬁcrent to warrant separate tnals as a matter of due process.

See United States V. V%t, 89 F.3d 10501 1095 (3d Cr“rv 1996) (“COlirtS h'av’é consistently
held that ﬁnger-pomtmg and blame-shrftmg among coconsplrators do not support a
finding of mutually antagomstrc defenses”) see also Zaﬁro 506 U S at 538 540
(“[m]utually antagomstrc defenses are not pre3ud1cral per se and “defendants are not
entitled to severance merely because they may have a better chance of acqurttal in
separate trials™). Moreover, Petltloner cannot show preJudlce beeause all of the evidence
related to his presence at the trme of the murder bemg armed at the tlme h1s involvement

in the robbery, and his mteractron W1th Haley, mcludmg h1s request for Haley to murder

Gore, would have been admrtted agamst h1m ina separate tnal Whlle Kelsey s
statement would not have vbeenxadrmttedm a separate tnal, glven,- the totality of the other
evidence, it cannot be said that admission of his staternent _-_renderedPet'itioner’s trial
fundamentally unfair.

For the aforementioned reasons, I conclude that Petitioner 18 not entitled to-relief

on his severance claim.
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* " D. ' Ground Ten: Sufficiency of the Evidence

" In Ground Tén, Petitioner argues that the evidence was insufficient to support each
of his convictions. ‘Doc. 1.9 12 (GROUND TEN) & at 28.% ' Respondents counter that -
the claim is meritless. Dac. 28 at 62-46'6.- T

Principles of due process dictate that a person can be convicted of a crime only if,

“after reviewing the ev1dence in'the hght most favorable to the prosecutlon any rational

" trier of fact could have found the essentlal elements of the crime beyond a reasonable

doubt » ackson V. ergga, 443 168 S 307 319 (1979) (emphasrs in ongmal) seealso In
re Winship, 397 U S 358 364 (1976‘)‘,' ulhvanv Cuyler, 723 F 2d 1077 1083 84 (3d
Cir. 1983). Accordmgly, n: rev1ewmg ehallenges to the sufﬁcrency of the evidence, a
court must determme “whether aﬁer rev1ewmg the ev1dence in; the hght most favorable
to the prosecutlon __Y ratlonal trier. of fact could have found the essennal elements of the
crime beyond a reasonable doubt ubt.” Sulhvan 723 F'Z_d at 1083- 84 (quo _glackson 443
U.S. at319) (emphasrs m ongmal) Pennsylvama courts follow the same rule. See
Commonwealth V. Tnll, 543 A. 2d 1106 1112 (Pa Super 1988) (verdlct w111 be upheld
if, ‘“vrewmg the. evrdence in the hght most favorable to the Commonwealth and drawing
all reasonable inferences;favorable to the Commonwealth, there 1s sufﬁcrent evidence to
find every element;of the crnne beyond areasonable doubtj’) (quotmg ¢ommonwealm V.

i - 35. N

Griscavage, 517 A.24 1256, 1257 (Pa. 1986).

e . v . s T ) L
v . o o . . . '

2°Pet1tloner did not address this cla1m in his 68-page memorandum of law (Doc.
10) or his 25-page reply brief (Doc. 35).
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In reviewing Petitioner’s spfﬁcignpy'g_?laix};.on dirgqt*app\eal, the ,‘Supeﬁor.Court
affirmed the denial of relief on the basis of the trial court’s opinion. .Super. Ct.~Direct at
3-5. In that opinion, Judge:Geroff reviewed the evidence as to each of Petitioner’s . -
convictions in detail in rejecting the sufficiency claim.: As to the counts-related to the
killing of Duval charged in CP 51-CR-0004555-2010, Judge Geroff stated:

. [Petitionier] challenges his convictions for conspiracy,: ;-
robbery, and second-degree murder on the grounds that the
* . evidence was insufficient to-convict him of any.ofthese: ¢ .
crimes. To be convicted of a conspiracy, a person must have
- . -agreed with one or more persons t6-commit a‘crime; he must = |
have intended to commit the crime; and one or more of them
must have committed an‘overt act in furtherarice of the’ © . . - e e
conspiracy. 18 Pa. C.S.A. § 903. A person is guilty of
‘robbery if, in thé ‘coutse of committing a theft; he inflicts - - .
serious bodily injury upon another. 18 Pa. C.S.A. § 3701.
- [Petitioner] was convicted of second-degree murdér:” A -.
criminal homicide constitutes murder of the second-degree
* - when it is committed while [the] defendant was engaged.as a s
. __principal or an accomplice in the perpetration.of a felony. 18 .
- Pa’CiS.A.§2502. - : B L S SRR
With regard to the murder, conspiracy, and robbery
‘convictions, the evidence is sufficient to sustain the - -.
_ convictions. The evidence, taken in the light most favorable
 to the Commonwealth, and with all reasonable infererices -
therefrom, is sufficient for the jury to have concluded that 4 _
'~ éach and évery element of the crimes charged was established . - ' .-
beyond reasonable doubit. , ,
© The evidence shows that thére was a dispute between -
Kelsey and the victim over marijuana; that [Petitioner] was .
“*with'Kelsey- in thie basement when thé miurder occurred; that
he entered the basement at about the same time Kelsey did;
that both he and Kelsey were armed; and that at least oné of =
them fired at the victim. The evidence also shows that after
the victim had been shot, Kelsey, [Petitioner’s] co-
conspirator, went into the victim’s pockets. Also, Kelsey and
[Petitioner] both left 5530 Willows Avenue at approximately
- the same time.: In addition, the evidence showed that
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[Petitioner] gave Haley a note for a contract to kill a witness,
Robin Gore.

. There is sufficient evidence that Kelsey and o
[Petitioner] entered into and carried out a conspiracy to rob
the victim. According to Gore’s testimony, there had been a
marijuana purchase in the basement of 5530 Willows Avenue
earlier in the evening, [N.T. 02/20/2014] at 57. Before' "
Kelsey came over and : hot the victim, Kelsey told Gore that
something was short with the transaction Kelsey had made
earlier in the evening With thie decedent. Id. at83-84.
Lamont Lester gave similar testimony; Lester testified that
Kelsey, before pointing hi$ gun at the victim and shooting

him, told the victim, “I thought you hadit.” (N.T.

02/20/2014, p. 85, 103)." [Petitioner] admitted to Sergeant
Flaville that he was present for the homicide. (N.T. =
02/24/2014, p. 46). . . . Gore testified that [Petitioner] was

not only in the basemient with Kelsey, but was armed when
the murder happened; Gore'also testified that [Petitioner]
fired his gun at the victim almost immediately after Kelsey
fired his. (N.T. 02/21/2014, p. 60): Moreover, Gore testified
that Kelsey went into the pockets of his victim after the
victim had been shot. Id. at 61, 92. A conspiracy torob a
victih may reasonably be inferred from the fact that after
Kelsey went into the victim’s pockets, both defendants left at -
about the same time. Id. at 66, (N T.02/20/2014,p.87). 7
Based on the facts presented at trial, there was sufficient
evidence for the jury to convict [Petitioner] of conspiring with’
Kelsey to rob the victim. o = - o
” There is sufficient evidence to convict [Petitioner] of
robbery. .. . As already stated, the evidence shows =
[Petitioner] entered into a conspiracy with Kelsey to rob the
victim. In the course of committing the theft, [Petitioner]
inflicted injury on the victim; . . . Gore testified that ..
[Petitioner] fired a gun at the victim after the victim had
already been shot. (N.T. 02/21/2014, p. 60). Gore testified
that Kelsey then went into the victim’s pockets probably with
the intention to take marijuana. Id.at 61,92, 107.

There is sufficient evidenceto convict {Petitioner] of -
second-degree murder. . . . The evidence shows that either
[Petitioner] or Kelsey committed a criminal homicide by
delivering the fatal shot to the victim’s body. Dr. Gulino
testified that the manner of death was homicide and that there
were two bullets in the victim’s body. (N .T..2/20/2014, p: 74,
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67). Dr. Gulino also testified that the cause of death was the -
gunshot wound to the neck. Id. at 73. Even if Kelsey was the
one who fired the fatal shiot to the neck, [Petitioner] was his .
accomphce in the conspiracy to rob the victim. [Petltloner],
therefore, 1s cnmmally liable for the second-degree murder of
the victim even if [Petmoner] d1d not actually fire the fatal -
shot. .', . Based on the testrmony of the witnesses, there was
sufficient evidence for the j juryto infer that  Kelsey fired the
fatal shot to the neck. The ev1dence shows that Kelsey was
the one who d1rectly commrtted the cnmmal hom1c1de and
that [Petltloner] was his accomphce “There is, therefore;
sufficient evxdence to conv1ct [Petmoner] of’ second-degree
murder. - A

[Petltloner] also argues that there was msufﬁment
ev1dence to convict him of carrymg a. ﬁrearm w1thout a ;
license, carrying a ﬁrearm on the public streets and [PIC]

To find the defendant guilty of carrying a ﬁrearm
without a license, three elements must be proved beyond
reasonable. doubt 18 Pa. C.S. A. § 6106 First, that the
defendant carried a firearm concealed on or.about his person
second, that the defendant was not in his.home or place of
business; and third, that the defendant did not- have a valid

~ and lawfully issued Ticense for carrying the fir firearm. Id, First,
there was.sufficient evidence [Petltloner] carried a firearm
concealed on or about his person. . . -[Petitioner] was in the -
basement with a gun, and he clearly had not been invited. It
would have been reasonable, therefore, for the j Jury to infer
that [Petitioner] traveled to 5530 Willows Avenue with his _
firearm concealed on or about his person. Second, ,
[Petitioner] was not in his home or place of business. Third,
the evidence showed that [Petltloner] did-not have a vahd and
lawfully issued 11cense for carrymg hlS firearm. . (N T
02/24/2014, p. 95).". :

To finda defendant gurlty of [PIC] three elements
must be proved beyond reasonable doubt. * 18 Pa. C.S:A.

- § 907: First, that the defendant possessed an item; second,
that the item was an instrument of crime; and third, that the
defendant possessed the item with the intent to employ it -
criminally. Id: According to Gore, [Petitioner] fired a gun at
the victim after the victim had already been shot.. AN.T.
02/21/2014, p. 60). [Petitioner] possessed an item, a gun,
which was an instrument of crime, and which he clearly
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intended to empl'oyicrir'nivnéllly:.' Tiaérc was, therefore,.

sufficient evidence that [Petitioner] possessed an instrument .
of crime.. . T o
" To find the defendant guilty of carrying a firearm on
the public streets, each of the following elements mustbe
proved beyond reasonable doubt. 18 Pa. CS.A. § 6108:
First, that the defendant carried a firearm on the public streets

of Philadelphia, and ééc:’Q';id, that the defendant did not have a

valid and lawfully issued license to carry the firearm. Jd.” "

The evidence was clearly sufficient to establish both elements
 beyond reasonable doubt. I |

Trial Ct. Op. at 16-19;2]-22; As fo the ‘charges of olicitation to commit murder and

retaliation again‘st?%;féit_’nes:sr chargedm CP5 1:CR-0006164-2010, Judge Geroff stated:

© ' Aperson is guilty of retaliation dgainst a witness if he-
harms another by any unlawful act or engages in a course of -
conduct or repeatedly’ commits acts which threaten another in
retaliation for anything lawfully done in the capacity of ’
witness: *18 Pa.C.S.A- §4953, The evidence was sufficient
to convict [Petitioner] for retaliation against a witness, -
because the note Haley was given by [Petitioner] was fora -
—contraét to kill Robin Gore, a witness-who had lawfully ——
testified as a witness against [Petitioner] at the preliminary ~
", According to Haley, [Petitioner] gave Haley the note
and-explained to him the situation that had happened. (N.T. °
02/21/2014, p. 16). Haley téstified that the note [Petitioner]
provided him was for a contract to kill Robin Gore, and that
the note had contained Gore’s address. Id. at 17.- When
shown the noté in court, Haley immediately identified it. Jd.
at 19. Haley identified [Petitioner] in court and testified that
he had known [Petitioner] for years. Id. at 14, 15. Haley
testified that he had been part of the Black Mafia, a criminal - .
organization with a brutal reputation in Philadelphia. Id. at
.-23. The jury could have reasonable inferred that [Petitioner] -
was likely to have known of Haley’s reputation as part of the
organization; the jury could have also reasonably inferred that
he approached Haley because he thought Haley would have
the experience and the willingness to assist him in killing a
witness whom he [[Petitioner]] had seen just days earlier at
' the preliminary hearing. (N.T. 4/13/201[0], p. 6.)
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Haley testified that he went to his counselor with the
note just a day after receiving it from [Petitioner]. ‘(N.T.
2/21/2014, p. 20). In addition, Detective Lucke testified that
he heard from Haley’s counselor about the note on April 16,
2010, just thiree'days after the preliminary hearing: (N.T.
2/24/2014, p. 64). The timing, therefore, would have "
provided the jury with a reasonable inference that within days
of [Petitioner] seeing Gore at the preliminary hearing, = °
[Petitioner] decided to try and persuade Haley to kill Gore to
preventhim ... ffom testifying dttrial, =~~~

- Moreover, there is nio reason Haley would have known
the name or address of the witness until he was approached
by [Petitioner], who told him about Gore and gave him a note
containing Gore’s address. Detective Lucke stated at trial

.that he made no threats or promises to Haley. /d. at 66-67.
Detective Lucke also stated at trial that he had no prior
knowledge of Haley’s connection;to the case. Id. Attrial,
Haley corroborated Lucke’s testimorly about the note by .
indicating that no one had thxjeéteqéd'_c')r:pr.omigéd h1m .
anything in return for his statement. (N.T..2/21/2014, p. 23).

- Haley’s testimony, along with the other evidence | )
presented at trial, provided sufficient evidence to convict
[Petitioner] of solicitation to commit murder. A person. is
guilty of solicitation to commit a crimé if with the intenf of _____
promoting or facilitating its commission he commands,
encourages or requests another person to engage in specific
conduct which would constitute such crime or an attempt to
commit such crime or which would establish his.complicity.in
its commission or attempted commission. 18 Pa. C.S.A.

§ 902. [Petitioner] solicited Haley to commit murder when he
asked Haley to murder witness Robin Gore by giving Haley
the note in question. The evidence presented was sufficient to
convict [Petitioner] of solicitation to commit murder;

Trial Ct.Op.at1921. .- ., . '

The decision of the state courts is neither contrary to, nor-an unreasonable

application of, the Sup'réme Court’s Jackson decision. "443 U.S. at 319. Judge Geroff

accurately set forth the elements of each offense under state law and identified in detail

how the evidence adduced at trial (consistent with the summary set forth above) was
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sufﬁc1ent to satlsfy the elements of each offense beyond a reasonable doubt, and the
Supenor Court adopted Judge Geroffs ana]ysrs of this clarm in 1ts entrrety

| Although Petrtroner does not expand on thrs cla1m in hJS petition or brreﬁng,
arguments related to the sufficiency of the evidence may be gleaned from hlS statements

addressmg prejudlce generally and harmless error in the context of hrs Bruton claim. In

domg so, much of Petrtloner s argument amounts toa request to re-welgh evrdence and

reassess the cred1b1hty of wrtnesses, wh1ch a federal habeas court cannot do. See

' ‘Marshall V. Lonberger, 459 U.s. 422 434 (1983) (“federal habeas courts [have] no

hcense to redetermme credlblhty of wrtnesses Whose demeanor has been observed by the
state trial "co ”) For example Petrtloner argues that Gore was not a credlble wrtness
because he mltrally told pohce ofﬁcers that the two assarlants wore masks Doc. 10 at 31,
38 and that Haley was not a credlble wrtness because he was an admitted murderer,
convicted felon, and member'oftﬁe Black Maﬁa Who‘t‘estlﬁed under an-immunity from  ——
pr‘osecution‘agreement. _I_d;lat3‘8‘, 63-64. Tn his trial court opinion on direct appeal, Judge
Geroff explained why it was ‘lexnectable”%that Gore would not be complete1y
forthcommg about what had hanpened when he first spoke to police, Trial Ct. Op. at21,
and the judge explained how the jury could make reasonablé inferences from Haley’s
testimony. Id. at 19-21. Because this’ court Ais-.bou‘nd by the trial court’s credibility
determinations,‘ trial ev1dence from Gore and Haley is properly considered in the context
of a sufficiency cla'rm.

There being no error in the trial court’s analysis, and upon view_ing the evidence in
the light most favorable to the prosecution, it is clear that “any rational trier of fact could
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(it .

have found the essentlal elements” of each of the cnmes beyond a reasonable doubt

Jackson, 443 U S at 3 19 Therefore I ﬁnd that Pet1t1oner 1S not entltled to rehef on hrs

i [

sufﬁcrency cla1m
E. Defaulted Clalms

s oL [

Petltroner s remammg clarms most of whmh allege .IAC are defaulted because he
did not ralse them in the state courts and he ls notv precluded from domg so. Petltloner
relies on Martmez V. Ryan, 566 U S 1 (2012), to ‘overcome the default of hJS IAC clarms
As prevrously explamed in I\M the Supreme Court carved out a narrow exceptlon
to the rule that meffectlve aSS1stance of PCRA counsel does not prowde cause to excuse a
procedural default, holdmg that “[1]nadequate assrstance of counsel at uutral-rev:ew |

collateral proceedmgs may estabhsh cause for a pnsoner s procedural default of a clarm

of ineffective assistance at trial.” 1d. at 9. With respect to each defaulted IAC claim, I

will dispense wlth the multi-step Martinez analysi‘s. and find that each underlying claim of
ineffective assistance of trial counsel is meritless._ V_S_eve 28 USC § .2254(b)(2) (-“An- _
application for a writ of habeas corpus may be denied on the merits, not\withstandi_ng the
failure of the applicant to exhaust the remedies availabl__e in_.the courts of the State.’f).

1., Ground Three: IAC for Failing to Seek Jury Instructron
' Regarding Haley’s Immumty Agreement =

" Petitioner argues that counsel wis ineffective for farlmg to seek a cautlonary Jury
instruction regarding witness J erry Haley’s 1mmumty agreement. Doc. ] 7112
(GROUND TI-IREE) & at 19; Doc. 10 at 58 63 (“Issue Three’ ). In his supportmg

memorandum of law, Petitioner raises a different inéffectiveness claim related to a Jury
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instruction, specifically that counsel was ineffective for failing to request an instruction
on accgr;li;li:cé féé;imony ;egaiding Haley. 'Doc. 10 af 58. Responcients ééimtéi that Bcﬁh
versions of the claim are defaulted. .l')dc.. 28 at. 49-51. e

Becéﬁéé Both clalms lack merit,. I wiﬁ feject them on fhatz ground First, as to a
cautiona.ry mstructxon regh?diﬁg W1tness Héley’s immunity agréeni&e‘ﬂt',uPé'titionef’s claim
is ﬂavléedwl:')évc‘:a;.u:s;é thidgef Géfbf% issf\;ed. thevery 'ihsﬁ'ﬁCﬁbn Petitioner claims his trial

counsel failed to obtain. After granting the Commonwiealth’s request for immunity,

Judge Geroff instructed the jury that Haley “is now immune from prosecution if he

should testify in a mariner that might incriminate himself” N.T.2/21/14 at 30. In his
finnl iastructions, Tudge Geroff instructed the jury that Haley had
t testified urider grant of immunity from prosecution that
during that time frame he participated in at least 10 murders.
He testified that he has’served 30 years in prison for crimes
 ————committed on the street and for offenses whilehe wasin
: prison. He was released from prison in 2005 and was not -
arrested again until March of 2010 when he was charged with
attempted murder and an aggravated assault. He spent two
years in custody awaiting trial and was found not guilty by a
judge sitting without ajury. He testified that no threats or AR
promisers were made to him in exchange for his statement to
" Detective Lucke. Detective Lucke also testified that he made
no promises to Mr. Haley. Nonetheless, you should consider
whether Mr. Haley expected or was hopirg for a deal or for -
leniency if he was convicted of the attempted murder or
" aggravated assault. Lo e

You should take into account all of the above
circumstances, his extensive history of criminal behavior, his
convictions for crimen falsi, his possible expectation of -
favorable treatment under grant of immunity in deciding the
credibility and weight of anything he has said in his testimony
in deciding whether or not to believe all, part, of none of the

. testimony given by Mr. Haley at this trial. .
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N.T. 2/25/ 14 at 87 8 8 Tnal counsel cannot be found deﬁc1ent for havmg fa1led to B
request a cautionary instruction that was, m fact glven | |

Second, Petltloner s later-added clalm of IAC for falhng to seek a cautlonary "
instruction on accomphce testlmony by Haley also lacks merit. A Accordmg o
Petitioner, Haley became an accomphce when after Petxtroner requested that Haley |
murder Gore and handed hima note wrth Gore s address Haley “stated that he was gorng
to follow through and carry, out the jOb but then demded to tell hls pnson counselor about
the contract.” Doc. 10 vat 59 Under ,Penn_sylyanra law,’ }an:acco_rnplalcﬁers _‘an,r_ndlvrdual,
who “knowingly and voluntanly cooperates w1th or ards another in the commlss1on of a
to Petitioner’s assertlon, there is n_o ’.evrdence tha_t Haleyll;nowlngly_‘ar}d voluntarily
cooperated withPetitioner’b plm%mmderGore Hgleyﬁtestlﬁeid thathe told-Petitioner
that he would “think about it,” and the next day turned "the: note?ove;r to his prison
counselor, who 1n turn cOntacted )the" District-Attomey"s”ofﬁce NT '52/2'1'/ 14 at 17-18.
When pressed on his mtentlon on cross-exammatlon, Haley testlﬁed that he thought
about Petitioner’ s proposal “[a] httle,” but that “I had a chance to change my mind, and I
did.” Id. at 37-38. As such, there is no bas1s upon whlch the Jury:could infer that Haley
was an accomphce and trial counsel cannot be found deﬁment for having failed to

request a baseless mstructron

2The memorandum containing this claim was ﬁled on October 3, 2019, and
therefore the claim is timely. See supra at 7n.9.
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2. - Ground Four: IAC for Failing to Impeach Witness Haley
Petltloner argues that counsel was meffecnve for falhng to 1mpeach witness Haley

on h1s alleged mental condmon and that the Commonwealth w1thhe1d evidence of

Haley s alleged mental issue in v1olat10n of Brady V. Ma_ryland 373 U S 83 (1963)

Doc l 1[ 12 (GROUND FOUR) & at 21 Doc 10 at 63-64 (“Issue Four”) Respondents
, S
counter that the cla1m is defaulted, as nelther aspect of the cla1m was ralsed in the state

courts. Doc 28 at 52 54

5,'*‘. TR

To the extent Petmoner asserts a Brady c1a1m such a clann is unexhausted and

procedurally defaulted and not subJect to Manmez Moreover although Petmoner s IAC

: clalm conce1vably could be excused by Martmez the clalm cannot be cons1dered

“substantral” because 1t is vague and unsupported

' Petmoner does not offer any factual development for this claim, such as facts to

suggest Haley had any sort of mental problem or how counsel should have 1mpeached

Haley based on any such alleged mental condltlon See Mavle V. Fehx 545U.S. 644

655 (2005) (habeas petltxon must “spec1fy all the grounds for relief avallable” and “start
the facts supportmg each ground”) (quotmg Habeas Corpus Rule 2(c) 28 U.S.C. § 2254),
Palmer v. Hendncks, 592 F 3d 386 395 (3d C1r 2010) (in habeas context “[b]ald
assertions and conclusory allegatlons do not afford sufficient ground for an evrdentrary |

hearmg”), Umted States V. Thomas 221F.3d 430 437 (3d C1r 2000) ¢ [V]ague and

conclusory allegatlons contained in a [habeas] petition may be dxsposed of W1thout
further investigation by the District Court.”"). Accordingly, the default of this claim

cannot be excused by Martinez.
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-~ 3... ;" Ground Five: IAC for Failing to Inform Petitioner of a Plea
Offer

Petxtloner argues that counsel was meffectlve for falhng to mform h1m of aplea
offer from the Commonwealth Doc 1 1] 12 (GROUND FIVE) & at 23 Doc 10 at 64-.
66; Doc. 10 at 64 66 (“Issue Flve”) Respondents counter that the cla1m is defaulted and

that it contams msufﬁcrent factual support to Justlfy rehef Doc 28 at 54 55 I conclude

el L PR

i

that Petltloner is not entltled to rehef on the underlymg meffectlveness cla1m
As an lmtlal matter Respondents cntlclze Petmoner for fa1hng to attach a
docketmg statement that he contends prov1des support for h1s argument that the

N R W

Commonwealth extended a plea oﬁ‘er to Petmoner s counsel on November 10 2010

o , 1

Doc. 28 at 54 Th1s cntlcrsm rs maccurate msofarﬂas Pet1t10ner clearly refers to the state
court docket sheets inCP 5 1-CR—0006164 2010 and CP 5 1 CR-0004555-2010 both of
whlch contain ain an entry dated November 10 2010 that states “Defense reqnest to
cons1der Commonwealth offer ? Commonwealth V. Woods CP S 1 CR-0006164-2010
Cp 51-CR-0004555-2010 Docket Sheets (Phlla C C P. entries dated 11/ 10/ 10) (“Docket
Sheets”) Petltloner 1dent1ﬁed these docket entnes as Exhlbrt A to h1s PCRA petltlon

and agam in his response to the PCRA court’s Not1ce of Intent to D1sm1ss his PCRA _

petmon PCRA Pet Exh A Commonwealthv Woods CP 51-CR 0006164-2010 CP

51 CR-0004555-2010 Response to Notice of Intentxon to Dlsm1$s 1]1[ 19-20 (Phila.
- C.CP. Sep 27, 2017) Asa result, Petrtloner s fallure to attach the Docket Sheets does

not, by itself, deprive his IAC claim of factual support.
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. Nevertheless, Respondents are correct insofar as Petitioner otherwise fails to.
provide factual support for this ineffectiveness claim. First, the November 10, 2010

entries referencing a “Commqnwealth offerf’ are far from self-exp}qgetory. They follow

: ‘multlple entnes m whlch the defense requested ‘further mvestlgatlon ? Docket Sheets

(entries dated 6/22/10, 6/28/ 10, 7/29/ 10 9729/ 10 10/20/10). Indeed the November 10,
2010 entrieé themselves are also captioned “Deferise Request for Further Investigation.”

1d, (éntries dated 11/10/10):" Thus, it is not Sbvious from thie face of the docket whether

- “request to consider Commonwealth ‘offér” ‘conéetned an offer related to that

investigation, a request for time to contefriplate whether to invite a plea offer from the -
Comimonwealth, or; as Petitioner suggests, time to consider a plea offer already made.

The terms “plea” or “deal” do ﬁot*apiieaf-bn the Docket Sheets or anywhere else in the”

record, including the trial notes of testimony or in any attached correspondence from a -
prosecufor, the court; or defense counsel. AlthoughPetitioner contends-that an offer _—
existed and that it was for-a “lesser” sentence than what he received, Doc:10 at 64, he -

provides no information to support the existence or terms of the offer other than the

November 10, 2010 docket entries. Absent any such evidénce to support his claim; =

Petitioner cannot establish that trial counsel was ineffective. See Burt v. Titlow'; 571 U.S.
12, 23 (2013) (“[T]he-absence of evidence cannot.overcome the ‘strong presumption that
counsel’s conduct [fell] within the wide range of reasonable professional assistance:’”)
(quoting Strickland, 466 U.S. at 689).

Further, I note that Petitioner adamantly professed his innocence during trial and

appeal, and continues to do so now,-and therefore there is no suggestion in: the record that
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Petitioner would have considered a plea deal that would héve required Him to admit guilt
to at least some of the charges, as'well as the Comrmonwealth’s Version of the facts. '
" "For these reasons, I find that Petitioner is not entitled to felief on this IAC claim.

4. Ground Six: IAC fof'Falllng to Seek Jury Instruction Regarding
4 . Lack of Intent to Commit Robbery . T

Petitioner argues that counsel was ineffective for fajling to seek a jury instruction
that there is no intent to commit robbery when the perpetrator. §e§ks.,t.hekrg_qnjn:_ of h1s own
goods. Doc. 1.9 12 (GROUND SIX) & at 24.. Petitioner does not-elaborate.on;this claim,
but in context appears to argue that because Duyal did not provide _K?lggy with the.full
amount.of marijuana he purchased, Kelsey and Petitioner -apbs:ar':d_: at Gore’s house to
“recover-goods that . . . belong[ed] to-[Kelsey].”. Id. at 24. Respondents counter that the
claim is defaulted. Doc. 28 at.55-56.

Petitioner did not present this_claim to the state court and therefore relies-on.
Martinez to overcome default. Rather than proceeding through each step of the Martinez
analysis, I .conclude that Petitioner is not entitled to relief because the underlying - -
ineffectiveness claim is meritless. . . -

Under Pennsylvania law, a person cannot: lawfully commit murder to regain
property over which the person claims. ownership.. See Commonwealth v. Mays, 675
A.2d724,7730 (Pa. Super. 1996) (“While it ié.-true that felonious intent is one of the
important elements of the crime of robbery, . . . if a defendarit is owed money bya . .
victim, and ‘commits murder of the victim when attempting to regain the money, the

defendant will be guilty of robbery . . . ;” defendant was not entitled to a special - - .
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instruction on felonious intent) (citations omitted). Because counsel cannot be ineffective
for seeking an unwarranted jury instmction,-Petitioner’s claim is meritless. -

5. ., Ground Seven: JIAC for Failing to Seek a Manslaughter
Instruction ' '

Petltroner argues that counsel .was meﬁ"eetrve for fallmg fo seek a manslaughter :
mstructron Doc l ﬁl 12 (GROUND SEVEN) & at 25 Respondents counter that the
claim is defaulted. Doc. 28 at 57-58.

As wrth Petrtroner s other defaulted IAC clarms, I conclude that the underlying
ineffectiveness clarm is meritless. Itis axiomatic that adefendant is not entitled to a jury
instruction unless. the_rel is an evid_en_tiary ba.sis: for one. __Sg Vujo_sevic V. Raffer_ty, 844
F.2d 1023 1027 (3d Crr 1988) 0ury mstructron not reqmred unless the proposed

instruction is supported by evrdence), Commonwealth v. Carter, 466 A. 2d 1328 1332 33

(Pa. 1983) (trial court may charge on voluntary manslaughter only where evidence exists

to supportverdi{ct). Under Pennsylvania law, a manslaughter instruction is not warranted
where, as here, the defendants were _engaged in an armed robbery at the time of the
shooting Commonwealth V. Whrte, 415 A 2d 399, 402 (Pa 1980) ()ury mstructron on
involuntary manslaughter not warranted where ¢ appellant and [codefendant] were |
engaged in an armed robbery at the t1me of the shootmg,’f whrch at mlmmum constrtutes
murder of second degree “whether the revolver was drscharged by appellant or
‘[codefendant], mtentronally or accrdentally”), Commonwealth v. Bennett, 2017 WL :
‘376016 at *9 (Pa. Super Jan 26, 2017) (defendant not entrtled to voluntary

manslaughter instruction where victim was shot during struggle with defendant because
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“the defense ignores that there was a struggle only because defendant was committing a
gunpoint robbery of the victim when the shooting: occurred”). -

Here, the evidence adduced at trial regarding Petitioner’s participation in the
armed robbery ot‘ Duval at the time of his vkilling d'idfnot support a‘ manslaughterﬁ
instruction. Therefore, trial counsel cannot be found meffectlve for fatlmg to seek an
unwarranted jury instruction. - o

6. Ground Eight: JAC for Falhng to Ob]ect to Testimony
Regarding Weapons RN

Petitioner argues'that'coﬁnSel‘ was ineffective for failing to object to Gore’s” *
testimony about the weapons wielded by Petitioner and Kelsey becatise such testimony
was beyond the scope of a lay witness and required ex;smiééﬁmﬁf: Doc. 1912
(GROUND EIGHT) & at 26; Doc. 10 at 67-68 (“Issué Sevén”). Réspondents cousiter
that the claim is defaulted and meritless. Do, 28ats960. ©

The underlving ineffectiveness claim is "rn'eritless.‘ Contrary to Petitioner’s claim,
trial counsel did object when Gore identified Petitioner’s weapon as a revolver. N.T.
Z/il/ 16 at 63. Judge Geroff sustained the objection andinstructed the prosecutor to
rephrase the question Id The prosecutor then laid a foundation for Gore’s -
understandmg of the differences between a revolver and a semiautomatlc and Gore |
testified as to why he beheved one gun was a revolver and the other an automatic based
on what he observed at close range N T 2/21/ 14 at 63 65. As such there was no basis

for counsel to continue to object to Gore’s testimony regarding the weapons involved.
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__ Moreover, for the reasons discussed more fully in consideration of Petitioner’s
sufficiency claim, ] he cannot demonstrate that.any 1 fallure by counsel in this regard caused

him prejudice at trial. Therefore, Petitioner is not entitled to relief on this ineffectiveness

claim.

1. Ground Nme IAC for Farlmg to Move to Suppress Petitioner’s
Pohce Statement

oo
1 -

Petitioner ar"gues that 'counsel was meﬁ‘ecti'v'e for fallmg to move to suppress

Petitioner’s pohce statement which occurred béfore he was read h1s eranda rights.

Doc 1 1] 12 (GROUND NINE) & at 27 Doc 10 at 66 67 (“Issue Six”). Respondents
counter that the clatm 1s defaulted and mentless Doc 28 at 60-62

As w1th Petttloner s other defaulted IAC claxms I W1ll dlspense w1th each step of
the Martmez analysrs because the underlymg meffectlveness claim is merltless The

well-recggmzed rule is that pnor to any custodlal mterrogatlon the pohce must advrse a

suspect of procedural safeguards cstabhshed in eranda V. Anzo na, 384 U S 436 475

(1966) to protect md1v1duals agamst self-mcnmmatlon‘ However eranda does not bar

the admlssron of volunteered statements even if given in response toa follow-up

questron See _g_, mted States V. N;lc_parvar-Fard, 782 Fed App X 160, 162 (3d Crr
2019) (“Mrranda concerns 2 are not 1mphcated in follow-up questlons to volunteered
statements ) (quotmg mted States V. Rommy, 506 F 3d 108, 133 (2d C1r 2007))

United States v. Granero CnmNo 91 578 1, 1992WL59151 at *6 (ED Pa Mar 19

1992) (“It s ax10mat1c that volunteered statements of any kmd are not barred by the Fifth

Amendment ”) (cltmg Mtranda 384 U. S at 478)
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Here, Petitioner was not being‘intefrogated' in the back seat of a police cruiser
when he volunteered that he was present for Dival’s murder, As Sérgeant Flaville
testified, S

[w]hile transporting [Petitioner] to the Homicide Division, he
.Was inside of our vehicle and he asked how long he was

going to be at Homicide.’ Detective Kerwm and I told him it

all depends on what he has to say and Wwhat hé knows. His

response was that [Detectlve] Lucke wants to talk to him

about a homicide. He said that he was present forthe =~

homicide, but it does not mean that he saw anythmg And

that was 1t
N.T. 2/24/14 at 46. Because th1s volunteered statement d1d not vrolate @, counsel
cannot be deemed deﬁcrent for falhng to move to seek 1ts suppress1on R

Moreover for the r reasons prevrously set forth Petmoner cannot demonstrate that
he was prejudlced by counsel s farlure to suppress the pohce statement In the statement,
Petltloner stated—only that he was—present in the basement when Duval wasshot but that E—
he d1d not see anythmg At 'trial, the Commonwealth presented testlmony from Gore and
Lester that two men arrived and drew guns eyewrtness Gore d1rectly 1dent1ﬁed Petmoner
as one of the two men. The Commonwealth also presented the testlmony of Haley
regarding statements Petrtloner made to h1m about the Duval klllmg and h1s attempt to
have Gore kllled to prevent h1s tesumony Under the cucumstances therefore Petltloner
cannot estabhsh preJudlce Thrs meffectweness clalm is mentless |

8. Ground Eleven Due Process Vlolatlon

Petltloner argues that the tnal court’s dec1sron to admit w1tness Haley s note mto '

evidence violated Petitioner’s due process nghts Doc 1 11 12 (GROUND ELEVEN) &
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at 29. Respondents counter that the claim is defaulted and non-cognizable. Doc. 28 at
66-67.

On direct appeal, Petitioner raised this claim only as a matter.of state evidentiary
Jaw, and the state courts decided it excluswely on that basis. See Tnal Ct. Op. at 23-24
(ﬁndmg Petltloner S note to Haley was authentlc, prosecutlon presented ev1dence that

note was what it cleinled it to be," Hdley eo'nﬁi'm'ed the note shown at trial was same note

Petitioner gave hifn, and tiining was consistent with inference that Petitioner tried to hire -

Haley to kill Gore); Super: Ct.-Direct at 5-6 (adopting Trial Ct. Op.). " State court

determinations of state law evidentiary issiiés are Tiot reviewable; see Estelle, 502 .. at

67-68, and s1mp1yaddmgthe words “due process” does not convert a state-law claim into’

o constitutional claith. Cotton V. Wenedrawicz: Civ. Action No: 12-3103, 2014 WL

1396477, at *9 (E.D. Pa. Apr. 10, 2014){citing Riverd v: Illinois, 556 U.S. 148,158 ' *

Questions involving the admission of evidence may tise to a due-process violation:

when the nfolb’ative value of such’ évidence, though relevant, is greatly outweighed by

prejndi}ée to-the accused, this giving rise to issues of fundamental fairness. Bisaccia, 623

F.2d-at 313. “[O]niy if the inflammatory natire of {the evidence] so plainly exceeds its "

evidentiary worth, will we find thata constitutional error has been made.” Leskov.

"Owens, 881 F.2d 44, 52 (3d Cir.'1989). Petitioner fails to articulate how the

-inflammatofy nature of the note required its exclusion. “The note was h1gh1y relevant, and

it was niot so shocking or upsetting that the trial judge would likely have excluded it.
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For the aforementioned reasons, I conclude that this due process ¢laim is defaulted
and in any event meritless.

9. Ground Twelve: IAC for Fallmg to Impeach Gore with Hls
Prlor Incons1stent Statements

Lastly, Petmoner argues counsel was meffectlve for faﬂmg to 11ttpéatch Gote;mth
his pnor mconsmtent statements. Doc 1 1] 12 (GROUND TWELVE) & at 30 |
Respondents counter that the claim is vague zfa:nc'_ivlgsufﬁct.ently_pleq, and in any et(cnt
meritless. Doc. 28 at 67-68.. . “ o

Petitioner dd notpresent thisclaim tothe state ourtand therefore relieson
Martinez to overcome default. Respondents take issue with Petitioner’s failure to v
factually develop this claim by, for example, 1dent1fymg Whgt thé ;pringt_‘incon'sistcnt. .

statements were or how defense: counsel should have gross-examipgd,Gpre, and argue.
that Petitioner therefore fails to present a substantial ineffectiveness claim-under S
Martinez. Doc.28 at 68. I find the prior inconsistent stateents to be readily
determinable and will instead reject the underlying -ineffectiveness claim on the merits.

~- . As previously explained, Detective Lucke testified that GQ,“?_ appeared visi_;b_l{_y_ L

shaken; scared and nervous about what transpired in his, basement. N.T. 2/24/14-at 53.
Gore testified that after Duval had been shot, Kelsey pointed his, gun at Gore’s” face and
told him not to say anything about what had just happened.: E_’I;Z/Zl/ 14 at 61, _;95.._ Gore
admitted that he initially told the police that masked rr,ien had shot Duval, explaining that
he loved his friend Kelsey and feared for his own life, but that he changed his mind and

recanted his story about the masked men because he wanted to tell the truth. Id. at 67-68,
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76. Judge Geroff found Gore’s explanation for the differing stories to be “persuasive,”
explaining in his opinion on direct appeal, “Gore was visibly shaken by what -had
happened, and he was afraid for his own life. It was, therefore, expectable that initially
Gore was not completely forthcoming about what had actually happened.” Trial Ct. Op.
at 21, Gore had already admitted to the. inconsistency, and any attempt by .counsel to
-'fm'thgr_. impeach Gore with his prior inconsistent statements would have allowed Gore to
reiterate to, the jury that he had just Mmcssgd'Kglgey and Petitioner shoot his friend and -
then had a gun pointed as his head along with a warning not to talk. Therefore, ‘cou,‘ns.el‘ :
cannot be found deficient in failing to pursue that line of questioning.

%Moreovcr,‘jfgr, the reasons previously explained, Petitioner cannot show that
counsel’s failure in.this regard caused him prejudice. Therefore, Petitioner is no;tA entitled
to re'lief.v -

Iv. MOTIONFOR APPOINTMENT OF COUNSEL .~

, ‘Final':ly,( Petitiqner"s motion for appointment of counsel (Doc. 32), Whlch I
previogsly denied vwi"t-hout preju(}ice (Dgc. 38), should be denied. 'I"he‘re:is no
,cqgsﬁmt'}onai_righ; to l}gbeas coungcl, see Reese v. Fulcomer, 946 F.2d4 247, 263 (3d C1r

1991), and no statutory right to habea:s gounsel in a non-capital case. Cf. 18USC ‘

§ 3599(a)(2) (providing for appointment of counsel in federal post-conviction
proceedmgs seeking to vacate a death sentence). The court has dxscretlon to appomt
counsel “when the interests of Justlce so require.” Id § 3006A(a)(2) In makmg this
determination the court should consldgr_\the complgmty of the facmal and lqgal issues in
the case and the petitioner’s ability to mvesgigate facts and present' his claims._ i_l_gas_e, 946
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F.2d at 264. -Counsel need not be:appointed when the issues are “‘straightforward and’ -
capable of resolution on the record’ .-. . or the petitioner ‘had a good iunderstanding-of the
issues and the ability to-present forcefully and coherently his conclusions.’”. Id. (quoting

Ferguson v. Jones,905:F.2d 211, 214 (8th Cir. 1990); LaMere v. Risley; 827 F.2d 622,

626 (9th Cir. 1987)); se¢ also Ballard v. Duckworth. 656 F. Supp.-693, 675 (N.D. Ind.
1986) (factors to consider include the legal and factual merits of the claims; the degree of
complexity of the issues, and the petitioner’s'apparent physical and intellectual abilities
to prosecute the action) (citing, inter alia, Maclin v. Freake, 650'F.2d §85 (7th Cir.*
1981Y). T TR

Here, Petitiofiér asserted twelve claims'ifi his pétition, attached lengthy ‘s"ubporting
argumment to the peﬁtion, and'thereafter filed ddditional briefing and évidence; Doés. 1 &

35. Petitioner has clearly laid out his claims and his arguments. For example, Petmoner

 seeks counsel to argue pre_]udlce in the context of his Bruton clalm Doc 35 at 18 wh11e
laying out a cogent and forceful argument as to why thé Briiton violation in his case
should not be found harmiless. Additionally, Plaintiff has not raiééd'any isstie as to his
ph&éieal or mental "ability“to address his claims, nor can one be diecefned'ﬁoin the }eoofd
or submissions to this court, ‘There'fore, I find thatvanposintmen't of counsel is pot
warranted. | |
V. CONCLUSION

Petitioner’s habeas; petition is timer and faiséé twelve grounds for refief )
Petitioner’s ﬁrst two IAC clalms (Grounds One & T wo) and his sufﬁmency claim

(Ground Ten) are exhausted and mentless and his remammg claims are both defaulted
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and meritless. Additionally, appointment of counsel is not warranted.
Accordmgly, 1 make the followmg
| RECOMMENDATION
AND NOW, this 27% day of October, 2021, IT IS RESPECTFULLY
RECOMMENDED that the petition for writ of habeas corpus be DENIED, and his

motion for appointment of counsel be DENIED. There has been no substantial showing

 of the denial of a constitutional right requiring the issuance of a certificate of

appealability. Petitioner may file objections to this Report and Recommendation. See
Local Civ. Rule 72.1. Failure to file timely objections may constitute a waiver of any

appellate rights.

BY THE COURT:

/s/ ELIZABETH T. HEY i

ELIZABETH T. HEY, U.SM.J.
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Woods v. District Attorney of Philadelphia, Et Al
C.A. No. 22-3442 [Denial of Reconsideration],
(May 12, 2023).



UNITED STATES COURT OF APPEALS
FOR THE THIRD CIRCUIT

No. 22-3442

MALIK WOODS,
Appellant

V.

DISTRICT ATTORNEY PHILADELPHIA;
ATTORNEY GENERAL PENNSYLVANIA

(E.D. PaNo. 2-19-cv-03303)

SUR PETITION FOR REHEARING

Present: CHAGARES, Chief Judge, JORDAN, HARDIMAN, GREENAWAY, JR.,
SHWARTZ, KRAUSE, RESTREPO, BIBAS, PORTER, MATEY, PHIPPS, FREEMAN,
MONTGOMERY-REEVES, and CHUNG, Circuit Judges

The petition for rehearing filed by Appellant Malik Woods in the above-entitled
case having been submitted to the judges who participated in the decision of this Court

and to all the other available circuit judges of the circuit in regular active service, and no

judge who concurred in the decision having asked for rehearing, and a majority of the



o, bb.@ *e

judges of the circuit in regular service not having voted for rehearing, the petition for

rehearing by the panel and the Court en banc, is denied.

BY THE COURT,

s/ Cheryl Ann Krause
Circuit Judge

Dated: May 12, 2023

Tmm/cc: Malik Woods
Katherine E. Ernst, Esq.
Ronald Eisenberg, Esq.



