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HN4[&] Fundamental Rights, Cruel & Unusual
Punishment

The Louisiana Constitution prohibits not only cruel
and unusual punishment, but also prohibits the
imposition of excessive punishment. La. Const. art.
I, § 20.
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The degree of injuries sustained by a victim of
domestic abuse is only one among several factors a
court may consider while imposing a sentence,
including the defendant's previous criminal
behavior.
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Judges: Before MOORE, STEPHENS, and
THOMPSON, JJ.

Opinion by: MOORE

Opinion

[*1175] [Pg 1] MOORE, C.J.

The defendant, John E. Gilcrease, entered guilty
pleas for second degree battery, a violation of La.
R.S. 14:34.1, and [*1176] obstruction of justice, a

violation of La. R.S. 130.1, as well as several
misdemeanors, including false imprisonment and
14 counts of violation of a protective order. For the
felony convictions, the court sentenced Gilcrease to
6 years at hard labor for his second-degree battery
conviction and 10 years at hard labor for his
obstruction of justice conviction. The court ordered
the felony sentences to run concurrently with the
misdemeanor sentences. Gilcrease now appeals
both felony sentences, alleging that the court
abused its discretion by imposing
unconstitutionally excessive sentences for each.

For the following reasons, we affirm [**2] in part,
vacate in part, and remand for resentencing.

FACTS

Shortly after midnight on May 28, 2019, Caddo
Parish Sheriffs Deputy Joshua Grimes was
dispatched to Willis Knighton South to investigate
a battery committed just hours earlier at a
Keithville, Louisiana residence on May 27, 2019,
The victim of the battery, Connie Cliburn, told
Grimes that her boyfriend, John Gilcrease, with
whom she had lived for one year, had beaten her
several times during the previous day. Gilcrease
was not present at the hospital.!

[Pg 2] Ms. Cliburn said the beatings began around
noon the day before in the travel trailer where they
have resided for the past year.” The dispute erupted
over a marriage license and continued during the
day until 10:00 p.m. when Ms. Cliburn escaped and
ran to her sister's house on foot.

Ms. Cliburn said that Gilcrease walked toward her
and hit her in the nose with the palm of his hand.
Then, when she tried to scream, he shoved socks in
her mouth and choked her with his left hand. He
told her he would stop if she would be quiet. He
locked the door, preventing her from leaving. Each

1

Gilcrease claims Ms. Cliburn is his wife, as he did with previous
viotims. Since Ms. Cliburn refers to Gilcrease as her boyfriend and is
so teported according to Deputy Grimes's report, we will do the same.

The travel trailer was parked in the driveway next to Gilcrease's
parents' home.

SHERRY WATTERS
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time she tried to move toward the door, he shoved
her to the floor.

Gilcrease told her to get the [**3] gun and shoot
him so he could kill her. When she refused, he
pinned her down on the bed with his knees on her
arms and tied a neck tie around her neck. He put
socks in her mouth and covered her mouth with his
hand while pinching her nostrils shut. He told her
he was going to kill her and then kill himself. She
said she blacked out. When she came to, he was
standing by the front door, and he told her she was
not leaving. He said he did not trust her because
she was going to call the cops, and he would go to
jail.

She convinced him to let her take a shower, but
when she was getting in the shower, he repeatedly
slammed the right side of her face into the wall.
After the shower, she asked if she could check on
her dog staying at his parents' house. She said that
when they went into the house, John and his father
began arguing. John's father told John he needed to
leave. When John went back to the trailer, Ms.
Cliburn seized the opportunity to flee on [Pg 3]
foot to her sister's house located approximately a
mile away. When she arrived there, her sister drove
her to the hospital.

Deputy Grimes noted in his report that the victim's
right eye was black and almost completely swollen
shut. Her [**4] nose was red and swollen as well
as her lips. She had [*1177] several scratches on
her face and around her neck. She had purple and
black bruising on both of her arms. '

Gilcrease was subsequently arrested at the Keith
Road address. He denied any physical altercation
with Ms. Cliburn. He said that he fell down from
drinking. Grimes said Gilcrease had scratches on
his face and neck, which Gilcrease said resulted
from falling down. Grimes informed him that he
was being arrested for second degree battery and
false imprisonment. Grimes obtained Gilcrease's
consent to go in the trailer where he found blood on
the floor and on a pillow on the bed. He also found
a necktie on the back of a chair seat.

Gilcrease was booked on charges of second degree

battery, a violation of La. R.S. 14:34.1 and false
imprisonment, a violation of La. R.S. 14:46.

On June 12, 2019, Judge Katherine Dorroh issued a
protective order prohibiting Gilcrease from any
contact with Ms. Cliburn, either personally,
electronically, by telephone, in writing or through a
third party. Gilcrease was returned to the CCC that
afternoon after he telephoned the victim on her cell
phone, ignoring the court's protective order. He
continued to contact the victim on her cell [**5]
phone some 68 times in the days following, even
after Ms. Cliburn repeatedly told him he was not
supposed to be calling her. Additionally, he wrote
her several letters telling her to recant her statement
to police about the incident, and he acknowledged
in the same letter that he was asking her to lie about
the battery for which he was charged. He told [Pg
4] her he could not live without her, and he would
kill himself if she did not take his calls.

For her part, the victim told investigators she was -
terrified of Gilcrease. She feared that he would get
someone to harm her while he was in jail, or that he
would harm her after he got out of jail. She said he
was manipulative and vindictive.

On September 1, 2020, the state filed an amended
the bill of information charging second degree
battery and false imprisonment, and violation of a
protective order (14 counts) (#372733), an offense
defined by La. R.S. 14:79. A second bill was filed
charging Gilcrease of obstruction of justice
(#370505), in violation of La. R.S. 14:130.1,
namely, by "tampering with evidence with specific
intent of distorting the results of any criminal
investigation." '

Trial was set to commence on September 14, 2020.
That morning, Gilcrease unsuccessfully [**6] tried
to resurrect a rescinded plea offer from the state
that he had previously rejected. Faced with the
prospect of a trial, Gilcrease ultimately elected to
plead guilty to the charges with no agreement,
ostensibly to save Ms. Cliburn from the stress of
testifying.

The court informed Gilcrease of the sentencing
ranges for each offense to which he was pleading

SHERRY WATTERS
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guilty, and properly Boykinized Gilcrease before
accepting his guilty pleas.

As noted above, the court subsequently sentenced
Gilcrease to six years at hard labor for the second
degree battery conviction and 10 years at hard labor
for the obstruction of justice conviction, concurrent
with each other and with the misdemeanor
sentences.

[Pg 5] This appeal followed, wherein Gilcrease
contends the court abused its discretion by
imposing excessive sentences for each of the felony
convictions.

DISCUSSION

HNI[¥] Appellate courts utilize a two-pronged
analysis in reviewing a sentence to determine
whether it is excessive. First, the record must show
that the trial court [*1178] considered the factors
in La. C. Cr. P. art. 894.1. The trial judge is not
required to list every aggravating or mitigating
circumstance so long as the record reflects that he
adequately considered the guidelines [**7] of the
article. State v. Smith, 433 So. 2d 688 (La. 1983);
State v. Sandifer, 53,276 (La. App. 2 Cir. 1/15/20),
289 So. 3d 212; State v. DeBerry, 50,501 (La. App.
2 Cir. 4/13/16), 194 So. 3d 657, writ denied, 16-
0959 (La. 5/1/17), 219 So. 3d 332. The goal of La.
C. Cr. P. art. 894.1 is for the court to articulate the
factual basis for the sentence, and not simply
mechanical compliance with its provisions. Where
the record clearly shows an adequate factual basis
for the sentence imposed, remand is unnecessary
even where there has not been full compliance with
La. C. Cr. P. art. 894.1. State v. Lanclos, 419 So. 2d
475 (La. 1982), State v. DeBerry, supra. The
important elements which should be considered are
the defendant's personal history (age, family ties,
marital status, health, employment record), prior

criminal record, seriousness of the offense, and the
likelihood of rehabilitation. State v. Jones, 398 So.

2d 1049 (La. 1981), State v. DeBerry, supra. There
is no requirement that specific matters be given any
particular weight at sentencing. State v. DeBerry,
supra; State v. Shumaker, 41,547 (La. App. 2 Cir.
12/13/06), 945 So. 2d 277, writ denied, 07-0144
(La. 9/28/07), 964 So. 2d 351.

HN2[ ] [Pg 6] In the second prong of the analysis,
the court determines whether the sentence is
constitutionally excessive. A sentence violates La.
Const. art. I, § 20, if it is grossly out of proportion
to the seriousness of the offense or nothing more
than a purposeless and needless infliction of pain
and suffering. State v. Dorthey, 623 So. 2d 1276
(La. 1993); State v. Bonanno, 384 So. 2d 355 (La.
1980). A grossly disproportionate sentence shocks
the sense of justice when the crime and punishment
are viewed in light of the harm done to society.
State v. Weaver, 01-0467 (La. 1/15/02), 805 So. 2d
166; State v. Meadows, 51,843 (La. App. 2 Cir.
1/10/18), 246 So. 3d 639, writ denied, 18-0259 (La.
10/29/18), 254 So. 3d 1208.

HN3[®] The trial court has wide discretion to
impose a sentence [**8] within the statutory limits,
and the sentence imposed will not be set aside as
excessive absent a manifest abuse of that
discretion. State v. Williams, 03-3514 (La.
12/13/04), 893 So. 2d 7; State v. Diaz, 46,750 (La.
App. 2 Cir. 12/14/11), 81 So. 3d 228. On review,
an appellate court does not determine whether
another sentence may have been more appropriate,
but whether the trial court abused its discretion.
State v. Williams, supra; State v. Free, 46,894 (La.
App. 2 Cir. 1/25/12), 86 So. 3d 29.

Six-year sentence for second degree battery

By his first assignment of error, Gilcrease alleges
that the district court abused its discretion by
imposing a six-year sentence which is
constitutionally excessive under the circumstances
of this offense and this offender. Gilcrease argues
that the Louisiana Constitution affords greater
protection in sentencing beyond the U.S.
Constitution, HN4[¥] It prohibits not only "cruel"
and "unusual" punishment, but also prohibits the
imposition of "excessive" punishment. La. Const.
art. I, § 20. He argues that a sentence [Pg 7] may be
excessive though neither cruel nor unusual. An
excessive sentence occurs, he maintains, when the
punishment is too harsh for certain conduct. Hence,
a sentence may be excessive even if it is within the
statutory limits if it is grossly disproportionate to
the severity of the offense.

SHERRY WATTERS
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Furthérmore, he argues, second degree battery
requires that the offender [¥*9] intentionally inflict
"serious bodily injury to the [*1179] victim."
Serious bodily injury is defined as bodily injury
which involves unconsciousness, extreme physical
pain or protracted and obvious disfigurement, or
protracted loss or impairment of the function of a
bodily member, organ or mental faculty, or a
substantial risk of death. Gilcrease argues that Ms.
Cliburn's injuries consisted merely of a black eye,
scratches to her arms and neck, and emotional
trauma. On the spectrum of serious bodily injuries
that support a second-degree battery charge, he
argues, Ms. Cliburn's injuries were relatively
minimal.

Finally, he argues that the broad sentencing range
for second degree battery, i.e., "not more than eight
years," indicates that the legislature intended to
allow the sentencing judge to exercise his or her
discretion according to the individual
circumstances of the offense and the offender.
Gilcrease contends that the sentence imposed on
him is at the upper end of the spectrum, which is
reserved for the most severe cases, whereas given
the fact that the injuries Ms. Cliburn suffered were
relatively minor, his punishment does not fit the
offense and is therefore excessive. While the
sentencing [**10] court found no mitigating
circumstances, the sanity report indicated that
Gilcrease is 46 years old, a high school graduate,
and has two sons. He was employed as a machinist
until he witnessed the gruesome [Pg 8] death of a
coworker by a machine at work and from which he
now suffers from posttraumatic stress syndrome.

Gilcrease cites several cases where defendants were
convicted for second degree battery and their
victims sustained injuries more severe than Ms.
Cliburn, yet they received lesser sentences than his

six-year sentence. However, we observe that in all
but one of the cases, the maximum sentence for

second degree battery was only 5 years at the time
of the offense.

In State v. Francisco, 10-881 (La. App. 3 Cir.
2/2/11), 55 So. 3d 995, the defendant kicked and
punched his girlfriend on the side of her head,

dragged her by her hair, and slammed her into a
door frame knocking her unconscious. She suffered
bruising, swelling on one side of her face, arms and
leg and a broken rib. The court imposed the
maximum sentence of five years at hard labor for
second degree battery. The sentence was affirmed
on appeal based on the brutality of the offense and
defendant's history of six felonies, including three
felony arrests for domestic abuse battery, [**11]
trespassing, aggravated battery, and violations of
protective orders, and stalking.

Other cases Gilcrease cites are: State v. Thomas,
08-1280 (La. App. 3 Cir. 4/1/09), 7 So. 3d 802
(maximum S-year sentence upheld where victim
was stabbed twice in the neck and twice in the back
with a knife); State v. Hopkins, 96-1063 (La. App.
3 Cir. 3/5/97), 692 So. 2d 538 (maximum 5-year
sentence upheld where victim was beaten with a
thick, tree branch); State v. McBride, 00-422 (La.
App. 3 Cir. 11/15/00), 773 So. 2d 849, writ denied,
01-294 (La. 2/8/02), 807 So. 2d 858 (4-year, 10-
month sentence with fine upheld where weapon
was used to cut victim's throat, damaging blood
vessels).

[Pg 9] Gilcrease contrasts these maximum or nearly
maximum sentence cases with two Second Circuit
cases in which the defendants received lesser
sentences. In State v. Tisby, 33,591 (La. App. 2 Cir.
6/21/00), 764 So. 2d 209, writ denied, 00-2236 (La.
6/1/01), 793 So. 2d 181, the defendant was charged
with aggravated battery for swinging a "sling
blade" (aka a Kaiser or K-blade) at the victim and
cutting his face after the victim had intervened in a
dispute between the defendant and his girlfriend at
a barbeque. The jury returned a responsive verdict
of second-degree battery; the defendant was
sentenced to 21/2 [*1180] years at hard labor —
half the maximum sentence. In State v. Jackson,
51,575 (La. App. 2 Cir. 9/27/17), 244 So. 3d 764,
this court affirmed a near-maximum sentence of
41/2 years at hard labor for striking his girlfriend in
the face during a dispute. The blow fractured her
face and broke her nose resulting [**12] in the loss
of one eye and permanent disfigurement. The
defendant had three prior felony convictions.

In this case, the police reports indicate that the
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defendant tormented the defendant for several
hours by beating and terrorizing her. He threatened
to kill her and himself. He stuffed her mouth with
socks so she could not cry for help, strangled her,
pinned her down with his knees, and he pinched her
nostrils shut so she could not breathe until she was
unconscious. He slammed her head against the wall
causing one side of her face to be swollen and she
had a black eye swollen shut. He also struck her in
the nose. She had to run a mile to her sister's house
to escape. Her sister immediately took her to the
- hospital for treatment.

HN3[®] Regarding Gilcrease's argument that his
sentence is excessive compared to other cases
because Ms, Cliburn's injuries were relatively
minimal, we note that the degree of injuries
sustained by a victim of [Pg 10] domestic abuse is
only one among several factors a court may
consider while imposing a sentence, including the
defendant's previous criminal behavior.

Gilcrease has a long history of beating women
spanning back 20 years or more. Although there is
a gap [**13] in his arrest record of nearly 10 years,
we are also aware that many if not most instances
of domestic abuse are never reported due to the
victim's fear of retribution from the abuser. In
addition to the several battery arrests or convictions
in the early 2000s, Gilcrease had a recent arrest in
2017 for a similar domestic abuse incident
involving another woman just two years prior to
this incident. Trial was still pending in that matter
when the instant sentences were imposed. The
record shows that Gilcrease has received the
benefit of lenient sentences and plea deals for his
previous offenses, and yet, he has not changed his
behavior.

Given these circumstances, we conclude that the
sentencing court properly exercised its broad
discretion by imposing a sentence that reflects the
seriousness of the offense and the degree of
culpability of the defendant. Therefore, we
conclude that the six-year sentence at hard labor
imposed for this offense was neither excessive,
cruel and unusual punishment, nor did the sentence
constitute an abuse of discretion by the sentencing
court.

This assignment is without merit.

Ten-year sentence for obstruction of justice

By this assignment of error, the defendant [**14]
alleges that the district court abused its discretion
by imposing a 10-year sentence which is more than
the statutory maximum for this offense and is
constitutionally excessive under the circumstances
of this offense and this offender. However, he also
maintains that a review of the record discloses an
error patent in that "the [Pg 11] State's statement of
fact does not match the bill of information and does
not provide a legal basis for a valid plea." Hence,
the 10-year sentence is invalid, he argues, since a
valid sentence for him must rest upon a valid and
sufficient statute, indictment and guilty plea. La. C.
Cr. P. art. 872.

Gilcrease maintains that the facts alleged in the bill
of information do not fit the recitation of facts by
the ADA to which he pled guilty and which formed
the factual basis of his guilty plea. Specifically,

[*1181] he alleges that the bill charges facts that
would violate subparagraph (A)(1) of the statute,
but the facts the ADA recited at the guilty plea
support a violation of subparagraph (A)(2). The bill
of information reads:

sk

.. .the STATE OF LOUISIANA charges that on or
about June 12, 2019, at and in the Parish, District
and State aforesaid

JOHN E. GILCREASE
Committed the offense of

R.S. 14:130.1-OBSTRUCTION [**15] OF
JUSTICE

In that HE

COUNT 1. committed the offense of
OBSTRUCTION OF JUSTICE by tampering with
evidence with the specific intent of distorting the
results of any criminal investigation.

Kook

(Empbhasis supplied).

SHERRY WATTERS
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At the guilty plea colloquy, the judge asked the
ADA to "state the facts" that formed the basis of
the charge and to which the defendant was pleading
guilty. The ADA responded:
The state charges that on or about the date of
June 12, 2019, in Caddo Parish, Louisiana, that
the defendant, John E. Gilcrease, with a date of
birth of 8/12/1972, committed the offense of
violating Revised Statute 14:130.1, obstruction
of [Pg 12] justice, in that he tampered with
evidence or a witness with the specific intent of
distorting the results of any criminal
investigation, specifically by contacting Connie
Cliburn, the witness against him in docket
367,300, which was at that time pending, and
attempting to get her to recant or change her
version of events all of which was contrary to
the laws of the State of Louisiana and against
the peace and dignity of the same and
committed in Caddo Parish, Louisiana.

Gilcrease agreed to the facts as recited by the ADA.

Clearly, the language used Count 1 in the bill of
information tracks [**16] a portion of
subparagraph (A)(1) of the statute. However, the
bill simply charges a violation of R.S. 14:130.1 -
Obstruction of Justice. It does not charge a
violation of subparagraph (A)(1) or (A)2). The
language in Count 1 simply alleges that Gilcrease
"tampered with evidence with the specific intent of
distorting the results of any criminal investigation."

The "result[] of the criminal investigation" in this
case was the evidence leading to the instant charge
of obstruction in the form of contacts by telephone
and by mail wherein Gilcrease attempted to
persuade, induce, or cajole Ms. Cliburn into
changing her statements made to police that led to
his criminal prosecution. Tamper simply means to
"meddle" or "interfere" with. In our view, the acts
recited by the ADA constitute "tampering with the
evidence" with specific intent to distort the results
of the criminal investigation.

Importantly, the record does not show that the
defense requested a bill of particulars, nor did
Gilcrease object to any problems with the bill prior

to or at his guilty plea and sentencing proceedings.
Gilcrease clearly knew what he was being charged
with in the obstruction of justice charge, and he has
not shown that he was misled or that his plea was
involuntarily, [**17] unknowingly made or that he
was prejudiced in any way. -

[Pg 13] Accordingly, this error patent claim is
without merit.

Sentence exceeds the statutory maximum

Gilcrease argues that the 10-year sentence at hard
labor imposed by the [*1182] court for the
obstruction of justice conviction exceeds the
statutory maximum sentence of five years'
imprisonment in this case. This argument has merit.

At the guilty plea hearing, the court reviewed the
possible sentencing range or exposure for each
crime to which Gilcrease was pleading guilty. The
court noted that the penalty for second degree
battery is a fine up to $2,000 or imprisonment, with
or without hard labor, for not more than eight
years, or both. For the crime of obstruction of
justice, the court read aloud all three penalties in
Section 130.1 Paragraph (B):
(1) When the obstruction of justice involves a
criminal proceeding in which a sentence of
death or life imprisonment may be imposed,
the offender shall be fined not more than one
hundred thousand dollars, imprisoned for not
more than forty years at hard labor, or both.

(2) When the obstruction of justice involves a
criminal proceeding in which a sentence of
imprisonment necessarily at hard labor for any
period less than a [**18] life sentence may be
imposed, the offender may be fined not more
than fifty thousand dollars, or imprisoned for
not more than twenty years at hard labor, or

both.
(3) When the obstruction of justice involves

any other criminal proceeding, the offender
shall be fined not more than ten thousand
dollars, imprisoned for not more than five
years, with or without hard labor, or both.

After she completed reading the third penalty

SHERRY WATTERS
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provision for obstruction of justice, the judge told
Gilcrease that the third provision would apply to
his case.

Inexplicably, however, at sentencing the court
imposed a 10-year hard labor sentence to run
concurrently with the other sentences. Because
second [Pg 14] degree battery does not necessarily
require a hard labor sentence, Gilcrease must be
sentenced under the third penalty provision of the
statute, whereby the court may impose a fine up to
$10,000, a term of imprisonment up to five years,
with or without hard labor, or both.

We therefore vacate the 10-year concurrent
sentence imposed for Gilcrease's conviction for
obstruction of justice, and remand for resentencing.

Finally, inasmuch as we have vacated the illegal
sentence imposed for obstruction of justice, [¥*19]
defendant's argument that his 10-year sentence is
excessive is now moot.

CONCLUSION

For the foregoing reasons, we affirm Gilcrease's
conviction and six-year sentence at hard labor for
second degree battery. We affirm Gilcrease's
conviction for obstruction of justice, but we vacate
the concurrent 10-year sentence imposed for
obstruction of justice, and we remand to the district
court for resentencing on that conviction.

AFFIRMED IN PART; SENTENCE
VACATED, REMANDED FOR
RESENTENCING.
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ThlS isan appeal aﬁer remand for resem:encmg of the defendant- ohrr

i E Gllerease, who complams that as a result of resentencrng, he receive an %

: trtutronally harsher sentence for hxs eonvrctron for obstru

i Justlce Aﬁer revrew we conclude_ af ‘the sentence imposed is

= con% 'tutlonally excessive We therefore afﬁrm

Caddo Pansh Sherrff’s Deputy J oshua Grrmes was drspatched to

Wllhs-nghton South shortly aﬁer mldmght on May 28 20 l9 to

vilé’reras'e’s 'parehts’ -
home The battenng contmued untrl around 10 00 p.m., when she escaped
and ran to her sister’s home about one. mde away “

The drspute allegedly erupted over a marriage license. Although the
: couple are not mamed Grlorease referred to Ms. Cliburn as lns wrfe, he al<o |

” ‘ i referred to each of his prevrous vrcnms as his wxfe, but that was the one knot

he never actually tied.

“Ms. Chbum sa,ld that Gilcrease walked tow ard her and hxt her m the ,b

08¢ thh the palm of hrs hand Then, when she med to scream, ;

ks m he1 rnouth and choked her wrth hlS leﬁ hand He told e

P A0 oYz




: _.stop if she wouldv be quiet He »Iocked thedoor, pre’v’enﬁng herb from leavmg . |
o Eaeh tlme she tned to move toward the door, he. shoved her 1o the ﬂoor S

Gllcrease told her to get a gun so he could kill her. When she refused

o ,. around her neck He stuffed socks in he1 mouth and covered he mouth w1thi S |

-‘_'-':;.fshxs hand whlle pmchmg her nostrlls shut He told her he was gomg to km

vvher and then kill hlmself She sald she blacked out When she came to he

was standmg by the front door and told her she was not 1eavmg He said he s |
dld not trust her because she was gomg to. cali the. pohce and he would goto

jail.

She convmoed hlm to let yher take b’-a_shower' ut when’ehe was gettihg ’

vinto the showe‘r;f Che r : __t._;sxde of her face into the

wall. After the shower, she aske if she could check on her dog, whxch was

to ﬂee oh foot to her slster S house, about amile away When she amved

there, her sister drjove her to the ,hosp1ta1 where she was treated for her
injuries-, | L |

 Gilcrease was booked on charges of. second degree battery, a violation
‘of La R S. 14: 34 1 and false 1mpnsonment a violation of La. R. S 14:46.

The obstructnon of Justlce oharge came a few weeks later whnle -

o g Gllcrease was in ]aﬂ when he trled to persuade Ms. Cliburn to 1ecant her

EECE tory of the mcldent resultmg in the second degree battery oharge o

On JQD??‘;B}[ 2019, the ﬁdij_sjtxiet court eued,a'prgteotive ',Qifd"'

&‘E‘?‘hg Giléfé.?ée in ;QPQD ,fooufxft;that.he-;wagfpgphigi@d:f?gm 5
B app uBY3




th__'Ms Cllburn, elther personally, electronxcally by telephon .

0 through a thtrd party; he was then returned to the Caddo Conectlon_ et

e _:Center The very afternoon that the Proteehve order was 1ssued he

ed the v:etnn on her cell ph |

vcontmued to contact the v1ot1m on her cell phone some 68 nmes 1n the day? SR

S 'follo mg, even aﬁer Ms Chburn warned hlm not to call her Addxtlonally, ;
i " lecrease wrote her several letters telhng her to reeant her statement to

: pohce about the mczdent In one of the letters, he acknowledged that he Wc s ﬁ‘ s

2 askmg her to he about the battery for whn ch he was charged He told her he |

d not take his =

a5 emfied of lecrease, and she

vindietive.
- > tate‘ﬁled an
amended bill of mformatlon ehargmg second deg1 ee battery, falee

o mpmgpnment, end yloletton ofa proteet1ve order (14 counts), an offense
deﬁned by La. RS 14:79. Subseqnently,b;e second bill under a déﬁerent )
,doeket number was ﬁled charging Gilerease of obetruction of juetice, in
.,vioiation of La.R. S 14:130.1, narnely, :bv ‘ftarnpering with evidence with B

speexﬁc intent of dlstortmg the results of’ any crxmma] mvestxgatlon

o Gllcrease re_)ected part1al plea offers from the state. Howevel, on the




e ‘agreement stating that he wanted to sparethev‘ictim, MsCltbum from
3 suffermg the stress of. havmg to testtfy agamst htrn

The court correctly mformed thmease of the sentencmg ranges fot o

each of_f;ense.,g' clud
- he was also pleadi
 acoepting hi

‘:’for the second degree battery convtctlon and mexpheably, imp eda N

. sta e nly ﬂIegal 10-year hard labor sentence for the cbstrucnon of justlce o

BEEY convmtlon She ordered the two felony sentences to be served concurrentty e

o th each other and w1th the. mlsdemeanor sentences all thh credtt for tnne ,

S serVed

On appeal we vacated the ﬂlegal 10~year sentence 1mposed for o

: }obstructton of j Justtce and remanded the case for resentencing. State v.

ase, 54,122 (La, App 2C1r. 11/17/21), 329 So.3d 1173,

On remand the oourt Judge tmpcsed a reduted sentence of4 yea,rs
En (ongmally 10) at hard labor on the obstructton charge, howeVer, lt ordered
i the. sentence tobe served consecutzvely to the 6-year sentence nnposed for
' second degree battery Addmg the two sentences together, the 1esult was the |
| same as the ongmal sentence a 10-year sentence thcrease also comptams

that the four-year se tence for obstructton of Justtce is unconsntunonally

‘ harsh because 1t 1s near the max1mum sente ‘ce of ﬁve years for this grade of

the. offense under the sentencmg prov1s1 o

; The state argues that the net esult from the resentencmg is that

: ase w111 serve the sameamount of tin e as the pnor sentence In the

mal appeal, v_th!svcnuttexnre




G v' vrllegal

-detemxinationthat the sentence was excess‘ive-’ however it‘was c‘lear that the
prror sentencrng Judge madvertently sentenced the defendant under the
‘middle grade provrsmn for obstructlon ol JllSthS that provxded 4 20—year

‘maxxmum, mstead of under the lower grade, wluch provrded a 5-year

: _'.’ ‘maxrmum Hence, we conclud’d nl "h" ‘the sentence was statutorrly

Gllcrease argues that the senten ‘ngioourt on remand was requned not ,

only to impose a lesser term of 1mprxsonment under the statute, but also g
: v, requrred to order that. the sentence unposed be served eoncurrently wnth the
other sentences, because the vacated sentence was ordered to be served
’ cortcurrently at the original sentenetrrg.

o Peﬁalties for' Obstruetio'n onyst_icef

~The penalties of ‘irrlp‘risoriment for 'the offense of obstruetlorr of justiee
have three grades or levels, and. the grade is determined by the maximum
term of i 1mprlsonment for the crrmmal offense proceedmg mvolvmg the
: obstructlon of Justtce by the defendant In leeredse s case, the obstructxon
of justice mv.olved a Crlmmal ,,proceedmg agamst ,l’u‘m for second degree
.battery The term of 1mpr1sonment for second degree battery is maximum
of erght years w1th or without hard labor Because a second~degree battery
convrctnon specrﬁes that the sentence imposed may be “with or w:thout hard
- labor,” the obst'ructron of justice offense falls under the lowest grade, which
provides a rrraximum term of imprisonment of ﬁveye,a‘r_s'with or ‘vvithout |
hard labor. | | } |

New Resentencmg Hearmg

Because the ongmal sentencjfﬁ g Judg nolonger sat on the crxmmal

bench thxs resentencmg matter fellto ] udge Don E Hathaway Judge
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: Hathaway held a sentencing hearing m which .he,revieWed the factsof the ‘
- oase in light of LaC. Cr. P. art, 894, I(A) & (B') | The court concluded thttt |
- all three factors of La, C Cr P. art. 894, 1(A) were apphcablc, and each
i requxres a sentence of 1mprrsonment 1f apphcable to the mstant case J udge |
| : Hathaway further found that several aggravatmg factors in Art 894 1(B) |
; apphed mcludmg (1) the defendant exlubrted dellberate crue lty to the

% vrctxm, and (6) the offender used threats of or actual v1olence in the ,

(e commrssron of: the offense Factors related to the obstruotlon of justlce

A mcluded (7) the offender used or caused others to use vrolence force or

threats w1th the mtent to mﬂuence the lnstrtutlon, conduct, or outcome of the
c.cnmmal proceedmgs, and & the offender committed the offense in order to
'factlrtate or conceal the commtssron of another oftense The court found
that none of the rrutlgatmg factors apphed |
| - The factors. mentioned by Judge Hathaway dxffer ed from those listed
| ‘-by the prevrous Judge, who hsted all three factors in Art 894 l(A) but only
“ factors (L, (6), and (9) under Art 894 l(B) The drfference is that the |
factors in Art. 894.1(B) listed by the orlglnal Judge related only to the
second degree battery agamst Ms. Chbum, whereas factors (7) and (8)
_ 1dent1ﬁed by Judge Hathaway are clearly related to the obstruction of Justlce
cherge and surely had some role in the sentence he imposed.
Aﬁer,listing_these factors, the court imposed a four-year sentence at
~ hard labor to be run consecutively to all other sentences. The court further

: correctly advised thcrease of the time delays to file a motion to reconsrder,

relref. ) b’
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“This appeal followed.
DISCUSSION |
Gilcrease’s first asSigmnent of error,a.lleges that his constitntional

.nghts were v1olated when the court reduced the 10—year concurrent sentence '_'

~toa 4-syear consecutzve sentence Frrst he argues that smce the omgmal 10-

, year concurrent sentence on the obstructron convrctlon exceeded the '

statutory sentencmg range, 1t follows that the reduced 4-year consecuttve
' sentence exceeds the court’s statutory sentencmg authorrty because the end
i result is that the defendant wrll«serve.the »same 10-year. f‘lllegal” sentence.
Second Grlcrease argues that there 1s a presumptron of vmdrctrveness
by the Jjudgein resentencmg by ordermg the sentence 10 be served |
' consecutlve to the stx—year sentence However, thrs argument overlooks that
- there isno such preeurnptron where a drfﬁerent_ Judge conducts thc ,
resentencing. .Additionally, the.re is""sirnplly no_e\{idence that the sentencing
_ court was bemg vmdtcttve -
| Thu:d the defense argoes that becaose there Was no change in the l
actual facts of the case since the mrtta] sentence ‘the court could not and did
_ not; Jus_tlfy lmpoeltron of consecutlye eentenees. ‘
The ﬁrst illegal sentence and the second, legal eentence are not
equivalent. Gilcrease \‘rva,s’origiﬁnelly s‘entenced to a total of 16 years for the
two separate felony convictions — 6 years fcr second degree battery and 10

years for obstructton of j Justlce The court ordered that the two sentences

: were to be served concurrently, although they arose out of separate and

3 : dlstmctly drfferent crrmrnal acts by the defendant On resentenung, S

Grlcrease was resentenced by a dxfferent Ju,dge who revrewed the facts, and

i he mdependently consldered the factors of La C Cr P art 894 I(A) and

T, APC BT




» (B) He 1dent1ﬁed addttlonal aggravatmg factors related to the obstl uctton of
justlce charge, and he sentenced the defendant to four years 1mpnsonment
. at] hard labor Thisisa statutonly legal sentence that is six years less than

the ongmal sentence As prekusly stated thlsi 'ourt never. i,bund that the : ]

e ,ortgmal 10~year sentence was excesswe, ‘and ‘kexpressly pretermxtt :

:tence was statutortly llegal, as - e

' - the court had read the wrong grade of 'puntshment m the statute Whlle :

' arguably all excesswe sentences are 1llegal a (statutorxly) 1llegal sentence is

xnot necessarxly excessxve The tenns are nenther synonymous or
e mterchangeable | i £
:The real i xssue, then, is whether Judge Hathaway 8 order that the four-
: year sentence be served consccutlvely constltutes an 1llegal or eXcesswe
sentence » i e

 laC. Cr P art. 883 states;

; If the defendant is convxcted of two or more offenses
~based on the same act or transaction, or con stituting parts of a
- common scheme or plan, the prisonment shall be
~ served concurrently unless the court express)y directs that some
or all be served consecutively. Other sentences of imprisonment
..shall be served conseoutively unless the court expressly directs
that some ot all of them be served coneurrently. In the case of
" the concurrent sentence, the Judge shall specify, and the court
~minutes shall reflect, the date from which the sentences are to
run concurrently :

The resentencmg court was under no obligation to Justlfy tmposmon
of consecuttve sentences in thxs case where the two offenses wers: not based

on the same act State v, Johnson, 38 001 (La App 2 Cir. 2/ 12/C 4) 865 So

= _2d 346 State ¥. Nelson, 467 So 2d 1159 (La App 2 Clr 4/3/19i )
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justice conviction; Although GilcreaSe contends that the court he{d no basis
to nnpose a. consecutlve sentence because “the facts” of the case have not
changed . “the ﬁndmgs” of aggravatlng factors by the court have mdeed

changed as 1dent1ﬁed by Judge Hathaway Judge Hathaway 1dent1ﬁed two

k _aggravatmg cxrcumstances related to the obs uetxon of Jusnce ch;h ge{ under . -

Art 894 1 namely (7) subsequent to the offense the offender used threats

'* : thh the mtent to mﬂuence the conduet or outcome of the cmmxml

proceedlngs, and (8) the offender commltted the offense (obstructuon) in .
- order to conceal ot facxlltate the commlssmn of another offense (battery)
Fmally, Gllcrease argues that the tr-lal court 1mperm1331b]y mxposed an
3 mcreased sentence upon hnm on remand in contravennon of Nor fh Carolma
Ly, Pearce, 395 U S. 711 89 S.Ct. 2072 23 L Ed. 2d 6356 (1969) He
contends thls constttuted ) Judxclal vendett agamst him,

In North C’arolzna V., Pearce, supm, the Supreme Court held that

nelther the double jeopardy prov1smn nor. the Equal Protectlon Ctause

e 1mposed an. absolute bar to a more severe: sentence upon a recomxctnon

- However, the court found that the due progess clauee of the 14th ,
Amendment prohlbxted 1ncreased sentences when the increase was
motwated by vmdlcttveness on the part of the sentencmg judge A nd since
the fear of such ymdlctlveness may unconstitutionally deter a de»i‘endant’
exercise of the fright to appeal or. eollaterally attack his first conviction, due
process also requires that a defendant be freed of apprehension of such a

» creteliatory motivation on the part of the sentencing judge.” Id. ’

~ The Supreme Court has clanfied 1ts ,h 'ldmg, in Pearce m severai

E subsequent eases Accordmg to these cases, Pearce estabhshed a S

: prqphy,laqucxu!e by which a,_pre:_sumpytf !

ymd@wmees::s deenned to
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b exist When a judge imposes a more severe sentence upon'.a defenn

i suceessfully exerclsed hxs nght to. appeal or to attack hlS conthton

collaterally Thls presurnptlon of vmdlctxveness may be overcome only by

ik slate is wxped clean and the prosecutxen begms anew, a fresh senence may G

‘her for seme vahd reason assomated thh a need for ﬂex1bx hty and

d discretion in the sentencmg proeess The poss1b111ty of a hlgher “ entence .

: _was recogmzed and accepted 8s.3 legmmate concomltant of the retrial o

i ;process
However, ‘ftlme presumptxon of vmdlctlveness 1s mapphcable where as
- _,ihere, dlfferent sentencers have 1mposed the different sentences az.z.amst the

. f dant because 3 sentence 1ncrease cannot truly be. sa1d 10, Vh‘we tdken :

| ;,__Texas v, McC‘u,\ ough, 475 U.S. 134 _106 s;,.c:; 976 979, 89 Li
| ‘_ 2d 104 (1986), State v, Radrtguez, 5§50 So. 2d 837 (La. App. 2 Cn‘ 9/27/‘89) |
: there the presumptlon does not apply, the defendant may stlll be
v entxtled to rehef but he must afﬁnnatlvely prove actual vmdxctweness
Wasman v. Umted States, 468 US 559 104 S Ct 3217 82 L. Ed 2d 424
(1984); State v. Rodrzguez, supra B . o »
After rev1ew, we ﬁnd no. evieencc that the. resentencmo co un was

acting vmdmtxvely when sentenemg Gllcrease and ordermg that the four-

SN year senbence for obstructlon ofj stice bk eegy,egi;egnseeutgv.e to 1he sentence. o

o for second degree battery

2 ThlS asslgnment is wﬂ:hout ment
ok ‘10”
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~In his second ass:gmnent Gllcrease argues thet the four;yeer sentence'
is unreasonably close to the ﬁve-year max1mum sentence in thls pase, and
| therefore unconst1tut1onally excessnve |
Appellate courts utthze a two—pron ged analy}sxs in rev1ewnng a

i sentence to determme whether 1t is excesswe Flrst the reeord must show

o Judge 1s not requlred to hst every aggravatmg or mltxgatmg mrcumstance S0

’: long as the record reﬂects that he adequately eonsxdered the guld lnnes of the S

‘ amcle State v, szth, 433 So 2d 688 (La 1983), State v. Sandger, 53 276

e (La App 2 Clr 1 15/20), 289 So 3d 214, State v, DeBerry, 50, 501 (La

: App 2 Cll‘ 4/ 13/16), 194 So 3d 657 writ demed 16-0959 (La ‘u’l/l7), 219
: So 3d 332. The goal of La C. Cr P art, 894 1is for the court to articulate
the factual basis. for the sentence, nd not s1mply meehamcal eomphance
. with its prov1sxons Where the record clearly shows an adequate factual

3 ,bas1s for the sentence 1mposed remand i unnecessary even whele there has

: “"‘inot been full cemphance with La C Cr P art, 8941 Statev I_anclos,419

| So. 2d 475 (La. 1982); State V. DeBerry, supra. The 1mportant elements
: vwhlch should be considered are the defendant’s personal hlstory (age, famlly
 ties, matital status, health employment record), pnor criminal record,
seriousness of the offense and the likelihood of rehabllltatmn State v.
Jones, 398 So 2d 1049 (La. 1981), State v, DeBerry, supra. There is no

requxrement that specific matters be glven any particular weight at
sentencmg State v, DeBerry, supra, . State \2 Shumaker, 41,547 (La App. 2
L Clr 12/13/06), 945 So Zd 277 wrzt demed 07-0]44 (La 9/28/0’7), 64 So

" 7-_]_2d351
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In the second prong of the analys:s the court determmes whether the :

o sentence is constltutlonally excessive. A sentence vxolates La, Cons' a

: § 20 1f it is grossly out of proportion to the seuousness of the oﬂense or :

iR nothmg more than a purposeless and needless mﬂxctlon of pam and o e

'.;L

:'}_‘_:suﬁermg Statev Dorthey, 623 So Zd 1276 (La 1993), Statev | onanno, _v g

384 : dl355 (La 1980) Agrossly dlspropomonate sentence v_

sense of Justxce when the crlme and pumshment are vxewed in hght of the |

L harm done to somety State v Weaver, 01-0467 (La 1/ 15/02), 805 So 2d ,

'166 State v. Meadows, 51 843 (La App 2 Cn' 1/ 10/ 1 8), 246 So 3d 639,

‘wntdemed"‘ 0259

;29/18), 254 S '3d».1208

The trxal court has' de dlsere i 'n'to’ pose a}sentence wlthm the ‘

iwhether the trial

eonrt l,abuse_d its ;lisere_tion. State v, Williams, supra; State v. Free, 46,894
(La App 2 Cir. 1/25/12), 86 So. 3d 29.
The record shows that pnor to 1mposmg sentence, the court carefully |
: revnewed the factors under La. C. Cr. P art. 894.1. The four—year sentence
imposed was within the statutory range for the offense, and the re,cord
n estabhshes a factual basis for that sentence. |

3 Furthermofe, we ﬁnd that the sentence is neither constitutionally

e cessxve, nor grossly out of propornon to the serxousness of the. offense or.

thmg} more than a purposeless and needless lnﬂlctlon of pam‘ ‘1’d

uffe rmg Statev Dorthey, supra, State v Bonanno, supra Thxssentence
Per, AP, H RS




o ';—.fin'ho_way shocks thé éense of justice when ,thé crimé and -.punishﬁheﬁt are

g rwe ed_m hght of the harm done to socwty by thxs type of cnme na'

N ',brutal physxcal abuse of wornen, -

v «leen lecrease s repeated dlsplay of uttex dlsresp ect for ,el R

; ; the coun by repeatedly vxolatmg the protecnve order 1ssued to prevent hnmv

s ‘from contactmg the thxm and try‘ g to persuade hsr to drop th hargesv o ) ‘ |

e -agamst hlm, thlS sentence is not excesswe

Thls asmgnment l.S wnthout merlt

CONCLUSION :

 pemApe B
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the following pxﬂdéedihgs'weﬁe had:
(Whereupon, the defendant wds
present ﬁié video with counsel.)

MR. WALTMAN: Are you John Gildrease?

THE DEFENDANTs Yes, sir.

MR, WALTMAN: Your Honor, bafora the B

'vCourt ia John Gilorease in dcck@t number

"vBVOJO% He, a?pears V1a Zoem call or ¢eurt L

V'b7call remet@ly Hé appeara for resentenclng

-Wh@ ﬁa you show as Gounsel qf»reqcrdi

ﬂi,Mx, Llerk’

MR LAWRENLE

MR WALTMAN:‘”Msﬁ Gibson, is now in the

fcourtro@m. Your Honor,vthe Seeend Cirvumt

gl hlS COHVLCthﬂ amd sentenca for

'second degree battery. They dffixmed His

conviction for obstruction of justice, but

sent it back for resentencing for a statutory

correct sentence.
THE COURT:! ALl right.

MR. WALTMAN: And that's where wé”aﬁe;'

THE COURT: All right. Ms. Gibson, are

vt all ready fop sentencxng°

M5, GIBSON; Yes, I have not been
to contact Mr, Gilcrea&erbeqause,when I

to contact him at CCC he had bonded out,

B2 Ter pPP SDIE
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‘I've not had a convervation with him.

THE COURT: He's incarcerated sqme@he:e.
ME.. QIBSON%'IQuh?'

TPHE COURT: L He's incarcerated &Qﬁﬁﬁh@fam
M5 . stéomz Yééh, but he wasn't at cco.
THE COURT: All right. Do you ==
'MS;‘GIBSON: He Wasn't ont there.

THB codnw; == need t0 E§lk Lo Bim?

Mf; Gil@ﬁéésa@,arebyeubﬁeady‘fa:

sentencing at this time? Mz, Gilcrease, are

you réady for sentencing at this time?

’THEJDEFENDANT%"Yes,'sir.'
THE'COURT;»'AIl bight, The defendant
pled Quilty'en»segtembét 14th of 2020. The
defendant pled gullty to *econd dagree‘

batte;y, a v1oJatlon of LOulsiana Rev1sed

Statute 14:34. 1, and obstruatlon of 3ustlce, a

vmclatxan of Loulsiana Revised Statuta 130, 1,

cag well as aavexal_miﬁﬁémeanﬁns inaluding

false impxiaonment and 14 counts of vieolation
of a ?totéeﬁiveqdrder. | ‘

Eor the felony convxctlons, the Court
sentenced the defendant to six years at hagd
iaber for the second~degnee battery convictiqn
and ten years at hard labor for his
opstruction of justice conviction. The Court
srderad the felony sentencesvto rump
concurkently With the misdemeandr‘saﬁtences-

The defendant appealed alleglng the Court

'abused its. d;scretlan by 1mp051ng excessive

sentences for each of the f@lony COhViCtlQnS.

The six«year sentence for second degree

B2 TPerpafp VDY 3
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& term of five years impEisonment with ¢

“‘without hard laber, or both., THe case has

battery was upheld. The ten-year sentence for

obstruction of justice was found to exce

statutory maximim of & fine of up to $10,

béén remanded to this Court for raséhﬁéﬂé ng.

The eviderice showed that the defendant,v

£ over & period &E tlme, bﬁutally beaat the
'_Vimtim, ch@ked h@r,:sheved secks in her mouth,
v'plnned her d@wn with his knees and tled a: R
 'neckt1e around her neck The defendant told

’the victlm he was geing to klll her and then

n:ﬁhoﬁéd”ﬁhe’defendant

:’of justlce shall be sentenced Lo a fzne up. to
§10,000, a term of five years imprisonment

CWith or WikHOUt Kard labor,'or both,  The

Ceurt ds reguired to consxder 894 1A,‘

_paxaqrapbs {Lye (2} and (3)% and T find (1),

(2) and. (3) to be applicable to this case,

Thére 1s an Undus risk that during the péridﬁ

of a su%pected {sic] §antence af probatiqn the-

dafandant will commit ahather crime‘ '?hé
defendant is in need of correctional tre

or & gustodial envirenment that can be

el aee 07 Y
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'lmpOSLtion ef sentenge T fllé & motlon

. reconsider the sentenaa, You have: flve days'

'Qﬁprov1ded most effectlvely by hls commltme ;Ee

an lnstltutlon, and a lesser sentence wxl,

deprecate tha ser;ousness of the: defand

arime.
The Court has cénsldered all of the:’7"

factcrs eénumerated in Article &94,1B, both

v, m1t1gating and aggravatan< The: Couft
'»'sp&cxﬁm&ally finds the following mmtlgatlng
?  and aggsavatxng @if@ﬂmEtaﬂE@S.&p@lY4‘ Qne, an

: aggravating fa}gc-mr' is the offgndek»‘fs--.éo‘hductl
© during the commission of the c‘f}ffen,é-e

' fmanifés€éd{délibérataférﬁﬁlﬁy to tﬁ@.#ictimw

:t.ta_the'dffense, the offenda |

three, subseq
ot "se viwlance, forc@

'Hd‘lnfluence the

":%f‘aad tha offender_

e or conceal the commqulon of another affense.

1 ou:nd. none of the mitigating six:cumat,anmsa

in Artic1e>894 to apply to this case. .

It will be the sentence of the Court that|

~ you. serve four years af hand labor to run

gonsecutively to all other sentences. You'll
be given c¢redit for timé sekved.

- Andg I am. sbhligated te tell you you have a

right to appeal the sentence I am impos;:

today You have 30 days f@llewlng the,

g@g—‘ GW ublng |
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'Zafter the rendltlon of judgment or 30 days 5"
vSenxenqe=t0_make a'mqt;qn to appeal ygu;_

senterice and covigtion becots final to file

. THE DEFENDANT: Okay. You said four-

'record ored suggest that

from the rullng on the motlon to reconsi

and yow have twe years ftom’tha date youg.

for any p@st convxction relmef ‘
Yeu are hereby remanded to custody.ng
THE‘CLERK{’ Make sure the only Q@@ WGW£E
ccrrectiﬂg‘was:SOS, 37505. ‘ S
 THE DEFENDANT: T can't hear. Excuse me, |
Your Henox: i L .

_THE COURT:  Yes.

¢ wﬁth that, 

THE COURT* Ccnsecutlvely

TBE DEFENDANT: But the appellate court
said they cbgld'not‘run it consecutive. Tt
Rad t5 Be ran HOHEULTERE. '

THE COURT: I’diqﬁ't see that.

THE DEFENDANT: She had sent 2 éflmy_’A
appéilate lawyer héd.sent‘a.fax t6 Da§i£-'"
McClatchey about that ‘

THE C@URT* I've got nothlng in the'""’

MS; GIBSON: And I've had ne conve

with you.
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THE COURT: You can bring it up with your

. appellate attorney and have her contact the

Court, ALl right. Thank you.
THE BAILIEE: Thé‘h){- v, ME ("siicrsasg.,
THE DEFENDANT: §ir?

THE COURT: You can discuss it with your

:appéliate aﬁtqrqey @nd:bringjit before the

Cou¥t.

-MS, GIBsQﬁ: ‘Wi;ﬁ'YQuf,éﬁpeliéﬁév
attc:hayg e o “., |
i THE“DEFENﬁANT; 'Ydu;révmy attorney?
M. GIBSON: I'm your attoriey now, but
I'm‘néﬁ your appelldate attorney. ‘

THE DEFENDANT: ALl vight. How do T get
atiold -~ go aﬁead‘and file an appeal because
éhe's;t@ld her that,ifjtbiélhapgéned té go
ahead and file an appeal because I couldn't
get no mors time ﬁhanlm had the first time.

"MS.>GIBSON{ You neéd_té get back in .
contagt with hewx: lb

THE DEFENDANT: Huh?

MS.‘GIBSON: iou:nee&‘to'gét back in
contact with the appeilate atforﬁeyn

THE DE?ENDANT: Okay@ Because I have it
in writing~thab she told me I,eduidn't face no
neore time~and it bhad to be ran concuxiént.

MS. GIBSON: Okay., Sir? Sir? You need

tg == MF, Glldresdé, you need to talk to yvour

appe&laﬁe'éttoxﬁey,vbkéy?»

THE DEFENDANT:  All right. So what is my
sentence? Itfs3faur years ran consgsutive?

M§. GIBSON: Consecutive.

Y.
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‘THE DEFENDANT: All right. Thank you.

(End of progeedings.)
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