UNITED STATES COURT OF APPEALS FOR THE SEVENTH CIRCUIT

Everett McKinley Dirksen
United States Courthouse
Room 2722 - 219 S. Dearborn Street
Chicago, Illinois 60604

Office of the Clerk
Phone: (312) 435-5850
Www.ca7.uscourts.gov

. August 1, 2023

Before

MICHAEL Y. SCUDDER, Circuit Judge
JOHN Z. LEE, Circuit Judge

BRYAN K. BROWN,
Plaintiff - Appellant

No. 23-1963 4

RON NEAL and TODD MARSH,
Defendants - Appellees

Dlstrlct Court No 3 22-CV-00646-DRL-MGG
Northern District of Indiana, South Bend Division
_ [District Judge Damon R. Leichty

The following are before the court:

1. AFFIDAVIT ACCOMPANING MOTION FOR PERMISSION TO APPEAL IN
FORMA PAUPERIS, filed on June 5, 2023, by the pro se appellant.

2. RENEWED MOTION FOR LEAVE TO APPEAL IN FORMA PAUPERIS, filed on
June 5, 2023, by the pro se appellant.

Upon consideration of appellant’s motions, the district court’s order pursuant to 28
U.5.C. § 1915(a)(3) certifying that the appeal was filed in bad faith, and the record on appeal,

IT IS ORDERED that the motion for leave to proceed in forma pauperis on appeal is
DENIED. See Lee v. Clinton, 209 F.3d 1025 (7th Cir. 2000). The appellant has not identified a
- good faith issue that the district court erred in dismissing his complaint. The appellant shall pay
the required docketing fee within 14 days, or this appeal will be dismissed for failure to
prosecute pursuant to Circuit Rule 3(b). See Newlin v. Helman, 123 F.3d 429, 434 (7th Cir. 1997).
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UNITED STATES DISTRICT COURT @
NORTHERN DISTRICT OF INDIANA
SOUTH BEND DIVISION

BRYAN KEITH BROWN, q(‘” 7%

}
i
-
Plaintiff, P‘L{ (‘(Lﬁ
v. CAUSE NO. 5:22—CV—646—DRL—MGG
ROBERT CARTER et al.,
Defendants.
OPINION AND ORDER

Bryan Keith Brown, a prisoner without a lawyer, filed an amended complaint
under 42 U.S.C. § 1983. (ECF 10.) As required by 28 U.S.C. § 1915A, the court must screen
the amended complaint and dismiss it if the action is frivolous or malicious, fails to s';ate
a claim upon which relief may be granted, or seeks monetary relief against a defendant
who is immune from such relief. To proceed beyond the pleading stage, a complaint must
contain sufficient factual matter to “state a claim that is plausible on its face.” Bell Atlantic
Corp. v. Twombly, 550 U.S. 544, 570 (2007). “A claim has facial plausibility when the
pleaded factual content allows the court to dfaw the reasonable inference that the
defendant is liable for the misconduct alleged.” Ashcroft v. Igbal, 556 U.S. 662, 678 (2009).
Because Mr. Brown is proceeding without counsel, the court must give his allegations
liberal construction. Erickson v. Pardus, 551 U.S. 89, 9°4 (2007).

Mr. Brown filed an original complaint, which the court determined was subject to

dismissal under 28 U.S.C. § 1915A. (ECF 8.) The court afforded him an opportunity to file
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an amended complaint further illuminating his claims, and he responded with the
present filing. (ECF 10.)

Mr. Brown is incarcerated at Indiana State Prison (ISP). As with his original
complaint, he alleges that ISP staff denied him access to the courts by causing him to miss
the deadline for filing a petition for writ of certiorari to the United States Supreme Court
on federal habeas review. His allegations and the public record reflect that in 2018, he
sought federal habeas relief in this district challenging his Indiana felony murder
conviction. See Brown v. Superin'tendent, 3:18—CV—487-]D-MCG (N.D. Ind. closed June 4,
2019). The court denied his petition. Id. He sought review, but the court of appeals denied
his request for a certificate of appealability. Id. ECF 46-1. To seek review in the Supreme
Court, he was required to file a petition for writ of certiorari by March 15, 2021.

He claims that during the fall 2020, the prison was quarantined due to the COVID-
19 pandemic. Inmates were allowed to go to the law library during this period, but only
a limited number of inmates could go at one time because of social distancing
requirements. He does not state whether he went to the library during this period, but an
attachment reflects that he was scheduled to go on December 10, 2020. From late January
2021 to July 2021, the prison was on an extended lockdown due to the death of a prison
guard. Inmates could not go to the law library during the lockdown. He claims that he
notified Case Manager Todd Marsh and Warden Ron Neal about his filing deadline
during the lockdown but never heard anything back.

In addition to law library access, inmates are also given electronic tablets to access

the internet. Mr. Brown claims he was without a tablet during this period because he had
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turned his tablet in to be fixed. An attachment reflects that in response to an inquiry he
made in July 2020, he was told by a prison staff member (a non—party). that because his
old tablet was broken, he would have to pay $250 to get a new one. He filed a response
explaining how he had dropped his tablet. He was told that the tablet was his
responsibility and that he would have to pay the $250 to get a new one. It does not appear
that he paid this amount or ever received a new tablet.

After the lockdown lifted, he filed a petition for writ of certiorari with the Supreme
Court, but it was rejected as untimely. Based on these events, he sues Warden Neal and
Case Manager Marsh for $32 million in damages, alleging that they denied him access to
the courts by causing him to miss the filing deadline.

Prisoners are entitled to meaningful access to the courts, but there is no “abstract,
freestanding right” to legal materials. Lewis v. Casey, 518 U.S. 343, 351 (1996). Instead, an
access-to-the-courts claim hinges on whether there was prejudice to a non-frivolous legal
claim. Marshall v. Knight, 445 F.3d 965, 969 (7fh Cir. 2006). In other words, “only if the
defendants” conduct prejudices a potentially meritorious [claim] has the right been
infringed.” Id. To state a claim, the inmate is required to “spell out” the connection
between the denial of access to the courts and the resulting prejudice to a potentially
meritorious legal claim. Id.

To illuminate the claims he wanted to raise with the Supreme Court, he attaches
the petition for writ of certiorari that was rejected as untimely. As best as can be discerned,
he wanted to argue that his trial counsel was ineffective in failing to argue that he was

not guilty of felony murder because he shot one of the victims in self-defense, and because
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the underlying crime was not an attempted rébbery as the state charged, but a drug deal
gone bad.! However, Heck v. Humphrey, 512 U.S. 477 (1977), prevents him from arguing
that he is entitled to damages because he was wrongfully convicted, even in connection
with an access-to-the-courts claim. See Hoard v. Reddy, 175 F.3d 531, 532-33 (7th Cir. 1999)
(prisoner’s claim for damages for violation of his right of access to the courts was barred
by Heck, “which forbids a convicted person to seek damages on any theory that implies
that his conviction was invalid without first getting the conviction set aside, which [he]
has not done”); Nance v. Vieregge, 147 F.3d 589, 591 (7th Cir. 1998) (under Heck, prisoner
could not obtain award of damages for denial of access to the courts stemming from
hindrance of his ability to challenge his guilty plea unless he first succeeded in getting
his conviction annulled).

Assuming he could avoid the Heck bar, he has not‘ alleged a concrete injury to a
potentially meritorious claim. An argument about the application of well-settled Sixth
Amendment principles to the facts of Mr. Brown'’s case is not the type of issue on which
the Supreme Court would be likely to grant certiorari.2 See S. CT. R. 10 (providing that “a

petition for writ of certiorari will be granted only for compelling reasons,” such as where

1 In resolving his federal habeas petition, the court found that counsel did in fact present evidence
to the jury on these issues and was not otherwise ineffective. See Brown, 3:18-CV-487-JD-MGG,
ECF 28 at 8-10.

2 To the extent he wanted to assert a free-standing claim with the Supreme Court based on the
Indiana court’s application of the felony-murder rule as outlined in Palmer v. State, 704 N.E.2d
124 (Ind. 1999), that is not a claim he raised in his federal habeas petition. See Brown, 3:18-CV-487-
JD-MGG, ECF 28. Nor would such a claim be cognizable on federal habeas review. Estelle v.
McGuire, 502 U.S. 62, 67-68 (1991) (errors of state law are not cognizable on federal habeas
review).
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there are conflicting opinions by two courts of appeals, where a state court has issued an
opinion that conflicts with the decision of another state court or a federal court of appeals,
or where an “important question of federal law” remains unsettled); Gonzalez v. Crosby,
545 U.S. 524, 544 n.7 (2005) (“ A petition for certiorari seeking review of a denial of a COA
has an objectively low chance of being granted. Such a decision is not thought to present
a good vehicle for resolving legal issues, and error correction is a disfavored basis for
granting review, particularly in noncapital cases."):

Furthermore, although he alleges generally that he notified the two defendants of
his filing deadline, they both appear to be supervisory personnel rather than the
individuals responsible for scheduling inmates to go to the law library. Liability under
42 US.C. § 1983 is based on personal responsibility, and a defendant “cannot be hit with
damages under §1983 for not being ombudsmen.” Burks v. Raemisch, 555 F.3d 592, 595
(7th Cir. 2009). In other words, a prisoner cannot simply “write letters to the Governor . .
. and 999 other public officials, demand that every one of those 1,000 officials drop
everything he or she is doing in order to investigate a single prisoner’s claims, and then
collect daﬁages from all 1,000 recipients if the lettex-writing campaign” is unsuccessful.
Id. The Warden and Case Manager Marsh (whom he identifies as the individual
“overseeing ACH counselor’s office during the timé in question”) cannot be held liable
for damaggs solely because other prison employées did not schedule him to go to the law

library or give him a tablet to use.® Mitchell v. Kallas, 895 F.3d 492, 498 (7th Cir. 2018);

3 He claims he notified Case Manager Marsh that he needed to go to the law library and had no
tablet; in support he directs the court to “Ex. B” to the amended complaint. However, Exhibit B




USDC IN/ND case 3:22-cv-00646-DRL-MGG document 11 filed 01/03/23 page 6 of 6

Burks, 555 F.3d 592, 595 (7th Cir. 2009). Even assuming these two defendants were on
notice that he needed to go to the law library and failed to follow up, at most this suggests
negligence, and “an allegation of simple negligence will not support a claim that an

official has denied an individual of access to the courts.” Snyder v. Nolen, 380 F.3d 279,

291 (7th Cir. 2004).

Therefore, the complaint does not state a claim upon which relief can be granted.
Mr. Brown has already been granted an opportunity to file an amended complaint, and
the‘ court finds no basis to conclude that if given another opportunity, he could assert a
plausible federal claim, consistent with the allegations he has already made. See Luevano
v. Wal-Mart Stores, Inc., 722 F.3d 1014, 1024-25 (7th Cir. 2013); Hukic v. Aurora Loan Servs.,
588 F.3d 420, 432 (7th Cir. 2009).

For these reasons, this action is DISMISSED under 28 U.S.C. § 1915A for failure to
state a claim upon which relief can be granted.

SO ORDERED.

January 3, 2023 s/ Damon R. Leichty
Judge, United States District Court

is not specifically addressed to Case Manager Marsh and makes no mention of him being without
" atablet. (ECF 10-1 at 2.)



éND case 3:22-cv-00646-DRL-MGG document 12 filed 01/03/23 page 1 of 2

.01/09) Judgment n a Civil Action

UNITED STATES DISTRICT COURT

for the
Northern District of Indiana

BRYAN KEITH BROWN
also known as, Bryan K Brown
also known as, Bryan Brown

Plaintiff

Civil Action No. 3:22-cv-646

ROBERT CARTER, Commissioner
TERMINATED: 12/05/2022

RON NEAL, Warden
TODD MARSH, Case Manager, Counselor

Defendants

JUDGMENT IN A CIVIL ACTION

The court has ordered that (check one):

___ the plaintiff

recover from the defendant the amount of
dollars $ , which includes prejudgment interest at the rate of % plus post-
Judgment interest at the rate of % along with costs.

__the plaintiff recover nothing, the action is dismissed on the merits, and the defendant
recover costs from the plaintiff

X Other; This case is DISMISSED under 28 U.S.C. § 1915A for failure to state a claim upon which
relief can be granted.

This action was (check one):

__ tried to a jury with Judge presiding, and the jury has

rendered a verdict.
___tried by Judge without a jury and the above decision was
reached.

_X decided by Judge Damon R Leichty.
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.01/09) Judgment in a Civil Action

DATE: 1/3/2023 GARY T. BELL, CLERK OF COURT

by s/A. Highlen
Signature of Clerk or Deputy Clerk
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF INDIANA

SOUTH BEND DIVISION .
Y| MO
BRYAN KEITH BROWN, bi q 61
Plaintiff, M
V. CAUSE NO. 3:22-CV-646-DRL-MGG
ROBERT CARTER et al.,
Defendants.

ORDER

Bryan Keith Brown, a prisoner without a lawyer, moves to alter or amend the
judgment pursuant to Federal Rule of Civil Procedure 59. (ECF 15.) Federal Rule of Civil
Procedure 59(e) “allows a court to alter or amend a judgment only if the [litigant] can
demonstrate a manifest error of law or present newly discovered evidence.” Obriecht v.
Raemisch, 517 F.3d 48.9, 493 (7th Cir. 2008). A Rule 59 motion cannot be used to present
evidence or make arguments that could have been made prior to entry of judgment. Id.
at 494. Nor is it a vehicle through which a litigant can rehash previously rejected
arguments. Vesely v. Armslist LLC, 762 F.3d 661, 666 (7th Cir. 2014).

Mr. Brown argues that the court erred in dismissing his case under 28 U.S.C.
§ 1915A. The court gave Mr. Brown two opportunities to state his claims. (ECF 8, 11.)
However, he dici not state a plausible claim for denial of access to the courts. He alleged
that staff at Indiana State Prison limited his access to the law library, thus causing him to
miss the deadline for filing a petition for writ of certiorari to the United States Supreme

Court on federal habeas review. (ECF 11.) The court concluded that, as alleged in the
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amended _<;omplaint, the two named defendants were at most negligent, which does not
form the basis for ;a co’nstitl;;ional claim. 'Fﬁ;t}{ermore, the court concluded that Heck v.
Humphrey, 512 US. 477 (1977), prevented Mr. Brown from arguing that he was
wrongfully convicted. See Hoard v. Reddy, 175 F.3d 531, 532-33 (7th Cif. 1999); Nance v.
Vieregge, 147 F3d 589, 591 {7th Ci;. :1998). Finally, the court concluded that he did not
allege a concrete injury to a potentially meritorious claim, because the issues he wanted
to present to the Supreme Court were not the sort that would lead to a writ. See S. CT.R.
10.

Mr. Brown argues that the court’s application of Heck was “completely wrong”
without explaining why. He then proceeds to argue at length that he is not guilty of‘ the
offense of felony murder, for which he is currently incarcerated, but these are precisely
the types of arguments that are barred by Heck. They cannot be raised unless and until
his conviction is overturned or set aside.

He also argues that the court erred in concluding that he did not allege that he
notified defendant Todd Marsh about his need to go to the law library. The court
presumed that he could satisfy this prong, but found that at most his allegations
suggested negligence by this defendant. The court further concluded that even if his
complaint could be read to allege intentional conduct by both defendants, he did not
make the necessary showing of prejudice to a potentially meritorious legal claim. He does

not provide any reason to draw those conclusions into question or to otherwise disturb

the judgment.
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.

- e T A .
For these reasons, the plaintiff’s motion to alter or amend the judgment (ECF 15)

is DENIED,
SO ORDERED.,
April 25,2023 o s/ Damon R Leichtu B
o "' . . Judge, United States District Court
N ’:



CERTIFICATE OF SERVICE

I Bryan Brown, do swear or declare that on this date, August 14, 2023, as required by
Supreme Court Rule 29 I have served the enclosed PETITON FOR WRIT OF CERTIORARI
on each party’s counsel, and on every other person required to be served, by depositing an
envelope containing the above documents in the United States mail properly addressed to each of
thenr and with first-class postage prepaid, or by delivery to a third-party commercial carrier for

delivery within 3 calendar-days.
The names and addresses of those served are as follows:

Office of the Attorney General of Indiana
Ind. Gov. Center S., 5® Floor
302 West Washington St,
Indpls.- IN.- 46204-2770

I declare under penalty of perjury that the forgoing is true and correct.

%

Executed on August 15, 2023

Bryan Brown#941740
ISP A-449
1 Park Row
Michigan City, IN. 46360




