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FROM: EVANS, DONNA !
TO: 10979035 |
SUBJECT: RE: 20-30099 |
DATE: 07/01/2023 08:51:02 PM

|

Case: 20-30099 Document: 72-2 Page: 1 Date Filed: 06/15/2023
United States Court of Appeals for the Fifth Circuit *

No. 20-30099

United States of America, N

versus

Timothy D. Brown,

Defendant Appellant.
Appeal from the United States District Court for the Western District of Louisiana USDC No. 1:01-CR-10012-1

UNPUBLISHED ORDER
Before Clement, Higginson, and Engelhardt, Circuit Judges. Per Curiam:
IT IS ORDERED that Appellant's motion to recall the mandate is DENIED.

TIMOTHY D BROWN on 7/1/2023 7:19:17 PM wrote
Copy and paste the 6-15order. thank u
----- EVANS, DONNA on 6/30/2023 7:51 PM wrote:

DOCUMENT RECEIVED - NO ACTION TAKEN. No action will be taken at this time on the Reply to Response to Motion to
Recall Mandate received from Appellant Mr. Timothy D. Brown because in light of the court's order of 6/15/23 [20-30099]
(MRW) [Entered: 06/21/2023 03:01 PM] '

TIMOTHY D BROWN on 6/30/2023 10:34:49 AM wrote
Appeals court case. what and see if they received my reply, should be on june 23.
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Anited States Court of Appeals
for the Ffifth Civcuit

No. 20-30099

UNITED STATES OF AMERICA,
Plaintiff— Appellee,
versus
TiMoTHY D. BROWN,

Defendant— Appellant.

Appeal from the United States District Court
for the Western District of Louisiana
USDC No. 1:01-CR-10012-1

UNPUBLISHED ORDER

Before CLEMENT, HIGGINSON, and ENGELHARDT, Circuit Judges.
PER CURIAM:

IT IS ORDERED that Appellant’s motion to recall the mandate is
DENIED.
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FILED
December 4, 2020
No. 20-30099 Lyle W. Cayce
Summary Calendar " Clerk

UNITED STATES OF AMERICA,
Plaintiff —Appellee,
VErsus
TimoTHY D. BROWN,

Defendant— Appellant.

\

Appeal from the United States District Court
for the Western District of Louisiana
USDC No. 1:01-CR-10012-1

Before CLEMENT, HIGGINSON, and ENGELHARDT, Circuit Judges.

PER CURIAM:*

In May 2002, Timothy D. Brown wa)s convicted by jury verdict of one
count of drug conspiracy, one count of possession with intent to distribute,
three counts of drug distribution, and three counts of money laundering. The
district court sentenced him to life imprisonment, five years of supervised

* Pursuant to 5TH CIRcUIT RULE 47.5, the court has determined that this
opinion should not be published and is not precedent except under the limited
circumstances set forth in STH CIRCUIT RULE 47.5.4.
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release, and a $600,000 fine. Brown now appeals from the district court’s
denial of relief under the First Step Act of 2018 (FSA).

On appeal, Brown argues that (1) the discretionary part of the FSA is
unconstitutional because it violates the Equal Protection and Due Process
Clauses; (2) the district court abused its discretion by sentencing him above
the statutory maximum that was applicable based on the jury’s verdict;
3) the district court should have dismissed this case for lack of jurisdiction
because the Government lacked standing to bring these criminal charges
against him; and (4) the district court failed to provide sufficient reasons
when denying FSA relief. We review the district court’s FSA ruling for an
abuse of discretion. United States v. Jackson, 945 F.3d 315, 319 (5th Cir.
2019), cert. denied, 2020 WL 1906710 (U.S. Apr. 20, 2020) (No. 19-8036).
~ To the extent we decide the meaning of, or consider a constitutional
F:3d413, 416 37 (5th Clr.), cert. denied, 140 S. Ct. 285 (2019), Umted States
v. Howard, 766 F.3d 414, 428 (5th Cir. 2014). However, because Brown did
not preserve his first two issues, we review them only for plain error. See
Puckett v. United States, 556 U.S. 129, 135 (2009); Howard, 766 F.3d at 428.

In his constitutional challenge, Brown is essentially arguing that a
sentencing reduction under the FSA should be mandatory for eligible
defendants whose convictions involved cocaine base. We have rejected this
argument in the analogous context of 18 U.S.C. § 3582(c)(2) motions based
on retroactive amendments to the Sentencing Guidelines’ base offense levels
for cocaine base. United States v. Smith, 595 F.3d 1322, 1323 (5th Cir. 2010);
see also Jackson, 945 F.3d at 319 n.2 (recognizing that the FSA is similar to
§ 3582(c)(2));| Hegwood, 934 F.3d at 418, (same). In the FSA context, this
argument is flatly re)ected by the text of the FSA, which specifies that
“[n]othing in this section shall be construed to require a court to reduce any
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sentence pursuant to this section.” First Step Act of 2018, § 404(c), Pub. L.
No. 115-391, 132 Stat. 5194, 5222 (2018).

Brown’s argument regarding the applicable statutory maximum is not
reliant on the Fair Sentencing Act of 2010 (FAIR). Under the FSA, the
district court properly proceeded “as if all the conditions for the original
sentencing were again in place with the one exception” for the changes
mandated by FAIR. {Hegnood, 934 F.3d at 419! The district court also
properly considered Brown’s criminal history and role in the offense when
denying. FSA relief. See Jackson, 945 F.3d at 322. Moreover; Brown’s
jurisdictional challenge is barred under the law of the case doctrine because

it was rejected on direct appeal. See United States . Brown, Nos. 02-30021,
02-30459, 02-30514, 03-30375, 2004 WL 243491, at *6 (5th Cir. Feb. 11,
2004) (unpublished); United States v. Matthews, 312 F.3d 652, 657 (5th Cir.
2002).

AFFIRMED.
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FROM: EVANS, DONNA

TO: 10979035

SUBJECT: RE: court

DATE: 08/03/2023 09:06:03 PM

ument: 74-2 Page: 1 Date Filed: 07/26/2023

Mr. Timothy D. Brown
USP Pollock
- P.O. Box 2099
llock, LA 71467-209
United States Court of Appeals
FIFTH CIRCUIT OFFICE OF THE CLERK
July 26, 2023
LYLE W. CAYCE CLERK

TEL. 504-310-7700
600 S. MAESTRI PLACE, Suite 115
NEW ORLEANS, LA 70130

No. 20-30099 USA v. Brown

USDC No. 1:01-CR-10012-1

Dear Mr. Brown, )
We will take no action on your petition for rehearing en banc. The

time for filing a petition for rehearing under Fed. R. App. P. 40 has expired.

Sincerely,

LYLE W. CAYCE, Clerk
By:
Monica R. Washington, Deputy Clerk

TIMOTHY D BROWN on 8/3/2023 7:21:56 PM wrote
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The appeals court playing games again. Check to see what order they did lately. 20-30099



