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FILED: April 25,2023

UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 22-1854
(1:21-cv-00680-LO-WEF)

JOSEPH D. GILBERTI, JR., P.E. an Individual and Licensed Professional Engineer
Plaintiff - Appellant
v,

THE PENTAGON; FEDERAL RESERVE BANK OF ATLANTA; FEDERAL BUREAU OF
INVESTIGATION, (FBI); CENTRAL INTELLIGENCE AGENCY, (CIA); U.S. SUPREME
COURT JUSTICES OF THE UNITED STATES OF AMERICA; U. S. SENATE; CENTERS FOR
DISEASE CONTROL AND PREVENTION, (CDC); ANTHONY S. FAUCI, M.D.; WORLD
HEALTH ORGANIZATION-PAN AMERICAN HEALTH ORGANIZATION, (WHO-PAHO);
BILL GATES; TIME WARNER; FOX NEWS; CNN; WALT DISNEY; MSNBC NEWS;
BOSTON POLICE DEPARTMENT; GAVIN NEWSOM, Govemor of California; RON
DESANTIS, Governor of Florida; KAY IVEY, Governor of Alabama; BRIAN KEMP, Governor of
Georgia; GRETCHEN WHITMORE, Governor of Michigan; RICK SNYDER, Ex-Governor of
Michigan; CHARLIE BAKER, Governor of Massachusetts; AMERICAN SOCIETY OF CIVIL
ENGINEERS; NATIONAL AERONAUTICS AND SPACE ADMINISTRATION, U.S.A.
(NASA); U.S. DEPARTMENT OF INTERIOR; 72 PARTNERS, LLC; FLORDIA
CONSERVATION GROUP, INC.; SARASOTA COUNTY COMMISSION

Defendants - Appellees

ORDER

The petition for rehearing en banc was circulated to the full court. No judge requested a poll
under Fed, R, App. P 35. The court denies the petition for rehearing en banc.
For the Court

/s/ Patricia S. Connor, Clerk
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UNPUBLISHED

UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 22-1854

JOSEPH D. GILBERTI, JR., P.E. an Individual and Licensed Professional
Engineer,

Plaintiff - Appellant,
V.

THE PENTAGON; FEDERAL RESERVE BANK OF ATLANTA; FEDERAL
BUREAU OF INVESTIGATION, (FBI); CENTRAL INTELLIGENCE AGENCY,
(CIA); U.S. SUPREME COURT JUSTICES OF THE UNITED STATES OF
AMERICA; U. S. SENATE; CENTERS FOR DISEASE CONTROL AND
PREVENTION, (CDC); ANTHONY S. FAUCI, M.D.; WORLD HEALTH
ORGANIZATION-PAN AMERICAN HEALTH ORGANIZATION,
(WHO-PAHO); BILL GATES; TIME WARNER; FOX NEWS; CNN; WALT
DISNEY; MSNBC NEWS; BOSTON POLICE DEPARTMENT,; GAVIN
NEWSOM, Governor of California; RON DESANTIS, Governor of Florida; KAY
IVEY, Governor of Alabama; BRIAN KEMP, Governor of Georgia; GRETCHEN
WHITMORE, Governor of Michigan; RICK SNYDER, Ex-Governor of Michigan;
CHARLIE BAKER, Governor of Massachusetts; AMERICAN SOCIETY OF
CIVIL ENGINEERS; NATIONAL AERONAUTICS AND SPACE
ADMINISTRATION, U.S.A. (NASA); U.S. DEPARTMENT OF INTERIOR; 72
PARTNERS, LLC; FLORDIA CONSERVATION GROUP, INC.; SARASOTA
COUNTY COMMISSION,

Defendants - Appellees.

Appeal from the United States District Court for the Eastern District of Virginia, at
Alexandria. Liam O’Grady, Senior District Judge. (1:21-cv-00680-LO-WEF)

Submitted: February 21, 2023 Decided: February 23, 2023
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Before NIEMEYER and DIAZ, Circuit Judges, and MOTZ, Senior Circuit Judge.

Affirmed as modified by unpublished per curiam opinion.

Joseph D. Gilberti, Jr., Appellant Pro Se. Dennis Carl Barghaan, Jr., Assistant United States ‘
Attorney, OFFICE OF THE UNITED STATES ATTORNEY, Alexandria, Virginia, for
Appellees.

Unpublished opinions are not binding precedent in this circuit.




UdLAG Appedl. ££4- 1004 LOC, 1£ THeUu. UL/ILoi4ULd "y. 9010

PER CURIAM:

Joseph D. Gilberti, Jr., appeals the district court’s order dismissing his complaint
asserting claims against various entities and federal agencies. We have reviewed the record
and find that the district court correctly concluded it was without subject matter jurisdiction
to hear Gilberti’s claims. Accordingly, we affirm the district court’s order, Gilberti v. The
Pentagon, No. 1:21-cv-00680-LO-WEF (E.D. Va. July 14, 2022), but modify the order to
reflect that the dismissal is without prejudice. See S. Walk at Broadlands Homeowner’s
Ass’n, Inc. v. OpenBand at Broadlands, LLC, 713 F.3d 175, 185 (4th Cir. 2013) (“A
dismissal for lack of . . . subject matter jurisdiction . . . must be one without prejudice,
because a court that lacks jurisdiction has no power to adjudicate and dispose of a claim on
the merits.”). We dispense with oral argument because the facts and legal contentions are

adequately presented in the materials before this court and argument would not aid the

decisional process.

AFFIRMED AS MODIFIED
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA

Alexandria Division

)
JosePH D. GILBERTI, JR., ;
Plaintiff, )
V. )

) Civil Action No. 1:21-cv-00680

THE PENTAGON, ET AL., ) Hon. Liam O’Grady

: )
Defendants. ;
)
ORDER

Before the Court is Defendants’ Motion to Dismiss. Dkt. 12. For the reasons that follow,

the Motion is GRANTED.
I. BACKGROUND

Plaintiff Joseph Gilberti, pro se, has filed a complaint against 31 defendants, both private
and public ofﬁcials and entities, including: (1) the Governors of California, Florida, Alabama,
Michigan, and Massachusetts; (2) news organizations, such as Time Warner, Fox News, CNN,
and MSNBC; (3) Bill Gates; and (4) Walt Disney. With respect to the federal sector, the
complaint names the following as party defendants: (1) the Pentagon; (2) the Federal Bureau of
Investigation (“FBI”); (3) the Central Intelligence Agency (“CIA”); (4) the Federal Reserve
Bank of Atlanta; (5) the National Institutes of Health; (6) Dr. Anthony Fauci, construed to be in
his official capacity; (7) the Centers for Disease Control and Prevention; (8) the National

Aeronautics and Space Administration (“NASA”); and (9) the Justices of the United States

Supreme Court.
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At the core of Plaintiff’s complaint, Plaintiff, who refers to himself as “the Engineer,”
maintains that he has discovered a source of “unique drinking water . . . 2000 feet below” his
own Florida property, which will ostensibly cure cancer and other diseases, and that he wishes to
pump via pipeline to “over 10 million taps from Tampa to Miami.” Dkt. 1 and 3-10. Plaintiff
generally alleges that the defendants “are working in a Racketeering Enterprise with leaders,
agencies, and land developers™ to “destroy [that] water supply” on his property and thus ensure
that Americans suffer “with higher rates of cancers, viruses, and disease.” /d. at 3-5. Plaintiff
purports to assert claims under RICO, the Fourth Amendment, state common law civil
conspiracy, and undetailed claims of “civil rights violations” and “fraud on the courts.”

Plaintiff does not describe the alleged conduct of most of the federal entities and officials
that his complaint names as defendants; indeed, the complaint is silent with respect to the FBI,
CIA, and Dr. Fauci. The complaint maintains that Congress and NASA have “known” about the
spring water under plaintiff’s Florida property and hidden the same from the American people,
id at 7, 17, 39, and that the CDC has “faked a coronavirus pandemic with the Federal Reserve,”
in order to hide the spring water from others so that the “rich [can] kill the poor and middle
class,” id. at 10. | |

Notably, Plaintiff has litigated numerous lawsuits in other federal courts alleging a
similar set of facts. These courts include the U.S. District Court for the Middle District of
Florida, the U.S. District Court for the Central District of California, and the U.S. District Court

for the District of Columbia. See e.g., Gilberti v. Federal Reserve Sys. et al., 2019 WL 1901293

(D.D.C. April 29, 2019); see also Dkt. 13 at 4.
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II. LEGAL STANDARD
In the Motion to Dismiss now pending before this Court, Defendants move to dismiss on
three grounds: first, for insufficient service of process under Fed. R. Civ. P. 12(b)(5); second, for
lack of subject matter jurisdiction under Fed. R. Civ. P. 12(b)(1); and, third, for failure to state a
claim under Fed. R. Civ. P. 12(b)(6). See Dkt. 13 at 5-12.

A. Insufficient Service of Process Under 12(b)(S)

Under Fed. R. Civ. P. 12(b)(5), Defendants may move to dismiss a complaint for
insufficient service of précess. Rule 12(b)(5) motions challenge the mode of delivery or the lack
of delivery of the summons and complaint. See Amazon Web Servs., Inc. v. Global Equity Mgmt.,
S.4.,2017 WL 4052381, at *3, n.9 (E.D. Va. Sept. 13, 2017).

B. Lack of Subject Matter Jurisdiction Under 12(b)(1)

Under Fed. R. Civ. P 12(b)(1), Defendants may move to dismiss for lack of subject
matter jurisdiction. Federal courts are courts of limited jurisdiction, possessing “only that power
é.uthorized by Constitution and statute.” Kokkonen v. Guardian Life Ins. Co. of Am., 511 U.S.
375, 377 (1994). A federal judge may act sua sponte to dismiss claims pursuant to Fed. R. Civ.
P. 12(b)(1) for lack of subject matter jurisdiction, see Hurt v. U.S. Ct. of Appeals for the D.C.
Cir., 264 F. App'x. 1, 1 (D.C. Cir. 2008), including claims so “patently insubstantial” that no
federal question suitable for decision can be discerned. Best v. Kelly, 39 F.3d 328, 330 (D.C. Cir.
1994). “Patently insubstantial” claims are those that are “essentially fictitious” and “absolutely
devoid of merit,” including “bizarre conspiracy theories[.]” Jd. at 330-31 (quotation marks

omitted).
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C. Failure to State a Claim Under 12(b)(6)

Under Fed. R. Civ. P 12(b)(6), Defendants may move to dismiss for failure to state a
claim. A Rule 12(b)(6) motion tests the sufficiency of a complaint. Brockington v. Boykins, 637
F.3d 503, 506 (4th Cir. 2011). “[T)he reviewing court must determine whether the complaint
alleges sufficient facts ‘to raise a right to relief above the speculative level[,]’” and “state[s] a
claim that is plausible on its face.”” Goldfarb v. Mayor & City Council of Baltimore, 791 F.3d
500, 508 (4th Cir. 2015) (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555, 570 (2007)). A
claim is facially plausible “when the plaintiff pleads factual content that allows the court to draw
the reasonable inference that the defendant is liable for the misconduct alleged.” Ashcroft, 556
U.S. at 678 (citing Twombly, 550 U.S. at 556).

Still, “[c]onclusory allegations regarding the legal effect of the facts alleged” need not be
accepted. Labram v. Havel, 43 F.3d 918, 921 (4th Cir. 1995); see also E. Shore Mkis., Inc. v.
J.D. Assoc. Ltd. P'ship, 213 F.3d 175, 180 (4th Cir. 2000) (“[W]hile we must take the facts in the
light most favorable to the plaintiff, we need not accept the legal conclusions drawn from the
facts . . . Similarly, we need not accept as true unwarranted inferences, unreasonable conclusions,
or arguments.”).

Mindful that Plaintiff is proceeding pro se, this Court liberally construes his filings.
Jackson v. Lightsey, 775 F.3d 170, 177 (4th Cir. 2014)). That a pro se complaint should be
liberally construed neither excuses a pro se plaintiff of his obligation to “clear the modest hurdle
of stating a plausible claim” nor transforms the court into his advocate. Green v. Sessions, No.
1:17—cv-01365, 2018 WL 2025299, at *8 (E.D. Va. May 1, 2018), aff"d, 744 F. App’x 802 (4th

Cir. 2018).
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1. DISCUSSION

A. Plaintiff’s Service of Process was Insufficient.

Defendants first move to dismiss Plaintiff’s complaint for insufficient service of process
under Fed. R. Civ. P. 12(b)(5). In order to effectuate proper service on either a federal agency or
a federal official, the Federal Rules require “a party [to] serve the United States and also send a
copy of the summons and of the complaint by registered or certified mail to the agency,
corporation, officer, or, employee.” Fed. R. Civ. P. 4(i)(2). To serve the United States, a party
must (1) “deliver a copy of the summons and of the complaint to the United States Attorney for
the district where the action is brought” or “send a copy of each by registered or certified mail to
the civil process clerk at the United States attorney’s office”; and (2) “send a copy of each by
registered or ce:rtified mail to the Attorney General of the United States.” Fed. R. Civ. 4(i)(1)(A)-
(B). Defendants note that, while Plaintiff transmitted a copy of his complaint to the Office of the
United States Attorney for the Eastern District of Virginia by certified mail, Plaintiff failed to
transmit a copy of the summons issued by the Clerk of this Court to the Office of the United
States. Defendants argue that, as a result, the service of process was insufficient.

The Court agrees that service of process was insufficient under the Federal Rules, and
therefore that dismissal under Fed. R. Civ. P. 12(b)(5) is proper. Nevertheless, the Court will
proceed to analysis under Fed. R. Civ. P. 12(b)(1) and 12(b)(6).

B. The Court Lacks Subject Matter Jurisdiction.

Defendants next move to dismiss Plaintif’s complaint for lack of subject matter
jurisdiction under Fed. R. Civ. P, 12(b)(1). As stated above, where a complaint is so “patently
insubstantial” that no federal question suitable for decision can be discerned, a federal judge may

dismiss for lack of subject matter jurisdiction under Fed. R. Civ. P. 12(b)(1). See Best, 39 F.3d at
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330 (D.C. Cir. 1994). “Patently insubstantial” claims are those that are “essentially fictitious”
and “absolutely devoid of merit,” including “bizarre conspiracy theories[.]” Id. at 330-31
(internal citations omitted).

Plaintiff’s complaint in this case falls squarely within this description. Plaintiff asserts
that there is “unique drinking water” below his own Florida property, which will ostensibly cure
cancer and other diseases. Dkt. 1 at 3-10. He also alleges generally that the defendants “are
working in a Racketeering Enterprise with leaders, agencies, and land developers” to “destroy
[that] water supply” on his property and thus ensure that Americans suffer “with higher rates of
cancers, viruses, and disease.” /d. at 3-5. Plaintiff does not point to any evidence to support this
claim; indeed, he does not even describe the alleged conduct of most of the defendants.

Notably, Plaintiff filed a similar complaint in the United States District Court for the
District of Columbia, alleging a similar set of facts against multiple defendants, both private and
public officials and entities. The Judge in that case, Ketanji Brown Jackson, held the following:

[Gliven the nature of the claims alleged, Gilberti has failed to meet his burden to

establish that this Court has subject matter jurisdiction, even under the ‘less stringent

standards’ to which federal courts hold pro se litigants. The allegations that Gilberti
makes—e.g., that Defendants have engaged in a decades long conspiracy to hide an
endless supply of underground drinking water for their own monetary benefit... are

clearly of the type that courts routinely dismiss as patently insubstantial under Fed. R.

Civ. P. 12(b)(1)... Thus, this Court will dismiss the instant petition for this same reason.
See Gilberti, 2019 WL 1901293 at *2 (D.D.C. April 29, 2019) (internal citations omitted). The
United States Court of Appeals for the District of Columbia Circuit affirmed, holding that “the

merits of the parties’ positions are so clear as to warrant summary action... The district court

correctly dismissed appellant's complaint because it alleged no plausible facts that would entitle

him to relief.” See Gilberti v. Fed. Rsrv. Sys., 2020 WL 1487738, at *1 (D.C. Cir. Mar. 3,
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2020), cert. denied sub nom. Gilberti v. Fed. Rsrv. Sys., Bd. of Governors, 141 S. Ct. 876, 208 L.
Ed. 2d 439 (2020).

Plaintiff's complaint in this case, based on a similar set of allegations, may similarly be
characterized as “absolutely devoid of merit” and containing “bizarre conspiracy theories,” see
Best, 39 F.3d at 330 (D.C. Cir. 1994). As such, this Court finds that dismissal under Fed. R. Civ.
P. 12(b)(1) for lack of subject matter jurisdiction is proper.

C. Plaintiff Fails to State a Claim Upon Which Relief Can Be Granted.

Third and finally, Defendants move to dismiss for failure to state a claim under Fed. R.
Civ. P. 12(b)(6). To survive dismissal under this Rule, Plaintiff must “state a claim that is
plausible on its face.” Goldfarb, 791 F.3d at 508 (4th Cir. 2015) (quoting Twombly, 550 U.S. at
570 (2007)). A claim is facially plausible “when the plaintiff pleads factual content that allows
the court to draw the reasonable inference that the defendant is liable for the misconduct
alleged.” Ashcroft, 556 U.S. at 678 (citing Twombly, 550 U.S. at 556).

Here, Plaintiff fails to state a claim that is plausible on its face. Given the conspiratorial
nature of the complaint, and the fact that Plaintiff does not point to any evidencé to support his
claims — indeed, he does not even describe the alleged conduct of most of the defendants — he
fails to state a claim that is plausible on its face. The Court cannot draw the reasonable inference
that the Defendants in this case are liable for the conduct that Plaintiff alleges. See Ashcroft, 556

U.S. at 678. Therefore, the Court finds that dismissal under Fed. R. Civ. P. 12(b)(6) is

appropriate.
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IV. CONCLUSION
For the foregoing reasons, the Court finds that dismissal is appropriate for insufficient

service of process under Fed. R. Civ. P, 12(b)(5); for lack of subject matter jurisdiction under

Therefore, Defendants’ Motion to Dismiss, Dkt. 12, is GRANTED. Plaintiff’s two
motions for hearings, Dkt. 11, Dkt. 18, are DENIED, as the Court finds that such hearings would

nnot aid in the decisional process. The matter is concluded.

It is SO ORDERED.
Gy
July | é , 2022 Liam O’Grady
Alexandria, Virginia United States District Judge

|
1
Fed. R. Civ. P. 12(b)(1); and for failure to state a claim under Fed. R. Civ. P. 12(b)(6).
|
\
|
\
|
\
|
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FILED: April 25, 2023

UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 22-1854
(1:21-cv-00680-LO-WEF)

JOSEPH D. GILBERTI, JR., P.E. an Individual and Licensed Professional Engineer
Plaintiff - Appellant
v.

THE PENTAGON; FEDERAL RESERVE BANK OF ATLANTA; FEDERAL BUREAU OF
INVESTIGATION, (FBI); CENTRAL INTELLIGENCE AGENCY, (ClA); U.S. SUPREME
COURT JUSTICES OF THE UNITED STATES OF AMERICA; U. S. SENATE; CENTERS FOR
DISEASE CONTROL AND PREVENTION, (CDC); ANTHONY S. FAUCI, M.D.; WORLD
HEALTH ORGANIZATION-PAN AMERICAN HEALTH ORGANIZATION, (WHO-PAHO);
BILL GATES; TIME WARNER; FOX NEWS; CNN; WALT DISNEY; MSNBC NEWS;
BOSTON POLICE DEPARTMENT; GAVIN NEWSOM, Govemor of California; RON
DESANTIS, Governor of Florida; KAY IVEY, Governor of Alabama; BRIAN KEMP, Governor of
Georgia; GRETCHEN WHITMORE, Govemor of Michigan; RICK SNYDER, Ex-Governor of
Michigan; CHARLIE BAKER, Governor of Massachusetts; AMERICAN SOCIETY OF CIVIL
ENGINEERS; NATIONAL AERONAUTICS AND SPACE ADMINISTRATION, U.S.A.
(NASA); U.S. DEPARTMENT OF INTERIOR; 72 PARTNERS, LLC; FLORDIA
CONSERVATION GROUP, INC.; SARASOTA COUNTY COMMISSION

Defendants - Appeliees

ORDER

The petition for rehearing en banc was circulated to the full court. No judge requested a poll
under Fed, R. App. P. 35. The court denies the petition for rehearing en banc.
For the Court

/s/ Patricia S. Connor, Clerk

DAL manavatad s dAaclDNE Ceantar Trial - At it at hitndhananar Adanaidaanls A,
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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
Alexandria Division

JOSEPH D. GILBERTI, JR. ;
Plaintiff, ;
v, ; Civil Action No. 1:21-¢v-680 (LO/TCB)
THE PENTAGON, et al., ;
Defendants. ;
)
ORDER

This matter comes before the Court on pro se Plaintiff Joseph D. Gilberti, Jr.’s
(“Plaintift” ) Application to Clerk for Entry of Default and Entry of Default Judgment (Dkt. 7)
and Federal Defendants’ Memorandum of Law in Opposition to Plaintiff’s Motion for Entry of
Defauit and Default Judgment (Dkt. 8). Plaintiff has not served the Defendants and has stated no
cognizable claim for relicf; therefore, it is hereby

ORDERED that Plaintiff’s Motion (Dkt. 7) is DENIED.

ENTERED this 24th day of January, 2022.

/s o
fesa Carroll B\{chanan

-

UNITED STATIEES MAGISTRATE JUDGE

Alexandria, Virgima
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IN THE UNITED STATES DISTRICT COURT FOR THE
EASTERN DISTRICT OF VIRGINIA

ALEXANDRIA DIVISION

Joseph D. Gilberti, Jr.
Plaintiff
versus 1:21¢v680-1LO-TCB

The Pentagon, ct al

Defendants

Nt s’ vt vt Nnet’ ot N’ g s’ et Noet?

No service having been eftected upon the defendants within 90 days of the filing of the
complaint, it is hercby
ORDERED that within 20 days the plaintiff show cause. if any he can, why the action should

not be dismissed pursuant to F.R.Civ.P. 4(m).

Liam O{Grady
United States District Judge

Alexandria, Virginia
September 7, 2021



Additional material

from this filing is
available in the

- Clerk’s Office.



