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A jury convicted Milton Melvin Rodgers of discharging a firearm in a 

grossly negligent manner (Pen. Code,l § 246.3, subd. (a); counts 1, 5, & 10), 

being a felon in possession of a firearm (§ 29800, subd. (a)(1); counts 2, 6 & 

11), possession of ammunition by a felon (§ 30305, subd. (a); counts 3 & 7), 

possession of a firearm by a possessor of a controlled substance (Health &

Saf. Code, § 11370.1, subd. (a); count 4), and shooting at an inhabited 

dwelling house (§ 246; counts 8, 12 & 13). It found true allegations that in 

committing counts 1, 5, 8, 10 and 12, Rodgers personally used a firearm 

(§ 1192.7, subd. (c)(23)). The jury found Rodgers not guilty of another charge 

of grossly negligent firearm discharge; count 9).

The court sentenced Rodgers to a 12-year 4-month prison term 

consisting of a 7-year upper term on count 8 and consecutive terms of one- 

third the midterm for counts 1 (8 months), 5 (8 months), 10 (8 months), 12 (20 

months), and 13 (20 months). It imposed concurrent 16-month low terms for 

counts 2, 6, and 11, and a concurrent two-year low term on count 4. The 

court stayed 16-month low term sentences for counts 3 and 7.

Rodgers contends the trial court erred when, contrary to its pretrial 

ruling, it admitted evidence of his 2012 conviction of being a felon in 

possession of a firearm by allowing the prosecutor to improperly impeach him 

with that conviction. He maintains the error requires that we reverse his 

convictions on counts 5 through 8, and 10 through 13. Rodgers further 

contends we must reverse his count 5 conviction for discharging a firearm in 

a grossly negligent manner as a lesser included offense of his count 8 charge 

of shooting at an inhabited occupied structure, or alternatively we should

1 Undesignated statutory references are to the Penal Code.
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modify his sentence to run the two counts concurrently as they stemmed from 

the same act of shooting. Finally, pointing to his upper-term sentence on 

count 8, Rodgers contends we should remand his case to allow the trial court 

to apply amended section 1170, subdivision (b).

We agree the sentence must be vacated and the matter remanded for 

the court to resentence Rodgers consistent with amended section 1170, 

subdivision (b). We otherwise affirm the judgment.

FACTUAL AND PROCEDURAL BACKGROUND
Because Rodgers does not challenge the sufficiency of the evidence of 

his convictions or firearm enhancements, we briefly summarize the 

underlying facts. We set out facts more fully later as necessary to address 

Rodgers’s claims and prejudice arguments. The convictions stem from 

Rodgers’s acts of firing shots from different guns into various homes, cars and 

other areas of San Diego neighborhoods over the course of several days in 

July 2019.

Counts 5 through 8

On the evening of July 18, 2019, J.Q. was sitting with family members 

in an outside patio area of his home on Estrella Avenue near El Cajon 

Boulevard when he heard six rapidly-fired gunshots. He felt bullets fly past 

him, and heard one shot strike something metal on his house. J.Q. did not 

see the shooter. One shot struck the rear window of a nearby car in the same

block.

S.S. and his wife were walking in the 4400 block of Estrella Avenue by 

a tire shop when S.S. saw Rodgers on his knees shooting a gun about six or 

seven times towards El Cajon Boulevard. Rodgers, who was wearing a white
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motorcycle helmet and a leather riding outfit, was with another man also 

wearing leather clothing. The men were caught on surveillance video, and at 

trial, S.S. identified the distinctive helmet Rodgers was holding when he was

detained by police officers after another shooting days later.2

Officers later recovered shell casings from the area. An expert 

determined a recovered bullet was from a nine-millimeter caliber firearm. 

Count 12

The next morning, a man at his Reynard Street home heard five 

gunshots. One bullet went through his living room window and lodged about 

seven feet from where he was seated; another went into the stucco of a 

nearby wall.

Count 13

About an hour later, Rodgers shot at and struck the vehicle of a woman 

driving on Polk Avenue and Alabama Street in the North Park area of San 

Diego. The woman’s vehicle had a bullet hole in its front right tire and 

another in its rear left passenger door.

Counts 10’ 11

About 30 minutes after the North Park vehicle shooting, a man at his 

33rd Street apartment hearing a commotion looked outside and saw Rodgers, 

wearing all black leather clothing and the same white motorcycle helmet, 

hiding behind a van and looking around as if to see if he was being watched.

A few hours later, officers responded to a report of four or five shots 
fired in downtown San Diego by two men on a Harley-Davidson motorcycle, 

of whom had a white motorcycle helmet with a blue stripe. Officers 
canvasing the area did not find any shell casings or bullets, nor did they find 
surveillance cameras that may have captured the incident. The shooting was 
the basis for count 9, on which the jury acquitted Rodgers.

2
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The man called police after he saw Rodgers haphazardly fire two shots down 

the alley then scale the gate of a nearby apartment.

Ballistics testing revealed that all shots fired by Rodgers that morning 

were from the same gun, a .38-caliber special or .380-caliber Magnum 

revolver.

Counts 1-4

During the evening of July 24, 2019, a man was in his Amherst Street 

home when he heard a gunshot. He immediately ran outside and saw 

Rodgers, wearing gloves and holding the white motorcycle helmet, running 

down an adjacent alleyway then cutting through a church parking lot. 

Another man in the neighborhood heard the gunshot and within a couple of 

minutes saw Rodgers appear from the church property area cradling the 

helmet. Rodgers was intermittently walking and sprinting and looking 

behind him.

Officers responded to a report of shots fired, and one of the officers at 

the scene was given a description of an adult male wearing a grey long- 

sleeved shirt and black pants carrying a motorcycle helmet. The officer drove 

around the area and a few blocks away discovered Rodgers matching the 

description. As soon as Rodgers made eye contact with the officers, he began 

Eventually the officers caught up with and apprehended 

Rodgers, who was wearing a fanny pack containing four expended shell 

casings that smelled like burnt gun powder. The fanny pack also smelled like 

discharged gunpowder. Rodgers had a bindle of methamphetamine in his 

shirt pocket. He showed signs of being under the influence of 

methamphetamine.

running away.
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Police recovered a .380-caliber semiautomatic firearm on the side of a 

retaining wall in the area where Rodgers had been running down the alley by 

the other side of the wall. The gun smelled of burnt gunpowder.(5 RT 1026)! 

The unexpended cartridges in the firearm matched the expended cartridges 

found in Rodgers’s fanny pack, and an expert determined those expended 

cartridges had been fired from that weapon. A criminalist determined the 

gun had DNA from Rodgers and another man on it, with Rodgers being the 

95 percent contributor.

At trial, during which Rodgers represented himself, the parties 

stipulated that Rodgers was previously convicted of felony assault with a 

deadly weapon.

Defense Evidence

Rodgers’s mother testified that on July 18 and July 19, 2019, Rodgers 

was working as her caregiver; he stayed overnight on the 18th arid did not 

leave the house on the 19th.

Rodgers testified in his defense. He claimed the motorcycle helmet he 

was found carrying on July 24, 2019, did not belong to him, but that he had 

borrowed it. He testified that on that day, he was near 7000 Amherst Street 

when he was surrounded by a crowd of six or seven people and robbed at 

gunpoint. After the gunman discharged his gun in the air, Rodgers sprayed 

the individuals with pepper spray, disbursing them. According to Rodgers, 

the gunman left behind shell casings, which Rodgers picked up. He 

eventually tried to flag down police officers but ran off to see where the 

robbery suspect went. Rodgers later filed an online police report of the 

matter.
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Rebuttal

Following Rodgers’s July 24, 2019 arrest, a detective interviewed him 

for almost an hour about the shootings of that day as well as the other 

shootings that had occurred a week earlier. During that interview, Rodgers 

told the detective that he had flagged down police officers because he 

was chasing a robber.

never

DISCUSSION

I. Admission of Rodgers's Prior Conviction/Alleged Prosecutorial Misconduct

Rodgers contends the trial court prejudicially erred by allowing the 

prosecutor to introduce evidence that he was previously convicted of being a 

felon in possession of a firearm. He points out that during pretrial motions, 

the court had excluded the evidence, but during trial, the prosecutor 

improperly asked questions of him so as to open the door and allow its 

admission. He maintains the .evidence was more prejudicial than probative, 

and its admission violated his Fifth and Fourteenth Amendment federal 

constitutional due process rights, warranting reversal of his convictions on 

counts 5 through 8 and 10 through 13.

A. Background

During pretrial motions, the court ruled it would permit the People to 

impeach Rodgers with his prior felony conviction for assault with a deadly 

weapon, but not his 2012 conviction for being a felon in possession of a 

firearm. The parties proceeded to discuss the People’s motion to present a 

witness, T.W., who would have testified she saw Rodgers firing a nine- 

millimeter firearm into a canyon. Finding the incident too dissimilar, the 

court excluded the evidence without prejudice. The court then explained to
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Rodgers how he might nevertheless “open the door” to admitting T.W.’s 

testimony:

“The court: ... [f ] ... Mr. Rodgers, if you get up and testify like you 

claim you’re testifying, and you say certain things that might open the door 

to this, for instance, you—you might say, ‘I never shot a gun in my life’—I 

don’t know what you’re going to say—that may very well open the door to 

[the prosecutor] calling [T.W.] in and saying, ‘Did you ever see him shoot a 

[][] ‘Yeah. We were down in Murphy Canyon. I saw him shooting agunr

nine-millimeter into the canyon.’ So that’s how a trial goes. It’s kind of a

chess match ”3 The court asked the prosecutor to alert it in a sidebar if he 

felt Rodgers opened the door. It acknowledged the prosecutor might want to 

“bait” Rodgers into doing that, but cautioned to “steer [his] cross-examination 

away from [T.W.]”

During Rodgers’s cross-examination, the prosecutor asked Rodgers 

about being seen running from the July 24, 2019 shooting. In response to the 

prosecutor’s questions and presentation of photographs, Rodgers identified 

the helmet he was carrying as well as his gloves, fanny pack, and

The court repeated itself when Rodgers expressed confusion about what 
a sidebar was. It explained the purpose of pretrial evidentiary motions were 
to “set the table for this trial” and reminded Rodgers it had told the 
prosecutor he could not call T.W. to the stand and ask about that day. The 
court continued: “But you get on the stand and you say something like I just 
said, T’ve never fired a gun in my life,’ now you’re opening the door to him to 
say, “Hold on. Now I want to call [T.W.] back, Judge.’ And say, ‘Did you ever 
hear—see Mr. Rodgers? He says he never fired a gun. Did you ever see him 
fire a gun?’ [%] ‘Yeah. Over there near Walmart.’ [1J] . - • Right now he may 
not use that information. But if you open the door to it, we’ll have that 
conversation. Understand?”

3
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methamphetamine found in his front pocket. The following exchange then 

occurred:

“[Prosecutor:] This was your gun?

“[Rodgers:] That was the gun I was robbed with. I don’t own a gun.

“[Prosecutor:] You’ve never owned guns?

“[Rodgers:] No. I’m not in the military or anything.

“[Prosecutor:] Have you ever possessed guns?

“[Rodgers:] I object to violating court order.

“The court: It’s not a violation. You must answer the question.”

After the prosecutor had the reporter re-read the question, Rodgers 

answered: “I have no recollection, at this point.” The exchange continued:

“[Prosecutor:] You have no recollection? [^] Are you denying the fact 

that you’ve possessed guns before?

“The court: Answer the question.

“[Rodgers:] In the motion in limine, you said that—

“The court: I—

“[Rodgers:] What’s it called—

“The court: —told you if you opened the door to the question, you could 

be answering them. You just opened the door. Answer the questions.”

Rodgers objected that the evidence was inadmissible and irrelevant, 

which the court overruled. The court directed Rodgers to answer, and 

Rodgers responded he had no recollection. The court then invited the 

prosecutor to impeach Rodgers directly:

“[Prosecutor:] Mr. Rodgers, isn’t it true that you have, in fact, been 

convicted in the past of possessing firearms?

9
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“[Rodgers:] You have a piece of paper where I can look to refresh— 

“The court: The question is: ‘Have you ever been.’ Tm sure he has a 

piece of paper. Stop stalling. Were you—answer the question. Have you 

been convicted in the past of possession of weapons? Yes or no.

“[Rodgers:] Yeah. And I said I stand by my previous testimony. 

“[Prosecutor:] So you’ve been convicted in the past of possessing

firearms?

“[Rodgers:] I stand by my previous testimony.

“The court: You have not testified yet. You have not answered the 

question. And I’m telling you to answer it or I’ll answer it for you.”

When Rodgers continued to refuse to answer, the prosecutor at the 

court’s direction repeated the question:

“[Prosecutor:] Have you been convicted of possession of firearms?

“[Rodgers:] And I stand by what I testified what I said before.

“The court: What’s your answer? Stop.

“[Rodgers:] I’m not playing.

“The court: Ladies and gentlemen, I will instruct you that on July 3, 

2012, in San Diego Superior Court, Case [No.] CD240971, Mr. Rodgers was 

convicted of a violation of Penal Code section 29800 [, subdivision] (a)(1), felon 

in possession of a firearm. That’s undisputed evidence. You must accept it as 

true.”

B. Rodgers's Claim of Prosecutorial Misconduct

We first address Rodgers’s claim that the prosecutor engaged in 

prejudicial misconduct when he elicited inadmissible evidence, that is, asked
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questions designed to elicit testimony that would open the door to admitting 

evidence of Rodgers’s prior felon-in-possession-of-a-firearm conviction.^

A prosecutor may engage in misconduct by intentionally eliciting 

inadmissible testimony or evidence. {People v. Molano (2019) 7 Cal.5th 620, 

675.) But such a claim requires proof that the prosecutor acted deliberately 

or intentionally; there is no misconduct where the prosecutor could not have 

anticipated a witness’s testimony. (Ibid.; see People v. Valdez (2004) 32 

Cal.4th 73, 125.)

Here, the prosecutor did not directly ask Rodgers whether he had been 

convicted of being a felon in possession of a firearm; the questions were 

directed at whether the gun found after the July 24, 2019 shootings belonged 

to Rodgers. Rodgers answered the question by claiming the gun belonged to 

the person that robbed him, then volunteered, “I don’t own a gun.” It was 

permissible for the prosecutor to follow up by asking Rodgers whether he had

The People maintain Rodgers forfeited the contention by failing to 
specifically object that the prosecutor should have asked the court’s 
permission before embarking on his questioning. “ ‘As a general rule a 
defendant may not complain on appeal of prosecutorial misconduct unless in 
a timely fashion—and on the same ground—the defendant made an 
assignment of misconduct and requested that the jury be admonished to 
disregard the impropriety.’ ” (People v. Silveria (2020) 10 Cal.5th 195, 306;

also People v. Daveggio and Michaud (2018) 4 Cal.5th 790, 853.) Here, 
however, after the prosecutor asked whether he had ever possessed a firearm, 
Rodgers promptly objected that the question violated the court’s order. The 
court immediately overruled the objection, rendering futile a request for 
admonition on misconduct grounds. (See Daveggio, at p. 853 [absence of 
request for curative admonition may be excused if court immediately 
overrules an objection to misconduct]; see also People v. Brooks (2017) 3 
Cal.5th 1, 93 [failure to object is excused if objection would be futile].)
Though it is a close call, Rodgers’s objection was timely and sufficiently 
particular to avoid forfeiture.

4

see

11



ever owned or possessed guns, as Rodgers’s testimony tended to suggest he 

unfamiliar with firearms because he had never owned them. Nor can we 

say the prosecutor’s question violated the court’s in limine ruling or its 

admonition to avoid “bait[ing]” Rodgers to open the door to impeachment 

evidence. The court’s admonition pertained to T.W.’s proffered testimony, not 

to the evidence in general or the excluded firearm possession conviction.

Even if we were to assume the prosecutor somehow committed 

misconduct in his attempt to elicit Rodgers’s testimony on whether he had 

ever possessed a firearm, we would not be persuaded to reverse. “Under the 

federal Constitution, a prosecutor commits reversible misconduct only if the

was

conduct infects the trial with such ‘ “unfairness as to make the resulting

[Citation.] By contrast, our state lawconviction a denial of due process, 

requires reversal when a prosecutor uses ‘deceptive or reprehensible methods 

to persuade either the court or the jury’ [citation] and ‘ “it is reasonably 

probable that a result more favorable to the defendant would have been

(People v. Davis (2009) 46 Cal.4th 539,reached without the misconduct.

612; see also People v. Hoyt (2020) 8 Cal.5th 892, 942-943.) We conclude 

below that the admission of Rodgers’s 2012 felon-in-possession-of-a-firearm 

conviction did not prejudice him. For the reasons discussed below, neither 

prejudice standard in the misconduct context dictates reversal here.

C. Legal Principles for Admitting Impeachment Evidence and Standard of

?? ■> •>•>

Review

“Generally speaking, evidence ‘that has any tendency in reason to prove 

or disprove the truthfulness of a [witness’s] testimony’ is admissible.” (People 

v. Turner (2017) 13 Cal.App.5th 397, 408; Evid. Code, § 780 [“the court or 

jury may consider in determining the credibility of a witness any matter that 

has any tendency in reason to prove or disprove the truthfulness of his [or
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her] testimony at the hearing”].) Evidence of a prior felony conviction may be 

used for purposes of impeachment in any criminal proceeding. (Cal. Const., 

art. I, § 28, subd. (f); see also Evid. Code, § 788 [“For the purpose of attacking 

the credibility of a witness, it may be shown by the examination of the 

witness or by the record of the judgment that he has been convicted of a 

felony”]; see People v. Parker (2022) 13 Cal.5th 1, 55.) Additionally, 

“[e]vidence of circumstances underlying a conviction is admissible to impeach 

credibility if the proponent demonstrates that the evidence has ‘any tendency 

in reason’ to disprove credibility.” {People v. Dalton (2019) 7 Cal.5th 166, 214, 

citing Evid. Code, § 210 [defining relevant evidence as “having any tendency 

in reason to prove or disprove any disputed fact that is of consequence to the 

determination of the action” including “evidence relevant to the credibility of 

a witness”]; see also Turner, at p. 408 [witness may be impeached by prior 

misconduct under Evidence Code section 780, subdivision (i)—applying to 

evidence that tends to establish “ ‘[t]he existence or nonexistence of any fact 

testified to by [the witness]’ ”—by suggesting part of the witness’s testimony 

is untrue].) “Trial courts retain discretion to exclude such evidence under 

Evidence Code section 352 ‘if its probative value is substantially outweighed

by the probability that its admission will. . . necessitate undue consumption 

of time or . . . create substantial danger of undue prejudice, of confusing the

{Dalton, at p. 214; Turner, at p. 408 [“The5issues, or of misleading the jury, 

trial court has broad discretion in determining whether to admit 

impeachment evidence, including whether it is subject to exclusion under

[Evidence Code] section 352”].) “In exercising its discretion under Evidence 

Code section 352, the court must consider [(1)] whether the prior conviction 

reflects adversely on the witness’s honesty or veracity, [(2)] its nearness or 

remoteness in time, [(3)] its similarity to the present offense, and [(4)] the
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potential effect on the defendant’s failure to testify.” (People v. Carkhum- 

Murphy (2019) 41 Cal.App.5th 289, 295; see also Parker, at pp. 55-56; People

u. Edwards (2013) 57 Cal.4th 658, 711; People v. Clark (2011) 52 Cal.4th 856, 

931.) “Prejudice for purposes of Evidence Code section 352 means evidence 

that tends to evoke an emotional bias against the defendant with very little 

effect on issues, not evidence that is probative of a defendant’s guilt.” (People

v. Crew (2003) 31 Cal.4th 822, 842.)

Thus, on appeal, a trial court’s admission of prior misconduct evidence, 

like all admissibility determinations, is reviewed with deference. The abuse

of discretion standard requires us to view the record in the light most 

favorable to the court’s ruling. (See People v. Edwards, supra, 57 Cal.4th at 

p. 711.) Because a court’s discretion in admitting or excluding evidence is 

broad, - ‘a reviewing court ordinarily will uphold the trial court’s exercise of ■ 

discretion. (People v. Anderson (2018) 5 Cal.5th 372, 407.) And, even if 

error is found, only prejudicial error warrants reversal. In the event of error, 

a miscarriage of justice requiring reversal “should be declared only when the 

court, ‘after an examination of the entire cause, including the evidence,’ is of 

the ‘opinion’ that it is reasonably probable that a result more favorable to the 

appealing party would have been reached in the absence of the error.”

(People v. Watson (1956) 46 Cal.2d 818, 836 (Watsoni).)

D. Analysis

>

Reviewing the record in the light most favorable to the court’s ruling 

(People v. Edwards, supra, 57 Cal.4th at p. 711), we conclude the court did 

not abuse its broad discretion by admitting evidence of Rodgers’s prior 

conviction for being a felon in possession of a firearm in view of Rodgers’s 

answers to the prosecutor’s questions about owning guns. Though the court 

did not express its reasoning for concluding Rodgers’s answers opened the
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door to the evidence, it could have reasonably concluded that Rodgers’s 

statement that he had never owned firearms tended to suggest to the jury 

that he was unfamiliar with them, thereby permitting questioning on 

whether he had ever possessed a firearm. Because the court should not 

permit a defendant to testify with a (.People v.

Hinton (2006) 37 Cal.4th 839, 888), when Rodgers refused to answer the 

question, it reasonably admitted evidence of his prior conviction on the issue 

of Rodgers’s credibility. This was particularly true where Rodgers’s “line of 

defense at trial was an outright denial of guilt, i.e., his credibility was 

directly at issue.” (.People v. Mendoza (2000) 78 Cal.App.4th 918, 925.)

Further, Rodgers’s 2012 conviction was not overly remote, and it is a 

crime of moral turpitude. {People v. Robinson (2011) 199 Cal.App.4th 707, 

714-715; People v. Littrel (1986) 185 Cal.App.3d 699, 702-703;-see also People 

v. Aguilar (2016) 245 Cal.App.4th 1010, 1018-1019 [acknowledging Robinson 

and Littrel].) The California Supreme Court has limited the admissibility of 

prior convictions to those which necessarily involve moral turpitude. {People 

v. Hinton, supra, 37 Cal.4th at pp. 887-888.) Finally, the court’s decision to 

admit the prior for impeachment purposes had no adverse impact on 

Rodgers’s right to testify “because [he] actually took the stand and suffered 

impeachment with the prior[ ].” {People v. Mendoza, supra, 78 Cal.App.4th at 

p. 926.)

E. Rodgers Did Not Suffer Prejudice by Admission of His Felon in Possession 

Conviction

U ( false aura of veracity>5 3 33

We need not further examine the propriety of admitting Rodgers’s prior 

conviction, as we hold Rodgers has not established its admission prejudiced 

him. By taking the stand and offering an alibi defense denying guilt for the 

offenses, Rodgers put his credibility squarely at issue, and as a result,
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exposed himself to being impeached with his conviction for being a felon in 

possession of a firearm. As a conviction involving moral turpitude, it was 

admissible under Evidence Code section 788 as long as it was not otherwise 

excludable under Evidence Code section 352.

We see no basis to conclude the evidence was so prejudicial as to 

constitute a miscarriage of justice. When the jury rendered its verdict in this 

case it already had before it Rodgers’s admission that he was a convicted 

felon for assault with a deadly weapon. It knew that he possessed a weapon 

in connection with counts 1 through 4, the July 24, 2019 offenses, as 

Rodgers’s DNA was on the gun found at the scene and determined to have 

been used in those shootings.

The direct and circumstantial evidence against Rodgers on counts 5 

through 8 and 10 through 13 was relatively strong. AVitnessesddentified 

Rodgers by his distinctive helmet in connection with the shootings of counts 5 

through 8, and another witness identified Rodgers by his helmet in one of the 

July 19 shootings (counts 10 and 11). Rodgers’s defense depended largely on 

the jury crediting his uncorroborated testimony concerning his claim of being 

the victim of a robbery on July 24, 2019. But his testimony was undermined 

by the fact he never reported to the interviewing detective that he was robbed 

that day.

Further, the prosecutor only briefly referenced the prior 2012 felony 

during closing arguments without identifying the nature of the conviction, 

then turned to Rodgers’s other felony assault conviction, the admission of 

which Rodgers does not challenge. The prosecutor said: “Possession of a 

firearm by a felon. [Rodgers] possessed a firearm. He knew he possessed the 

firearm. He was previously convicted of a felony. This just pertains to all
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these counts that he’s shooting. Every single day he’s been charged with 

possessing a firearm because he was shooting on those days. Right. He has 

to know he has a firearm. Obviously, if he’s using it, he knows it. ffi] And 

that he’s been convicted of a felony. You know that. He was convicted. And 

you’ll have the ability to look at it, assault with a deadly weapon.”

Finally, the jury acquitted Rodgers of count 9, demonstrating that it did 

not view Rodgers’s prior felony conviction as tending to show a bad character, 

or that it gave undue weight to the court’s admonitions to Rodgers. Rodgers 

maintains this shows the jury did not find the evidence of guilt to be 

overwhelming, but the jury’s not guilty finding on that count is not an 

indication of the jury’s belief in the strength of the evidence on Rodgers’s 

other charges as to which they found him guilty. He also maintains the court 

exacerbated prejudice to him by “repeatedly berating” him in front of the 

jury, making it probable the jury did not think highly of him or his 

: credibility. We cannot agree that the court’s instruction to Rodgers to “stop 

stalling” and to answer the questions shed an unduly negative light on him.

In the Watson prejudice scenario in which we consider a hypothetical 

trial in which the jury was not instructed that Rodgers had suffered a prior 

2012 felon in possession conviction, we see no reasonable probability the 

outcome would have been different. On this record, there is not enough to 

conclude Rodgers suffered a miscarriage of justice warranting reversal under 

Watson, supra, 46 Cal.2d 818.

Rodgers claims the error violated his federal Fifth and Fourteenth 

Amendment constitutional rights to due process and is reversable under the 

more exacting harmless beyond a reasonable doubt standard of Chapman v. 

California (1967) 386 U.S. 18 (Chapman). He relies on a federal Fifth Circuit 

Court of Appeal case that does not bind us (People v. Williams (2013) 56
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Cal.4th 630, 668) and People v. Garceau (1993) 6 Cal.4th 140, disapproved on 

another ground in People v. Yeoman (2003) 31 Cal.4th 93, 117-118.) We are 

not persuaded. Garceau involved evidence of uncharged offenses admitted 

pursuant to a jury instruction allowing the jury to consider the evidence “ ‘for 

any purpose, including but not limited to’ ” the defendant’s “ ‘character or any

(Id. at p. 186, italics omitted.) The court 

acknowledged the “potentially devastating impact” of such evidence, but held 

its admission was harmless beyond a reasonable doubt given the trial 

evidence. (Id at p. 187.) The court’s ruling in this case bears no resemblance 

to the court’s error in Garceau. Rodgers’s argument does not compel us to 

assess prejudice under the federal Chapman standard.

II. Count 5 and 8 Convictions

In sentencing Rodgers on counts 5 and 8 for the shooting on Estrella 

Avenue, the court first heard arguments from counsel on the application of 

section 654. It then stated: “Count No. 5, although it occurred on the date, it 

was a different incident [than count 8]. Count 8 was the discharge at the 

home where the family was sitting on their porch. Count No. 5 was when Mr. 

Rodgers fired his gun across El Cajon Boulevard for no good reason. That’s a 

separate incident. I’m going to impose one-third the midterm of Count No. 5. 

That’s eight months to be served consecutively.”

Pointing out the count 5 offense for discharging a firearm in a grossly 

negligent manner is a lesser included offense to his count 8 conviction for 

shooting at an inhabited occupied structure, Rodgers contends this court 

must reverse the count 5 conviction and vacate the 8-month consecutive 

sentence on this count. According to Rodgers, count 5 was based on the same

trait of his character. > )!
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act of shooting at the exact same time in the same area of Estrella Avenue.

He maintains he committed the shootings “in rapid succession, without a 

break in the action” and there was no time for reflection, making multiple 

convictions improper. Rodgers alternatively contends that we should modify 

his sentence to impose a two-year concurrent midterm on count 5, because 

the court mistakenly believed the shooting observed by S.S. was separate 

from the shooting fired toward J.Q.’s home patio. He concludes that this 

court should at least remand and instruct the trial court that the convictions 

for counts 8 and 5 are not based upon two separate shootings, to allow the 

court to decide whether to impose concurrent or consecutive sentences based 

on accurate information.

A. Legal Principles

v -“[I]t is generally permissible to convict a defendant of multiple charges 

arising from a single act or course of conduct. [Citations.] However, a 

judicially created exception to this rule prohibits multiple convictions based 

on necessarily included offenses. [Citations.]’ [Citation.] [][] When a 

defendant is found guilty of both a greater and a necessarily lesser included 

offense arising out of the same act or course of conduct, and the evidence 

supports the verdict on the greater offense, that conviction is controlling, and 

the conviction of the lesser offense must be reversed. [Citations.] If neither 

offense is necessarily included in the other, the defendant may be convicted of 

both, ‘even though under section 654 he or she could not be punished for more 

than one offense arising from the single act or indivisible course of conduct. 

{People v. Sanders (2012) 55 Cal.4th 731, 736; see also People v. White (2017)

2 Cal.5th 349, 353-354.) Section 954 is the statute that generally permits

> )5
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multiple convictions; section 654 is its counterpart prohibiting punishment 

for the same act or omission. (People v. Sloan (2007) 42 Cal.4th 110, 116; see 

also People v. Johnson (2007) 150 Cal.App.4th 1467, 1474 [discussing “the 

tension” between the statutes in addressing battery of a cohabitant offenses].)

Section 954 has been held to permit a separate conviction for each 

completed crime as determined by the nature of the offense, even if the 

defendant had the same intent and objective in committing the multiple 

crimes and even if the defendant committed them at or about the same time. 

(See People v. Johnson, supra, 150 Cal.App.4th at pp. 1476-1477, applying 

the analysis in People u. Washington (1996) 50 Cal.App.4th 568, 577-579 to 

“successive acts of violence” against the victim].) Johnson involved whether 

defendant could be properly charged and convicted of multiple counts of 

spousal-abuse under.section 273.5 based on acts occurring.during a single 

event; the court held such multiple convictions were proper if the victim 

suffered multiple injuries caused by distinct applications of force. Looking to 

the statute, the court reasoned the “crime described by section 273.5 is 

complete upon the willful and direct application of physical force upon the 

victim, resulting in a wound or injury. It follows that where multiple 

applications of physical force result in separate injuries, the perpetrator has 

completed multiple violations of section 273.5.” (Id. at p. 1477.) Thus,

20



Johnson upheld three separate convictions of section 273.5, each of which 

concerned separate injuries sustained during the same beating. (Ibid.)5 

B. Analysis

The People correctly concede that shooting in a grossly negligent 

manner under section 246.3 is a lesser included offense of shooting at an 

occupied dwelling house under section 246. (See People v. Ramirez (2009)

45 Cal.4th 980, 983, 990 [§ 246.3 is a necessarily included lesser offense of 

§ 246]; see People v. Sloan> supra, 42 Cal.4th at p. 115, fn. 2 [courts 

interchangeably use terms “necessarily included” and “lesser included”

offenses] .)6 They maintain we must reject Rodgers’s contentions, however, 

because his convictions were based on two separate acts that were committed 

with separate intents and objectives, and given the court’s implicit ruling

5 “Defendant indisputably committed successive acts of violence against 
Doe [during the same beating incident]. Although Doe’s testimony does not 
precisely describe the sequence of the beating, we do know that defendant 
beat her about the face and head; held her by her throat up against the wall; 
beat her on her back, hips, and legs; and stabbed her in the upper arm. Doe 
suffered two black eyes, a split lip, bruises to her neck, back, and hips and a 
puncture wound to her upper arm. From this evidence the jury could have 
concluded that defendant completed one violation of section 273.5 when he 
beat Doe about the head and face, blackening her eyes and splitting her lip; 
another when he held her by the throat and continued to strike her and 
restrain her such that she suffered bruises about her back and neck; and 
another when he injured her upper arm, drawing blood and leaving a visible 
scar. Accordingly, the evidence is sufficient to support the three convictions 
of section 273.5.” (People v. Johnson, supra, 150 Cal.App.4th at p. 1477.)

6 Indeed, as to the charges of shooting at an occupied home (counts 8, 12 
and 13) the court instructed the jury that discharging a firearm was a lesser 
included offense, and that it could not convict Rodgers of both the lesser and 
greater offenses for the same conduct.
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that they were not part of a continuous course of conduct, there is no bar to 

multiple conviction or punishment. 7

We agree Rodgers was properly convicted of both counts. During 

closing arguments, the prosecutor distinguished between Rodgers’s reckless 

shootings down alleyways or toward vehicles, and his shots fired at inhabited 

dwellings: “The law says it is not required that the defendant intend to shoot 

at a house or vehicle when he fired. In other words, when he got the gun, and 

he went like this, he says, Tm going to shoot [one victim’s] car.’ Not required. 

He shot in the area where cars were. He shot at a neighborhood. He shot

7 For this proposition, the People tell us People v. Ramirez, supra, 45 
Cal.4th 980 is instructive. But Ramirez only decided the issue of whether all 
of the elements of the section 246.3 offense were necessarily included in the 
“more stringent” requirements of section 246. (Id. at p. 990.) And the parties 
in Ramirez agreed that three of the grossly negligent shooting counts and 
three counts of shooting at an inhabited dwelling were based on the same 
acts. (Id. at p. 984.) The People assert the Ramirez court did not question 
whether the defendant in that case could be separately convicted on the other 
shots fired. But we decline to draw conclusions from the court’s silence on 
that point. (Agnew v. State Bd. of Equalization (1999) 21 Cal.4th 310, 332 
[cases do not stand for propositions not considered by the reviewing court].) 
The People also say the California Supreme Court is considering the 
parameters of prohibiting convictions for lesser included offenses arising out 
of the same conduct. The cited case, People v. Aguayo (2022) 13 Cal.5th 974, 
decided after the People filed their brief, involved dual assault convictions on 
offenses that the court determined were “different statements of the same 
offense,” not offenses that were greater and lesser offenses of each other. (Id. 
at p. 979.) Aguayo held the People could not overcome the problem created by 
the defendant’s dual convictions of the assault offenses by demonstrating 
they were based on separate acts, because the jury did not make findings 
identifying which act supported each count, the People did little to 
differentiate the offenses, and the prosecution and defense counsel viewed the 
offenses as based on the same act or course of conduct. (Id. at pp. 993-994.)
It found a reasonable probability the jury would have convicted the defendant 
of only one, not both, offenses. (Id. at p. 995.)
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across El Cajon [Boulevard|. He did all those things intentionally.(Italics 

added; compare, People v. Aguayo, supra, 13 Cal. 5th at p. 994 [claim of 

separate acts rejected where prosecution did not identify the particular act 

supporting each offense and “did little to differentiate between the two 

counts”].) After being properly instructed about counts 5 and 8 being lesser 

included and greater offenses (see footnote 6, ante), the jury convicted 

Rodgers of both count 5 and count 8. It implicitly found, therefore, that the 

offenses were not based on the same conduct or act.

The question becomes whether substantial evidence supports the 

implied finding, and we conclude it does, 

evidence supports a jury verdict, a reviewing court reviews the entire record 

in the light most favorable to the judgment to determine whether it discloses 

evidence that is reasonable, credible, and of solid value such that a 

reasonable jury could find the defendant guilty beyond a reasonable doubt.’ 

[Citation.] ‘This standard of review applies when the evidence is largely 

circumstantial....’” {People v. Hardy (2018) 5 Cal.5th 56, 89.)

It is true that the evidence reflects that J.Q. and S.S. both heard the 

shootings in the area of Estrella Avenue and El Cajon Boulevard at about 

8:40 p.m. on July 18, 2019. Though it can be said counts 5 and 8 were part of 

one shooting incident as there was evidence that Rodgers fired shots in rapid 

succession, the evidence also shows he fired the multiple shots at multiple 

targets, including J.Q.’s house, surrounding trees, and a nearby vehicle.

To determine whether sufficientU i

8 The prosecutor also specifically referenced count 5 (and the other 
negligent discharge counts) when he said: “[Rodgers] intentionally shot a 
firearm. He did the shooting in gross negligence. Gross negligence means 
that he acted in a reckless way that creates a high risk of death or great 
bodily injury. He shot down alleyways. He shot down towards busy 
intersections.” (Italics added.)
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Each shot required a separate pull of the trigger, permitting the jury to find 

his negligent discharge of a firearm was committed when shooting down the 

alley and hitting different targets than J.Q.’s home, which gave rise to a 

separate completed offense of shooting at an inhabited dwelling house. 

(Accord, People v. Johnson, supra, 150 Cal.App.4th at p. 1477.) Cases decided 

in the context of section 654 explain that multiple shootings during a course 

of criminal conduct may give rise to a finding that the conduct is 

and therefore gives rise to more than one act 

and objective, and posed a separate risk to the victims or their property. 

{People v. Phung (2018) 25 Cal.App.5th 741, 759-761; People v. Trotter (1992)

7 Cal.App.4th 363, 368.) That is the case here. Rodgers 

rewarded where, instead of taking advantage of an opportunity to walk away 

. . . , he voluntarily resumed his . . . assaultive behavior.

368.)

li l udivisible
JJ 5 » if they had a separate intent

U ishould . . . not be

> J) (Trotter, at p.

Our conclusion does not change in view of Rodgers’s arguments that his 

shootings were part of an indivisible course of conduct without time for 

reflection. It was reasonable for the jury to find that when he pulled the 

trigger on his firearm, Rodgers had time for reflection between each shot. 

“Whether a reasonable trier of fact could reach a different conclusion based 

upon the same facts does not mean the verdict[s are] not supported by 

sufficient evidence.” {People v. Mora and Rangel (2018) 5 Cal.5th 442, 490.)

We reject Rodgers’s alterative contention that he should be resentenced 

on counts 5 and 8 because they arose from the same set of operative facts.9

9 At the time of sentencing, section 654 provided: “An act or omission 
that is punishable in different ways by different provisions of law shall be 
punished under the provision that provides for the longest potential term of 
imprisonment, but in no case shall the act or omission be punished under 
more than one provision . . . . ” (Former § 654, subd. (a).)
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“[W]here multiple acts evincing the same intent are sufficiently independent 

to reflect a renewal of such intent, section 654 is no bar to separate 

punishments.” {People v. Mendoza (2022) 74 Cal.App.5th 843, 854; see also 

People v. Trotter, supra, 7 Cal.App.4th at p. 368.) The evidence that Rodgers 

pulled the trigger multiple times and hit multiple different targets during the 

Estrella Avenue shooting permits us to conclude he had a separate intent in 

firing each shot. For firing multiple gunshots affecting multiple victims and 

property, Rodgers was subject to separate punishment on count 5 for 

discharging a firearm in a grossly negligent manner and count 8 for firing at 

an inhabited dwelling house. {People v. Phung, supra, 25 Cal.App.5th at p. 

761.)

III. Application of Amended Section 1170, Subdivision (6)

In sentencing Rodgers, the trial court followed the probation officer’s 

recommendation and imposed a 7-year upper term on count 8, which was the 

principal term. In doing so, the court found numerous aggravating factors. 

Specifically, it found Rodgers’s crimes involved “great violence, great bodily 

harm, threat of great bodily harm or other acts disclosing a high degree of 

cruelty, viciousness or callousness” as he “was convicted of discharging a 

firearm on six separate occasions for, frankly, no good reason at all.” It found 

Rodgers was armed with or used a firearm, the victims were particularly 

vulnerable, and Rodgers induced another person to participate in the crimes’ 

commission. The court found Rodgers’s implausible story about being a 

robbery victim interfered with the judicial process. It found Rodgers was 

convicted of other crimes for which consecutive sentences could have been 

imposed; his crimes involved some element of planning or sophistication; he
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engaged in violent conduct indicating a serious danger to society, and his 

convictions from his juvenile true findings to his adult convictions were of 

increasing seriousness. It found he served a prior prison term, and he 

exhibited unsatisfactory performance on probation. The court considered

mitigating factors, but found none applicable or true.

Rodgers contends we must remand his case for resentencing to permit 

the trial court to retroactively apply section 1170, subdivision (b), amended 

effective January 1, 2022, to change the court’s authority to impose an upper 

term sentence. Specifically, the amended law provides that the trial court 

must impose the middle term unless certain circumstances exist. (See Stats. 

2021, ch. 731, § 1.3, adding § 1170, subd. (b)(1), (2); People v. Lopez (2022) 78 

Cal.App.5th 459, 464 (Lopez).) The court may impose an upper-term 

sentence only where there are circumstances in aggravation, and the facts 

underlying all of the aggravating circumstances have been stipulated to by 

the defendant or found true beyond a reasonable doubt by a jury or a judge in 

a bench trial. (§ 1170, subd. (b)(1), (2); Lopez, at p. 464.) Notwithstanding 

these provisions, a court, “may consider the defendant’s prior convictions in 

determining sentencing based on a certified record of conviction without 

submitting the prior convictions to a jury.” (§ 1170, subd. (b)(3).) The court 

must “set forth on the record the facts and reasons for choosing the sentence 

imposed” and it “may not impose an upper term by using the fact of any 

enhancement upon which sentence is imposed under any provision of law.”

(§ 1170, subd. (b)(5).)

The People properly concede that the law applies retroactively to

10 The court found the aggravating factors “clearly outweigh [ed]” the 
mitigating factors, though it acknowledged there were no mitigating factors.
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Rodgers, whose judgment was not final on its effective date. (See In re 

Estrada (1965) 63 Cal.2d 740, 745-746; Lopez, supra, 78 Cal.App.5th at p.

465; People v. Flores (2022) 75 Cal.App.5th 495, 520 (Flores).) However, they 

maintain any error in Rodgers’s sentencing is harmless because the court 

relied on his prior criminal record, and “the jury would surely have found the 

remaining factors relied upon by the court to be true beyond a reasonable 

doubt.” They rely on Flores for the proper harmless error test, but 

acknowledge this court in Lopez disagreed with that analysis. According to 

the People, this case differs from Lopez in that many of Rodgers’s sentencing 

factors were “beyond dispute” and the People are not relying on one factor out 

of a long list of aggravating factors to urge remand is unnecessary. They say 

there is “every reason to believe” the court would have imposed the same 

sentence based on proper factors which they consider to be the seriousness of 

Rodgers’s crimes, his use of a weapon, his interference with the judicial 

process by filing a false police report, and his recidivism.

In Lopez, supra, 78 Cal.App.5th 459, this court held that where a 

sentencing factor must be found true by a jury beyond a reasonable doubt and 

the court fails to submit that factor to the jury, the court’s reliance on that 

fact may be subject to harmless error review. (Id. at p. 465.) However, we 

explained that in order to find the court’s reliance on improper factors was 

not prejudicial, “we would have to conclude beyond a reasonable doubt that a 

jury would have found true beyond a reasonable doubt every factor on which 

the court relied, because the amended statute requires that every factor on 

which a court intends to rely in imposing an upper term, with the exception 

of factors related to a defendant’s prior conviction(s), have been admitted by 

the defendant or proven to a jury.” (Id. at pp. 465-466.)
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This court further held that if all aggravating factors relied on by the 

court did not survive this first level of analysis, a second step of analysis was 

required. At this second step, we consider “whether it is reasonably probable 

that a more favorable sentence would have . . . been imposed absent the trial 

court’s improper reliance on such factors.” {Lopez, supra, 78 Cal.App.4th at 

p. 467.) We summarized the analysis in this way: “[T]he initial relevant 

question for purposes of determining whether prejudice resulted from failure 

to apply [amended section 1170] is whether the reviewing court can conclude 

beyond reasonable doubt that a jury would have found true beyond a 

reasonable doubt all of the aggravating factors on which the trial court relied 

in exercising its discretion to select the upper term. If the answer to this 

question is ‘yes/ then the defendant has not suffered prejudice from the 

. court’s reliance on factors not found true by a jury in selecting the upper 

term. However, if the answer to the question is ‘no,’ we then consider the 

second question, which is whether a reviewing court can be certain, to the 

degree required by [Watson, supra,] 46 Cal.2d [at page] 836 . . . , that the trial 

court would nevertheless have exercised its discretion to select the upper 

term if it had recognized that it could permissibly rely on only a single one of 

the aggravating factors, a few of the aggravating factors, or none of the 

aggravating factors, rather than all of the factors on'which it previously 

relied. If the answer to both of these questions is ‘no/ then it is clear that 

remand to the trial court for resentencing is necessary.” {Lopez, 78 

Cal.App.5th at p. 467, fn. 11.) Other courts have articulated somewhat
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different prejudice standards. (See People v. Ross (2022) 86 Cal.App.5th 

1346, 1354 [discussing cases decided after Flores, supra, 75 Cal.App.5th 

495].) 11

We conclude the court’s failure to sentence Rodgers in keeping with 

amended section 1170 cannot be deemed harmless under Lopez or the other 

articulated standards. Rodgers did not stipulate to the aggravating factors 

relied upon by the court, nor were they all found true by the jury. We are 

unable to conclude to the degree of certainty required by the Chapman or 

Watson prejudice standards that the jury would have found true beyond a

11 The California Supreme Court has granted review on the question.
(See People v. Lynch (May 27, 2022, C094174) [nonpub. opn.], review granted 
Aug. 10, 2022, S274942.) In People v. Dunn (2022) 81 Cal.App.5th 394, 
review granted October 12, 2022, S275655, the court held that at the first 
step of the prejudice analysis, the appellate court must determine whether, to 
the level of certainty required by Chapman, supra, 386 U.S. 18, one of 
multiple aggravating factors would have been found true by the jury beyond a 
reasonable doubt and also whether under Watson, supra, 46 Cal.2d 818 there 
is a reasonable probability the jury would have found any remaining 
aggravating circumstance true beyond a reasonable doubt. {Dunn, at pp. 
408-409.) If not all relied-upon aggravating circumstances would have been 
proved to those standards, the appellate court asks in a second step whether 
there is a reasonable probability the lower court would have imposed a 
sentence other than the upper term in light of the aggravating circumstances 
provable from the record. {Id. at pp. 409-410.) If the answer is yes, the 
appellate court must vacate the sentence and remand for resentencing 
consistent with section 1170, subdivision (b). {Id. at p. 410.) In People v. 
Zabelle (2022) 80 Cal.App.5th 1098, the court held the reviewing court first 
need only identify one aggravating factor that withstands Chapman harmless 
error analysis. {Zabelle, at pp. 1111-1112.) If the court identifies one such 
factor, it “for each [remaining] aggravating fact, considers] whether it is 
reasonably probable that the jury would have found the fact not true.” {Id. at 
p. 1112.) The reviewing court “must then, with the aggravating facts that 
survive this review, consider whether it is reasonably probable that the trial 
court would have chosen a lesser sentence had it considered only these 
aggravating facts.” {Ibid.)
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reasonable doubt all of the aggravating factors relied upon by the trial court. 

Some of the factors, whether the victims were “particularly” vulnerable, 

Rodgers’s “callousness,” his exhibition of “some element” of planning or 

sophistication and his asserted interference with the judicial process, require 

a subjective or “comparative evaluation of the facts,” making it difficult to 

determine to any degree of certainty how a jury would evaluate them. (See 

People v. Sandoval (2007) 41 Cal.4th 825, 840 [victim vulnerability is the sort 

of standard that requires an “imprecise quantitative or comparative 

evaluation of the facts” and suggesting such circumstances are based on a 

“somewhat vague or subjective standard”]; People u. Ross, supra, 86 

Cal.App.5th at p. 1355.) To the extent the trial evidence touched on those 

factors, we cannot say it was overwhelming. Thus, we reject the People’s 

argument that “the jury would surely have found the remaining factors relied 

upon by the court [apart from Rodgers’s criminal record or prior convictions] 

to be true beyond a reasonable doubt.”

Moreover, we reject the People’s argument that Rodgers had “every 

reason” at trial to prove facts disputing some of the aggravating factors. The 

law had not changed by the time of trial to require sentencing factors be 

presented to the jury, giving Rodgers no incentive or reason to present such 

evidence. As in Lopez, “[i]t would be entirely speculative for us to presume, 

based on a record that does not directly address the aggravating factors, what 

a jury would have found true in connection with these factors.” {Lopez, supra, 

78 Cal.App.5th at p. 466.)

Since fewer than all aggravating facts survive the first level of 

harmless error analysis, we consider under Watson whether it is reasonably 

probable the trial court would have exercised its discretion to impose a lesser 

sentence on a subset of provable aggravating facts. {Lopez, supra, 78
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Cal.App.5th at p. 467, fn. 11; People v. Dunn, supra, 81 Cal.App.5th at pp. 

408-409; People v. Zabelle, supra, 80 Cal.App.5th at p. 1112; People v. Ross, 

supra, 86 Cal.App.5th at p. 1356.) The question is not whether the court 

could have relied alone on Rodgers’s prior convictions in determining 

sentencing. In assessing prejudice, we do not ask “whether the trial court 

could have relied on the single aggravating factor of [Rodgers’s] recidivism to 

impose the upper term sentence; unquestionably the trial court may still rely 

on any single permissible aggravating factor to select an upper term sentence 

under the newly-revised triad system. Rather, the second relevant prejudice 

question is whether we can be assured that the trial court would have 

exercised its discretion to impose the upper term based on a single permissible 

aggravating factor, or even two or three permissible aggravating factors, 

related to [Rodgers’s] prior convictions, when the court originally relied on 

both permissible and impermissible factors in selecting the upper term.” 

(Lopez, supra, 78 Cal.App.5th at p. 467.) Here, as in Lopez, the trial court 

relied on numerous aggravating factors in selecting the upper term on count 

8. Thus, as in that case, “[t]he record does not clearly indicate that the trial 

court would have exercised its discretion to impose an upper term based on 

an aggravating factor relating to [Rodgers’s] prior convictions . . . .” The court 

offered no indication it would have selected an upper term based on a single 

aggravating factor or on some subset of permissible factors. (Id. at p. 468.)

We hold under these circumstances—particularly on the law’s new 

presumption in favor of the middle term—there is at least a reasonable 

probability the court would have viewed the sentencing scenario differently 

and selected lesser terms as a result.
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3
We thus vacate Rodgers’s sentence and remand so that he can be 

resentenced under the current version of section 1170, subdivision (b) and the 

procedures set forth in Lopez. (Lopez, supra, 78 Cal.App.5th at pp. 468-469.)

.. #

DISPOSITION

Rodgers’s sentence is vacated and the matter is remanded to the trial 

court for resentencing consistent with the amendments to section 1170. 

Following resentencing, the trial court must prepare an amended abstract of 

judgment and forward a certified copy to the Department of Corrections and 

Rehabilitation. In all other respects, the judgment is affirmed.

O’ROURKE, J.

WE CONCUR:
KEVfN 3. LANE, Clerk of the Court of Appeal, Fourth 
Appellate District, State of California, does hereby Certify 
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n MAY RC □ H DEFENDANT REMANDED TO CUSTODY OF SHERIFF^ B WITHOUT BAIL □ WITH BAIL^ET AT^ ---------------~

□ DEPT. pLPM%uRsrvPPDROVNEpDRR0BA™ra“sUPE^
SawSJSaMmn ben^war °n°t'---------- ° ™ °°°
□ SERVICE FORTHWITH. □ ORDERED WITHHELD TO --------nD C0UNSEL REPORTS NO CONTACT WITH DEFENDANT.

SuDr=Fo“s“
BeNfrGSMp^ftY N^PC9T7jAin>IORiZATiON FOFnRESTITVTKJI^HPG^'AAR^EG' ----------------

--------------
□ CONCURRENT WITH / CONSECUTIVE TO' PORT T° C°CR PER PC1203f: D SEE ATTACHED MINUTES FOR ADDITIONAL OROERS

12™; TiRMLl2 YEARS 4 MONTHS •---------------------- ---------------------------- — SLESK: □ REGISTRAR OF VOTERS. □ DMV ABSTRACT

Defendant b aMn** ** court 00 b8half defendanL Mr. Rodgers addresses the court on his behalf.

Date:
OnVD-B-^ ^

PC977 □ NOT PRODUCED □ FAILED TO APPEAR

COUNT 8

TORY SUPV. (CRM-255).

$ 1,000

□ TO BE HEARD CONCURRENTLY WITH
CUSTODY STATUS

--------------- IS RECALLED/RESCINDED.
□ BAIL □ REINSTATED □ EXONERATED □ FORFEITED 
_____ BOND NO.____

B.A.C..

ATTEST A TRUE COPY. Cleric of the Superior Court by 
DEFT.

V3C DeputyDistribution by

SDSC CRM-O02B (Rev. 7/21)

PR^B.

FELONY MINUTES - PRONOUNCEMENT OF JUDGMENT
ATTY. PROS. R*R Other

11



0383
' Case Number SCD284166 

0 COUNT #1

COMMnTED TO DEPT. OF CORRECTIONS & REHAB. / SHERIFF, T,
□ CONCURRENT/ 0 CONSECUTIVE El FT.VXD Frn nnni'i 
WITH PC1192.7(0(23) Al I rCUW

People v. RODGERS, mii ton
Date: 10/13/21

/□ ENHANCEMENT/□ PRIOR: CODE NAME AND SECTION NUMBER; _PC246.3(a) _

0 COUNT#2 / □ ENHANCEMENT / □ PRIOR; 
COMMITTED TO DEPT. OF CORRECTIONS & REHAB 
0 CONCURRENT/ □ CONSECUTIVE

CODE NAME AND SECTION NUMBER; PC29800(aK1)
O STAVED P^* I™1 ~^>U'D''U™'' TERM.NATE OF J6

■------------------------------------- ---- STRICKEN

- - ^ A MISDEMEANOR.
YEARS <MONTHS)dAYS / TO LIFE 

□ PER PC1385 REASON(S)!

0 COUNT#3 _ / 0' ENHANCEMENT / □ PRIOR: 
COMMITTED TO DEPT. OF CORRECTIONS & REHAB.
□ CONCURRENT/O CONSECUTIVE

CODE NAME AND SECTION NUMBER PC30305(aK1)
rn staved',”™ HID'UPPER' INDETE~ of J6

-----------------------------------------------  STRICKEN

---------- FI* MISDEMEANOR
YEARS(MONTHS^AYS / TO LIFE. 

□ PER PC1385 REASON(S); _____

WITH PC1192.7fc)(23) ALLEGATION '-------------------- ---------- -------□ STRICKEN Q PER PC1385 REASONS):

0 COUNT #5

COMBED TO DEPT. OP_________
□ CONCURRENT/0 CONSECUTIVE □ STAYED PER PC654 / ’------L01<S^PpER > 'NDETERMINATE OF_8

-----------------------------------------------  STRICKEN

-------------- --—• □ A MISDEMEANOR.
- YEARS ^ONTHSjbAYS /TO LIFE 

□ PER PC1385 REASON(S):

0 COUNT #6 / □ ENHANCEMENT / □ PRIOR; 
COMMITTED TO DEPT. OF CORRECTIONS & REHAB 
0 CONCURRENT/□ CONSECUTIVE

CODE NAME AND SECTION NUMBER PC29800(a)(11
□ STAVEd'p“ r“: / ^TERM.RAIE OF J6

------------------------------ □ STRICKEN

--------------- • D_A MISDEMEANOR.
years (Months i^AYs / to life

O PER PC1385 REASON(S):

0 COUNT #7 / □ ENHANCEMENT / □ PRIOR: 
COMMITTED TO DEPT. OF CORRECTIONS & REHAB.
□ CONCURRENT/□ CONSECUTIVE

CODE NAME AND SECTION NUMBER- PC30305(a)(1)

B STAVED’UPPER ' 'NDETERMWATE OP J6 
------------ -------------------------. □ STRICKEN

-------- -------• □ A MISDEMEANOR.
YEARSgMONTHS frtAYS / TQ LIFE.

□ PER PC 1385 REASON(S):

c0o«™^rOP°WME‘
----------- ------■ DA MISDEMEANOR.
YEARS ^0NTHS)DAYS / TO LIFE. 

□ PER PC1385 REASON(S):

8

OTHER fCOMTl-

on —3----- ATTEST A TRUE COPY, Clerk of the Superior Court by ___________ -

FELONY  ̂ ,
(Not valid wrthout completed CRM-2B, PronouncerriStlfTudg^t)

Distribution by fcS'T -f
SOSCCRM-002H (New 7/09)

__ Deputy
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0384
Case Number: SCD284166 People v. MILTON, RODGERS

Date: 10/13/21
El COUNT# 11 / □ ENHANCEMENT / □ PRIOR- 
COMMITTED TO DEPT. OF CORRECTIONS & REHAB 
0 CONCURRENT/□ CONSECUTIVE

CODE NAME AND SECTION NUMBER _PC29800fa)/1)
--------D a MISDEMEANOR.

YEARS QjONTHS) DAYS / TO LIFE 
□ PER PC 1385 REASON(S)>-------□ STRICKEN

CODE NAME AND SECTION NUMBER- PC246
----------- —■ □ A MISDEMEANOR.
years /(MonthsT^ays / to life. 

□ PER PC1385 REASON(S)?

E COUNT# 13 / □ ENHANCEMENT/ □ PRIOR: 
COMMITTED TO DEPT. OF CORRECTIONS & REHAB. / SHERIFF
□ CONCURRENT / 0 CONSECUTIVE H STAYED PER Pr*u i 
WITH PC1192.7(0(23) Al i ‘3 PER PC654'

CODE NAME AND SECTIONNUMBER: PC246
TERM: J/3_ LOW<MiS? UPPEr7|NDETERMINATE OF 20

--------------------------- --------------- - O STRICKEN

---------- —-— □ A MISDEMEANOR.
YEARSQjONTH^y DAYS / TO LIFE 

□ PER PC 1385 REASON(S): _____

□ CONCURRENT / □ CONSECUTIVE □ STAYED PER PC654 / -------- .------- - □ A MISDEMEANOR.
YEARS / MONTHS / DAYS / TO LIFE.

------ LOW/ MID/ UPPER /INDETERMINATE OF

------------- ------------- ---------O STRICKEN □ PER PC1385 REASON(S):

□ COUNT#

------------------ - □ A MISDEMEANOR.
YEARS / MONTHS / DAYS / TO LIFE 

□ PER PC 1385 REAS0N(S):

------ LOW/ MID / UPPER / INDETERMINATE OF
--------------------------------- - □ STRICKEN

□ STAYED PER PC654 /

□ COUNT#

□ CONCURRENT / Q CONSECUTIVE
—---------------□ A MISDEMEANOR.
YEARS I MONTHS / DAYS / TO LIFE.

------ LOW / MID / UPPER / INDETERMINATE OF
--------------------- --------□ STRICKEN

□ STAYED PER PC654 /
□ PER PC1385 REASON(S):

□ COUNT #

■------------------□ A MISDEMEANOR.
YEARS / MONTHS / DAYS / TO LIFE 

□ PER PC 1385 REASON(S)'

------ LOW/ MID / UPPER /INDETERMINATE OF
---------- ------------------ -- □ STRICKEN

□.STAYED PER PC654/

□ COUNT# / □ ENHANCEMENT / □ PRIOR- 
COMMITTED TO DEPT. OF CORRECTIONS & REHAB 
□ CONCURRENT/□ CONSECUTIVE

CODE NAME AND SECTION NUMBER- 
/SHERIFF. TERM:

□ STAYED PER PC654 /
----------------------□ A MISDEMEANOR.
_ YEARS /MONTHS /DAYS /TO LIFE 

□ PER PC1385 REASONS):

------ LOW / MID / UPPER / INDETERMINATE OF
■----------------- ------------------ □ STRICKEN

OTHER /COMT y

Date:
—ATTEST A TRUE COPY, Clerk of the Superior Court by

FELONYMItlSjTES^^SUPPLEMENTALj^l
Distribution by ■
SDSC CRM-0G2H (New 7/09)

on
DeputyR8R Otter;

PRONOUNCEMENT of JUDGMENT -----1---- 3 ^
(Not'valid without completed'CRM-28, ProlroWm~

3



0367In the Superior Court of the State oVCalifornia
IN AND FOR THE COUNTY OF SAN DIEGO

THE PEOPLE OF THE STATE OF CALIFORNIA,
Plaintiff, SC No. SCD284166 

DA No. AE0871vs.

MILTON MELVIN RODGERS,
\ l E liDefendants)

5 C!ul «,M!n 5w»Jiir Court

JUL - 7 2021
VERDICT (Count 1)

By: K. Chavez, Clerk

We, the jury in the above entitled cause, find the defendant, Milton Melvin Rod

jitrr
Guilty / N

NEGLIGENT MANNER, in violation of Penal Code 

Count One of the Information.

• The July 24, 2019 Incident

gers,

. of the crime of DISCHARGING FIREARM IN A GROSSLY

section 246.3(a), as charged in

And we further find the allegation that in the commission and attempted 

commission of the above offense, the said defendant, Milton Melvin Rodg

dangerous and deadly weapon, to wit: a firearm, within the meaning of Penal Code 

section 1192.7(c)(23), to be

ers, personally
used a

____ Lgpg .
True / Not True

Dated
Dug-6 Foreperson

VERDICT (Count I Page 1 of I)



0368
In the Superior Court of the State oVCalifornia

IN AND FOR THE COUNTY OF SAN DIEGO

THE PEOPLE OF THE STATE OF CALIFORNIA,
Plaintiff, SC No. SCD284166 

DA No. AE0871
vs.

MILTON MELVIN RODGERS, I L E
“ Ct*rH of th« Suficrior C.e-Jt*Defendant s')

JUL - 7 2021

VERDICT (Count 2)

We, the jury in the above entitled cause, find the defendant, Milton Melvin Rodg

cut’ Lst~y
Guilty / Not Guilty

violation of Penal Code section 29800(a)(1), as charged in Count Two of the Informal} 

* The July 24, 2019 Incident

Sy: K. Chavez. Clerk

ers,

of the crime of POSSESSION OF FIREARM BY A FELON, in

ion.

>4 £ , '70%-iDated CiJfc-
Foreperson

VERDICT (Count 2 Page 1 of 1)
e •



0369
In the Superior Court of the State oVCalifornia

IN AND FOR THE COUNTY OF SAN DIEGO

THE PEOPLE OF THE STATE OF CALIFORNIA,
Plaintiff, SC No. SCD284166 

DA No. AE0871
vs.

i L EMILTON MELVIN RODGERS,
Clift of Ihi Settlor Coir'Defendants)
JUL -7 2021

VERDICT (Count 3) By: K. Chavez. Clerk

We, the jury in the above entitled cause, find the defendant, Milton Melvin Rodgers, 
cS^i'iny

Guilty / Not Guilty

in violation of Penal Code section 30305(a)(1), as charged in Count Three of the 

Information.

of the crime of POSSESION OF AMMUNITION BY A FELON,

• The July 24, 2019 Incident

Dated
Foreperson

VERDICT (Count 3 Page 1 of I)
4

<o,



w 0370In the Superior Court of the State oVCalifornia
IN AND FOR THE COUNTY OF SAN DIEGO

THE PEOPLE OF THE STATE OF CALIFORNIA,
Plaintiff, SC No. SCD284166 

DA No. AE0871
VS.

MILTON MELVIN RODGERS, L E
Defendant^ s') - Clirls of thi Jupiflw C?Uf*

JUL - 7 2021
VERDICT (Count 4) By: K. Chavez. Clerk

We, the jury in the above entitled cause, find the defendant, Milton Melvin Rodg

G\j\irtV
Guilty / Not Guilty

OF CONTROLLED SUBSTANCE, in violation of Health and Safety Code section 

11370.1(a), as charged in Count Four of the Information.

* The July 24, 2019 Incident

ers,

of the crime of POSSESSION OF A FIREARM BY POSSESSOR

C+jv2i OfJtDated

Foreperson

VERDICT (Count 4 Page 1 of 1)

. K^iaA'inC ^ ff- •



0371
In the Superior Court of the State oVCalifornia

IN AND FOR THE COUNTY OF SAN DIEGO

THE PEOPLE OF THE STATE OF CALIFORNIA,
Plaintiff, SC No. SCD284166 

DA No. AE0871
vs.

MILTON MELVIN RODGERS,
Di L EDefendant(s) Ctirk of iht Siiptrior Csvff

JUL - 7 2021
VERDICT (Count 5)

By: K. Chavez, Cterk

We, the jury in the above entitled cause, find the defendant, Milton Melvin Rodg

—L-T
Guilty / Not Guil

ers,

of the crime of DISCHARGING FIREARM IN A GROSSLY

NEGLIGENT MANNER, in violation of Penal Code section 246.3(a)

Count Five of the Information.

• The July 18, 2019 Incident: 4300 Estrella Avenue Shootin

And we further find the allegation that in the commission and attempted 

commission of the above offense, the said defendant, Milton Melvin Rodgers, personally 

used a dangerous and deadly weapon, to wit: a firearm, within the meaning of Penal Code

section 1192.7(c)(23), to be ~~T~pUEL .
True / Not True

as charged in

g

V, OfJFDated
Foreperson

VERDICT (Count 5 Page 1 of 1)



0372
In the Superior Court of the State oVCalifornia

IN AND FOR THE COUNTY OF SAN DIEGO

THE PEOPLE OF THE STATE OF CALIFORNIA,
Plaintiff, SC No. SCD284166 

DA No. AE0871
vs.

F ! L EMILTON MELVIN RODGERS,
Ci«ri c! iti» S-wirier Caui^Defendant(s)'w'

JUL - 7 2021

VERDICT (Count 6) By: K. Chavez, CierK

We, the jury in the above entitled cause, find the defendant, Milton Melvin Rodgers,

of the crime of POSSESSION OF FIREARM BY A FELON, inGIavX'J
Guilty / Not Gijilty

violation of Penal Code section 29800(a)(1), as charged in Count Six of the Information. 

• The July 18, 2019 Incident: 4300 Estrella Avenue Shooting

n. ivy oweDated
/ Foreperson

VERDICT (Count 6 Page 1 of 1)

°\i V)



'w'' • 0373
In the Superior Court of the State oVCalifornia

IN AND FOR THE COUNTY OF SAN DIEGO

THB PEOPLE OF THE STATE OF CALIFORNIA,
Plaintiff, SC No. SCD284166 

DA No. AE0871
vs.

MILTON MELVIN RODGERS,
I L E PDefendants)

** C!«;i ol thi SmfistCout*

JUL -7 2021
VERDICT (Count 7)

We, the jury in the above entitled cause, find the defendant, Milton Melvin Rodg 

GuSmoioX' CnmC °fPOSSESSION AMMUNITION BY A FELON, in

violation of Penal Code section 30305(a)(1), as charged in Count Seven of the 

Information.

• The July 18, 2019 Incident: 4300 Estrella Avenue Shooting

By: K. Chavez, Clerk

ers,

Dated OtJfz.
Foreperson

VERDICT (Count 7 Page 1 of 1)

10 v



In the Superior Court of the State oVCalifornia34
IN AND FOR THE COUNTY OF SAN DIEGO

THE PEOPLE OF THE STATE OF CALIFORNIA,'
Plaintiff, SC No. SCD284166 

DA No. AE0871vs.

MILTON MELVIN RODGERS, 1 L E f i
^ Clirk a’ th» CourtDefendants)

JUL “ 7 2021

VERDICT (Count 8) By: K. Chavez, Clerk

We, the jury in the above entitled cause, find the defendant, Milton Melvin Rodg
ers,

Gu%/ NotG^~ °f CnmC °f SH00TINGATINHABITED OCCUPIED

STRUCTURE, in violation of Penal Code section 246, as 

Information.

• The July 18, 2019 Incident: 4300 Estrella Avenue Shooting

And we further find the allegation that in the commission and attempted 

commission of the above offense, the said defendant, Milton Melvin Rodgers, personally

used a dangerous and deadly weapon, to wit: a firearm, within the meaning of Penal Code

section 1192.7(c)(23), to be TZUE-

True / Not True

charged in Count Eight of the

/

Dated

Foreperson
VERDICT (Count 8 Page 1 of 1)

\Vv 'g.



In the Superior Court of the State oVCalifornia35
IN AND FOR THE COUNTY OF SAN DIEGO

THE PEOPLE OF THE STATE OF CALIFORNIA,
Plaintiff, SC No. SCD284166 

DA No. AE0871
VS.

MILTON MELVIN RODGERS, L E D- Clerk tl !h« Csyf* fcfT'

l
Defendantf s)

JUL - 7 2021
VERDICT (Count 10)

We, the jury in the above entitled cause, find the defendant, Milton Melvin Rodg

GUI LTV
Guilty / Not Guilty

NEGLIGENT MANNER, in violation of Penal Code section 246.3(a), as charged in 

Count Ten of the Information.

By: K. Chavez, Clerk

ers,

_ of the crime of DISCHARGING FIREARM IN A GROSSLY

• The July 19, 2019 Incident: 4700 33rd Street Shooting 

And we further find the allegation that in the commission and attempted 

commission of the above offense, the said defendant, Milton Melvin Rodgers, personally

used a dangerous and deadly weapon, to wit: a firearm, within the meaning of Penal Code

section 1192.7(c)(23), to be ~Tfc l)&
True / Not True

»7/7/^Dated OiO g_ .
Foreperson

VERDICT (Count 10 Page 1 of I)
*



0376
In the Superior Court of the State oVCalifornia

IN AND FOR THE COUNTY OF SAN DIEGO

THE PEOPLE OF THE STATE OF CALIFORNIA,
Plaintiff, SC No. SCD284166 

DA No. AE0871
vs.

MILTON MELVIN RODGERS, H I L E
Defendants) Clri g! th» Smrijf Cavrt

JUL -7 2021 

By: K. Chavez, Cierk
VERDICT (Count 11)

We, the jury in the above entitled cause, find the defendant, Milton Melvin Rodgers,

G t); ijx
Guilty / Not G

violation of Penal Code section 29800(a)(1), as charged in Count Eleven of the 

Information.

^ofthe cnme Of POSSESSION OF FIREARM BY A FELON, in

O/JeDated

Foreperson
VERDICT (Count 11 Page 1 of 1)

{

\3>v



0377
In the Superior Court of the State oVCalifornia

IN AND FOR THE COUNTY OF SAN DIEGO

THE PEOPLE OF THE STATE OF CALIFORNIA,
Plaintiff, SC No. SCD284166 

DA No. AE0871
vs.

I L EMILTON MELVIN RODGERS,
■i citrt of thfSuairiw Court

Defendant's)
JUL - 7 2021

By: K. Chavez. ClerkVERDICT (Count 9)
We, the jury in the above entitled cause, find the defendant, Milton Melvin Rodgers,

MPT Gviiz
Guilty / Not Gul

NEGLIGENT MANNER, in violation of Penal Code section 246.3(a), as charged in 

Count Nine of the Information.

• The July 18, 2019 Incident: 2000 C Street Shooting

And we further find the allegation that in the commission and attempted 

commission of the above offense, the said defendant, Milton Melvin Rodgers, personally

used a dangerous and deadly weapon, to wit: a firearm, within the meaning of Penal Code 

section 1192.7(c)(23), to be______________

of the crime of DISCHARGING FIREARM IN A GROSSLY

True / Not True

Dated
Foreperson

VERDICT (Count 9 Page 1 of 1)

t'Av l^percUy.



0378
In the Superior Court of the State oVCalifornia

IN AND FOR THE COUNTY OF SAN DIEGO

THE PEOPLE OF THE STATE OF CALIFORNIA,
Plaintiff, SC No. SCD284166 

DA No. AE0871
vs.

MILTON MELVIN RODGERS, l L E
Defendant! s') ?; C!»rt o* tht Ceut^

JUL -7 2021

VERDICT (Count 12) Bv: K. Chavez. Clerk

We, the jury in the above entitled cause, find the defendant, Milton Melvin Rodg

of the crime of SHOOTING AT INHABITED OCCUPIED

ers,

Guilty/NotGuilty

STRUCTURE, in violation of Penal Code section 246, as charged in Count Twelve of the 

Information.

• The July 19, 2019 Incident: Ronald Pearson’s House

And we further find the allegation that in the commission and attempted 

commission of the above offense, the said defendant, Milton Melvin Rodgers, personally

dangerous and deadly weapon, to wit: a firearm, within the meaning of Penal Code 

section 1192.7(c)(23), to be

used a

True / Not True

Dated

Foreperson

VERDICT (Count 12 Page 1 of I)
*

IS*



0379
In the Superior Court of the State oYCalifornia

IN AND FOR THE COUNTY OF SAN DIEGO

THE PEOPLE OF THE STATE OF CALIFORNIA,
Plaintiff, SC No. SCD284166 

DA No. AE0871
vs.

MILTON MELVIN RODGERS, L E
Defendant(s) Cl«:k e? tfro Smrtor Court

JUL - 7 2021 

By: K. Chavez. Clerk

We, the jury in the above entitled cause, find the defendant, Milton Melvin Rodgers,

"Guilty’/NoKlfdlty °f ^ °f SH00TING AT OCCUPIED VEHICLE, in

violation of Penal Code section 246, as charged in Count Thirteen of the Information.

• The July 19, 2019 Incident: Yesenia Del Moral’s Car

And we further find the allegation that in the commission and attempted 

commission of the above offense, the said defendant, Milton Melvin Rodgers, personally

used a dangerous and deadly weapon, to wit: a firearm, within the meaning of Penal Code 

section 1192.7(c)(23), to be

VERDICT (Count 13)

True / Not True

Dated Oie
Foreperson

VERDICT (Count 13 Page 1 of 1)

1 fc. B
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0309
FELONY ABSTRACT OF JUDGMENT—DETERMINATE 

(NOT VALID WITHOUT COMPLETED PAGE TWO OF CR-290 ATTACHED) CR-290
SUPERIOR COURT OF CALIFORNIA. COUNTY OF:
SAN DIEGO

Doe: 01-06/2021PEOPLE OF THE STATE OF CALIFORNIA vs. 
DEFENDANT: SCD284166-A
RODGERS, MILTON 
aka: RODGERS MELVIN MILTON 
cn no- A27068129 
BOOKING NO.: 19761794

-B

-c□ NOT PRESENT
[“I AMENDED
‘—'abstract

FELONY ABSTRACT OF JUDGMENT
0 PRISON COMMITMENT 0 COUNTY JAIL COMMITMENT -D

DATE OF HEARING DEPT. NO.

1802
JUDGE

FRANCIS M. DEVANEY10-13-2021
CLERK

K. CHAVEZ
( j IMMEDIATE SENTENCINGREPORTER PROBATION NO. OR PROBATION OFFICER

21129488J. RIVAS
COUNSEL FOR PEOPLE

F. NOMINATI
f/| APPOINTEDCOUNSEL FOR DEFENDANT

K. BELISLE
1. Defendant was convicted of the commission of the following felonies: 

0 Additional counts are listed on attachment 
_~ — (number of pages attached) I 5 V

II
Us*

SalCONVICTED BY O S PRfKClPAL Oft 
CONSECUTIVE 
TIME IMPOSED

>
Kll 2 JU U2
K W

2 mn £e 3oDATE OF 
CONVICTION 

(MOJDATE/YR.)
SSSi aYEAR CRIME 

COMMITTED
OCOUNT OCODE SECTION NO. uCRIME § os! oS in YRS.2. MOS.

8 PC 246 shooting At Inhabited Occupied 2019 07/07/2021 X u X 7 0
Structures/Vehicles/Aircraft

1 PC 246.3(a) discharge Firearm in a Grossly 2019 07/07/2021 X M X X 0 8
Negligent Manner

2 PC 29800(aXl) Possession of a Firearm by Felor 2019 07/07/21 X L X (I 4)

2. ENHANCEMENTS charged and found to be true TIED TO SPECIFIC COUNTS (mainly in the PC 12022 series). List each count enhancement 
horizontally. Enter time imposed. "S" for stayed, or "PS" for punishment struck. DO NOT LIST ENHANCEMENTS FULLY STRICKEN by the court.

TIME
IMPOSED, "S r 

or "PS”

TIME IMPOSED, 
"S,” or "PS"

TIME IMPOSED, 
"S,* or "PS"

COUNT ENHANCEMENT ENHANCEMENT ENHANCEMENT TOTAL

3. ENHANCEMENTS charged and found to be true for PRIOR CONVICTIONS OR PRISON TERMS (mainly in the PC 667 series) List all enhancements 
horizontally. Enter time imposed, MS" for stayed, or "PS” for punishment struck. DO NOT LIST ENHANCEMENTS FULLY STRICKEN by the court.

TIME IMPOSED, 
”S,’ or -PS”

TIME IMPOSED, 
"S,- or-PS”

ENHANCEMENT TIME IMPOSED, 
•S," or’PS”

ENHANCEMENT ENHANCEMENT TOTAL

4. Defendant sentenced 0 to county jail per 1170(h)(1) or (2)
0 to prison per 1170(a), 1170.1(a) or 1170(h)(3) due to J7] current or prior serious or violent felony 0 PC 290 or 0 PC 186 11 enhancement
□ per PC 667(b)-(i) or PC 1170.12 (strike prior)
□ per PC 1170(a)(3). Preconfinement credits equal or exceed time imposed. □ Defendant ordered to report to local parole or probation

5. INCOMPLETE SENTENCE(S) CONSECUTIVE

office.

COUNTY CASE NUMBER 6. | TOTAL TIME ON ATTACHED PAGES: n4

7. 0 Additional indeterminate term (see CR-292).

8.. TOTAL TIME: 12 4
Attachments may be used but must be referred to in this document. Pag# 1 of 2

Penal Code, 
§1213,1213.5

Form Adopted for Mandatory Use 
Judicial Council of California 
CR-290 (Rev. July 1, 2012}

FELONY ABSTRACT OF JUDGMENT—DETERMINATE

I
f



0310
CR-290

PEOPLE Of THE STATE OF CALIFORNIA vs. 
DEFENDANT: RODGERS, MILTON

SCD284166-A -B -C -D
9. FINANCIAL OBLIGATIONS (plus any applicable penalty assessments): 
a. Restitution Fines:
Case A: $ 1,000 per PC 1202.4(b) (forthwith per PC 2085.5 if prison commitment); £1,000 

jer PC 1202.44 is now due, probation having been revoked, 
per PC 1202.4(b) (forthwith per PC 2085.5 if prison commitment); £
.per PC 1202.44 is now due, probation having been revoked.
.per PC 1202.4(b) (forthwith per PC 2085.5 if prison commitment); $____
j>er PC 1202.44 is now due, probation having been revoked, 
per PC 1202.4(b) (forthwith per PC 2085.5 if prison commitment); £ 
j>er PC 1202.44 is now due, probation having been revoked.

per PC 1202.45 suspended unless parole is revoked.
$.

Case B: $ per PC 1202.45 suspended unless parole is revoked.
$.

Case C: $„ per PC 1202.45 suspended unless parole is revoked.
S.

Case D: $. per PC 1202.45 suspended unless parole is revoked.
$.

b. Restitution per PC 1202.4(f):
Case A: $.
Case B: $

0 Amount to be determined to 
CD Amount to be determined to 
CD Amount to be determined to 
CD Amount to be determined to 

CD Victim name(s), if known, and amount breakdown in item 13, below. CD ’Victim name(s) in probation officer's report.

0 victim(s)* CD Restitution Fund
□ victim(s)* □ Restitution Fund
CD viclim(s)* □ Restitution FundCase C: $.

□ victim(s)* CD Restitution Fund' CaseD: $.

c. Finos: 
Case A: $ days CD county jail CD prison in lieu of fine CD concurrent CD consecutive

____ Drug Program Fee per HS 11372.7(a) for each qualifying offense

days CD county jail □ prison in lieu of fine CD concurrent CD consecutive

per PC 1202.5 $
□ includes: □$___ Lab Fee per HS 11372.5(a) □ $,

______ per PC 1202.5 $

per VC 23550 or

Case B; $ per VC 23550 or_____
□ includes: . □$___ Lab Fee per HS 11372.5(a) CD $_

______  per PC 1202.5 $,
□ includes: □$___ Lab Fee per HS 11372.5(a) Q $

per VC 23550 or_____

___ Drug Program Fee per HS 11372.7(a) for each qualifying offense
days □ county jail CD prison in lieu of fine CD concurrent □ consecutive

____ Drug Program Fee per HS 11372.7(a) for each qualifying offense
days □ county jail □ prison in lieu of fine □ concurrent □ consecutive

Case C: $ per VC 23550 or

Case D: $_ per PC 1202.5 $
□ includes: □$___ Lab Fee per HS 11372.5(a) □ $

d. Court Operations Assessment: $480 per PC 1465.8. e. Conviction Assessment: $360 per GC 70373. f. Other. $____ per (soeciM:

10. TESTING: f71 Compliance with PC 296 verified □ AIDS per PC 1202.1 □ other (specify):
11. REGISTRATION REQUIREMENT: l j per (specify code section):___________________

12. r~] MANDATORY SUPERVISION: Execution of a portion of the defendant's sentence is suspended and deemed a period of mandatory supervision 
under Penal Code section 1170(h)(5)(B) as follows (specify total sentence, portion suspended, and amount to be served forthwith):

Suspended!

Drug Program Fee per HS 11372.7(a) for each qualifying offense

Total J ________

13. Other orders (specify):

Served forthwith:

16. CREDIT FOR TIME SERVED
CASE TOTAL CREDITS ACTUAL LOCAL CONDUCT

[ ] 2933 
i J 2933.1 
1/1 4019
( I 2933 
( j 2933.1 
[ ] 4019

A 1568 784 78414. IMMEDIATE SENTENCING: □ Probation to prepare and submit a 
post-sentence report to CDCR per 1203c.
Defendant’s race/national origin: BLACK____________

15. EXECUTION OF SENTENCING IMPOSED
a. [/] at initial sentencing hearing
b. □ at resentencing per decision on appeal
c. □ after revocation of probation
d. □ at resentencing per recall of commitment (PC 1170(d).)
e. □ other (specify):

17. The defendant is remanded to the custody of the sheriff 0 forthwith □ after 48 hours excluding Saturdays, Sundays, and holidays. 
To be delivered to 0 the reception center designated by the director of the California Department of Corrections and Rehabilitation

I I other (specify):

B

I l 2933
l ] 2933.1

■ i j 4019
C

( I 2933 
[ ] 2933.1
1 1 4019

D

Date Sentence Pronounced Time Served in State institution 
DMH CDC CRC

1 [ ]10/13/21 (

I I county jail

CLERK OF THE COURT
i hereby certify the foregoing to be a correct abstract of the judgment made in this action.

MLaJ^DDEPUTY'S SIGNATURE DATE

OCTOBER 14,2021
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FELONY ABSTRACT OF JUDGMENT 

ATTACHMENT PAGE CR-290(A)
PEOPLE OF THE STATE OF CALIFORNIA vs. 
DEFENOANT: RODGERS, MILTON

SCD284166 -A -B -C -D
1. Defendant was convicted of the commission of the following felonies: 

This attachment page number: _2____
5S >COWICTED Ilf u?

to 5 oBY P OS9>
PRINCIPAL OR 
CONSECUTIVE 
TIME IMPOSEC

K 5SO £3 £5- uj UJ

uj * U IS? £OATH OF 
CONVICTION 

(MOJOATE/YEAR)

5
CD5 s so3

CL

o£COUNT CODE YEAR CRIME 
COMMITTED

SECTION 3CRIME 8 8NO. 3 OO uj01G VRS.. nos.o

3 PC 30305(a)( l)-Person Prohibited Own/ 2019 07 ,07/21 X L X (1 4)
Possess Ammo/Firearm l/

4 HS 11370.1 (a)-Possession of a Firear 2019 07 ,07,21 X L X (2 0)//
by Possessor of Contr. Sub //

PC 246.3(a)5 Discharge Firearm in a 2019 07 /07/21 X M X X 0 8
Grossly Negligent Manner i/

6 PC 29800(a)( l)-Possession of Firearm 2019 07 /07/21 X L X (1 4)
by a Felon / /

PC 30305(a)( l)-Person Prohibited Own/ 2019 07 /07/21 X L X (1 dl
Possess Ammo/Firearm /!

10 PC 246.3(a) Discharge Firearm in a 2019 07 /07/21 X M X X 0 8
Grossly Negligent Manner / /

11 PC 29800(a)( I)-Possession of Firearm 2019 07 /07/21 X L X (1
by a Felon /. /

1TOTAL 4
2. ENHANCEMENTS charged and found to be true TIED TO SPECIFIC COUNTS (mainly in the PC 12022 series). List each count enhancement 

horizontally. Enter time imposed. "S” for stayed, or "PS" for punishment struck. DO NOT UST ENHANCEMENTS FULLY STRICKEN by the court.

COUNT ENHANCEMENT TIME IMPOSED, 
*S* OR "PS"

TIME IMPOSED. 
"S.*OR"PS"

ENHANCEMENT ENHANCEMENT TIME IMPOSED, 
•5.' OR "PS*

TOTAL

TOTAL

3. ENHANCEMENTS charged and found true FOR PRIOR CONVICTIONS OR PRISON TERMS (mainly in the PC 667 senes). List all enhancements 
honzontally. Enter time imposed, "S" for stayed, or "PS" for punishment struck. DO NOT LIST ENHANCEMENTS FULLY STRICKEN by the court.

TIME
IMPOSED, "S," 

or "PS"

TIME
IMPOSED. "S," 

or "PS"

ENHANCEMENT ENHANCEMENT ENHANCEMENT TIME IMPOSED, 
■S,‘or "PS-

TOTAL

4. TOTAL TIME IMPOSED ON THIS ATTACHMENT PAGE: 1 4
Page 1 on

Form Adopted for Mandatory Use
Judicial Council of California 

CR-290(A) [Rev. July 1, 2012]
FELONY ABSTRACT OF JUDGMENT 

ATTACHMENT PAGE
Penal Coda, §1213.5

l°l, %
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FELONY ABSTRACT OF JUDGMENT 

ATTACHMENT PAGE CR-290(A)
PEOPLE OF THE STATE OF CALIFORNIA vs.
DEFENDANT: RODGERS, MILTON

SCD284166 -A -B -C -D
1 Defendant was convicted of the commission of the following felonies:

This attachment page number_3____
>sCONVICTED £isfhBY O

i v |g PRINCIPAL OR 
CONSECUTIVE 
TIME IMPOSEC

a UJ

lao
e 111 a

2 « * «P —
3DATE OF 

CONVICTION 
(MOJDAT&YEAR)

o g
o

COUNT COOE SECTION 3a.
YEAR CRIME 
COMMITTED

CRIME O 3§o
NO. 8 OUi

COs YRS..

12 PC 246 Shooting at Inhabited 2019 07,07/21 X M X X 1 8
Occupied Structures //

13 PC 246 Shooting at Inhabited
Occupied Structures

2019 07 ,07,21 X M X X 81/ /
//
I/

l/
1 L
//
/ /
//
l L
I/

/ /
I/

TOTAL 3 4
2. ENHANCEMENTS charged and found to be true TIED TO SPECIFIC COUNTS (mainly in the PC 12022 series). List each count enhancement 

horizontally. Enter time imposed, S for stayed, or "PS" for punishment struck. DO NOT LIST ENHANCEMENTS FULLY STRICKEN by the court.

COUNT ENHANCEMENT TIME IMPOSED, 
■S,* OR 'PS'

ENHANCEMENT TIME IMPOSED, 
•S .* OR *PS-

ENHANCEMENT TIME IMPOSED, 
•S'OR-PS"

TOTAL

TOTAL
3‘ hHH,AN,C1KMpN,TS*Char9ed an5 f?on?tfue F0R PRI0R CONVICTIONS OR PRISON TERMS (mainly in the PC 667 series). List all enhancements 

honzontaily. Enter time imposed, S for stayed, or "PS" for punishment struck. DO NOT LIST ENHANCEMENTS FULLY STRICKEN by the court.
TIME

IMPOSED, -s; 
or "PS-

TIMEENHANCEMENT ENHANCEMENT ENHANCEMENTIMPOSED, -S.- 
Of-PS-

TIME IMPOSED, 
■S’or-PS-

TOTAL

4. TOTAL TIME IMPOSED ON THIS ATTACHMENT PAGE: 3 4
Page 1 of 1Form Adopted for Mandatory Use

Judicial Council of California 
CR-290(A) [Rev. July 1,2012]
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