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2 Opinion of the Court. 22-11396. .

in his offical capacity as Bibb
County Deputy, et al,,

Defendants-Appellees. .

Appeal from the United States District Court
for the Middle District of Georgia
D.C. Docket No. 5:21-cv-00405-TES

Before WILSON, LUCK, and EDMONDSON, Circuit Judges.
PER CURIAM:

David Harper, proceeding pro se, appeals the district court’s
dismissal - for failure to state a claim under Fed. R. Civ. P. 12(b)(6)
- of his pro se 42 U.S.C. §'1983 civil action.! No reversible error
has been shown; we affirm.2 |

1 We read liberally briefs filed by pro se litigants. See Timson v. Sampson,
518 F.3d 870, 874 (11th Cir. 2008). We also construe liberally pro se pleadings.
See Tannenbaum v. United States, 148 F.3d 1262, 1263 (11th Cir. 1998).

2 We DENY Harper’s motion to supplement the record. We have said that
we will “rarely supplement the record to inchade material that was not before
the district court” and will do so only if supplementing the record is “in the
interests of justice” or would assist us in making an informed decision. See
Schwartz v. Millon Air, Inc., 341 B.3d 1220, 1225 n.4 (11th Cir. 2003). Harper
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This appeal arises from these alleged facts. In March 2014,
Harper - acting as a bail recovery agent - entered the rear door of
a home while attempting to capture a fugitive. The homeowner
reported the incident to the police; Harper was later arrested for

criminal trespass.

Harper proceeded to trial in June 2015. A jury convicted
Harper of two counts of criminal trespass, in violation of Georgia
law. Harper appealed his convictions, arguing chiefly that a bail
recovery agent could not be held criminally liable for trespass. The
Georgia Supreme Court disagreed and affirmed Harper's convic-
tions. See State v. Harper, 810 S.E.2d 484 (Ga. 2018). Harper began
serving his sentence on 13 November 2018.

Three years later -- on 12 November 2021 - Harper filed this
civil action. Harper named six defendants, sued in their official ca-
pacity: (1) the state court judge who presided over Harper's crimi-
nal trial; (2) two state prosecutors involved in Harper's criminal
proceedings; and (35 three officers with the Bibb County Sheriff’s
Department.

_ Harper alleged an array of constitutional violations stern-
ming from the March 2014 incident and the resulting prosecution
and criminal trial. Among other things, Harper alleged that

seeks to introduce documents Harper says support his underlying claim that

his criminal judgment is void. These documentsare not pertinent to the issues

before us on appeal and, thus, do not warrant supplementing the record at this
- stage. ' :
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defendant law-enforcement officers falsified the 2014 incident re-
port, tampered with evidence, influenced improperly a witness,
and pmjuréd themselves during Harper’s 2015 criminal trial. Har-
per alleged that the state prosecutors influenced witnesses, tam-
pered with evidence, and prosecuted him unlawfully. Harper also
alleged that the state court judge lacked jurisdicton over his case
and permitted others to engage in unlawful conduct during Har-
per’s 2015 criminal trial. As relief, Harper sought compensatory
and punitive money damages. Harper also sought to clear his crim-

inal convictions from state and national criminal databases.

The district court granted defendants” motions to dismiss
Harper’s complaint. The district court -- among other things -- con-
cluded that Harper's claims were subject to dismissal on two inde-
pendent grounds: (1) as time-barred by the applicable statute of
limitations; and (2) as barred by Heck v. Humphrey, 512 U.S. 477

(1994).3

We review de novo a district court’s dismissal for failure to
state a claim, accepting all properly alleged facts as true and

3 The district court also concladed that Harper's official-capacity claims
against the state court judge, the state prosecutors, and the sheriff were barred
by judicial, pré secutorial, and Eleventh Amendment immunity doctrines. Be-
cause the district court concluded properly that Harper’s claims were subject
to dismissal as time-barred and under Feck, we need not address the district
court’s ruling about immunity.

22
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construing them in the light most favorable to the plaintiff. See
Butler v. Sheriff of Palm Beach Cty., 685 F.3d 1261, 1265 (11th Cir.
2012). '

“All constitutional claims brought under § 1983 are tort ac-
tions, subject to the statute of limitations governing personal injury
actions in the state where the § 1983 action has been brought.”
Powell v. Thomas, 643 F.3d 1300, 1303 (11th Cir. 2011). In Geor-
gia, personal-injury actions “shall be brought within two years after
the right of action accrues.” O.C.G.A. § 9-3-33. The statute of im-
itations for claims brought under section 1983 begins to run when
facts supporting the cause of action are or should be reasonably ap-
parent to the claimant. Brown v. Ga. Bd. of Pardons & Paroles, 335
F.3d 1259, 1261 (11th Cir. 2003).

The district court determined correctly that Harper's claims

- claims seeking money damages under section 1983 for alleged
constitutional violations -- are governed by Georgia’s two-year stat-
ute-of-limitations for personal-injury actions. That Harper's sec-
tion 1983 claims related to a purported “void judgment” does not
render the statute of limitations inapplicable in this case.

Harper’s claims accrued — at the latest - on the date of Har-

per’s incarceration (per sentencing) on 13 November 2018.4 By

41n his complaint, Harper asserted that his claims accrued on 13 November
2018. The district court determined, instead, that many of Harper’s claims
“accrued at the time of the alleged unconstitational acts in March 2014 or dur-

. ing Harper’s 2015 criminal trjal. Nevertheless, the district coust concluded
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that time, Harper knew or should have known of the purported
constitutional violations that Harper says occurred following the
2014 incident and during his 2015 criminal proceedings. Because
Harper did not bring this civil action until November 2021 - three
years after the latest date on which his dlaims could have accrued -
- the district court dismissed properly Harper's claims as time-
barred.

Harper also challenges the district court’s determination
that his section 1983 claims are barred by Heck A section 1983
plaintiff seeking damages for an allegedly unconstitutional convic-
tion or sentence must first demonstrate that the underlying “con-
viction or sentence has been reversed on direct appeal, expunged
by executive order, declared invalid by a state tribunal authorized
to make such determination, or called into question by a federal
court’s issuance of a writ of habeas corpus.” Heck, 512 U.S. at 486-
87. If “a judgment in favor of the plaintiff would necessarily imply
the invalidity of his conviction or sentence” - and the plaindff can-
not demonstrate that his conviction or sentence has already been
invalidated — the section 1983 complaint must be dismissed. /d at
487,

Here, Harper's section 1983 claims challenge directly the
“propriety and validity of his underlying criminal proceedings.

that — even if the court applied the 13 November 2018 accrual date advanced
by Harper - Harper’s claims still would be time-barred. For purposes of this
.~ appeal, we also apply the November 2018 accral date.

24
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Harper has not alleged that the challenged criminal-trespass con-

victions had already been reversed, expunged, declared invalid, or

otherwise called into question. To the contrary, Harper acknowl-
edges that his convictions were upheld by the Georgia Supreme
Court on appeal. Thus, to the extent Harper's section 1983 claims
were not time-barred, they were dismissed properly as barred by
Heck.

AFFIRMED.
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IN THE UNITED STATEé DISTRICT COURT
FOR THE MIDDLE DISTRICT OF GEORGIA
MACON DIVISION

DAVID LAMAR HARPER,
- Plaintiff, -

V.

_ CIVIL ACTION NO.
WILLIAM PATRICK ADAMS, SHARELL | - 5:21-cv-00405-TES
FINCHER LEWIS, REBECCA L. GRIST,
TIMOTHY T. MOORE; LEE W, .
ROHRBACH, and DAVID ]OHN DAVIS,

Defendants

ORDER DISMISSING PLAINTIFF'S COMPLAINT . -

-Pro se Plaintiff David Lamar Harper initiated this mmact.ion against
various state actors for their alleg'e_d involvement in his arrest, conviction, and eventual |
incarceration. See generally {Doc. 1]. At‘this point in the préceedings, all named
Defendants have moved to dismiss the claims asserted against them pursuant to
Fedezal Rule of Civil Procedure 12(b)(6). See [Doc.3; [Doc. 13); {Dog, 24]. Defendants
argue that Plaintiff's claims are Bérr,ed by tbe statpte of li_mitati.{_ms, the .dof:trinev
expressed in Heck v. P.Iumphb'ey,.ﬁj 2 {,v.l S, g. 27 (1994), arid/or the applicaiale immu-m'ty‘
doctrines. For the reasons discussed in detail Bglow; the Cou'rt agrees. Accordliﬁn.gly, the
Cou;t' (;RANTS _Defenda'nt Adams’s M‘Otiﬁ‘on fo.Dism_iss [D_Qc;_ﬁ] ; ‘Defend a.nts"D-avis,".

Appendix B
: 26
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Moore, and Rohrbach’s Motion to Dismiss [[oc. 13] ; and Defendants Lewis and Grist's '

Motion to Dismiss [Doc. 24].

FACTUAL BACKGROUND .

The Court takes the following facts from Plaintiff’s Complaint. Unless otherwise
noted, the Court assumes these facts to be true for the purpose of ruling on the pending
Motions. See Bell Atl. Corp. v. Twombly, 350 LLS, 544, 556 (2007). This action arises from a
series of events that unfolded on March 12, 2014. [Roc. L. p. 6]. On that date, Plaintiff
representsthat he was working as a bail recovery agent interested in capturing a
fugitive. [Id:]. Pufsuant to this interest, Plaintiff entergd someone else’s home—
specificaﬂy, the home of Tina McDaniel —via a rear door to the garage. [Id.]. In response
to Plaintiff's entry into her home, McDaniel contacted the Bibb County Sheriff's
Department. Id.]. Sergeant Tiﬁothy Moore arrived af the scene and.instrtll cted
McDaniel to report thg incident as a criminal trespass. (1d.]. The next day, Officer Justin
Leese arrived at McDaniel’s home aﬁd officially made an incicien;c report citing Plaintiff
for criminal trespass. [/d.]. Then, on Ma'rch 14th, Deputy Lee W. Rohrback issued a-
warrant for Plaintiff's arrest based on information supplied to him by Sergeant Moore.
.[Id']' Pléintiff was arrested for ‘criminaltresp,ass and causing Qam-age to 'McDaniel’s
)property [Id |

On ]une 24 2015, ]udge W1111am Adams presxded ovéx; Pialntlff’s cnmmal trial

for trespassmg [Id at p 5] Plamtlff alleges that the charges against him were mvahd

.27
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and that someone influented this witnesses not-to appear in court. [Id. at p. 6]. At trial, a
jury convicted Plaintiff on two cqunts of trespassing..[Id.]Plaintiff appealed his . .
convictions to the Georgia Court of Appeals and the Georgia Supreme Court. [Id. at p.
6]‘, He alleges that “the decisions of the courts were erroneous [sic] violating criminal
procedure and due process[.]” [/4.]. On November 13, 2018, Plaintiff was. incarcerated at
the Bibb County ;Jail-in Macon, Georgia, to serve out his sentence_s._.‘[ld.]. 3

- Neatly thljeé years after the date of his incarceration, Plaintiff sued Defendants
-fo.r iunspeqi{flied _violatioh_s of his Second, Fourth, Fifth, Sixth, Eighth, and Fourteenth
Amendmeritrights, See generally [Roc, 1]. The Court sets out the specific ailegations
brought against each Defendant bélow.

“* As to Sergeant Moore, Plgintiff claim;s that h_e‘(l) “violated criminal procedure”;
2) “conspire[d] to commit false imprisonfnent under the color of legal process”; (3)
“instructed [McDaniel] to make a false 911 call P (4).“improperly obtained a case
number”; (4) ”fébricated probably [sic] cause”; (5) ’ﬁmproperly identified [him]”; (6)
”tamioered wifh evideﬁce"l; (7) “influenced witnesses”; and (8) “remained anonymou;q
(ﬁét testifying for .the State).” [Id. at p. 4].

As to'Officebr liolwrbaei*x, Plaintiff claims that he (1) “violated c:'rirpinal procedure”;
(2). "falsified: an iin;ident report and’war‘;aht" ; and (3) commi-tlted‘ perjury. [Id. at pp. 4——

-

5].

As to McDaniel, Plaintiff claims that she (1) “[c}onspir[ed] to commit false

28
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imprisonment under. the color of legal process”; (2) “falsified a 911 call”; (3)‘ “tampered
with.evidence’’; (4) f’ipﬂuenced witnesses”; and (5) “ committed perjury-on the ‘stand.f ’
[Id. at p. 5].
As to (then) Chief Assistant General Solicitor Lewis, Plaintiff claims that she (1)
“conspirfed] to commit false imprisonment under the color of legal process”; (2).
“violated criminal procedure”; (3) “created and prosecuted two invalid accusations”; (4)
“influenced witnesses”;, (5) “tampered with evidence”; (6) and “subordination [sic] to
: pérjury.” fld.]. Relatedly, Plaintiff brings claims against Solicitor General Rebegca Grist
on the ground that she is responsible for Lewis’s actions and “his illegal prosecution.”
[1d.].
e Aslto Judge Adams, Plaintiff claims that he (1) “violat{ed] criminal procedure”;
(2) “presided over the case having no juriédiption[]”; (3) “[d]id not provide[] checks and
- balances(}]”; (4): ’_':[a:];llgwed ‘{m]ultiplg grimes:to. take Apla_ce[]’-’ ; and (5) ”senténce{d]_. ,
beyond the guidelines to attlackl [blail [f]ecoyery (llaw.” [Id.].
And lastly, Plaiptiff claims that Sheriff Davis was‘responsi}_ole for the députy
: offic_:ers involveq in this a‘ction, and he allowed thgm “to com‘mﬁ crimes and st‘age dime
s.cenes..”. [Id.].. Asa resx-}lt, hé allegés‘ that Sheriff Davis cominif;té'd multiple violgtiops of.
crimina_xl procedure. [ld.{.
| "LE'GAL,STANDARD
‘Whe.n ruling on a .‘1“2(b)(6) :m:c_{tio.n; .disltr.igt‘ courts must accept the facts set forfh in

29
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the complaint as f;ue:’ Twombly, 550.1.S,.544, 572 (2007). A complaint survives a motion
to djsmisspnly if it al}eges sufficient factual- matter (accepted as true) that states a claim
for relief that is plausible- on its face. McCullough v. Finley, W (11th Cir,
2018). (citing Ashqaft v. Igbal, 556.10.S. 662, 678-79 (2009)). In fact, a well-pled ;:omplain't
“may.proceed even if it strikes a savvy judge that actual proof of those facts is imp;obable,
and:.that- a recovery is very remote and .unlikely.” Twombly, 550 U.S. at 556 (citations
omitted). . |

. Althibugh Federal Rule.of Civil Procedure 8 does not require detailed factual
a’l‘l_-ega‘{_;ions,"iftad_qes. require “more than [ ] unadorned, the-defendant-unlawfully-harmed-
me aceusation[s].” MgC_ullngh, 907 £.3d af 1333 (citation omitted). To deéide whether a
comiiplaint sur_v,i#res a_motiop to dismiss, dié_triét courts are instructed to use a two-step

framework..Jd. The first step is to identify the allegations that are “no more than mere

- conclusions.”dd. (quoting Igbal, 356 U.S. at.679). “Conclusory allegations are not entitled
to the assumption of truth.” Id. (citation omitted). After disregarding the conclusory
allegations, the second step is to “asstime any remaining factual allegations are true and

"determine whether those factual allegations ‘plausibly give rise to an entitlement to

relief.”” Id. (quoting Igbal, 556:

| Ful;t'hermo,re,- é -comp'la'_i:nt-: a‘ttd':_c;}j('—éd by a 12(bj(6) ;hot'ion 1s suﬁjgect to dismissal
Whén- 1t faxls t(‘).- f;give the &efend‘énf'faif'ﬁotiée of what t‘hé . ciair’n' Isand t.he grounds
upon which it rests.” “TwOmb'ly,.W..f‘A plaintiff must plead'mo.re than labels

~

.+ 30
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and conclusions. or a -formulaic recitation of the elements of a cause of action.”
M&Cullough, 907 F.3d at 1333 (internal quotations omitted); see also. Twombly, 5_50_{,1,&_@1
555. “To be sure, a plaintiff may use legal conclusions to structure his complaint, but iegal
conclusions ‘must be supported by factual allegations.”” McCullough, 907 E.3d at 1333
(quoting Igbal, 556 1.3, at 679). While coufts, in ruling on a motion to dismis_é, must talll<e
all of the factual allegations in the complaint as true; they are not bound to accept a legal
c;pnc,lu.sion%couched as a factual allegation. Igbal, 556 1.3, at 678 Courts, 'must “identify
: c;onélusorﬁ_allegations and then diséard them—not. ‘on the ground that they are
.uﬁrealisti_c or nonsensical’ but because their conclusory nature ‘disentitles them to the
presumption of truth.”” McCullough, 907 E.3d at 1333 (quoting Igbal, 336 1.3, at 681).

The issue_to be decided when considering a motion to djsmiss is ‘n_o.t whetﬁer the
claimant will ultimately prevail, but “whether the claimant is entitled to offer evidence
- to §upportlthe .cl.aims;” Scheuer v. Rhodes, W (1974), overruled on other grouuds_
by Davis v. Scheu?r, 468 1J.S.183 (1984). The fgctﬁal allegations in a Compblaint' “must be
enough to raise a right to relief above the speculative level” aﬁd cannot "‘n_ierely create[]
a suspicion of a legally cognizable right of ac?ion.” Twombly; 550 LS, g;ﬁ&.ﬁl, 55_5_ F.inally-!

complaints that tender “’naked assertion[s]’ devoid of ‘further factual enhancement’” will

not suryiv_e_ ggainst -a. mo_tipq to dismissl. I_qbal, 206 US, at 678 (qgoting?wom{aly;' EE_(LQ& .

3;522)-(alteration m originai).' S.tated -differeﬁtlf, ﬂ.l'é compiain‘t rﬁust élieg;e 'enougﬁ facts

“to raise :a_rgaspnab:lg ;’expejctation'tha,t c:iis'covgzry: will reveal evjdenge’f ‘sq}?pg}r’cing a
3

. GAMD 10 .
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claim. Twombly, W With the foregoing standard in mind, ar\dl taking the facts
asser_teFi in Plaintiff's Complaint 'as; true, the Court now-rules. on the pending dismissal
motions.
. DISCUSSION
_A. . Plaintiff’s § 1983 Claims-are Time-Barred

All Defendants argue that Plaintiff's § 1983 claims for the various constitutional

:violatiqn‘égalleged against them are barred by Georgia’s two-year statute of limitations

fot.personal injury claims. Plaintiff -diqutes the application of a two-year statute of

lifnitations; and instead asserts that the “[s]tatute of limitations is understood to be

three years from the date of the incident.” [Doc. 1. p. 7]. As apjp_itial_ matter, § 1983 does

‘mothave its own statute of limitations. Reynolds v: Murray, W (11th Cir..
©.42006) (citing Qwens v. Okure, 488 11.S, 235, 236 (1989)). Rather, claims for constitutional
© = violations brought under this statute-are regarded as.”tort actions, subject,to the statute’

of limitations governing personal injury -actions in the state where the § 1983 action has

been ‘broug‘ht.” Crowe v. Donald, 528.F.3d:1290. 1292 (11thACir. 2008) (quotihg McNair v.
Allen, 515 F.3d 1168, 1173 (11th Cir. 2008)). In Georgia, there is a two-year statute of

. Lovett v. Ray', 327

limitations for.personal injary actions; as set forth in

26 (11th

F.3d.1181,.1182 (11th Cir: 2003); see alss Williains v. Gityy of Atlanta; Z
Cir. 1986) (olding that “the proper limitations period for all section 1983 claims in
Georgia is the two year period set forthin Q.C.G.A, §9:3-33 for personal injuries{]”).

32
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Although-the Court applies Georgia’s two-year statute of limitations, “[tjhe
question of when the limitations period begins to run, however, is one of federal law.”
Wright v. Walmart Inc., No. 1:19-cv-02580-SDG, ZQZMLAQM 'at- *4 (ND Ga. Apr. 1,
2020) (quoting Brown v. Lewis, W (11th Cir. 2010)). Accordingly, the
two-year.statute of limitations for Plaintiff’s constitutional claims begins to run “[when]
the facts that would support a cause of action are apparent or should be apparent to a
person with a reasonably prudent regard for his rights.” Porter v. Ray, 461 F.3d 131,
1323 (11thiCir. 2006) (citing Lovett; 327 E.3d at 1182). “It is well estab_lisheci that a federal
claim-accrues, when the prospective plaintiff knows or has reason to know of the injury
whichss -th‘e_.basi.s of the action.” McNair, 315 E.3d at 1174 (quoting Corn v-City of . -
Lauderdale Lak_es.,lw (11th Cir. 1990)).

© . Plaintiff alleges that the statute of limitations on all claims in thisrac‘tion began to
run on the date thgtfhe was ipcarcerated—Noyember_ 13, 2018. See [Roc. 1. p. 7]. The
Court easi.ly rejects tha’; éremise. “{F]or statute of limitation purposes, each {§] 1983

claim is analyzed independently.”‘Merritt v. Thomas, 1:21-CV-20 (LAG), 2021

WL5474461, at *2 (M.D. Ga. Sept. 23, 2021) (quoting Coll. Hill Props., LLC v. City of

Worcester, E.Supp.3d 10, 14 (D. Mass. 2015)). In this action, Plaintiff makes this task
much more difficult begéus{e he failed to clearly,s_et"fbrth each claim he asserts against
each Defendant in separate and numbered paragraphs. Nor does Plaintiff “specify

which ,[D]efendants.al.legedly [are] r_esp_énsjble for each alleged act or omission and
33
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Ltd;f No. 20-13378, 2021 WL 3047173 at *1 {11th Cir. July:20, 2021). As a result, some of
Plaintiff's claims (those';base.d: on events that unfolded on the date he entered
McDaniel’s home) clegr‘ly accrue.d. in March .20‘1'4' :

‘For example, Plaintiff brings (unspecified) constitutional violationé against
Defendant Sergeant Moore for (1) his instruction to Defendant McDaniel to make a false
911 call; (2)i violating criminal procedure (3) improperly identifying Plaintiff at the scene
of thetrespass; and (4) obtaining a case number against him.:See {W] All these
alleged acts occurred in Mérch 2014. See generally [id. at pp. 5-6]. Another example—
Plaintiff-brings (unspecified) constitutional violations against Dgfendapt Officer -
Rohrbachfor. violating lcriminal procedure by falsifying an incident report -and warrant.
This alléged act also occurred iﬁ March 2014. See [id. at p. 6].

... And-many claims arise from alleged- acts that occurred during Plaintiff’s criminal
trial Eefore ]udgé Adams on June 24, 2015. flg—intiff brings claims against:several
Deféndants for influencing witnesses durin~g the trial, committing perjury on the stand,
ta;ﬁj:ering with evidence, and violating criminai procedures. See [M;—S].
Tﬂérefofe, they Coﬁrt d:iség.rees with 'Pléi:ﬁ-tiff‘-s assertion: 'tﬁat all claimé acc;'u’ed on
November 13, A2.018. |

An&, ‘si}:lxéel Pla.in"ti?ff kﬁew or ‘shouild‘}#'éve known that many of his claiins accrued
in either March 2014 or June 2015, his Noveriber 2021 Comiplaint.comes to the Court
S " :
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several years late. Thus, Georgia’s two-year statute of limitations bars such claims. .

However, even if the Court were to accept N.oyember‘ 13, 2018 as the date when
the relevant statute of lim_itations period began to run, it would still conclude that all
cle_ims in this action are time-barred. To take it back a step, by Plaintiff’s own
admissions,_-he l<new of his injuries (at the latest) on November 13, 2018 —the date on -
which-he was ihcarc,er.ated, Pursuant to Georgia’s two-year statute of limitations, he
shou]dha;"ze filed any personal ‘inj.mfy claims (his alleged constitutional violations) no
1ater1...t17;an;l§To\rember.13, 2020. However, Plaintiff did not file any clai;ﬁs arising from.
this._ine?de‘nt.un.tlil-yN,Qvember 12, 2021 —nearly one year too late. The;efore, Plaintiff's §
1983:,clej-rris‘ for constitutional violations are time-barred unless there is some basis for
the statiite, of-lirﬁitations to be tolled. .

i’la‘injtif-f ‘a;rgues that g;,g‘;,g;,,A. § 2;;3;-221 »servee as that f)asie. In Georgia; thls code
section allows fe_r the statute ef' limitatioqs in-a civil action to be teiled fer;a.etli(.)ns |
broughtby victims of a crime. “ [.T]he statute_contemplat-es extending t‘he_‘time in which
-a victim mey file-a tort acelon where there are pendmg criminal charges arising out of
the same facts 01; circumstances.” Wzllmms v. Dur den, 819 S.E.2d 524, 525 (Ga Ct. App.

2018) (c1tat10n omltted) In relevant part Q,C,Q,A, § 2 3 22 states

The running: -of the: per1od of -]1m1tahons wﬂh respect to any cause of action
it tortthatT may e brought by | Etiprt of an alleged cnme Wh1ch arises
out of ‘the -facts -and -circumstarices 1e1at1ng to the comiission of such
alleged.crime commiitted in- this state shall be tolled from the date of the
c__omm;ss;op of the aljeged crime or the act giving rise to such action in tort
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until the prosecution of such crime or act has become final or otherwise
~ terminated, provided that such time does not exceed six years . ..

Q.CCA §9-3-99. .First__,-'-l’;he's:tatgte is.very clear that tollihg only applies to ;_hos_e tort
actions br-qught by the-victim.of an alleged crime. Plaintiff claims that he \yas_' subjectto a
void cr1mma] convmhon/sentence See general!y [Doc. 20}; (Doc. 26, pp..2-3]. He states

- that ” the.glle‘:ged crime occurred when the sentence was imposed against [hj.m] ;n the.
criminal prpceedings{]” —November 13, 2018. [Roc.25. p.2]; [Dog, 26.p. 3]

5 ;,Relef{xa,nt to this argument, Plaintiff states that he submitted a “Motion to Vacate.

a Véid. Se;gfénce according t0 Q.C.G.A.§17-9:4 in Bibb County State Coulrvt[]" on
November 8, 2018. D_Qg:_Zﬁ,_p_Z.] When that motion was denied, Plaintiff appealed the
denlal to the Georgia Court of Appeals. and then to the Georgia Supreme Court (d.].
On ,E,ebruéry 28, 2020, the Georgia Supreme Court denied the motion. [/d.]. As a result,
he _"’r‘equﬁc_e"s_%s,[sl. tolling '(C.‘).C,G.A, [§].9-3-99) from the Writ of Certiorari to the Supreme

- Court of Georgia in regards to a Motion to.Vacate a Void Sentence that was denied on.
February .28, 2020[]” because that would ”extend[] the statute of limitations to February
28, 2022.”_[];2;@._;0_‘_]2,_1]; see also M_p,z]

Whil,e‘.> Plaintiff's argument can be fairly described as scattered and less than
orderly, the Couft. concludes tha‘tvth.e’ dhl-“j’rf'relevant, q_ue‘stion to consider is..w.heth_er
Plamuff has alleged sufficient facts o éuggest that he was the victim of a'crime.

QEQ,Q.A, § 2 3:99] . .. tolls t,hev ‘statutr_,;. Q’f lih;itati’ons for tort claims brou.ght by crime
victims if_-‘t:heir-‘claims arisé from the commission of a crime.” Lavelle v. Wz'-l.l-iamwn ; No.
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5:21-CV-170 (MTT), 2021 WL 4442351, at *1 (M.D.-Ga. Sept. 28, 2021). Here, Plaintiff
claims to be the victim of a void and/or unlawful conviction in an underlying crimiﬁal
action. But, under Georgia law, a void-and/or unlawful conviction is-not a crime. Plaintiff
fails to direct theCoqr't to any section within the Official Code of Georgia that
eétablishes grounds for criminal liability on such a claim. Nor can the, (’Zou‘x-*t' think of

> one. If a Georgia litigant wishes to take advantage of the tolling provision set forth in
W he must allege facts to suggest that a criminal statute was allegedly
violated.-S¢e e.g., Shaw v. Peach Cnty., No. 5:.21-cv—00145,' 2021 WL 4203233, at *5, M.D.
Ga: Sept. 15, 2021) (finding that the plaintiff alleged sufficier;t facts to show that he was
the viCt-in‘),of an assault—a criminal offense); Lavelle, 2021 W1, 4442301, at"“'3, (finding

~ that the pléilltfiff alleged sufficient facts to show that he was the victim of assault and
battery --crim_inai offenées). Here, Plaintiff accuses judges and: prosecﬁtors of .
committing various acts that he alone considers to be criminal. This is insufficient.
T-herefére, the Court conclﬁdes that Plaintiff has not alleged sufficient facts to sﬂow that
he is the victim of a crime, and Q.C.G.A, §9-3-99 cannot toll the statute of ‘limitations on

his claims.

The analysis doesn’t.end there: | 9:is not Plaintiff’s sole basis for
arguing that the statute of limitations should be tolled in this action’ Int his Complaint,

Plaintiff asks the Court to consider how the GOVID-19 pandemic may have impacted
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his ability to timely file suit on these claims. Unfortunately, Plaintiff does not cite any
legal basis for the Court to review when considering such a request. - .. -

While the Georgia Supreme Court did use its emergency powers! to issue several

‘orders that declared a statewide judicial emergency and extended the statute-of-

. limitations deadlines due to the pandemic, such.an extension still does not save .

Plaintiff's claims..When the Georgia Supreme Court issued its third emergency
e*tension Srder, it declared that “[tlhe 12?. days between March 14 and ]ul_y 14, 2020, or
any pontioi%féof that period in which a statute of limitation would have run, shall be
excludeds#from the calculation of that statute of limitation.” Third Order Extending
Depla:efﬁon:of Statewide Judicial Emergency, Supreme Court of Georgia,

https: //Ww gasupreme us/court-information/court_corona mfo/ (June 12, 2020).

Addmonally, the Georgia Supreme Court 1ssued guldehnes on how to understand the

: toiiing- of stitutes of limitations under the emergency. orders. See Guidance on Tolling

Statutes of Limitation Under the Chief Justice's Order Declaring Statewide Judicial

Emergency, Supreme Court of Georgia, https://www.gasupfeme.ué/wp-
éonfent/ﬁ’piéads/2020/04/Guidance~for-Tolling-Statu—tes-of-Limitation-04 06 20.pdf.
(Apr. .6,."202-0'); In =1je1evan;c part, 'thé Gui,d,é_nce Order states: |

The tollmg of a statuté of hmltatlonjsuspends the runnmg of the perlod of

limitation, but it ddes not reset the period of limitation. If the period: of
Jimitation for a particular cause of action commenced prior to March 14,

1 See W{tﬁl (statmg that “[aln authorlzed ]udu:la] official is author:zed to declare the
existence of a judicial emergency”).. ' : S

£
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2020 that is, if the “clock” had started to run before the entry- of the Chief .-
]ustme s order—the running of the period: of limitation was suspended on
.- March 14, and the running of that period will resume when the tolling
provision of the March 14 declaration has expired or is otherwise
~ terminated..

Id. For pur__p-_oses of this analysis, the Court will use November 13, 2018, las-t—he date on
- which the statute of limitations period began to run for his claims.? This date occurred
- before the entry of the emergency extension orders. Therefore, the statute of limitations
period ranfifrom November 13, 2018 to March 14, 2020. On that date, the running of the
period .waé,%‘-s_uspended. This suspension did not lift until 'the_ declaration expired on July
14, 2020:#{Under] the clear language of the Emergency Order and Guidance Order, the
time -b'etWéenMaréh 14, 2020, and July 14, 2020, does not count towards the g:alculation
for the‘.ra;lﬁning. of statute bf»limitationls.’f Kennedy v. S. Univ., No. 4:21-cv-172, 2022 WL
628541 at-*5 (S.D. Ga. Mar. 3, 2022). Under this framework, it appears that Plaintiff had
an add1t1ona1122 days to purg;ug-tﬁe_déizhs set -’for-t.h 'i,n _thié'acti;)n. Sge id. Hdwgv.er,
Plamtlff fﬂiléd: this action on Novefnber--ﬁ, 2021,' .v.vl-xich is _rﬁore than two- ):rears -anci 122
dgys- from t_he most favoréble possiblé,.daté his alleged claims accrued. A;;ordingly, the

Court must dismiss Plaintiff's § 1983 claims as time-barred.

B. Plaintiff’s § 1983 Claims are Largely Barred by Heck v. Humphrey

Even if Plaintiff's claims were not time-barred by the applicable statute of

2 The Court has already noted that many claims alleged in this action involve acts that occurred in March
2014 or June2015. But, even if the Court were 0 accept Plamtlff's statemiént as true that all dcts giving
rising to the claims asserted in this action accrued on Novémber 13, 2018, they are still be time-barred.
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limitations, most of his claims would still be barred by Heck v. Humphrey, 5]_2_{1&_422
(1994). One of Plaintiff's main grievances in this action centers around his purported
belief that his constitutional rights were violated when he was wrongfully -qon_v'icte‘d of
criminal trespass. See {Doc.1. p. 5 (“On November 13, 2018, [Plaintiff] was inchrcerated
at the Bibb County Jail under two criminal trespass statutes that [were]

+ unconstitutionally prosecuted:by State Court.”)]. Relatedly, he takes issue with how the
Georgia Court of Appeals and GeorgiaStipreme Court handled his case. See [id. at p. 6
(“Two appeals-took place that:-went to both the Court of Appeals of Georgia and the
Supremei’_@‘o@t of. Géorgié. The decisions of the courts were erroneous [sic] Vioiating
criminal procedure and due process, but most of all did not give the State Court the
authority:to impose sentences.”)]. Plaintiff seeks damages under § 1983 for alleged
injuries that may be related to his criminal conviction, As noted at the start.of this.

- discussion, the United States-Supreme Court’s holding in Heck, r.esolves.sﬁch a.claim.

In this well-known. case, the Supreme Court held that:

in order [for a § 1983 plaintiff] to recover damages for an allegedly

unconstitutional . conviction or imprisonment, imprisonment or for other

harm caused by actions whose unlawfulness would- render a conviction or

sentence invalid, [he] must pr@ve that the conviction or sentence has been
" reversed on direct appeal expunged by executive 'order, declared invalid
. by a state triblial authorlzed to. make stuch’ determmatlon, or called into

question by.a federal court’s 1ssuance of a Wl‘lt of habeas corpus(:],

-8 (1994) rI-I‘éfe, Pl'ain":c_iff has not éilége'd that his conviéti’o‘n hasbeen

overturned, reversed, expunged, or set aside. In fact, he admits that he appealed his
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conviction to thehGe‘orgiga Supreme Court and lost. As of today, his.conviction stands.
Thus, he cannot proceed with his § 1983 claims. .
CONCLUSION

For the reasons discussed in detail above, the Court finds that Plaintiff's § 1983
clai'rri'sAa‘re barreci by the stéfute of lim_ifa-tipps and/or Heck *As-a result, t}}é Court
‘GRANTS Defér@djant Adams’ Mdtion to‘D.isn’iiss [QQQ_&]} D.é‘féndantsv. D"é\'ris, Moore,
and .Iéohrgféﬁh'é'MotiQn to -'t:)iS&niSS'[AM]; and Defenaants Lewis and Gﬁst’s Mdtié;
to Dismiséﬁ{-_Dﬂ_ZA} : _Consgq'l;entl'y, there aré no claims 'r'en'mai'l-ning in this 'actién. |
Plain‘ti'f:f"'s-“Moti?mfo- T-oll }he Stafute of Lifnitatio;ls [Roc. 26] 4¢is terminatéd; The Clerk of

Couirt is DIRECTED to close this action.

3 The Court notes that several of Plaintiff’s claims are al$o barred by various immunity doctrines. For
example, Plaintiff brings suit against Judge Adams for * “presiding over [his criminal trial] having no
]urlsdlctxon " [M] During the trial, Judge A.dams apparently “[d]id not provade[] checks and
baiances[}” and "sentence[d] beyond the guldehnes to attack [b]ail [r]ecovery [{Jaw.” [id]. Howevcr,
through these allegations, Plaintiff fails to state a claim against Judge Adams because he “enjoys absolute
immunity from suit for judicial acts- performed within the jurisdiction of his court.” McCullough-v. Finley,
907 £.3d 1324, 1330 (11th Cir. 2018). “Thiis] privilege applies even if the judge acts maliciously, taﬂs to
follow procedural rules or otherwise acts in error.” Mauldin v. Burnette, W (M.D. Ga.
2000) (c1tmg Rolleston v. Eldridge, W& (11th Cir: 1988)). Since Plaintiff’s claims against
Judge Adams arise from actions that he took in his juidicial capacity, the Court concludes that he is
entitled to absolute judicial immunity. The Court finds it unnecessary to go into detail about the other
applicable immunities. It easily finds that Plaintiff's § 1983 claims against solicitors. Lewis and Grist are
barred by the doctrine of absolute prosecutor*ai 1mmumty See dmbler v. Pachtman, W (1976);
. Moncus v, Lasalle- Management Co., LLC, 423, 1328,1362 (M.D. Ga. 2019) (citing Hart v. Hodges,
287 Fi3d ,;1 288, 1294 (11th Cir. 2009)). And it fmds that Plamtlff’s § 1983 claims against Sheriff Davis in his
off1c1ally capacxty are barred by the Eleventh A i en nt. Kemeness v. Worth Cnty., W
1323 MD. Ga: 2020) (quotmg Manders . Lee, c 3471304, 1308 (llth Cir. 2003)).. :

* Plaintiff’'s Motion to.Toll the Statute of Lumtatlons [Qgg_gﬁ] puts forth the same arguments in favor of
tollmg as those contained in his Response IM] to Defendants Lewis and Grist's Motion to Dismiss.
The Court already considered: such arguments when 1ssu1ng its ruhng that Plamtlff’s claxms are time- -
barred.
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SO ORDERED, this 24th day of March, 2022.

S/ Tilman E. Self, III

TILMAN E. SELF, III, JUDGE
UNITED STATES DISTRICT COURT
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IN THE STATE COURT OF BIBB COUNTY
THE STATE :  Accusation No 10 5 2 2 b

VS, . Filed, t i d.lv 0(

DAVID LAMAR HARPER : 1 {,'YU& \
Deputy Clerk

ACCUSATION FOR CRIMINAL TRESPASS

Comes now. the undersigned prosecuting attorney. of the State Court of Bibb County, Georgia, in the
name and on behalf of the citizens of Georgia, who does hereby charge and accuse DAVID LAMAR
HARPER with the offense of a misdemeanor, to wit: CRIMINAL TRESPASS . that on or about the 12th
day of March, 2014, in Bibb County. Georgia. Defendant did enter onto the preraises of Tina McDaniel, after
receiving constructive notice from aﬁ authorized person that such entry was forbidden, to wil: entry was made

by entering without permission into a locked garage. in vmiatmn of § O.C.G.A. 16 7 21(b).

This 30th day of June, 2014. Q\ 1(1 wl f }( Y% m/?
' Chief Assistant ‘Slichtor-General

PLEA
In.open Court, the defendant named within waives formal arraignment and pleads \\\Cs\' %L&L\%

This &LM\ day of; Q‘S‘Lﬁa(\@ , AINiS)

f

) :f-i , o '
NS PR e W\\U Wk H\ Qdar
Defendant Defendant's Attorney : Sohcxtor-General =
STATE'S WITNESSES
Dep. Lee Rohrbach, Bibb County Sherff's Office, 668 On]ethorpe St, Macon, GA 31201
Tina McDaniel. 7078 Murray Drive, Macon, GA 31204 ENTERED ON THE MINUTL:S
Steven Collier. 100 American Heritage, Byror, G .
Steven Collier. 100 American Heritage, Byron, GA BookD 7 9 Page 0'298
SENTENCE.

12|lo00 | S Comdbionr ov L5227
&, [\l b2
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IN THE STATE COURT OF BIBB COUNTY
STATE OF GEORGIA

THE STATE

Accusation No. 405226
Criminal Trespass — Unlawful Entry

DAVID LAMAR HARPER

VERDICT FORM

ya .
We, the jury, find the Defendant Cﬂ U («_k%’l{

This 24" day of June 2015.

e M e

Foreperson

(Please Print Namé)




in office this 3"‘“ day

IN THE STATE COURT OF BIBB Couﬁ'

STATE OF GEORGIA ° 2018
Patti M. Graves,
THE STATE ACCUSATION NUMBER 4052278ibb State C°E';ark
VS. For CRIMINAL TRESPASS
DAVID LAMAR HARPER VERDICT OF GUILTY BY JURY :

The Defendant being before the Bar of the Court and showing no reason why the sentence of the Court should not be

imposed.

IT IS HEREBY ORDERED AND ADJUDGED BY THE COURT

That the Defendant be sentenced as follows:

[X]  Confinement in the common jail of Bibb County for the term of NINETY DAYS to be computed from the
date of JULY 15. 2015 |

[X]  Probation for NINE MONTHS, to be computed from the date of EXPIRATION OR DISCHARGE OF
DEFENDANT’S RELEASE FROM JAIL and subject to the following conditions:

[X] Compliance with the general conditions of probatian. as foliows: report Lo the Prohation Ofiice as direcied and notify the Probation Office promply if umble
10 report duc 10 illness or injury: keep the Probation Olfice informed as to current cmployment, siailing address and all tekephone sumbers: pay monctary
obligations ant/or perform communily scrv ice hours as directed; avoid injorious und vicious habits including atcohol o plion and usc ofnarcotics and
other danperous drups sniess fawfully preseribed: avoid persons and places of disreputable or harniul character work faithiully al suitable cmployment
insofar us may be possible. support legal dependents as able; viotalc no tocal, stale, or federal kaws and notify the Probation Office within 72 houss of any

[X]  Restitution IN FULL. as directed by the Probation Office:
[X]  Payment of the state supervision fec of $9.00 per month;
[X]  Payment of the county probation fec of $35.00 per month;
[X] Other: IT IS FURTHER ORDERED that the defendant must turn over his Bail Recovery Agent
Identification Badge to his Probation Officer. IT IS FURTHER ORDERED that the defendant
 shall not work or engage in any activities as bail recovery agent. IT 1S FURTHER ORDERED that

the defendant shall not possess any firearms.

[ ] Payment of a fine in the amount of § [Cash Fine Amount] plus all applicable surcharges 1o said fine.

This 8TH day of JULY, 2015

e

WILLIAM P. ADAMS
JUDGE, STATE COURT OF BIBB COUNTY

arrest, and be of general good behavior.

[X]  Paymentofa fine in the amount of $750.00, plus all applicable surcharges of said fine:
|
|
|

7~
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IN THE STATE COURT OF BIBB COUNTY

<) Ly
THE STATE © Accusation No. 405 "‘[‘2 /

: '/.;%
VvS. : :  Filedj\this l ddy

DAVID LAMAR HARPER AN )Un LL

Deputv C]erk

ACCUSATION FOR CRIMINAL TRESPASS

Comes now, the undersigned prosecuting attorney, of the State Court of Bibb County, Georgia, in the
name and on behalf of the citizens of Georgia, who does hereby charge and accuse DAVID LAMAR
HARPER with the offense of a misdemeanor, to wit: CRIMINAL TRESPASS, that on or about the 12th day
of March, 2014, in Bibb County, Georgia. Defendaut did intentionally damage the door, belonging to Tina
McDaniel. without the consent of said property owner, which damage was of Five Hundred Dollars ($500.00)
or less. in violation of § O.C.G.A. 16-7-21(a).

'\‘1 , 1% -~
This 30th day of June, 2014. é’i‘:"\(l.u (f (; @LINNTINS

Chief Assistant Solicitor-General

PLEA )
In open Court, the defendant named within waives formal arraignment and pleads NOF %U‘LH‘\G

I'his Q day of \XL,L{\Q, R &Qlﬁ .

‘i?r/,q - L&i\\_/\&\
. u/V’b./ I/T’I,wzu\ YRR \(&L( Cae)

Defendant Defendant's Attorney Sohcltor-Genem}’ SN oG

STATE'S WITNESSES

Dep. Lee Rohrbach, Bibb County Sheriff's Office, 668 Oglethorpe St, Macon, GA 31201
Tina McDaniel. 7078 Murray Drive, Macon, GA 31204 ENTERED ON THE MINUTES

Steven Collier, 100 American Herttage, Byion, u GA P
| v Uasls 579 rege 297
(2}

ENTENCE

RAY uﬂt Tuuin ~
CoV/erd Wx& Im\gw@(ﬁ\v‘* Edﬁ

Wo wole as Q\f«\( hecoven| Q,W

Appe

Mo o st A{r%/&% oty P 5@ Q(\




IN THE STATE COURT OF B1BB COUNTY o
Filed in office this & day

STATE OF GEORGIA
of . o L2005
!
THE STATE ACCUSATION NUMBER 40Fxt M. Graves, Clerk
USATIO Bibb State Court
VS, For CRIMINAL TRESPASS
DAVID LAMAR HARPER VERDICT OF GUILTY BY JURY

The Defendant being before the Bar of the Court and showing no reason why the seatence of the Court should not be

imposed,

IT ISHEREBY ORDERED AND ADJUDGED BY THE COURT

That the Defendant be sentenced as follows:
| |  Confinement in the common jail of Bibb County for the term of [Term of fail}

(0 be computed from the date of [Jail Computation]

IX|  Probation for TWELVE MONTHS, to be computed fram the date of EXPIRATION OR DISCHARGE OF
SENTENCE IMPOSED IN CASE NO. 405227 and subject to the following conditions:

[ X] Compliance with the peneral conditions of probation, as follows: report to the Probation Oflice s direcied and votify the Probation Office promptly ifunuble
to roport due o iliness ar injury: keep the Probation Office informed as 1o curreat cmployment, missling addsess and alt ielephone numbers: pay monetury
obligastions and/ur perform community scrvice huors as direced: svoid mjurious ind vicious habits including alcohol consumiption and usc of noreofics and
ther dangeroos drups unless lowiully prescabed: avoid persons and places of disrcputable or harmiut characier: work faitifully at suitable cmploymen
insofar as may be pussible; support legal dependents as able: viokae no locul, state. or fedural laws and notify: the Prohation Office within 72 honrs of any
amest; and be ol generat good behavior, .

[X]  Payment of a fine in the amount of $1.000.00, pius all applicable surcharges of said fine;

|1 Restitution in the amount of $ [Restitution Amount]. as directed by the Probation Office:

[X]  Payment of the staie supcrvision fee of $9.00 per month;

(X} Payment of the county probation fee of $35.00 per month; '

[X]  Other: ITIS FURTHER ORDERED that the defendant must turn over his Bail Recovery Agent
Identification Badge (o his Probation Officer. IT IS FURTHER ORDERED that the defendant
shall not work or engage in any activities as bail recovery agent. 1T 1S FURTHER ORDERED that
the defendant shall not possess any firearms. '

[ ] Payment of a fine in the amount of § [Cash Fine Amount] plus all applicable surcharges to said fine.

‘This §TH day of JULY, 2015

d&ﬁ .
WILLIAM P, ADAMS
JUDGE, STATE COURT OF BIBB COUNTY




OFFICE OF THE CLERK
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