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in his offical capacity as Bibb 

County Deputy, et al.,

Defendants-Appellees.

Appeal from the United States District Court 

for the Middle District of Georgia 

D.C. Docket No. 5:21-cv-00405-TES

Before Wilson, Luck, and Edmondson, Circuit Judges.

PER CURIAM:

David Harper, proceeding pro se, appeals the district court s 
dismissal - for failure to state a claim under Fed. R. Civ. P. 12(b)(6) 

- of his pro se 42 U.S.C. § 1983 civil action.1 No reversible 

has been shown; we affirm.2

error

1 We read liberally briefs filed by pro se litigants. See Timson v. Sampson, 
518 R3d 870, 874 (11th Cir. 2008). We also construe liberally pro ^pleadings. 
See Tasmenbaum v. United States, 148 F.3d 1262, 1263 (11th Cir. 1998).

2 We DENY Harper's motion to supplement the record. We have said that 
we will "rarely supplement the record to include material that was not before 
the district court” and will do so only if supplementing the record is “in the 
interests of justice” or would assist us in making an informed decision. See 
Schwartz v. Millon Air, Inc., 341 F.3d 1220,1225 n.4 (11th Cir. 2003). Harper
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This appeal arises from these alleged facts. In March 2014, 
Harper - acting as a bail recovery agent - entered the rear door of 

a home while attempting to capture a fugitive. The homeowner 

reported the incident to the police; Harper was later arrested for 

criminal trespass.

Harper proceeded to trial in June 2015. A jury convicted 

Harper of two counts of criminal trespass, in violation of Georgia 

law. Harper appealed his convictions, arguing chiefly that a bail 
recovery agent could not be held criminally liable for trespass. The 

Georgia Supreme Court disagreed and affirmed Harper 

tions. See State v. Harper, 810 S.E.2d 484 (Ga. 2018). Harper began 

serving his sentence on 13 November 2018.

Three years later -- on 12 November 2021 — Harper filed this 

civil action. Harper named six defendants, sued in their official ca­
pacity: (1) the state court judge who presided over Harper s crimi­
nal trial; (2) two state prosecutors involved in Harper's criminal 
proceedings; and (3) three officers with the Bibb County Sheriffs 

Department.

s convic-

Harper alleged an array of constitutional violations stem­
ming from the March 2014 incident and the resulting prosecution 

and criminal trial. Among other things, Harper alleged that

seeks to introduce documents Harper says support his underlying claim that 
his criminal judgment is void. These documents are not pertinent to the issues 
before us on appeal and, thus,'do not warrant supplementing the record at this 
stage.

21.
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defendant law-enforcement officers falsified the 2014 incident re­
port, tampered with evidence, influenced improperly a witness, 
and peijured themselves during Harpers 2015 criminal trial. Har­
per alleged that the state prosecutors influenced witnesses, tam­
pered with evidence, and prosecuted him unlawfully. Harper also 

alleged that the state court judge lacked jurisdiction over his 

and permitted others to engage in unlawful conduct during Har­
per s 2015 criminal trial. As relief, Harper sought compensatory 

and punitive money damages. Harper also sought to clear his crim­
inal convictions from state and national criminal databases.

The district court granted defendants' motions to dismiss 

Harper s complaint. The district court - among other things - 

eluded that Harper s claims were subject to dismissal on two inde­
pendent grounds: (1) as time-barred by the applicable statute of 

limitations; and (2) as barred by Heck v. Humphrey, 512 U.S. 477

(1994).3

case

con-

We review de novo a district court’s dismissal for failure to 

claim, accepting all properly alleged facts as true andstate a

3 The district court also conduded that Harper s official-capadty claims 
against the state court judge, the state prosecutors, and the sheriffwere barred 
by judicial, prosecutorial, and Eleventh Amendment immunity doctrines, 
cause the district court conduded properly that Harper's daims were subject 
to dismissal as time-barred and under Heck, we need not address the district 
court's ruling about immunity.

Be-

22



Date Filed: 03/10/2023 Page: 5 of /Document: 26-1USCA11 Case: 22-1.1396

5Opinion of the Court22-11396

truing them in the light most favorable to the plaintiff. See 

Butler v. Sheriff of Palm Beach Cry., 685 F.3d 1261,1265 (11th Cir. 

2012).

cons

"All constitutional claims brought under § 1983 are tort ac­
tions, subject to the statute oflimitations governing personal injury 

actions in the state where the § 1983 action has been brought. 
Powell v. Thomas, 643 F.3d 1300, 1303 (11th Cir. 2011). In Geor­
gia, personal-injury actions "shall be brought within two years after 

the right of action accrues.” O.C.G.A. § 9-3-33. The statute of lim­
itations for claims brought under section 1983 begins to run when 

facts supporting the cause of action are or should be reasonably ap­
parent to the claimant. Brown v. Ga. Bd. of Pardons 8C Paroles, 335 

F.3d 1259, 1261 (11th Cir. 2003).

The district court determined correctly that Harper's claims 

- claims seeking money damages under section 1983 for alleged 

constitutional violations - are governed by Georgia’s two-year stat- 

ute-of-limitations for personal-injury actions. That Harper s 
tion 1983 claims related to a purported "void judgment” does not 
render the statute oflimitations inapplicable in this

sec-

case.

Harper's claims accrued — at the latest -- on the date of Har

13 November 2018.4 Byper’s incarceration (per sentencing) on

4 In his complaint, Harper asserted that his claims accrued on 13 November 
2018. The district court determined, instead, that many of Harpers claims 
accrued at the time of the alleged unconstitutional acts in March 2014 or dur­
ing Harper’s 2015 criminal trial. Nevertheless, the district court concluded
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that time, Harper knew or should have known of the purported 

constitutional violations that Harper says occurred following the 

2014 incident and during his 2015 criminal proceedings. Because 

Harper did not bring this civil action until November 2021 -- three 

after the latest date on which his claims could have accrued -years
- the district court dismissed properly Harper's claims as time-

barred.

Harper also challenges the district court’s determination 

that his section 1983 claims are barred by Heck A section 1983 

plaintiff seeking damages for an allegedly unconstitutional 
tion or sentence must first demonstrate that the underlying "con­
viction or sentence has been reversed on direct appeal, expunged 

by executive order, declared invalid by a state tribunal authorized 

to make such determination, or called into question by a federal 
court’s issuance of a writ of habeas corpus.” Heck, 512 U.S. at 486- 

If "a judgment in favor of the plaintiff would necessarily imply 

the invalidity of his conviction or sentence” - and the plaintiff can­
not demonstrate that his conviction or sentence has already been 

invalidated - the section 1983 complaint must be dismissed. Id at

convic-

87.

487

Here, Harpers section 1983 claims challenge directly the 

propriety and validity of his underlying criminal proceedings.

that — even if the court applied the 13 November 2018 accrual date advanced 
by Harper -- Harper’s claims still would be time-barred. For purposes of this 
appeal, we also apply the November 2018 accrual date.
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Harper has not alleged that the challenged criminal-trespass 

victions had already been reversed, expunged, declared invalid, or 

otherwise called into question. To the contrary, Harper acknowl­
edges that his convictions were upheld by the Georgia Supreme 

Court on appeal. Thus, to the extent Harper s section 1983 claims 

were not time-barred, they were dismissed properly as barred by 

Heck.

con-

APFIRMED.
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IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF GEORGIA 

MACON DIVISION

DAVID LAMAR HARPER,

Plaintiff,

v. CIVIL ACTION NO. 
5:21-cv-00405~TES tWILLIAM PATRICK ADAMS, SHARELL 

FINCHER LEWIS, REBECCA L. GRIST, 
TIMOTHY T. MOORE, LEE W, 
ROHRBACH, and DAVID JOHN DAVIS,

Defendants.

ORDER DISMISSING PLAINTIFF'S COMPLAINT

£ action against

various state actors for their alleged involvement in his arrest, conviction, and eventual 

incarceration. See generally [Doc. 1]. At this point in the proceedings, all named

Defendants have moved to dismiss the claims asserted against them pursuant to

Federal Rule of Civil Procedure 12rtAf6h See .[DocJ3_]; [Doc_13]; [DocJA]. Defendants

argue that Plaintiff's claims are barred by the statute of limitations, the doctrine

expressed in Heck. v.

doctrines. For the reasons discussed in detail below, the Court agrees. Accordingly, the

Court GRANTS Defendant Adams's Motion to Dismiss [Do_cdl; Defendants Davis,

Appendix B
26
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Moore, and Rohrbach's Motion to Dismiss [Doc. 13]: and Defendants Lewis and Grist's

Motion to Dismiss [Doc. 241.

FACTUAL BACKGROUND

The Court takes the following facts from Plaintiff's Complaint. Unless otherwise 

noted, the Court assumes these facts to be true for the purpose of ruling on the pending 

Motions. Sjee Bell Atl. Corp. v, Twombhj, 550 U.S. 544.-556 (2007). This action arises from, a 

series of events that unfolded on March 12, 2014, [Doc. 1, p. 6|. On that date, Plaintiff 

represents that he was working as a bail recovery agent interested in capturing a 

fugitive. [Id-.]. Pursuant to this interest, Plaintiff entered someone else's home— 

specifically, the home of Tina McDaniel—via a.rear door to the garage. [Id.]. In response 

to Plaintiff's entry into her home, McDaniel contacted the Bibb County Sheriff's 

Department. .[Id.]. Sergeant Timothy Moore arrived at the scene and instructed 

McDaniel to report the incident as a criminal trespass. [Id.]. The next day, Officer Justin 

Leese arrived at McDaniel's home and officially made an incident report citing Plaintiff

for criminal trespass. [Id.]. Then, on March 14th, Deputy Lee W. Rohrback issued a

warrant for Plaintiff's arrest based on information supplied to him by Sergeant Moore.

[Id.]. Plaintiff was arrested for criminal trespass and causing damage to McDaniel's

property. [Id.].

On June 24, 2015, Judge William Adams presided over Plaintiff's criminal trial 

for trespassing. [Id. at p. 5]. Plaintiff alleges that the charges against him were invalid

GAMD 6
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and that someone influenced his witnesses not to appear in court. [Id. at p. 6], At trial, a

jury.convicted Plaintiff on .two counts of. trespassing. [/d,]-/-Plaintiff appealed his 

convictions .to the Georgia Court of Appeals and the Georgia Supreme Court. [Id. at p. 

6]. He alleges that "the decisions of the courts were erroneous [sic] violating criminal 

procedure and due process[.]" [Id.]. On November.13,. 2018, Plaintiff was.incarcerated at 

the Bibb County Jail in Macon, Georgia, to serve out his sentences. [Id. ].

. • Nea% three years after the date of his incarceration, Plaintiff sued Defendants

for unspecified violations of his Second, Fourth, Fifth, Sixth, Eighth, and Fourteenth

brought against each Defendant below. . ...

' 1 As to Sergeant Moore, Plaintiff claims that he (1) "violated criminal procedure"; 

(2) "conspire[d] to commit false imprisonment under the color of legal process"; (3)

. "instructed [McDaniel] to make a false 91.1 call . . (4)."improperly obtained a casere­
number"; (4) "fabricated probably [sic] cause"; (5) "improperly identified [him]"; (6)

"tampered with evidence"; (7) "influenced witnesses"; and (8) "remained anonymous

(not testifying for the State)." [Id. at p. 4].

As to Officer Rohrbach, Plaintiff claims that he (1) "violated criminal procedure";

(2) "falsified an incident report and warrant"; and 0) committed perjury, [Id. at pp. 4-

5].

As to McDaniel, Plaintiff claims that she (1) "[c]onspir[ed] to commit false

28
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imprisonment under the color of legal process"; (2) "falsified a 911 call".;. (3) 'tampered 

with evidence"; (4) "influenced witnesses"; and (5) "committed perjury-on the stand."

[Id. at p. 5j.

As to (then) Chief Assistant General Solicitor Lewis, Plaintiff claims that she (1)

"conspir[edJ to commit false imprisonment under the color of legal process"; (2) 

"violated criminal procedure"; (3) "created and prosecuted two invalid accusations ; (4) 

"influencedwitnesses";. (5) "tampered with evidence"; (6) and "subordination [sic] to 

perjury." $d.]. Relatedly, Plaintiff brings claims against Solicitor General Rebecca Grist 

the ground that she is responsible for Lewis's actions and "his illegal prosecution."on

[Id.].

As to Judge Adams, Plaintiff claims that he (1) "violated] criminal procedure"; 

(2) "presided over the case having no jurisdiction[]"; (3) "[d]id not providef] checks and 

- balancesj]"; (4) "[ajllowed [m]ultiple crimes to take place[]"; and (5) "sentence[dj

beyond the guidelines to attack [b]ail [r]ecovery [l]aw." [Id.].

And lastly, Plaintiff claims that Sheriff Davis was responsible for the deputy

officers involved in this action, and he allowed them "to commit crimes and stage crime

" [Id.]. As a result, he alleges that Sheriff Davis committed multiple violations of 

criminal procedure. [Id.].

scenes.

LEGAL-STAND ARP

When ruling on a 12(b)(6) motion, district courts must accept the facts set forth in

29
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the complaint as true; Twombly, 550 U.S. 544. 572 (2007), A complaint survives a motion 

to dismiss-only if it alleges sufficient factual matter (accepted as true) that states a claim 

for relief that is plausible on its face. McCullough v. Finley, 907 F.3d 1324, 1333 (11th Cii\ 

2018). (citing Ashcroft v. Iqbal, 536.U.S. 662,678-79 (2009)). In fact, a well-pled complaint 

"may proceed even if it-strikes a savvy judge that actual proof of those facts is improbable, 

and that a .recovery is very remote and unlikely." Twombly. 550 U.S. aL_55b-(citations

omitted).

Although Federal Rule.of Civil Procedure 8 does not require detailed factual 

allegations, i'hdoes require "more than [ ] unadorned, the-defendant-unlawfully-harmed-

. To decide whether ame .acGUsation[s]/'

complaint survives a motion to dismiss, district courts are instructed to use a two-step 

framework. Id. The first step is to identify the allegations that are "no more than mere 

conclusions."^-:. .1(quptingi^a/, 556 U.S: at. 679). "Conclusory allegations are not-entitled 

to the assumption of truth." Id. (citation omitted). After disregarding the conclusory 

allegations, the second step is to "assume any remaining factual allegations are true and 

determine whether those factual allegations 'plausibly give rise to an entitlement to

i:

relief.'" Id. (quoting Iqbal, 556-U.-Sat.6791.

Furthermore, a complaint attacked by a 12(b)(6) motion is subject to dismissal 

when-it fails to "give the defendant fair notice of what the . . . claim is and the grounds 

upon which it rests." Twombly, 550 U.S- at 555. "A plaintiff must plead more than labels

<30
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and conclusions or a formulaic recitation of the elements of a cause of action.

McCullough, 907 F.3d at 1333 (internal quotations omitted); see also. Twombly, 55Q 

555. "To be sure, a plaintiff may use legal conclusions to structure his complaint, but legal 

conclusions 'must be supported by factual allegations/" McCullough, £Q,Z.C.3.d-at 13,3.3 

(quoting Iqbal, 556 U.S. at 6791. While courts, in ruling on a motion to dismiss, must take 

all of the factual allegations in the complaint as true; they are not bound to accept a legal 

conclusionlcouched as a factual allegation. Iqbal, 556 U.S. at _6Z8. Courts must "identify 

conclusory^ allegations and then discard them—not 'on the ground that they 

unrealistic or nonsensical' but because their conclusory nature 'disentitles them to the

are

presumption of truth/" McCullough,-907 F.3d at.1535 (quoting Iqbal, 556 U.S. at .681)- 

' ■ .* The issue to be decided when considering, a motion to dismiss is not whether the

claimant will ultimately prevail, but "whether the claimant is entitled to offer evidence 

to support the claims." Scheuerv. Rhodes. 416 U.S.,232.23611974), overruled on other grounds 

by Davis v. Scheuer, 468 U.S. 183 (1984). The factual allegations in a complaint "must be 

enough to raise a right to relief above the speculative level" and cannot "merely create[] 

a suspicion of a legally cognizable right of action." Twombly, 550 U.-S. at 545, 533- Finally, 

complaints that tender "'naked assertion[s]' devoid of 'further factual enhancement'" will

not survive iu<il

at 557Walteration in original). Stated differently,-the complaint must allege enough facts 

"to raise a reasonable expectation that discovery will reveal evidence" supporting a

31
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claim. Twombly, SSO tI.SLat-556. With the foregoing standard in mind, and taking the facts 

asserted in Plaintiff's Complaint as true, the Court now-rules, on the pending .dismissal

motions.

DISCUSSION

Plaintiffs § 1983 Claims are Time-Barred 

All Defendants argue that Plaintiffs § 1983 claims for the various, constitutional 

violationsialleged against them are. barred by Georgia's two-year statute of limitations 

fonpersohal injury claims. Plaintiff disputes the application of a two-year statute of 

■limitations; and- instead asserts that the "[sjtatute of limitations is understood to be

. A,

. three years from the date of the incident."

nohhave its own statute of limitations. Reynolds v. Murray, 17Q.JLApp'K 49. 5Q (11th Cir., 

2006) (citing Owens v. Okure, 488 U.S. 235, 236 (1989)). Rather, claims for constitutional 

= violations brought under this statute-are regarded as "tort actions, subject to the statute 

of limitations governing personal injury actions in the state where the § 1983 action has 

been brought." Crowe v. Donald; 5?8,F.-3d. 12900292 (11th Cir. 2008) (quoting McNair v. 

Allen, S1.3P.3d 1168. 1173 (11th Cir. 2008)). In Georgia, there is a two-year statute of 

limitations for,personaI injury actions; as set forth in 0-.Q£L£.&9&-33. Lovett v. Ray, 222 

F 3d 1-181. 1182 (11th Cir.; 2003); see also Williams v. Giti/.nf Atlanta■ 794 F.2d-624, 626 (11th 

Cir, 1986) (holding that "the proper limitations period for all section 1983 claims in 

Georgia is the two year period set fnrthin O.C.G.A. S 9-3-33 for personal injuries[]").

32
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Although the Court applies Georgia's two-year statute of limitations, "[t]he 

question of when the limitations period begins to run, however, is one of federal law."

Wright v. Walmart Inc., No. l:19-cv-02580-SDG, 2020. WL 4938367, at *4 (N.D. Ga. Apr. 1, 

2020) (quoting Brown v. Lewis, 361 F. App'x 51, 54 (11th Cir. 2010)). Accordingly, the

two-year-statute of limitations for Plaintiffs constitutional claims begins to run "[when] 

the facts that would support a cause of action are apparent or should be apparent to a 

person with a reasonably prudent regard for his rights." Porter v. Ray, 461 F.3d 1315*

1323 (llthpr. 2006) (citing Lovett, 327 F.3d at 11821. "It is well established that a federal

claim'accrues, when the prospective plaintiff knows or has reason to know of the injury

which4s the basis of the action." McNair, 515 F.3d at 1174 (quoting Corn v. City of

Lauderdale Lakes, 904F.2d 585..58S (11th Cir,. 1990)).

Plaintiff alleges that the statute of limitations on all claims in this action began to

run on the date thabhe was incarcerated—November 13, 2018. See 1, p, 73- .The

Court easily rejects that premise. "[F]or statute of limitation purposes, each [§] 1983

claim is analyzed ihdependently/'-Mernff v. Thomas, l:21-CV-20 (LAG), 2021

WL5474461. at *2 (M.D. Ga. Sept. 23, 2021) (quoting Coll. Hill Props., LLC v. City of

Worcester, 135F.Supp.3d.lfl. 14 (D. Mass. 2015)). In this action, Plaintiff makes this task 

much more difficult because he failed to clearly .set forth each claim he asserts against 

each Defendant in separate and numbered paragraphs. Nor does Plaintiff "specify 

which [Defendants allegedly [are] responsible for each alleged act or omission and

33
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which [Defendants correspond[] to each claim." Wells v. Royal Caribbean Ini'l Cruises

Ltd., No. 20-13378, 7071 WI. 3047173. at *1 (11th Cir. July-20, 2021). As a result, some of

Plaintiff's claims (.those based on events that unfolded on the date he entered 

McDaniel's home) clearly accrued in March 2014.

For example, Plaintiff brings (unspecified) constitutional violations against 

Defendant Sergeant Moore for (1) his instruction to Defendant McDaniel to make a.false 

911 call; (2p violating criminal procedure (3) improperly identifying Plaintiff at the 

of the.trespass; and (4) obtaining a-case number against him. See. [ppc„„l-,..p^]- All these 

alleged acts occurred in March 2014. See generally [id.-at ppr 5-6]. Another example- 

Plaintiff'brings (unspecified) constitutional violations against Defendant Officer 

Rohrbaclhfor. violating criminal procedure by falsifying an incident report and warrant.

scene

This alleged act also occurred in March 2014. See [id. at p. 6].

. And many claims arise from alleged acts that occurred during Plaintiff's criminal 

trial before Judge Adams on June 24, 2015. Plaintiff brings claims againsUseveral 

Defendants for influencing witnesses during the trial, committing perjury on the stand, 

tampering with evidence, and violating criminal procedures. See [Doe- L,ppl,_4-5]. 

Therefore, the Court disagrees with Plaintiff's assertion that all claims accrued on

November 13, 2018.

And, since Plaintiff knew or should'have known that many of his claims accrued

in either March 2014 or June 2015, his November 2021 Complaint comes to the Court

34
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several years late. Thus, Georgia's two-year statute of limitations bars such claims.

However, even if the Court were to accept November 13, 2018 as the .date when 

the relevant statute of limitations period began to run, it would still conclude that all

claims in this action are time-barred. To take it back a step, by Plaintiffs own

admissions, he knew of his injuries (at the latest) on November 13, 2018—the date on

which he was incarcerated. Pursuant to Georgia's two-year statute of limitations, he

should.have filed any personal injury claims (his alleged constitutional violations) no

later,thamNovember 13, 2020. However, Plaintiff did not file any claims arising from., ,To •

this.incident until November 12, 2021—nearly one year too late. Therefore, Plaintiff's §

1983,claims for constitutional violations are,time-barred unless there is some basis for 

the statute, of limitations to be tolled.

Plaintiff argues that O.C.G.A. S 9-3-99 serves as that basis. In Georgia, this code

section allows for the statute of limitations in a civil action to be tolled for actions

brought-by victi ms of a crime. "[T]he statute contemplates extending the time in which

a victim may file-a tort action where there are pending criminal charges arising out of

the same facts or circumstances." Williams v. Durden, 819 S.E.2d 524, 525 (Ga. Ct. App.

2018) (citation omitted). In relevant part.-Q.C.G.A. S 9-3-99states:

The runningof the period of limitations with respect to any cause qf action 
'ihtori.’thafma^e;br6ughtby;lte^it:tmi of an alleged crime which arises 
out of the facts and circumstances relating to the commission of such 
alleged, crime committed in .this state Shall be tolled from the-date of the 
commission of the alleged crime or the act giving rise to such action in tort

.35
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until the prosecution' of such crime or act has become final or otherwise 
terminated, provided that such time does not exceed six years . . .

o r C. A. S 9-3-99. First,-the statute is.very clear that tolling only applies to those tort

actions brought by the. victim.of an alleged crime. Plaintiff claims that he was subject to a

void criminal conviction/sentence. See generally [Doc. [DOC. 26r pp-G£~3]- He .states

that "the alleged crime occurred when the sentence was imposed against [him] in the

criminal prlpceedings[]" — November 13, 2018. [p

; Relevant to this argument, Plaintiff states that he submitted a "Motion to Vacate

a Void Sentence according to O.C.G.A. S 17-9-A in Bibb County State CourtQ

November 8, 2018. [Don 25. p-21. When that, motion was denied, Plaintiff appealed the
. h

denial to the Georgia Court of Appeals and then to the Georgia Supreme Court, [Id.]. 

On February 28, 2020, the Georgia Supreme.Court denied the motion. [Id.]. As a result, 

he " requests,[s], tolling (O.C.G.A. [§] 9-3-99) from the Writ of Certiorari to the Sup 

Court of Georgia in regards to a Motion to Vacate, a Void Sentence that was denied on. 

February-28, 2020[]" because that would "extend[] the statute of limitations to February

25. p..2]: {Doc. 26..p. 3].oc.

" on

reme

,» -

28, 2022.

While Plaintiffs argument can be fairly described as scattered and less than 

orderly, the Court, concludes that the only, relevant question to consider is,whether 

Plaintiff,has alleged sufficient facts to .suggesf.that he was the victim of a crime.

"[O.C.G.A. S 9-3-991 . . . tolls the statute of limitations for tort claims brought by crime 

victims if their claims arise, from the commission of a crime." Lavelle v. Williamson, No.
. ■!>

36
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5:21-CV-170 (MTT), 7071 WT. 4442351. at *1 (M.D. Ga. Sept. 28, 2021). Here, Plaintiff

claims to be the victim of a void and/or unlawful conviction in an underlying criminal

action. But, under Georgia law, a void and/or unlawful conviction is-not a crime..Plaintiff

fails to direct the Court to any section within the Official Code of Georgia that

establishes grounds for criminal liability on such a claim. Nor can the Court think of

one. If a Georgia litigant wishes to take advantage of the tolling provision set forth in

O-C.G.A. 6^9-3-99. he must allege facts to suggest that a criminal statute was allegedly

violated. See e.g., Shaw v. Peach Cnfy., No. 5:21-cv-00145, 2021 WL 4203233, at *5 (M.D.

Ga; Sept. 15, 2021) (finding that the plaintiff alleged sufficient facts to show that he was

the victim.of an assault—a criminal offense); Lavelle, 2021 WL 4442351, at'*3. (finding

that,the'plaintiff alleged sufficient facts to show that he was the victim of. assault and

battery—criminal offenses). Here, Plaintiff accuses judges and prosecutors of

committing various acts that he alone considers to be criminal. This is insufficient.

Therefore, the Court concludes that Plaintiff has not alleged sufficient facts to show that

he is the victim of a crime, and O.C.G.A. 6 9-3-99 cannot toll the statute of limitations on

his claims.

TVip analysis Hnpsn't prvd there. O.C.G.A. S 9-3-99 is not Plaintiff's sole basis for 

arguing.that the statute of limitations should be tolled in this action. In his Complaint, 

Plaintiff asks the Court to consider how the COVID-19 pandemic may have impacted

27f
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his ability ,to timely file suit on these claims. Unfortunately, Plaintiff does not cite any

legal basis for the Court to review when considering such a request.

use its emergency powers1 to issue severalWhile the Georgia Supreme Court did 

' orders that declared a statewide judicial emergency and extended the statute-of-

■ limitations deadlines due to the pandemic, such an extension still does not save 

i Plaintiff's claims.,When the Georgia Supreme Court issued its third emergency 

extension dr-der, it declared that "[t]he 122 days between March 14 and July 14, 2020, or 

y portionrof that period in which a statute of limitation would have run, shall be 

excludedtan the calculation of that statute of .limitation," Third Order Extending

an

Declaration of Statewide Judicial Emergency, Supreme -Court of Georgia,

https:-/7wWw>gasupreme.us/court-information/court„corona_info/ (June 12, 2020).

Additionally, the Georgia Supreme Court issued guidelines on how to understand the

tolling of statutes of limitations under the emergency, orders. See Guidance on Tolling

Statutes of Limitation Under the Chief Justice's Order Declaring Statewide Judicial

Emergency, Supreme Court of Georgia, https://www.gasupreme.us/wp-

content/uploads/2020/04/Guidancedor-Tolling-Statutes-of-Limitation-04 06 20.pdf.

(Apr. 6, 2020). In relevant part, the Guidance Order states:

The tolling of a statute of limi tation suspend's the running of the period of 
limitation, but it does not reset the period of limitation. If the period of 
limitation for a particular cause of action commenced prior to March 14,

1 See O.m.A.S 38-3-61 (stating that "[a]n authorized judicial official is authorized to declare the 
existence of a judicial emergency").-

38
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2020—that is, if the "clock" had started to run before the entry of the Chief 
Justice's order—the running of the period of limitation was suspended on 
March. 14, and the running of that, period will resume when the tolling 
provision of the March 14 declaration has expired or is otherwise 
terminated.

Id. For purposes of this analysis, the Court will use November 13, 2018, as the date on 

which the statute of limitations period began to run for his claims.2 This date occurred

• before the entry of the emergency extension orders. Therefore, the statute of limitations

period ran^from November 13, 2018 to March 14, 2020. On that date, the running of the

period wa&suspended. This suspension did not lift until the declaration expired on July

14, 2020:<"[Uoder] the clear language of the Emergency Order and Guidance Order, the

time between March 14, .2020, and July 14, 2020, does not count towards the calculation

for the rimming of statute of limitations." Kennedy v. S. Univ., No. 4:21-cv-172, 2Q2Z W.L 

628541: at-*5 (S.D. Ga. Mar. 3, 2022). Under this framework, it appears that Plaintiff had

an additional 122 days to pursue the claims set forth in this action. See id. However,

•Plaintiff filed.this action on November 11, 2021, which is more than two'years and 122

days from the most favorable possible, date his alleged claims accrued. Accordingly, the

Court must dismiss Plaintiffs § 1983 claims as time-barred.

Plaintiffs §1983 Claims are Largely Barred by Heck v. HumphreyB.

Even if Plaintiffs claims were not time-barred by the.applicable statute of

2 The Court has already noted that many claims alleged in this action involve acts that occurred in March 
2014 or June;2015. But, even if the Court .were to accept Plaintiff's •statement as true that all acts giving 
rising to the claims asserted in this action accrued on November 13, 2018, they are still be time-barred.

3 9' ‘
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limitations, most of his claims would still be barred by Heck v. Humphrey, 512-LI2L4ZZ 

(1994). One of-Plaintiff's main grievances in this action centers around his purported 

belief that his constitutional rights were violated when he was wrongfully convicted of 

criminal trespass. .S^[Doc-.1. p. 5 ("On November 13, 2018, [Plaintiff] was incarcerated

at the Bibb County Jail under two criminal trespass-statutes that [were]

unconstitutionally prosecuted.by State Court.")]. Relatedly, he takes issue with how the

Georgia Cdurt of Appeals and. Georgia Supreme-Court handled his case. See [id. at p. 6 

("Two appeals took place that-went to both the Court of Appeals of Georgia and the 

Supreme:Gourt of. Georgia. The decisions of the courts were erroneous [sic] violating 

crimirialprocedure and due process, but most of all did not give the State Court the 

authorityTo impose sentences,")]. Plaintiff seeks damages under § 1983 for alleged 

injuries that may be related to his criminal conviction. As noted at the start of this 

- discussion, the United States Supreme Court's holding in Heck-, resolves.such a,claim.

;♦ In this well-known, case, the Supreme Court held that:

in order [for a § 1983. plaintiff] to recover damages for an allegedly 
unconstitutional conviction or imprisonment, imprisonment or for other 
harm caused by actions whose unlawfulness would render a conviction or 
sentence invalid, [he] must prove that the conviction or sentence has been 
reversed on direct appeal, expunged by executiye order, declared invalid 
by a state tribunal authdrizedAto: makb such determination, or called into
question by a federal court's issbancd of a writ of habeas corpusj.]

512 U:S, 477. 486-87 /19941. Here. Plaintiff has not alleged that his conviction has been

overturned, reversed, expunged, or set aside, In fact, he admits that he appealed his

40 '
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conviction to the Georgia Supreme Court and lost. As of today, his conviction stands.

Thus, he cannot proceed with his § 1983 claims.

CONCLUSION

For the reasons discussed in detail above, the Court finds that Plaintiff's § 1983

claims are barred by the statute of limitations and/or Heck.3As a result, the Court

1^3/ Defendants Davis, Moore,

and Rohrbhch's Motion to Dismiss [Doc.-13]: and Defendants Lewis and Grist's Motion

to Dismiss^Dor. 24]: Consequently, there are no claims remaining in this action.

Plaintiff,s''Motion;to Toll the Statute of Limitations [Doc. 26]4 is terminated. The Clerk of

Court is DIRECTED to close this action.

3 The Court notes that several of Plaintiffs claims are also barred by various immunity doctrines. For 
example, Plaintiff brings suit against Judge Adams for "presiding over [his criminal trial] having no 
jurisdiction." [Dor. 1. p. 51. During the trial, judge Adams apparently "[d]id not provide}] checks, and 
balances!]" and "senterice[d] beyond the guidelines to attack [b]ail [recovery [!]aw." [/rf.], However, 
through these allegations, Plaintiff fails to state a claim against Judge Adams.because he "enjoys absolute 
immunity from suit for judicial acts performed within the jurisdiction of his court." McCullough v, Finley, 
907 F.3d 1324.1330.filth .Cir. 2018). "Th[is] privilege applies even if the judge acts maliciously, fails to 
follow procedural rules or otherwise acts in error." Mauldin v. Burnette, 89,F.Supp.2d 1371.. .1378 IM.D. Ga.

Judge Adams arise from actions that he"took in his judicial capacity, the Court concludes that he is 
entitled to absolute judicial immunity. The Court finds it unnecessary togo into detail about the other 
applicable immunities. It easily finds that Plaintiff s' § 1983 claims against solicitors. Lewis and Grist 
barred by the doctrine of absolute prosecutorial immunity. See lmbler v. Pachtman, 424,-U.S. 409,:43.Q (T976);

. Moncus v, Lasalle'-Management Co., LLC. 423.F^Supp^3dl358.1362 fM.D. Ga. 2019) (citing Haft v. Hodges, 
5S7F;3d 1288.12-94' (11th Cir. 2009))! And, it finds that Plaintiffs .§ 1983 .claims against Sheriff Davis in his 
officially capacity are barred :by the Eleventh Amehdiridnt. Keineness v. Worth Cnfy./449T,5uFp.3d 
1323VM D. Ga: ?n20Vfq».ohn/ATflh%fsi>. LgLiigPiS^lSg^TMTllth Cir/2003)).. ' "

are

same arguments in favor of 
tolling as those contained in his Response [Doc. 251 fo Defendants Lewis and Grist's Motion to Dismiss. 
The Court already considered-such arguments when issuing its ruling that Plaintiff's claims are time- 
barred.

41
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SO ORDERED, this 24th day of March, 2022.

S/TilmanE. Self, III
TILMAN E. SELF, III, JUDGE 

UNITED STATES DISTRICT COURT
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IN THE STATE COURT OF BIBB COUNTY

405226Accusation No.THE STATE

d -9PMl

day oj/JLFiled, tljfsvs.

% 1JAM aITO/twaDAVID LAMAR HARPER
Deputy Clerk

ACCUSATION FOR CRIMINAL TRESPASS

Comes now. the undersigned prosecuting attorney, of the State Court of Bibb County, Georgia, in the 

name and on behalf of the citizens of Georgia, who does hereby charge and accuse DAVID LAMAR 

HARPER with the offense of a misdemeanor, to wit: CRIMINAL TRESPASS , that on or about the 12th 

day of March, 2014, in Bibb County. Georgia. Defendant did enter onto the premises of Tina McDaniel, after 

receiving constructive notice from an authorized person that such entry was forbidden, to wit: entry' was made 

by entering without permission into a locked garage, in violation of § O.C.G.A. l6-7-2t(b).

Chief Assistant S'bhe/itorhSeneral

11

\
Tliis 30th day of June, 2014.

PLEA

In. open O
dav of-_^UT\£

U „
aoix . p.This j

'rQD 'Si-> \Solicitor-GeneralDefendant's AttorneyDefendant

STATE'S WITNESSES

Dep. Lee Rohrbach, Bibb County Sheriff s Office, 66S Oglethorpe St, Macon, GA 31201 

Tina McDaniel, 707S Murray Drive, Macon, GA 31204 

Steven Collier. 100 American Heritage, Byron, GA
ENTERED ON THE MINUTES

292Book 7 ? Page

SENTENCE
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IN THE STATE COURT OF BIBB COUNTY 
STATE OF GEORGIA

THE STATE

Accusation No. 405226 
Criminal Trespass - Unlawful Entry

v.

DAVID LAMAR HARPER

VERDICT FORM

6~ v i LV-jWe, the jury, find the Defendant

This 24th day of June 2015.

ilOOrO *'v‘v fYT

Foreperson

/
(Please Print Nam|])

s
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In The State Court Of Bibb CouifWf °^ice thls^——day
State Of Georgia (rXXX-

Patti M Graves, Clerk 
Bibb State Court

ACCUSATION NUMBER 405227THE STATE

For CRIMINAL TRESPASSVS.

VERDICT OF GUILTY BY JURYDAVID LAMAR HARPER

The Defendant being before the Bar of the Court and showing no reason why the sentence of the Court should nol be

imposed.

IT IS HEREBY ORDERED AND ADJUDGED BY THE COURT

Thai the Defendant be sentenced as follows:
Confinement in the common jail of Bibb County for the term of NINETY DAYS to be computed from the 

date of JULY S5.2015

[XI

Probation for NINE MONTHS, to be computed from the date of EXPIRATION OR DISCHARGE OF 

DEFENDANTS RELEASE FROM JAIL and subject to the following conditions:
[X]

Compliance will, the general conditions of probation, ns follows: report lo the I’rohMion Office ns directed nod notify the Probation Office promptly if unable 
,o report due lo illness or injury, keep the Probation Office informed ns to current employment, mailing address and all telephone numbers: pay monetary 
obligations and/or perform community scrvicehonrs as directed: avoid injurious and vicious habits mciud.ngalcohol con^mputmand useor.iareot.es and 
olhJr dangerous drugs unless lawfully prescribed: avoid persons nnd places of disreputable or hannlul ^racier work farthlully at suitable employ rm.nl 
insofar JLy be possible. support legal dependents as able; violate no local, state, or federal laws and notify the Probation Office within 72 hours of any
arrest; and be of general good behavior.

[X] Payment of a fine in the amount of $750.00, plus all applicable surcharges of said fine:
Restitution IN FULL as directed by the Probation Office;

[X]

PC)
Payment of the state supervision fee of $9.00 per month;
Payment of the county probation fee of $35.00 per month;
Other IT IS FURTHER ORDERED that the defendant must turn over his Bail Recovery Agent 
Identification Badge lo his Probation Officer. IT IS FURTHER ORDERED that the defendant 
shall not work or engage in any activities as bail recovery agent. IT IS FURTHER ORDERED Lbat 
the defendant shall not possess any firearms.

[X]
[X]
[X]

Payment of a fine in the amount of S [Cash Fine Amount] plus all applicable surcharges to said line.[ 1

This8TH day of JULY, 2015

m
WILLIAM P. ADAMS

JUDGE, STATE COURT OF BIBB COUNTY

K
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IN THE STATE COURT OF BIBB COUNTY

4052/27Accusation No.THE STATE

dayFiicdftthisvs. Hu; YA

'V hmao^J ADAVID LAMAR HARPER
Deputy Clerk

ACCUSATION FOR CRIMINAL TRESPASS

Comes now, the undersigned prosecuting attorney, of the State Court of Bibb County, Georgia, in the 

name and on behalf of the citizens of Georgia, who does hereby charge and accuse DAVID LAMAR 

HARPER with the offense of a misdemeanor, to wit: CRIMINAL TRESPASS, that on or about the 12th day 

of March, 2014, in Bibb County, Georgia, Defendant did intentionally damage the door, belonging to Tina 

McDaniel, without the consent of said property owner, which damage was of Five Hundred Dollars ($500.00) 

or less, in violation of § O.C.G A. 16-7-21(a).
ft (!\ Jt

i/j j i A
Chief Assistant Srihcitor-General

i VThis 30th day of June. 2014. tu

PLEA

In open Court, the defendant named within waives formal arraignment and pleads MflV QUlI-Ka .
TJU

This- day of Ou LA CL .. &D & \i /
•n

CIViQrDefendant's Attorney
vaT/ \Solicitor-GeneraT’ '--ADefendant

STATE’S WITNESSES

Dep. Lee Rohrbach Bibb County Sheriffs Office, 668 Oglethorpe St, Macon, GA 31201 

Tina McDaniel. 7078 Murray Drive, Macon, GA 31204 

Steven Collier. 100 American Heritage. Bytfon GA
entered on the minutes

8ooK.Sl2L Page_2i£
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In The State Court Of Bibb County 

State Of Georgia
"try dayFiled in office this
20\^ .

ACCUSATION NUMBER ^fcfcour?^THE STATE

For CRIMINAL TRESPASSVS.

VERDICT OF GUILTY BY JURYDAVID LAMAR HARPER

The Defendant being before the Bar of the Court and showing no reason why the sentence of the Court should not be

imposed.

IT IS HEREBY ORDERED AND ADJUDGED BY THE COURT

Thai the Defendant be sentenced as follows:

[ [ Confinement in the common jail of Bibb County for the term of [Tenn.of.fail] 

to he computed from the date of [Jail Computation]

Probation for TWELVE MONTHS, to be computed from the date of EXPIRATION OR DISCHARGE OF 

SENTENCE IMPOSED IN CASE NO. 405227 and subject to the following conditions:
IXj

Compliance with titc acnera! conditions of probation, as follows: report to the Probation Office ns directed and notify the Probation Office promptly ifunablc 
10 report due to illness or injure: keep [lie Probation Office informed as to current employment, mailing address mid all telephone numbers; pay monetary 
obligations and/or perform community service horns ns directed; avoid injurious and vicious habits including alcohol consumption and use of nmwi.es and 
other dangerous drees unless lawfully prescribed; avoid persons ant) places of disreputable or harmful character, work faithfully at suable employment 
insofar nfnuy he possible; support legal dependents as able; violate no local, state, or federal laws and notify the Prohatmn Office within 72 hours of any 
arrest; and he of general good behavior.
Payment of a fine in the amount ofSLOOO.OO, plus al! applicable surcharges of said fine;
Restitution in the amount of $ [Restitution Amountf as directed by die Probation Office.

[X]

[X]
I ]

Payment of the state supervision fee of $9.00 per month;[X]
Payment of the county probation fee of $35.00 per month;

IT IS FURTHER ORDERED that the defendant must turn over his Bail Recovery Agent
[X]
[X] Other:

Identification Badge to his Probation Officer. IT IS FURTHER ORDERED that the defendant 
shall not work or engage in any activities as bail recovery agent IT IS FURTHER ORDERED that 
the defendant shall not possess any firearms.

Payment of a fine in the amount of $ [Cash Fine Amount] plus all applicable surcharges to said tine.

This 8TH day of JULY, 2015

I,
WILLIAM P. ADAMS

JUDGE. STATE COURT OF BIBB COUNTY
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