THE STATE OF NEW HAMPSHIRE

 SUPREME COURT I

_ In Case No 2022-0401 State of New Hampshire v. Judlth
' Tompson, the court on May 19 2023, issued the following order:

The court has rewewed the written arguments and the record submltted-' :
on appeal, and has determined to resolve the case by way of this order. See
Sup. Ct. R, 20(2). The defendant, Judith Tompson, appeals an order of the
Circuit Court (Subers; Ji)- ﬁndmg that:she violatéd a City of Berlm prdinance -

- that prohibits property owners from deposmng snow or ice on any crty street or

other public nght of Way ‘We affirm.”
R ~The relevant language of the Berhn ordmance prowdes

{a) . . No. person or commerc1al or pnvate property OWner or
entlty shail deposft or cause to be dep031ted any snow or ice on of
against any fire hydrant, street, lane, bridge, alléy, sidewalk, or

~ other public rights of way except in a manner as provided for in
. paragraph (b) of this Section. . . . (b) A person may deposit or place
- snow from private property either alofig the street side of their
property line or along the property line of property owners either -
| across the street or'to either side, so long as these property owners
" have given written permission to.dé so. All'such snow must be
placed in a smooth manner along the emstmg snow banks and will
not: 1nterfere with the public. ways by protrudlng into the. roadway
or creatmg traffic hazards or obstructlons to any nelghborlng
propertles S :

' "The case before the tnal court mcluded the followmg ewdence On

T February 8, 2022, at apprommately 4 p.m., Paul Grenier recelved a telephone

call from his neighbor who reported that an md1v1dual Was removmg SHoOwW from
her dnveway, and mstead of putting it on the snowbank was putting it’ into the
street. Grenier went outside and obsetved the défendant shovehng snow for
* 15-20 'minutes. The shoveled snow was actually out about halfway across the
U.pward side of the street, “the entire right-hand lane was completely
obstructed by snow that’ was belng removed by [the defendant] ”

E The followmg exchange took place at trial when Gremer was asked by the
defendant about his personal observations:




[Grenier]: . . . I didn’t know if you were using a shovel. All I can tell
—alll know is that you were moving snow into the street into the
travel lane and completely obscured one of the travehng lanes.

.[Defendant]: Did you see the Defendant move snow, sir?
[Grenier]: Yes, I did.
[Defendant]: You saw the Defendant move snow?

. [Gremer] Yep, and you were using a shovel and you were' usmg a.
scoop:

_ Grenier contacted the police chief and asked him to send’ someone to
advxse the defendant that her actions were “not legal.” Lieutenant White
responded. When he arrived at the defendant’s home, he saw “there was a
~ large pile of snew roughly halfway up Strafford Street blockmg at least half of
the roadway.about waist-height.” He advised the defendant that he was
responding to a complaint about the snow in the road and that she “would
need to rectify that issue.” - She responded that she had moved that snow into
the roiddle of the roadway and explained that she was “more or less putting the
snow that the City had put there . . . back on the roadway.” He advised her
that if she did not rectify the s1tuat10n that “she would be subject to a fine and.
* that nightshift, which begins at 1800 hours, couild issue her a citation.” When
she asked White when she needed “to clean and move[] out of the road,” he
- “allowed her time,” mentioning that afternoon or evening. Another officer
" checked the roadway the next morritig and the snow remained in it. After
ledrning that she had not cleared the snow, ‘White issued her a cfcatlon on

- February 11:

o Fo]lomng a bench tr1al held on: June 29, 2022, the trial court found that
. the defendant had wolated the cited: city ordinance and 1mposed a fine of fifty
dollars The defendant then filed this appeal.

The defendant identifies nine issues for’ Wthh she seeks appellate review.

Six of the issues are based on Lieutenant White’s alleged failuire “to notify
Defendant she was being recorded via police body camera.” The record before
us indicates that, on May 31, 2022, the defendant filed a motion to strike the
body camera and body camniera pho‘cographs ‘as evidence ini this case” based
upon White’s failure to advise her that she was being recorded at the time of
their interaction on Februatry 8, 2022. The defendant concédes that the
photographs were filmed in her driveway. In response to her motion, ‘White
prepared a supplemental report on June 2, 2022, in which he stated that he
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had forgotten to advise the defendant. See RSA 105-D:2, VIII (Supp. 2022).

The City also filed an objection to the defendant’s motion to 'strike, observing :

that the camera was worn on White’s chest on the outside of his uniform and

made a beeping sound every two minutes. The trial court denied the

.defendant’s motion on June 8, 2022. .
|
|
|

To the extent that the defendant’s appellate argumnents can be construed

to challenge the admission of White’s testimony given his delayed disclosure of

the recording, we will assume both that this argumeént is preserved and that

White’s delayed formal notification that their interaction was recorded violated

RSA chapter 570-A (2001 and Stupp. 2022). We have previously addressed
whether. a violation. of RSA 570-A:6 (2001) bars testimony by a law_enforcement |
“officer Who recorded a conversation bit, actually obtained his kn Wledge of the - |
. conversation first-hand rather than through the 1ntercept1on See Statev. - ' -
‘MacMillari, 152 N.H. 67, 70 (2005). Weheld in MacMillan that such a viclation

did not require exclusion of the ofﬁcer s testimony because if the officer “is -

relying upon his personal memory . . .; his testimony would be the same

regardless. of whether the 1ntercept10n occurred ? 1d. at 72. Accordlngly, we

conclude that the trial court did- not err in the case before us by allowmg White

to testlfy

We turn then to whether the trial court erred in admitting physical |
evidence produced from the camera. The defendant concedes that the body : .
© camera video was not admitted into eviderice: The City argues that even if the
" photographs from the camera should have been ekcluded; any etror in- _ |
admitting them was ‘harmless. We need not determirie whether the trial court i
. erredin adm1ttmg two photographs produced from the body camera because, ' |
given the testimony before the court, the challenged evidence was cumulative, '
and accordmgly, any error was ha.rmless See- State V. Da,na 175 N:H. 27, 34
(2022) ‘ . :

P The harmless error doctrine recognizes that the central purpose ofa . . . - I
“Griminal tr1al is to determine the factual question of the defendant’s guiltor =~ . = - |
- innocence.. Id, It promotes pubhc respect for the criminal process by focusing
on the underlymg fairness of the trial rather than on the’ v1rtua]1y inevitable
_presence of immaterial error. Id. . 'An error.may be harmless beyond a
" reasonable doubt if the other evidence of the deféndant’s guilt is of an
overwhelming nature, _quantity or weight or if the improperly admitted evidence
is merely cumulative or mconsequentlal in relation to the strength of the
-evidence of gmlt State V. Racette, 175 N.H, 132,137 (2022). -

defendant must prove that no rational trier of fact, viewing all of the evidence.
and all reasonable inferences from it in the 11ght most favorable to the

|
|
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To prevarl 6n her challenge to the sufficiency of the ev1dence the ‘
|
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_prosecution, could have found guilt beyond a reasonable doubt. State v. Bell,
175 N.H. 382, 385 (2022). The evidence in this case included. the testimony of
|
|
|

" Grenier, an eyewitness who saw the defendant shoveling snow into the
roadway, and White who, when he arrived at the defendant’s home, saw “a -
" large pile of sriow roughly halfway up Strafford Street blocking at least half of
‘the roadway about waist-height.” Given the record before us, we conclude that
- the defendant has not met her burden to establish that the trial court:erred in-
_ ﬁndmg that she violated the m‘ced ordinance.

All issues raised in the 'defendant’-s notlce of appeal but not briefed are
deemed waived. See State v. Hofland, 151 N.H. 322, 327 (2004). We have
_rev1eWed the defendant S remamlng arguments and eonclude that. they lack , .
srther discussion, See Provenza v. Town of Canaan

ment and do ot warrant
: '175 N.H."121, 131(2022)

Afﬁrmed

MacDonald “C.J., and Hicks, Bassett, Hantz Marcom, and’ Donovan, JJ.,
concurred : o

' Timothy A. Gudas,
: Clerk
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| - THE STATE OF NEW HAMPSHIRE .
/ -~ " JUDICIALBRANCH
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« Court Namé:_.  1stCircuit - District Division - Berlin
Case Name: State.v. Judith Thompson

Case Number: 423-2022-CR-00140 R Charge ID Number: 1950525C
(if known) - © g ' . : :
o " ‘DISPOSITION AND SENTENCING FORM ‘P(MWZ/
PLEA:  [JGuity = JNotGuity [INoContest =~ [INoPle T
[[] Change Plea To: [[] No Contest [ Guilty,
FINDING: m Guity [JNotGuity [JDismissed .
[] Complaint placed on file (] With finding . [C] without finding
and not to be brought forward after. - onthe below COﬁditions of this order.
PROBABLE CAUSE: [ ] Fourd (] Not Found  [] Hearing' Waived ) ' (date)
] Bail $ - [Ocommited [] See attached bail order ‘
SENTENCE: ' R o
: &N'Ehe defendant is fined $ s{a mmmwem -
‘ of the fine is: [] suspended [] deferred for _.__ {months * [ years
$ of the statutory penalty dssessment i is: . o S
| W suspended ] deferred for | [Jmonths []years

(1 The defendant shall perform hours of community service to satisfy the fine.

. [ This is a domestic violence conviction under RSA 631:3 reckless condugt, or RSA 633:3-a -
interference with freedom — stalking, requiring the mandatory imposition of a $50. 00 fine which
may not be reduced, suspended or discharged by imprisonment. :

CONMITMENT '
[] The defendant.is sentenced to the House .of Corrections for-a- period.of _- . days El months
" ] Pretrial confinement credit: ___ days. i

This sentence is to be served as follows:
[] Stand committed [ ] Commencing

O [] days [] months of the sentence are [] suspended l:l deferred to | ___(date) on the
beiow conditions. : :

[] The commitment is consecutive to

RESTITUTION
[} The defendant is ordered to make restitution to

in the-amount of $

_ (] Payable through the Department of Corrections as directed by the probatlon/paro!e officer plus
~ the statutory administrative fee.

] Other:
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Berlin Police Department ’ Page: 1
SUPPLEMENTAL NARRATIVE FOR LIEUTENANT JOSHUA P WHITE

Ref: 22-72-AR

Entered: 06/02/2022 @ 1342 Entry ID: JPW - i
Modified: 06/02/2022 @ 1343 Modified ID: JPW '

: ; |
+«On Thursday, June 2nd, 2022, I learned that I forgot to advise Judith Tompson that she was being recorded by my ‘
body worn camera. This is relating to the event that took place on February 8th, 2022 (22-72-AR). This |
.interaction took place outside of her home, primarily in her driveway and roadway.







