IN THE
SUPREME COURT OF THE UNITED STATES

PETITION FOR WRIT OF CERTIORARI

APPENDIX A: UNITED STATES COURT OF APPEALS DECISION.
Young Bok Song v. Tony Parker,_et al. (Song-2), # 22-5199, (6th Cir. 03/08/2023)




NOT RECOMMENDED FOR PUBLICATION

(10f9)

No. 22-5199 I;lLED

Mar 8, 2023 |
UNITED STATES COURT OF APPEALS !
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|
YOUNG BOK SONG;- . ) |
| )
Plaintiff-Appellant, )
} ON APPEAL FROM THE UNITED
V. )} STATES DISTRICT COURT FOR
)} THE MIDDLE DISTRICT OF
TDOC COMMISSIONER TONY PARKER, etal., ) TENNESSEE
. )
Defendants-Appellees. )

Before: SUTTON, Chief Judge; NORRIS and McKEAGUE, Circuit Judges.

Young Bok Song, a Tennessee prisoner proceeding pro se, appeals the district court’s
Jjudgment dismissing his civil rights action filed under 42 U.S.C. § 1983 for failure to state a claim.
This case has been referred to a panel of the court that, upon examination, unanimously agrees that
oral argument is not needed. See Fed. R. App. P. 34(a).

Song, then confined at the Trousdale Turner Correctional Center (TTCC), filed a § 1983
complaint against the commissioner and assistant commissioner of prisons of the Tennessee
Department of Correction (TDOC), the chief executive officer of CoreCivic, and several officials
at TTCC. Song generally alleged that the defendants engaged in a massive tax fraud scheme by
soliciting prisoners to file tax returns to obtain stimulus checks under the Coronavirus Aid, Relief,
and Economic Security Act of 2020 (CARES Act), Pub. L. No. 116-136, 134 Stat. 281, when most
prisoners were not eligible for the stimulus checks. [n his amended complaint, Song asserted the
following claims: (A) the defendants solicited prisoners to engage in tax fraud; (B) the defendants
violated his constitutional rights of access to the courts and legal counsel; (C) the defendants
charged him with a disciplinary offense in retaliation for his grievances; (D) the defendants

intercepted his and other inmates’ stimulus checks; (E) the defendants intercepted his legal mail;
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(F) the defendants continued to solicit prisoners to engage in tax fraud and to intercept their
stimulus checks, transferred him in retaliation for his grievances, and withheld his personal
property following his transfer; and (G) the TDOC covered up CoreCivic’s “[d]eeply [r]ooted
[c]orruption.” Upon initial review pursuant to 28 U.S.C. § 1915A and 42 U.S.C. § 1997¢(c), the
district court dismissed Song’s amended complaint for failure to state a claim upon which relief
may be granted under § 1983. This timely appeal followed.

We review de novo the district court’s dismissal of a complaint for failure to state a claim
under 28 U.S.C. § 1915A and 42 U.S.C. § 1997e(c). See Davis v. Prison Health Servs., 679 F.3d
433, 437 (6th Cir. 2012). To avoid dismissal, “a complaint must contain sufficient factual matter,
accepted as true, to state a claim to relief that is plausible on its face.” Hill v. Lappin, 630 F.3d
468, 471 (6th Cir. 2010) (quoting Ashcroft v. Igbal, 556 U.S. 662, 678 (2009)). “A claim has facial
plausibility when the plaintiff pleads factual content that allows the court to draw the reasonable
inference that the defendant is liable for the misconduct alleged.” Igbal, 556 U.S. at 678.
Standing

“Article I1I of the Constitution gives federal courts subject matter jurisdiction over actual
cases or controversies, neither of which exists unless a plaintiff establishes his standing to sue.”
Murrayv. U.S. Dep’t of Treasury, 681 F.3d 744, 748 (6th Cir. 2012). To establish standing, “[t]he
plaintiff must have (1) suffered an injury in fact, (2) that is fairly traceable to the challenged
conduct of the defendant, and (3) that is likely to be redressed by a favorable judicial decision.”
Spokeo, Inc. v. Robins, 578 U.S. 330, 338 (2016).

To the extent that Song attempted to raise claims on behalf of other prisoners, he lacked
standing to do so. A prisoner “is limited to asserting alleged violations of his own constitutional
rights and, absent a request for class certification, lacks standing to assert the constitutional rights
of other prisoners.” Newsom v. Norris, 888 F.2d 371, 381 (6th Cir. 1989).

Song argues on appeal that he has standing to raise claims on behalf of the United States
government. But Song’s desire to seek “vindication of the rule of law” is insufficient to establish
standing. Steel Co. v. Citizens for a Better Env’t, 523 U.S. 83, 106 (1998). Although Song “may
derive great comfort and joy from the fact that the United States Treasury is not cheated, that a

wrongdoer gets his just deserts, or that the Nation’s laws are faithfully enforced, that psychic
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satisfaction is not an acceptable Article IIl remedy because it does not redress a cognizable
Article Il injury.” Id. at 107.

Claims A and F:_Solicitation of Tax Fraud

Song alleged that the defendants solicited prisoners to commit tax fraud in October 2020
and continued to do so in 2021 by advising prisoners that they were eligible for stimulus checks
under the CARES Act and providing them with tax return forms and instructions for filing those
forms in order to register for stimulus checks. As the district court pointed out, Song’s claims are
based on a misreading of the rulings in Scholl v. Mnuchin, No. 20-cv-5309 (N.D. Cal.), a class
action challenging the position of the Internal Revenue Service (IRS) that incarcerated persons
were not eligible for stimulus checks under the CARES Act. The plaintiffs in Scholl sought “to
certify a class of all individuals who were incarcerated across the United States since March 27,
2020 and meet the eligibility requirements described in the CARES Act.” Scholl v. Mnuchin, 489
F. Supp. 3d 1008, 1023 (N.D. Cal. 2020). The Scholl court certified a class and, determining that
an “incarcerated individual[ ] [is] not excludable as an ‘eligible individual’ under the Act,”
enjoined the IRS from withholding stimulus checks from “any class member on the sole basis of
their incarcerated status.” Scholl v. Mnuchin, 494 F. Supp. 3d 661, 689, 693 (N.D. Cal. 2020).

According to Song, the Scholl court limited the class to inmates who experienced the
COVID-19 pandemic also as a non-inmate—those inmates who (1) entered incarceration between
March and September 2020 or (2) were released from prison “dﬁring the pandemic.” Song asserted
that approximately 85,000 among the 1.4 million inmates in the United States fell within the class.
~ But the Scholl court did not limit the class as Song claimed. The court certified the class as “[a]ll
United States citizens and legal permanent residents who ... are or were incarcerated (i.e.,
confined in a jail,h prison, or other penai institution or correctional facility pursuant to their
conviction of a criminal offense) in the United States . . . at any time from March 27, 2020 to the
present.” Scholl, 489 F. Supp. 3d at 1047. The class therefore included any inmate who was
confined during the relevant time period, not just those inmates who entered or were released from
incarceration during that timeframe. The A“85,000” figure in Scholl referrc'(i not to the size of the
class but to the number of inmates who had received stimuiué checks before the IRS announced

its position that incarcerated persons were not eligible for the payments.. /d. at 1043.
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In Scholl, the court ordered the IRS to distribute certain documents to state and federal
correctional facilities, including a cover letter, an electronic version of the simplified tax return
form to use for requesting a stimulus check, and instructions for completing the form. Scholl v.
Mnuchin, No. 20-cv-5309, 2020 WL 6059648, at *2 (N.D. Cal. Oct. 7, 2020). By distributing tax
return forms to prisoners and providing them with instructions for completing the forms to seek
stimulus checks, the defendants were acting in accordance with Scholl and not soliciting tax fraud.
The district court properly concluded that, because Song’s claim was premised on a court decision
that he was misinterpreting, his allegations were frivolous and that he therefore failed to state a
claim regarding solicitation of tax fraud.

Claim B: _Denial of Access to the Courts and Legal Counsel

In support of his claim that the defendants violated his constitutional rights of access to the
courts and legal counsel, Song alleged that an inmate working in TTCC’s library, who was acting
as a legal aide but was not qualified for that position, wrongfully advised him about his eligibility
for a stimulus check and caused him to submit a fraudulent tax return. To state a denial-of-access
claim, an inmate cannot simply allege “that his prison’s law library or legal assistance program is
subpar in some theoretical sense”; the inmate must instead “go one step further and demonstrate
that the alleged shortcomings in the library or legal assistance program hindered his efforts to
pursue a legal claim.” Lewis v. Casey, 518 U.S. 343, 351 (1996). Song failed to allege any
interference with his efforts to bring a legal claim and therefore failed to state a denial-of-access
claim.

Claim C: Retaliatory Write-Up

Song filed grievances against Library Supervisor Kenneth Bailey and Librarian Willetta
Grady, asserting that Grady allowed an unqualified inmate to work as a legal aide in violation of
TDOC’s policy and that this inmate provided him wnh wrongful legal advice resulting in his
submission of an illegal tax return. Song claimed that, in retaliation for those grievances, the
defendants incited other prison officials to issue him é write-uﬁ and subject him to disciplinary
proceedings.

A First Amendment retaliation claim has three elements: “(1) the plaintiff engaged in
protected conduct; (2) an adverse action was taken against the plaintiff that would deter a person

of ordinary firmness from continuing to engage in that conduct; and (3) . . . the adverse action was
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motivated at least in part by the plaintiff’s protected conduct.” Thaddeus-X v. Blatter, 175 F.3d
378, 394 (6th Cir. 1999) (en banc) (per curiam). The district court concluded that Song failed to
state a retaliation claim because his grievances did not constitute protected conduct.

“An inmate has an undisputed First Amendment right to file grievances against prison
officials on his own behalf.” Herron v. Harrison, 203 F.3d 410, 415 (6th Cir. 2000). “If the
grievances are frivolous, however, this right is not protected.” Hill, 630 F.3d at 472. As the district
court pointed out, the only concern that Song’s grievances raised on his own behalf was his
complaint that an unqualified inmate working in the library provided him wrongful legal advice
resulting in his submission of an illegal tax return. But this complaint was based on Song’s
misreading of the Scholl rulings. Because Song’s grievances were based on a frivolous premise,
they did not constitute protected conduct. See Herron, 203 F.3d at 415 (holding that a prisoner’s
pursuit of legal claims “was protected conduct only to the extent that the underlying claims had
merit”).

The district court also construed Song’s retaliatory-write-up claim as asserting a procedural
due process claim. There are ;‘two steps for analyzing procedural due process claims: (1) ‘whether
there exists a liberty or property interest which has been interfered with by the State’ and
(2) ‘whether the procedures attendant upon that deprivation were constitutionally sufficient.””
Bethel v. Jenkins, 988 F.3d 931, 942 (6th Cir. 2021) (quoting Ky. Dep 't of Corr. v. Thompson, 490
U.S. 454, 460 (1989)). “[T]he question of what process is due is relevant only if the inmate
establishes a constitutionally protected interest.” Pickelhaupt v. Jackson, 364 F. App’x 221, 224
(6th Cir. 2010).

A prisoner “retains a ‘liberty’ interest, guarded by due process, with respect to state-
imposed prison discipline that rises to the level of an ‘atypical and significant hardship on the
inmate.”” Harden-Bey v. Rutter, 524 F.3d 789, 792 (6th Cir. 2008) (quoting Sandin v. Conner,
515 U.S. 472, 484 (1995)). “To implicate a cognizable liberty interest in the prison setting . . .,
the discipline must be unusual and substantial ‘in relation to the ordinary incidents of prison life.”
Id. (quoting Sandin, 515 U.S. at 484). After Song was found guilty of the challenged disciplinary
offense, he was issued a $4 fine, a four-month commissary restriction, and a 30-day electronic

restriction. These restrictions did not amount to an atypical and significant hardship and therefore
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did not implicate a constitutionally protected liberty interest. See McMillan v. Fielding, 136 F.
App’x 818, 820 (6th Cir. 2005).

Claims D and F:_Interception of Stimulus Checks

In support of his claim that the defendants intercepted his stimulus checks, Song asserted
that he “believes” that Unit Manager Monica Thames intercepted his checks and “probably did it
through the computer online filing.” The district court properly determined that Song had failed
to state a claim for three reasons.

First, there was no indication that the IRS sent any stimulus checks to Song for Thames or
any other defendant to intercept. Although Song submitted a tax return in 2020, the IRS did not
process that return because it was lacking required information. And Song did not allege that he
submitted documentation to request a stimulus check in 2021.

Second, even if the IRS did issue Song stimulus checks that the defendants then
intercepted, such “an unauthorized intentional deprivation of property by a state employee does
not constitute a violation of the procedural requirements of the Due Process Clause of the
Fourteenth Amendment if a meaningful postdeprivation remedy for the loss is available.” Hudson
v. Palmer, 468 U.S. 517, 533 (1984). Song failed to allege that any such remedy was unavailable
or inadequate. See McMillan, 136 F. App’x at 820. On appeal, Song contends that the interception
of a government-issued- stimulus check does not constitute “an unauthorized intentional
deprivation of property,” apparently arguing that a check does hot constitute personal property.
Song’s argument lacks merit. See Tenn. Code Ann. § 47-3-420(a) (“The law applicable to
conversion of personal property applies to instruments.”).

Third, Song’s allegations were speculative and unsupported by “sufficient factual matter.”
Iqbal, 556 U.S. at 678. Song’s “vague and conclusory allegations of nefarious intent and
motivation by officials” were “insufficient to ‘plausibly suggest an entitlement to relief.”” Ctr. for
Bio-Ethical Reform, Inc. v. Napolitano, 648 F.3d 365, 377 (6th Cir. 201 1) (quoting Igbal, 556 U.S.
at 681).

Claim E: _Interception of Legal Mail

In support of his claim that the defendants intercepted his legal mail, Song alleged that he
gave his original complaint in this case to Case Manager O’Daniel for mailing on February 12,

2021, and that the defendants delayed mailing it until he filed an emergency grievance on
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February 23, 2021. As the district court pointed out, the envelope containing Song’s complaint
was postmarked on February 17, 2021, indicating an ordinary mail delay rather than intentional
interception by prison officials. In any event, Song failed to state a claim for denial of access to
the courts because the delay between Song’s delivery of his complaint to prison officials and the
district court’s receipt of that complaint did not result in any prejudice to his case. See Lewis, 518
U.S. at 351; Harbin-Bey v. Rutter, 420 F.3d 571, 578 (6th Cir. 2005).

Claim F: Retaliatory Transfer and Withheld Personal Property

Song alleged that, after he submitted a letter complaining about the continued solicitation
of tax fraud, he was “[s]udden(ly]” transferred from TTCC to Northwest Correctional Complex.
As addressed above, Song’s complaint about tax fraud was frivolous and therefore did not
constitute protected conduct. See Herron, 203 F.3d at 415.

With respect to his claim that the defendants withheld his personal property following his
transfer, Song asserts that his property has been returned to him. Song therefore withdraws this
issue.

Claim G: TDOC’s Cover-Up of CoreCivic’s Corruption

According to Song, TDOC has covered up the “[d]eeply [r]ooted [c]orruption” at TTCC,
which is run by CoreCivic: Song alleged that CoreCivic employees smuggled drugs into TTCC
and engaged in a “pattern of failure” as shown by Claims A through F and that TDOC must have
covered up this corruption because TTCC otherwise would not have been able to survive its audits.
The district court construed this claim as asserting a conspiracy under § 1983. “It is well-settled
that conspiracy claims must be pled with some degree of specificity and that vague and conclusory
allegations unsupported by material facts will not be sufficient to state such a claim under § 1983.”
Gutierrez v. Lynch, 826 F.2d 1534, 1538 (6th Cir. 1987). Song’s speculative allegations lacked
the required specificity. Furthermore, because Song’s underlying constitutional claims failed, his
conspiracy claim also failed. See Stricker v. Township of Cambridge, 710 F.3d 350, 365 (6th Cir.
2013).
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For these reasons, we AFFIRM the district court’s judgment dismissing Song’s civil rights

ENTERED BY ORDER OF THE COURT

LA

Deborah S. Hunt, Clerk
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No. 3:21-cv-00154
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Attorneys and Law Firms

Young Bok Song, Mountain City, TN, Pro Se.
MEMORANDUM OPINION

ELI RICHARDSON, UNITED STATES DISTRICT JUDGE

*1 Plaintiff Young Bok Song initiated this pro se civil rights action under 42 U.S.C. § 1983
while he was incarcerated at Trousdale Turner Correctional Center (TTCC) in Hartsville,
Tennessee. Plaintiff has been transferred twice since then: first to Northwest Correctional
Complex (NWCX} in Tiptonviile. Tennessee, and then to his current place of confinement,
Northeast Correctional Complex in Mountain City, Tennessee. The Court denied Plaintiff
pauper status under the three-strikes provision of 28 U.S.C. § 1915(g) (Doc. No. 10}, and
Plaintiff then paid the full filing fee. (Doc. No. 17.) The Court ordered Plaintiff to file a single
Amended Complaint {Doc. No. 20 at 1-3}, and he complied. (Dac. No. 27.) The Amended
Complaint is brought against efeven TTCC officials, two Tennessee Department of
Correction (TDOC) officiats. and one CoreCivic official. (/d. at 17-21.) It was accompanied
by several exhibits, (Doc. Nos. 27-1, 27-2), and followed by several motions from Plaintiff.
(Doc. Nos. 28-34, 40.) This action is before the Court for initial review of the Amended
Complaint and a ruling on the pending motions. For the following reasons, this action will
be dismissed.

. MOTION FOR EXHIBITS (Doc. Nos, 28, 29) AND TO SUPPLEMENT {Doc. No. 34}
Plaintiff filed two copies of a “Molion for Exhibits” (Doc. Nos. 28, 29), requesting that the
Court consider the exhibits attached to the original complaint (labeled A to Z at Doc. Nos.
1-1, 1-2) as exhibits to the Amended Compiaint. This request will be granted, and the Court
will direct the Clerk to fife Doc. Nos. 1-1 and 1-2 as attachments to the Amended
Complaint.

Plaintiff also filed a "Motion to Supplement” (Doc. Ne. 34), requesting that the Court
consider a fist of “corrections” to the Amended Complaint, This request will be granted as
well, and the Court will consider the corrections to the Amended Compiaint—i.e., will

consider the Amended Complaint as amended via these “corrections” | —when conducting
the initial review.

il. INITIAL REVIEW
Because Plaintiff is a prisoner suing governmental officers or empioyees, the Court must
conduct an initial screening and dismiss the corrected Amended Complaint if it is frivalous
or malicious, fails to state a claim upon which relief may be granted, or seeks monetary

relief from a defendant wha is immune from such refief. 28 U.S.C. § 1Q15A(a)—(b).2 The
Court also must apply this standard of review to any claim “prought with respect to prison
conditions.” 42 U.S.C. § 1897e(c)(1). And because Plaintiff is representing himself, the
Court must liberally construe the corrected Amended Complaint and hold it o "less
stringent standards than formal pleadings drafted by lawyers.” Erickson v. Pardus, 551 U1.S.
89, 94 (2007) (citing Estelle v. Gamble, 429 U,S, 97, 106 (1978)).

A, Factual Background
*2 The Court gave Plaintiff clear notice that, in conducting an initial review, the Court would
“consider only information that is on, or attached to, the form" complaint provided by the
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Court. (Doc. No. 20 at 2: Doc. No. 21 at 2.) As stated above, the Court is also granting
Plaintiff's motions to correct and consider previously-filed exhibits. Therefore, the fallowing

summary of Plaintiff's factual allegations is drawn from the corrected Amended Complaint

{Doc. Nos. 27, 34} and its exhibits. (Doc. Nos. 1-1, 1-2, 27-1, 27-2.)3 The Court will accept
any plausible factual allegation as true, but that is not the case for any assertion that is
entirely unsupported by facts, legally conclusory, or frivolous, even though such ailegations
may be included in this summary for context,

1. Solicitation of Tax Fraud and Interception of Stimulus Checks in 2020
The Coronavirus Aid, Relief, and Economic Security Act (CARES Act) “provided

emergency financial assistance to Americans during the early days of the COVID-19
pandemic through what are commonly referred to as economic impact payments” (EIPs),
or “stimulus checks.” Morton v. United States Virgin Isfands, No. 21-1292, 2021 WL
6137867, at ™1 (3d Cir. Dec. 29, 2021) (citing Pub. L. 116-136, 134 Stat. 281 (2020)).
Plaintiff alleges that, frorn October 2020 to present day, employees in eleven state prisons
—prisons for which TDOC is ultimately responsible—have solicited prisoners to commit
“massive tax fraud” by providing incorrect advice regarding prisoners' eligibility for stimulus
checks. (Doc. No. 27 at 7-8, 32, 43, 55.) Among the prisons where this solicitation takes
places are TTCC and NWCX, two of Plaintiff's former places of incarceration. (/d. at 32, 43,
56.) Over that same period, employees in three state prisons run by CoreCivic have also
intercepted stimulus checks mailed to prisoners. (/d. at 7-8, 43, 55.) TTCC is among the
prisons where this interception takes place. (/d. at 30, 55.)

Specifically, from October 14 to October 30, 2020, TTCC Unit Manager Monica Thames
advised prisoners that any inmate with a social security number was eligible for a stimulus
check. ({d. at 25.) Thames based this advice on a federal district court case from the

Northern District of California, Scholf v. Mnuchin. (Id.)“ Thames provided all prisoners in
Unit D with a copy of IRS Form 1040, along with writien instructions for using the form to
obtain a stimulus check. (/d.; see Doc. No. 1-1 at 13-18 (Exhibit C, instructions).) Thames
offered “a free delivery service for inmatefs} who handed the 1040 form to her." (Doc. No.
27 at 25.) Thames told Plaintiff that she was taking these actions because her superiors
told her to do so. {/d.)

*3 Plaintiff and several other inmates consulted an inmate working in the TTCC law library,
and that inmate advised them that Unit Manager Thames's advice was “legal and legit”
under Schall. (id. at 33.) Plaintiff later learned that, since February 2017, this inmate had
not been “a legal aide but a leisure library assistant.” (/d.) TTCC Law Librarian Willetta
Grady provided this “wrongful” legal aide. {/d. at 8, 25.)

After consulting the legal aide, Plaintiff filled out Form 1040 and gave it to Unit Manager
Thames. (Id. at 25, 33, 40.) Plaintiff estimates that Thames coliected Form 1040 from 150
to 200 prisoners in Unit D. (/d. at 25, 40.)

On October 22, 2020, Plaintiff sent a letter to the District Judge who presided over Schol,
requesting information about prisoners' eligibility for stimulus checks. (/d. at 25; Doc. No.
27-2 at 43—44 (Exhibit 15, TTCC mail fog).) On November 9, Plaintiff received a letter from
the law firm that represented that lead plaintiffs in Scholl. {Doc. No. 27 at 25.) From this
letter, Plaintiff “found out that he and more than 90% of TTCC inmates in fact committed a
massive tax fraud” based on erroneous advice from Thames and the inmate working in the
law library. (/d.}

The inmates who filed Form 1040 themselves received stimulus checks. {/d. at 41.) The
inmates who gave Form 1040 to Unit Manager Thames, however, did not receive a
stimulus check, and Plaintiff alleges that Thames and other CoreCivic staff intercepted the
stimulus checks sent to these inmates. (/d at 8, 40—41.) Plaintiff believes that Thames
“probably” accomplished this “through the computer online filing,” using “her Notary Public
position” and her access to “inmates’ personal & confidential information with [their]
signature on it." (id. at 41.) CoreCivic staff covered up the interception of checks by saying, |
“it is up to the IRS who actually issues the EIP checks.” (/d.) This prevented inmates who

from “rectaim[ing]” checks or "investigat[ing]" the situation. (/d.) Plaintiff alleges that, in

February 2021, he was informed that Thames “was in Federal custody due to her role” in |
the scheme to intercept inmates’ stimulus checks. (/d.)
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Plaintiff regards tax fraud as criminal, unpatriotic, and against his religious beliefs. (/d. at
27-29.) Plaintiff is also concerned that prisoners’ rehabilitation is not well served by the
influx of money from stimulus checks. (/d. at 28-29.) Prisoners having more money caused
TTCC staff to bring “illegal drugs” into the facility “more than ever.” (Id. at 29-30.) The influx
of drugs by TTCC staff during the pandemic ied to “a hell-like dope-house living condition”
that exacerbated Plaintiff's chronic aliergies, high blood pressure, high cholesterol, and
breathing problems. (/d. at 30, 52.) Plaintiff sought an investigation of the drug smuggling
through grievances and letters-—including a letter to Assistant TDOC Commissioner Lee
Dotson~—to no avail. (/d. at 29-30, 52; Doc. No. 27-2 at 51-54 (Exhibit 21, Grievance).)
Plaintiff afleges that the TDOC has covered up TTCC's corruption for six years, “possibly
with fringe benefits and under-table-compensations.” (Doc. No. 27 at 52.)

Plaintiff alleges that the directions to salicit tax fraud and intercept stimulus checks fittered
down from top officials: TDOC Commissioner Tony Parker and CoreCivic CEQ Damon
Hininger ordered TTCC Warden Raymond Byrd; Byrd ordered Donelte Harris, an Assistant
Chief of Unit Management; and Harris ordered all Unit Managers, including Unit Manager
Manica Thames. (/d. at 31, 42.) Plaintiff similarly alleges that the responsibility for receiving
erroneous advice from a "wrongful” law library aide lies at the top and filters down: CEQ
Hininger made the TTCC policy on law library fegal aides and ordered Warden Byrd to
follow it; Byrd ordered the same of Kenneth Bailey, the TTCC Law Library Supervisor; and
Bailey ordered the same of Law Librarian Willetta Grady. (/d. at 34.) None of Grady's
superiors acted to “correct and retrain” her when the policy was violated. (/d. at 34-35.)

*4 Plaintiff and other prisoners filed grievances regarding the salicitation of tax fraud. (/d. at
10, 31, 33, 42, 55.) Plaintiff also sent Assistant TDOC Commissioner Dotson a letter
regarding the solicitation of tax fraud and interception of stimuius checks. (/d. at 42.) The
letter to Dotson was "without success” (id.}, and Piaintiff's grievances were denied at all
three fevels: by Assistant Chief Harris and Supervisor Bailey at Level |; by Warden Byrd at
Level ii; and by Assistant Commissioner Dotson at Level |lI. (/d. at 10, 31, 35, 42.)

2. Retaliatory Disciplinary Proceedings

Plaintiff filed a grievance alleging that Law Librarian Grady was responsible for Plaintiff
submitting a fraudulent request for a stimulus check because Grady utilized an inmate who
was a leisure fibrary assistant as a law library aide, and this inmate gave Plaintiff etroneous
advice regarding Plaintiff's eligibility for a stimulus check. (fd. at 33; Doc. No. 1-1 at 43-46
(Exhibit L, Grady Grievance).) Plaintiff also filed a grievance alleging that Law Library .
Supervisor Kenneth Bailey was responsible for Plaintiff committing tax fraud because
Brady failed to supervise Grady. (Doc. No. 27 at 37; Doc. No. 1-2 at 11-14 (Exhibit R.
Bailey Grievance).) Both grievances incorporated a handwritten copy of an email exchange
between Grady and a CoreCivic official. (Doc. No. 1-1 at 45 (Grady Grievance); Doc. No. 1-
2 at 13 (Baitey Grievance); Doc. No. 1-2 at 37—42 (Exhibit K, Handwritten Copy of Emails):
Doc. No. 27-2 at 34-35 {Exhibit 11, Copy of Emails).) These grievances were denied at all
three levels. {Roc. No, 27 at 39.)

On February 2, 2021, in alleged retaliation for the grievances filed against them, Grady and
Bailey “incited” TTCC School Instructor McMindes and School Supervisor David Matthew
to issue Plaintiff a disciplinary charge. {/d. at 8, 37-38.} The Disciplinary Report reflects
that Supervisor Matthew prepared the Report, which states: “I Instructor McMindes was
handed papers of a grievance being filed by [Plaintiff]. [n those papers there are copies of 3
emails that are identical to the format of Core Givic emails and appear to have been copied
by [Piaintiff] verbatim. Therefore | Instructor McMindes am charging [Plaintiff] with Violation
of Institutional Policies in Having Access to Gompany Emaifs.” (Dac. No. 27-2 at 8 (Exhibit
2, Disciplinary Report).}

On March 2, 2021, during the disciplinary hearing, instructor McMindes stated that he
charged Plaintiff at the request of Law Librarian Grady. (Doc. No. 27 at 37.} At ane point,
according to Plaintiff's notes from the hearing, Disciplinary Hearing Officer Sgt. Lopez
ordered Plaintiff to leave the room white several inmate advisors remained inside, and the
inmate advisors told Plaintiff that Sgt. Lopez said, “I'm wrong in doing this, but 'm gonna
find him guitty because he filed so many grievances.” (Doc. No. 27-2 at 1113 (Exhibit 2,
Plaintiff's Notes).)

The Disciplinary Report Hearing Summary reflects that Plaintiff was found guilty under
TDOC Policy 5062.05(V1)(A)(65) (id. at 14 (Exhibit 2, Disciplinary Report Hearing
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Summary})}—titled “Violation of TDOC/Institutional Policies,” and defined as: “Failure to
comply with written rules governing inmate behavior. The incident report shall cite the
TDOC policy or institutional policy violated, including policy section and subsection
numbers.” (Doc. No. 1-2 at 35 (Exhibit U, TDOC Potlicy 502.05).) The findings of fact
section completed by Sgt. Lopez, however, referenced TDOC Policy 502.05(V1}(A)(33)
(Doc. Ne. 27-2 at 15 (Exhibit 2, Disciplinary Report Hearing Summary)}—titled “Larceny,”
and defined as: “The unauthorized taking, receiving, or carrying away of state property or
the personal good of anather persen.” (Doc. No. 1-2 at 32 (Exhibit U, TDOC Policy
502.05).} Sgt. Lepez wrote that conviction was warranted “due to [Plaintiff] having hand

copy of emails between CoreCivic staff that was not given to him by staff."® (Doc. No. 27-2
at 15 (Exhibit 2, Disciplinary Report Hearing Summary).) Sgt. Lopez issued Plaintiff a $4.00
fine, four-month commissary restriction, and thirty-day electronic restriction. (Doc. No. 27 at
37.)

*5 Plaintiff appealed the disciplinary conviction. (/d.) Warden Byrd denied the appeal, but
TDOC Assistant Commissioner Dotson then remanded to the TTCC disciplinary board for
another hearing because the Disciplinary Report charged Plaintiff with “Violation of
TDOC/Institutional Policies,” and that charge requires the incident report to cite the policy
violated, including the policy section and subsection number. (Doc. No. 27-2 at 17 (Exhibit
2, Disciplinary Conviction Appeal Form).) Plaintiff alleges that Warden Byrd and CoreCivic
CEOQ Hininger are responsible for these retaliatory disciplinary proceedings because they
“allow] ] CoreCivic employees to arbitrarily abuse their authorities.” (Doc. No. 27 at 38.)
Plaintiff also alleges that TDOC Commissioner Parker and Assistant Commissioner Dotson
are responsible because they failed to act in response to Plaintiff's grievances. (/d. at 39.)

Meanwhile, during the pendency of Plaintiff's appeal of his disciplinary conviction, Sgt.
Lopez was fired and replaced as disciplinary hearing officer by Sgt. Huntly. {/d. at 37-38.)
On Aprit 8, 2021, Sgt. Huntly dismissed Plaintiff's disciplinary charge. (/d. at 38.) However,
the restrictions imposed as a result of the conviction were not lifted until April 29, 2021, and
Plaintiff was not refunded the $4.00 fine. (Id.) Plaintiff also alleges that, while he was on
commissary restriction, he spent an extra $100 to buy commissary items through other
inmates. {/d. at 28, 38.)

3. Interception of Legal Mail

Plaintiff prepared a Section 1983 complaint concerning the issues alleged above,
consisting of “200+ pages.” {/d. at 44.) On February 12, 2021, Plaintiff gave the complaint
to TTCC Case Manager O'Daniel for mailing to this Court, along with a form requesting to
withdraw money from Plaintiff's account for postage. (/d.) Plaintiff alleges that, on February
22, he “found out that his legal mait ... was not mailed out and [was] intercepted” by
O'Daniel or an unnamed “Jane Doe” mailraom supervisor. (/d. at 7-8, 20-21, 44 .} Plaintiff
alleges that Supervisor Doe said the complaint would be “mailed out in early March 2021.”
(/d. at 44.)

On February 23, 2021, Plaintiff filed an "emergency grievance” against Case Manager
QO'Daniel regarding this alleged interception. (/d. at 44.) The grievance was denied at alt
three levels: by Unit Manager Bermudez at Level |; by Warden Byrd at Leve! Il; and by
TDOC Assistant Commissioner Dotson at Level Hil. (/d. at 48.) Plaintiff also sent Dotson a
letter addressing the interception of his legal mail, "without success.” (/d.) On February 26,
the original complaint was received by this Court, and Plaintiff has “no doubt" that the
complaint would not have been delivered to this Court if he did not file the emergency
grievance. {/d.)

This grievance is attached to the corrected Amended Complaint, and it tells a story
different from the one reflected in Plaintiff's allegations. In the attached grievance—actually
dated February 24 rather than 23—Plaintiff alleged that, on February 23, Case Manager
O'Daniel showed Plaintiff a print-out of his inmate trust account that did not reflect a
withdrawal for postage related to the complaint Plaintiff gave O'Daniel on February 12,
{Doc. No. 27-2 at 19-20 (Exhibit 3, Grievance).) According to the grievance, O'Daniel told
Plaintiff that she put the complaint “on the box in front” and “it will [may] be processed in
the early of the month [March].” {/d. at 20 (brackets and wording in original}). Plaintiff
alleged: “it is clear that my Jegal mail has not been mailed out as of today 2/23/2021, and it
is clear that my legal mail has been intercepted by the TTCC authorities.” (/d.} Unit
Manager Bermudez responded, stating that Plaintiff's trust account withdraw form was
mistakenly not turned in until later, but the TTCC mailroom “received the legal mail on
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2115/21” and it was “sent out on 2/16/21." (Id. at 21.) This mailing date is consistent with
the TTCC mail log attached to the corrected Amended Complaint, which shows autgoing
maif from Plaintiff to this Court on February 16. (/d. at 43 (Exhibit 15, TTCC mail log).) This
mailing dale is also consistent with the February 17 postmark on the envelope containing
the complaint, although Plaintiff is correct that the envelope was not stamped as received
by this Court untit February 26. (Doc. No. 1 at 47}

*6 Plaintiff recanstructed the allegedly intercepted Section 1983 compilaint and maited it to

this Court using anather inmate's name on February 25, 2021.% (Doc. No. 27 at 44.) Filing
the reconstructed complaint cost Plaintiff about $130—$30 for postage, and $100 to
‘accommodate the inmate who allowed Plaintiff [ ] to use [the inmate’s] name." (/d. at 46.)

Also on February 25, 2021, Supervisor Doe gave Plaintiff a copy of his TTCC mail log. (/d.
at 45.) He alleges that it reflected outgoing mail to this Court “on 2/17/2021, which changed
later to 2/16/2021." (Id.} Plaintiff suggests that Supervisor Doe “andlor” Case Manager
O’Daniel falsified the postmark on the original complaint's envelope to be “2/17/2021.” (/d.)
And Plaintiff alleges that Unit Manager Bermudez's response to his emergency grievance
on this subject was “a set of lies in an effort to cover-up” the interception of his legal mail.
(fd.} Until March 8, 2021, when Plaintiff learned that the original complaint was received by
the Court, Plaintiff experienced a "serious nervous breakdown.” (/d.)

4. Continued Salicitation of Tax Fraud in 2021 and Retaliatory Transfer

Plaintiff alleges that in 2021, TTCC Law Librarian Grady and Law Library Supervisor Bailey
continued to give prisoners copies of Form 1040 and instructions for using it to request a
stimuius check “without clarifying [prisoners? eligibility.” (/d. at 48.) Grady also trained
another inmate to assist prisoners to claim stimulus checks. (/d.) Plaintiff filed a grievance
against Warden Byrd alleging that he (Byrd) was respansible for the continued solicitation
of tax fraud, in addition to other wrangdoing by TTCC staff, because he hired and “ke[pt] on
paying criminal and incompetent individuals.” (/d. at 52; Doc. No. 27-2 at 51-54 (Exhibit 21,
Byrd Grievance).) Plaintifl also filed a grievance against Grady and wrote a letter to TTCC
officials alleging that Grady was continuing to solicit tax fraud. (Doc. No. 27 at 48; Doc. No.
27-2 at 36-37 {Exhibit 12, Letter).)

TDOC Assistant Commissioner Dotson did not respond to Plaintiff's letter, and the officials
who reviewed Plaintiff's grievances “could have fixed the problem if they were not involved
in" the salicitation of tax fraud. (Doc. No. 27 at 50.) These officials include Leve! | reviewer
Bailey, Level Il reviewer Warden Byrd, and Level Hi reviewer Dotsan, (/d.) As with the
alleged tax-fraud solicitation scheme in 2020, Plaintiff alle .es that the direction to solicit tax
fraud in 2021 filtered down from top officials; TDOC Com: :issioner Parker and CoreCivic
GEO Hininger ordered TTCC Warden Byrd; Byrd ordereu _aw Library Supervisor Bailey;
and Bailey ordered Law Librarian Grady. (/d.)

On May 21, 2021, while Plaintiff's grievance against Gra- ; was in first-level review, Plaintiff
was transferred to NWCX. (/d. at 49.) Plaintiff alleges th NWCX is the furthest Tennessee
prison fram Nashville, where Plaintiff had previously exp. »ssed a desire to be transferred
so he could be near a ‘big (South) Korean Community, t hurches, and Sponsors.” {/d. at
43, 54.) Plaintiff had 30 minutes to pack prior to transfer. //d. at 49.) Plaintiff lost personal
property as a result of the transfer, and he could not bring his Limited English Proficiency
(LEP) Tools that were kept in the TTCC library {a Korean-English language word
processor, printer, other accessories, and 8-inch fan). {/d.} Plaintiff made several requests
to Warden Byrd to send the LEP tools to NWCX, and Byrd did not respond. (/d.} Plaintiff
alleges that Byrd and CoreCivic CEQ Hininger “are responsible for illegally withholding"
Plaintiffs LEP tools. (/d. at 50.)

5. Additional Basis for Liahility Regarding TDOC Commissioner Parker and TDOC
Assistant Commissioner Dotson

*7 Plaintiff alleges that TDOC Commissioner Parker was too busy to act in respanse to
Plaintiff's grievances because Parker was seeking to become the president of the
American Correctional Association (ACA), which Parker accomplished in February 2021.
(Id. at 8, 31, 35, 42, 46-47, 50-51, 54-55.) Plaintiff alleges that Parker is also responsible
for the wrongdoing alleged above because Parker contracted with CoreClivic in the first
place, which Parker may not have done if he was not ACA president. (/d. at 31-32, 35, 43,
47,51, 55.)
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Plaintiff alleges that TDOC Assistant Commissioner Dotson is liable because he failed to
follow TDOC policy as a Level Il reviewer of Plaintiff's grievances, in that he provided a
“CHECK-BOX Response” rather than a “Written Response and Reason.” (/d. at 22, 31, 35,
42, 55.)

B. Legal Standard

To determine whether the corrected Amended Complaint states a claim upon which relief
may be granted, the Court applies the same standard as under Rule 12(b)(6) of the
Federal Rules of Civii Procedure. Hilf v. Lappin, 630 F.3d 468, 470~71 (6th Cir. 2010). The
Court therefore accepts "all well-pleaded allegations in the complaint as true, [and]
‘consider(s] the factual allegations in [the] complaint to determine if they plausibly suggest
an entitlement to relief.” " Williams v. Curtin, 631 F.3d 380, 383 (6th Cir. 2011) (quoting
Ashcroft v. Igbal, 556 U.S. 662, 681 (2009)). An assumption of truth does not extend to
aflegations that consist of legal conclusions or * ‘naked assertion[s]’ devoid of 'further
factuat enhancement.' " /gbal, 556 U.S. at 678 (quoting Bell Atl. Corp. v. Twombly, 550 U.S.
544, 857 (2007)). The Court "may also consider documents attached to the compiaint.”
Nalan v. Detroit Edison Co., 991 F.3d 697, 707 (6th Cir. 2021) (citing Cates v. Crystaf Clear
Techs., LLC, 874 F.3d 530, 536 (6th Cir. 2017)). And where a document attached to the
complaint “contradicts allegations in the complaint, rendering them implausibie, ‘the exhibit

trumps the allegations.’ "7 /d. (quoting Williams v. CitiMortgage, Inc., 498 F. App'x 532, 538
{6th Cir. 2012)).

C. Discussion

“There are two elements to a § 1983 claim. First, a plaintiff must allege that a defendant
acted under color of state law. Second, a plaintiff must aflege that the defendant's conduct
deprived the plaintiff of rights secured under federal law.” Handy-Clay v. City of Memphis,
Tenn., 695 F.3d 531, 538 {6th Cir. 2012) {citations omitted). Plaintiff meets the first
requirement, as the named Defendants—eleven TTCC officials, two TDOC officials, and
one CoreCivic official-—-are state actors for Section 1983 purposes. As to the second
requirement, asserting that Defendants deprived him of federal rights, Plaintiff divides the
corrected Amended Complaint info seven claims: Claims A through G. Many of these
claims overtap or contain multiple causes of action. For clarity, the Court will consider the
claims under the headings Plaintiff gave them. But for the reasons discussed below,
Plaintiff does not present a viable ground for refief.

1. Claims A and F: Soliciting Tax Fraud in 2020 and 2021

Claim A is titled “Massive Tax Fraud Solicitation by State and/or focal officials.” (Doc. No.
27 at 25.} This claim alleges that TTCC Unit Manager Thames and others solicited
prisaners to commit tax fraud in October 2020 by advising prisaners that they were
generally eligible for a stimulus check if they had a social security number, giving prisoners
blank copies of an IRS tax return form, and providing prisoner instructions for how to
request a stimulus check using that form. Claim F is titled, in part, “Continuing Tax Fraud
Sclicitation.” (/d. at 48.) In relevant part, this claim alleges that TTCC Law Librarian Grady,
Law Library Supervisor Bailey, and others continued to solicit prisoners to commit tax fraud
in the same manner in 2021.

“8 Plaintiff maintains that the alleged solicitation of tax fraud cost him at least $230 ($30 in
postage to file the ensuing Section 1983 complaints, $100 to “accommodate” the inmate
whose name Plaintiff used to file the reconstructed complaint, and $100 to “accommodate”
the inmates through whom Plaintiff ordered commissary when he was an commissary
restriction). (/d. at 27.) Plaintiff alse maintains that the tax-fraud solicitation harmed him
emotionally and spiritually by potentially subjecting prisaners to criminal prosecution,
providing prisoners money to support their drug habits, and costing the United States
Government money. (See id. at 27-30.)

a. Standing
To the extent that Plaintiff is attempting lo raise a tax-fraud solicitation claim on behalf of |
other prisoners or the U.S. Government, he does not have standing to do so. Atticle Il of
the United States Constitution requires the party invoking federal jurisdiction to establish |
slanding. Spokeo, Inc. v. Robins, 136 S. Ct. 1540, 1547 (2018) (citations omitted). |
“[Sltanding consists of three elements,” such that the party “must have (1) suffered an
injury in fact, (2) that is fairly traceable to the challenged conduct of the defendant, and (3)

- thatis likely to be redressed by a favorable judicial decision.” fd. {citing Lujan v. Defs. of

Wildlife, 504 U.8. 555, 560-61 (1992)).

https://nextcorrectional westiaw.com/Document/Ifdd2a600832011ec926fda2e29669d8a/View/FullText.html?navigationPath=Search%2Fv1%2Fresulis... 6/18

=



https://nextcorrectional.westlaw.com/Document/lfdd2a600932011ec926fda2e29669d8a/View/FuHText.html?navigationPath=Search%2Fv1%2Fresults

3/23/23, 7:.08 PM Song v. Parker | WestlawNext

- Absent class certification, prisoner{s} “lack[ ] standing to assert the constitutional rights of
other prisoners." Dodsorn v. Wilkinson, 304 F. App'x 434, 438 (6th Cir. 2008) (Newsom V.
Norris, 888 F.2d 371, 381 (6th Cir. 1989)). And plaintiffs do not have standing with respect
to claims generally seeking “vindication of the rule of law.” Stee! Co. v. Citizens for a Better
Env't, 523 U.8. 83, 106 (1998) (citing Lujan. 504 U.S, at 577; Fairchild v. Hughes, 258 U.S,
126, 129-30 (1922)). “[Alithough a suitor may derive great comfort and joy from the fact
that the United States Treasury is not cheated, that a wrongdoer gets his just deserts, or
that the Nation's laws are faithfully enforced. that psychic satisfaction is not an acceptable
Article Il remedy because it does not redress a cognizable Article Hl injury.” /d. at 107
(citations omitted); see also Brinkman v. Liberty Tax Serv., No. CV 10-182-HU, 2010 WL
5158537, al "2 (D. Or. Sept. 24, 2010} (“Brinkman’s complaints about injury to the public at
large, the government's loss of tax revenues. and the threat to national security are not
actual or particularized injuries to himself, do not satisfy the requirements for third party
standing, and are not redressible by this court.”), rep. and recommendation adopted, 2010
WL 5157140 (D. Or. Dec. 14, 2010). Accordingly, although Plaintiff expresses concern
about the effect of Defendants’ alleged tax-fraud solicitation on ather prisoners and the
Government, he is “limited to alleg[ing] violations of his own constitutionaf rights " See
Dodson, 304 F. App'x at 438 (citing Newsom, 888 F.2d at 381).

b. Frivolous
Plaintiff asserts that TTCC officials violated his due process rights by “trapp[ing] inmates
(including Plaintiff Song) into {committing a] criminal act.” (Doc. No. 27 at 28.) Plaintiff also
asserts that compelling him to engage in criminal activity violated his religious rights under
the First Amendment and his right to be free from cruel and unusual punishment under the -
Eighth Amendment. (/d. at 27-28.) As explained below, however, Plaintiff's assertion that
prison officials solicited him to commit tax fraud is simply frivolous. See Hifl, 630 F.3d at
470 ("Statutes allowing a complaint fo be dismissed as frivolous give ‘judges not only the
authority to dismiss a claim based on an indisputably meritless legal theory, but also the
unusual power to pierce the veif of the complaint's factual allegations and dismiss those
claims whose factual contentions are clearly baseless.’ ) (quoting Neifzke v. Williams, 490
U.S. 319, 327 (1969)).

*9 Piaintiff traces his awareness of the alleged tax-fraud-solicitation scheme to a letter he
received on November 9, 2020, from the plaintiffs' attorneys in Scholl v. Mouchin. To
reiterate. Scholl is the Northern District of California case on which Unit Manager Thames
allegedly relied when informing prisoners of their general eligibility for stimulus checks in
October 2020, The Court accepts as true that Plaintiff received some such letter, as the
allegation of receiving a letter is non-frivolous and consistent with the attached TTCC mait
log. (Doc. No. 27-2 at 43 {(Exhibit 15, TTCC mail fog (reflecting incoming legat mait on
November § from the law firm of Lieff, Cabraser, Heimann, and Bernstein)}.} Upon close
review of the corrected Amended Compiaint, however, Plaintiff does not actually give a
specific description of what the letter said. Rather. Plaintiff alleges that he *found out” from
the letter “that he and more than 90% of TTCC inmates in fact committed a massive tax
fraud because of [Unit Manager] Thames' solicitation” and the law library aide's “wrongful
green-light legal advice.” (Doc. No. 27 at 25.) Plaintiff goes on to provide analysis of how
he believes Scholl applies to prisoners in general, and TDOC inmates in particular, but
Plaintiff does not allege that this analysis was contained in the letter, Moreover, unlike
many of the other documents referenced in the corrected Amended Complaint, Plaintiff did
not file the letter as an exhibit, so the Court cannot determine whether Plaintiff's allegations
are consistent with its contents.

The Northern District of California’s rulings in Scholf are publicly available, so the Court
need not rely on Plaintiff's characterization or the selected excerpts from the case attached
as exhibits to the corrected Amended Complaint. Based on the Court's independent review
of the Scholl litigation, it is clear that Plaintiff's understanding of the case is fundamentalty
flawed. Further, with Scholl as context, it is also clear that Plaintiff's allegation of a
deliberate and far-reaching scheme of tax-fraud soficitation by prison officials is factually
baseless and legally meritless,

The CARES Act was signed into law on March 27, 2020, and it provided “a mechanism to
distribute stimulus payments” to “eligible individuals.” Scholf 1, 489 F. Supp. 3d at 1020
(citing 26 U.S.C. § 6428(d)). In the first disbursement of payments by the [RS on April 10,
2020, some "payments were sent to incarcerated individuals” because the IRS read the
CARES Act as “not prohibit[ing] them from receiving a payment.” /d. at 1022. The IRS then
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“changed its position” and decided that incarcerated individuals were not entitied to
stimulus checks. /d. In Scholl, plaintiffs sued to challenge the IRS's change in position and
sought “to certify a class of all individuals who were incarcerated across the United States
since March 27, 2020 and meet the eligibility requirements described in the CARES Act.”
{d. at 1023. The court certified a class and “read the CARES Act's definition of ‘eligible
individual' as plainly including incarcerated individuals.” Morton, 2021 WL 6137867, at *1
(citing Scholl II, 494 F. Supp. 3d at 689). The court therefore “enjoined the IRS from
withholding EIPs fram members of the plaintiff class on the ‘sale basis of their incarcerated
stalus.” " fd. (quoting Scholl If, 494 F. Supp. 3d at 691-93).

Plaintiff's misunderstanding of Scholf appears ta flow from his misstatement of the certified
class. Plaintiff seems to believe that the Schoil class was limited to incarcerated individuals
who also experienced the COVID-19 pandemic as a non-inmate, either because they (1)
entered incarceration at some point between March and September 2020, or (2) were
released from prison “during the pandemic.” (Doc. No. 27 at 26.) Plaintiff also seems to
believe that the Scholl class was limited to "about 85,000 inmates.” (/d.) Plaintiff is incorrect
across the board. As relevant to Plaintiff's misstatements, the actual ciass certified in Schol!
consisted of "[a]ii United States citizens and legal permanent residents who are or were
incarcerated ... at any time from March 27, 2020 to the present.” Scholl v. Mnuchin, No. 20-
CV-05309-PJH, 2020 WL 5877674, at *7 (N.D. Cal. Oct. 2, 2020); Scholl i, 494 F. Supp.
3d at 691. The phrase “were incarcerated” did not mean that the individual must have
entered incarceration—i.e., become incarcerated—during that period. Contrary to Plaintiff's
apparent implication, the phrase “to the present” did not refer to the date {(September 24,
2020) the court pravisionally certified the class for purposes of the prefiminary injunction.
See Scholl §, 488 F. Supp. 3d 1008. And the “85,000" figure in Schofl referred not to the
size of the class, but rather to the number of inmates who received stimulus checks
through the IRS's first disbursement on April 10, 2020, prior to the IRS's change in position
that prompted plaintiffs to bring the case in the first place. See Scholf /, 489 F. Supp. 3d at
1035, 1042-43; Scholl I, 494 F. Supp. 3d at 676.

*10 Plaintiff also seems to believe that prison officials' advice regarding the submission of
Form 1040 must have been erroneous (and deliberately so) because the IRS “could have
sent ... [s]timulus checks to ALL American inmates without the 1040 Tax Forms.” (Doc. No.
27 at 26.) Plaintiff is incorrect again. To allow rapid disbursement of payments, the CARES
Act permitted the IRS to determine an individual's eligibility for a stimufus check using
certain information it already had at the time the Act was signed into law on March 27,
2020—an individual's 2019 tax returns, or if the individual “did not file 2019 returns,” then
the individuals 2018 tax returns “or certain Social Security statements from calendar year
2019." Scholl, 2020 WL 5877674, at *1 (citing 26 U.S.C. § 6428(f)(1}, (f)}(5)). Some
individuals, however, did not file tax returns in 2018 or 2019, but were nonetheless eligible
for a stimulus check. See id. This includes individuals wha were not required to file a tax
return because they had “little to no income.” See id. For these individuals (referred to in
Scholl as “nan-filers”), the IRS “provided a simplified methad ... to file a simplified return ...
and thus receive a[stimulus check].” /d. The IRS encouraged non-filers to submit a
simplified tax return through an online portal, but those who could not use the online portal
could “mail a simplified paper tax return for tax year 2019." /d.

As part of the relief granted in Scholl, the court ordered the IRS to distribute certain
“documents to all state and federal correctional facilities for which it maintain[ed] any
communication channel,” including a cover letter and “an electronic version of the simplified
paper return (Form 1040/1040-SR) ... with instructions on how to complete the simplified
farm." Scholl v. Mnuchin, No. 20-CV-05309-PJH, 2020 WL 6059648, at *2 (N.D. Cal. Oct.
7, 2020). The cover letter was to include, among other things, “a statement strongly
recommending and urging prison administrators to prominently post and distribute copies
of ... Form 1040/1040-SR[ } and instructions for those forms to incarcerated persons as
expeditiously as possible.” /d. The IRS initially set a deadline for non-filers to mait the
simplified tax return by October 15, 2020, but the court ordered an extension “for class
members to postmark their simplified paper returns” by October 30, 2020. /d. at *3—4.

It appears that TDOC officials did, in fact, provide inmates with copies of simplified tax
return forms and accompanying instructions for using those forms to request a stimuius
check. (See Doc. No. 1-1 at 11-18 (Exhibits B and C, Form 1040 and Instructions).}
According to a grievance response attached to the corrected Amended Complaint. these
forms and instructions “came directly from the IRS.” (/d. at 33 (Exhibit |, Grievance
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Response).) And the Scholl court took “no position on whether plaintiffs or class members
fwere] in fact owed advance refund payments or the amount of those payments.” Schoil #,
494 F. Supp. 3d at 691, That determination was “left ta the iRS." Scholl /, 488 F. Supp. 3d
at 1047. Accoerdingly, by distributing tax return forms to inmates and providing instructions
for using those forms to request a stimulus check, prison officials were acting in
accordance with Scholl~not soliciting tax fraud.

In sum, Scholi drew the consequential but fairly straightforward conclusion that the IRS had
an “unlawful policy” of “excluding incarcerated individuals from receiving CARES Act
benefits” “on the sole basis of their incarcerated status,” and it enjcined the enforcement of
that policy. Scholi /. 494 F. Supp. 3d at 692-93. It seems that Plaintiff looked into Scho,
drew incorrect factual and legal inferences from the case, and jumped to the conclusion
that prison officials must have been soliciting tax fraud. That conclusion prompted Plaintiff
to fite numerous grievances and letters, eventually leading to this fawsuit. That conclusion
likewise is frivolous. Accordingly, Plaintiff fails to state a claim regarding tax-fraud
solicitation.

2. Ciaim B: Advice from Inmate Working in TTCC Law Library,

Claim B is titled “Denial of Constitutional Right to access to the court/legal counsel.” (Doc.
No. 27 at 33.) This claim alleges that an inmate working in the TTCC law fibrary, who was
functioning as a fegal aide despite being not being properly qualified for that position,
wrongfully advised Plaintiff on prisoners' eligibility for stimulus checks, causing Plaintiff to
commit tax fraud. As discussed above, the factual premise of this claim is flawed because
Plaintiff's reading of Scholl is incorrect. Moreover, even assuming that Plaintiff did receive
flawed legal advice from an inmate in the law library, that allegation does not state a claim
as a matter of law.

*11 Plaintiff asserts that the utilization of an unqualified inmate as a legal aide violated
Plaintiff's “constitutional rights to access to the courl/legal counsel.” (id. at 34.) However,
prisoners do not have “an abstract, freestanding right to a law fibrary or legal assistance.”
Lewis v Casey, 518 U.S. 343, 351 (1996). “[P]rison law fibraries and legal assistance
programs are not ends in themselves, but anly the means for ensuring ‘a reasonably
adequate opportunity to present claimed violations of fundamental constitutional rights to
the courts." " /d. (quoting Bounds v. Smith, 460 U.S. 817, 828 {1977)). Therefore, to state
an access-to-courts claim, a prisoner must "demonstrate that the alleged shorlcomings in
the library or legal assistance program hindered his efforts to pursue a legal claim.” /4, at
354, This is referred to as the "actual injury” requirement. See id. at 349,

Plaintiff incorrectly asserts that he meets the actual injury requirement through the injuries
he allegediy suffered from the supposed tax-fraud solicitation. (See Doc. No. 27 at 34
(alleging “actual injury” from “committing a crime by filing a fraudulent tax return and being
subject to Federal prosecution, as well as financial loss and physical, mental, spiritual
sufferings”).} But the actual injury requirement for this claim obligates Plaintiff to “plead a
case within a case, alleging the law and facts sufficient to establish hoth the interference
with his access to the courts, and the non-frivolous nature of the claim that was lost.”
Brown v. Matauszak. 415 F. App'x 608, 812 (6th Cir. 2011} (discussing Christopher v.
Harbury, 536 U.S. 403, 417 (2002}). In other words, “[i]t is not enough for a plaintiff to
complain in the abstract of alleged taw library or legal aide deficiencies. Rather, the inmate
must Jink such inadequacies to an actual injury regarding a particular non-frivolous legal
claim.” See Phillips v. Ballard, No. 5:17-CV-301-REW, 2018 WL 2359571, at *17 (E.D. Ky.
June 4. 2019) (citing Hadix v. Johnson, 182 F.3d 400, 404-06 (6th Cir. 1999); Barnett v.
Lultrell, 414 F. App'x 784, 787 (6th Cir. 2011)). Here. Plaintiff does not allege that the
inmate working in the TTCC law library affected his ability to bring a non-frivolous claim.
Plaintiff therefore fails to state a claim via Claim B.

3. Claim C: Retatiatory Disciplinary Proceedings

Claim C is titled “Retaliatory Write-Up.” (Doc. No. 27 at 37.) This claim begins by
recounting grievances Plaintiff fited against TTCC Law Librarian Grady and Law Library
Supervisor Bailey. These grievances blamed Grady and Bailey for Plaintiff filing a
supposedly fraudulent tax return, claiming that Grady and Bailey were responsible for the
unqualified inmate who wrongfully advised Plaintiff on prisoners' eligibility for stimulus
checks. Plaintiff asserts that TTCC officials retaliated against him for filing these
grievances, by issuing him a write-up and subjecting him to disciplinary proceedings. (/d. at

https://nextcorrectional westlaw.com/Document/Ifdd2a600932011 ec926ida2e29669d8a/View/FullText.htmi?navigationPath=Search%2Fv1%2Fresults. ..

9/18


https://nextcorrecUonal.westlaw.com/Documentflttd2a0OO932O11ec926fda2e29669d8a/View/FullText.html7navigationPathsSearch%2Fv1%2Fresults

3/23/23, 7:08 PM Song v. Parker | WestlawNext

38.) This assertion implicates Plaintiff's constitutional rights to be free from retaliation and
the deprivation of due process.

a. Retaliation
To state a First Amendment retaliation claim, “a prisoner must prove that (1) he engaged in
protected conduct, (2) the defendant took an adverse action that is capable of deterring a
person of ‘ordinary firmness from continuing to engage in that conduct,” and (3} ‘the
adverse action was motivated at least in part by the [prisoner's] protected conduct,’ " Hill v.
Lappin, 830 F.3d 468, 472 (6th Cir. 2010) (quoting Thaddeus-X v. Blatter, 175 F.3d 378,
394 (6th Gir.1999)). Here, Plaintiff fails to state a claim because he was not engaging in
protected conduct when he filed the grievances that led to the allegedly retaliatory write-up
and disciplinary proceedings.

*12"An inmate has an undisputed First Amendment right to fite grievances against prison
officials on his own behalf." Maben v. Thefen, 887 F.3d 252, 264 (6th Cir. 2018) (quoting
Herron v. Harrison. 203 F.3d 410, 415 (6th Cir. 2000)). "If the grievances are frivolous,
however, this right is not protected.” Hilf, 630 F.3d at 472 (citing Herron, 203 F.3d at 415),
Additionally, “[albusive or manipulative use of a grievance system {is] not [ ] protected
conduct,” Maben, 887 F.3d at 264 (quoting King v. Zamniara, 680 F.3d 686, 638 (6th Cir.
2012)), “and an ‘inmate cannot immunize himself from adverse administrative action by
prison officials merely by filing a grievance or a lawsuit and then claiming that everything
that happens to him is retaliatory.' " Id. {(quoting Spies v. Voinovich, 48 F. App'x 520, 525
(6th Cir. 2002}).

The grievances against Grady and Bailey that form the basis of this claim are attached to
the corrected Amended Complaint. Cf. Hilf, 630 F.3d at 472 (noting that the court was
unable to determine whether grievances were frivolous because it had “no details about
those grievances beyond [the inmate's] allegations”); (see Doc. No. 1-1 at 4345 (Grady
Grievance); Doc. No. 1-2 at 11-13 (Bailey Grievance) (collectively, the “Grady and Bailey
Grievances”).) A review of the Grady and Bailey Grievances reflects that they were both
frivolous and abusive or manipulative,

The only concern Plaintiff raises on his own behalf in these grievances is that he filed an
“illegal” tax return to request a stimuus check based on the faulty advice of the unqualified
inmate working in the TTCC law library. Again, however, it is Plaintiffi—not this inmate or
any prisan official(s)~who misunderstood Schoff and drew erroneous conclusions about
prisoners' eligibility for stimulus checks. In other words, the same frivolous premise that
underlies Plaintiff's tax-fraud solicitation claim also underlies the Grady and Bailey
Grievances. Accordingly, Plaintiff did not engage in protected conduct by filing these
grievances. See Clark v. Johnson, 413 F. App'x 804. 81213 {6th Cir. 2011} (finding that
inmate did not engage in protected conduct by filing a grievance where there was “no
basis" for the "underlying complaint” in the grievance).

The Grady and Bailey Grievances were also abusive or maniputative {(or both). Plaintiff
attempted to use these grievances 1o raise a general concern regarding the violation of
TDOC policy on inmate legal aides. Plaintiff based this concern on an email exchange that
he obtained between Grady and a CoreCivic official. Plaintiff incorporated a handwritten
copy of this email exchange in the Grady and Bailey Grievances.

Prisoners do not have a right to file grievances “in a manner that viclates legitimate prison
regulations or penclogical objectives.” Griffin v. Berghuis, 563 F. App'x 411, 416 (6th Cir,
2014) (quoting Smith v. Campbeti, 250 F.3d 1032, 1037 (6th Gir. 2001)). “[Plrison officials
may take action in response fo the prisoner's improper use of the grievance process as
long as the response aligns with a legitimate penological goal.” /d. (citing King, 680 F.3d at
699). Thus, “[plrisan officials are clearly free to punish inmate conduct that threatens the
orderly administration of the prison.” King, 680 F.3d at 699 (quoting Brown v. Crowley, 312
F.3d 782, 791 (6th Cir. 2002)).

By obtaining a private email exchange between prison officials and submitting a copy of
that exchange through the grievance system, Plaintiff was clearly acting in a manner
incansistent with orderly prison administration. Grady's grievance response reflects as
much, as she stated that Plaintiff was “overstepping his bounds,” that Plaintiff having
access to the email exchange was “a break in communications,” and that the exchange
was “nene of [Plaintiff's] business.” (Doc. No. 1-1 at 47 (Exhibit M, Grady Grievance
Response).} The ensuing disciplinary charge and conviction also reflect prison officials’
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concern that Plaintiff had access to this private email exchange. (See Doc. No. 27-2 at 8
{Exhibit 2, Disciplinary Report) (reflecting that Instructor McMindes charged Plaintiff with
“Violation of Institutional Policies in Having Access to Company Emalils"); id. at 15 (Exhibit
2, Disciplinary Report Hearing Summary) {stating, in wrillen explanation for conviction, that
Plaintiff was found guilty “due to [Plaintiff] having hand copy of emaiis between CareCivic
staff that was not given to him by staff’).}

*13 The Court recognizes that following Plaintiff's appeal, the disciptinary charge was

ultimately dismissed. But an inmate’s “guilt of misconduct” (or lack thereof) does not |
determine whether that inmate's “ ‘allegation of protected conduct’ " is sufficient to state a

retaliation claim. Maben, 887 F.3d at 263 (quoting Thomas v. Eby, 481 £.3d 434, 44042

{6th Cir. 2007)). Regardtiess of whether Plaintiff carries a lasting disciplinary conviction for

obtaining and submitting a copy of a private email communication between prison officials,

those actions were an abusive or manipufative use of the grievance system. Therefore, the
filing of the Grady and Bailey Grievances was not protected conduct. See Hunter v.
Paimer, No. 1:17-CV-109. 2019 WL 8112492, at *4 & n.2 (W.D. Mich. Nov. 26, 2019)
{finding that inmate's grievance was “frivolous andfor an attempt to abuse or manipulate
the grievance process” despite the inmate being found not guilty in ensuing disciplinary
proceedings), rep. and recommendation adopted. No. 1:17-CV-109, 2020 WL 999409
(W.D. Mich. Mar. 2, 2020). Plaintiff therefore fails to state a retaliation claim via Claim C.

b. Due Process |
Prisoners “may not be deprived of life, liberty, or property without due process of law.” Wolff |
v. McDaonnefl, 418 U.S. 539, 556 (1974} (citations omitted). To state a procedural (as
opposed to substantive) due process claim, Plaintiff must show that (1) he had a protected
iiberty or property interest; (2) he was deprived of that interest; and (3) the state did not
afford him adequate procedural rights prior to depriving him of that interest. Janinski v.
Tyler, 729 F.3d 531, 541 (Gth Cir. 2013) (citing Women's Med. Proft Corp. v. Baird, 438
F.3d 595, 611 (6th Cir. 2008)). The first prong of this claim is a threshold requirement. See
Wilkinson v. Austin, 545 U .8, 209. 221 (2005). Therefore, “the question of what process is
due is relevant only if the inmate establishes a constitutionally protected interest.”
Pickelhaupt v. Jackson, 364 F. App'x 221, 224 (6th Cir. 2010} (citing Wilkinson, 545 U.S. at
224). Here, Plaintiff fails to state a due process claim both because he does not allege a |
constitutionally protected interest, and because he was afforded adequate process. !

First, prisoners retain a liberty interest in avoiding conditions of confinement that “imposef ]
atypical and significant hardship on the inmate in relation to the ordinary incidents of prison
life.” Witkinson, 545 U.S. al 223 {quoting Sandin v. Conner, 515 U.S. 472. 484 (1995})).
Courts consider “the nature of the more-restrictive confinement and its duration in
determining whether it imposes an atypical and significant hardship.” Harden-Bey v. Rutter,
524 F.3d 788, 793 (6th Cir. 2008) (internal quotation marks omitted) (collecting cases).
Plaintiff, after being found guilty of a disciplinary offense, was issued a $4.00 fine, four-
month commissary restriction, and thirty-day electronic restriction. This Court has
previously found that it could not deem similar restrictions atypicatl or significant for the
purpose of a due process claim. See Barnes v. Garmer, No. 3:18-CV-01030, 2020 WL
4339649, at *2-3, 9 (M.D. Tenn. July 27, 2020) {holding that three $4.00 fines, a three-
month visitation restriction, and institutional probation was not atypicat o significant) {citing
Bazzelta v. McGinnis, 430 F.3d 795, 80405 (6th Cir. 2005)), rep. and recommendation
adopted, No. 3:18-CV-01030, 2020 WL 4735140 (M.D. Tenn. Aug. 14, 2020); Watkins v.
Lindamoad, No. 1:16-CV-00092, 2018 WL 1508732, at *5 (M.D. Tenn. Mar. 27, 2018)
(collecting cases for the proposition that a written warning, $4.00 fine, and three-month
visitation restriction was not an atypical and significant hardship).

Second, where atypical and significant hardship ultimately is implicated (unlike in the
present case), “[djue process requires that the prisoner receive written notice of the
charges against him at least 24 hours before the hearing, an opportunity to call witnesses
and present documentary evidence in his defense, and a written statement by the
factfinder of the evidence relied on and the reasens for the disciplinary action.” Powell v.
Washington, 720 F. App'x 222, 227 (6th Cir. 2017) (citing Wolff, 418 U.S. at 563-67). The
documents attached ta the corrected Amended Complaint reflect that Plaintiff received this
process: the disciplinary charge was issued on February 2, 2021, and the disciplinary
hearing was not held until March 2, 2021; Plaintiff was present and had an opportunity to
present a defense; and Sgt. Lopez provided a written statement. (Doc. No. 27-2 at 14—15
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(Exhibit 2, Disciplinary Report Hearing Summary).) Accordingly, Plaintiff fails to state a
{procedural) due process claim via Claim C.

4. Claims D and F: Intercepting_Stimulus Checks in 2020 and 2021

*14 Claim D is tifled “Stimulus Check Interception." (Dac. No. 27 at 40.) This claim alleges
that CoreCivic staff, including TTCC Unit Manager Thames, intercepted the stimulus
checks of inmates in CoreCivic facilities for their own monetary gain. Claim F is titled, in
part, “Interception of Stimulus Check.” (/d. at 48.) In relevant part, this claim alleges that
TTCC staff's continued solicitation of tax fraud in 2021 led to the continued interception of
inmates' stimulus checks. (/d. at 48-50.) Plaintiff fails to state a claim on this basis for three
reasons.

First, although Plaintiff alleges that he gave Thames a tax return form in 2020, the
documents attached to the corrected Amended Complaint reflect that the IRS did not
process Plaintiff's return. (See Doc. No. 1-1 at 35 (Exhibit J, Letter from IRS to Plaintiff
dated December 28, 2020) ("We received your Dec. 31, 2019, Form 1040 federal individual
income tax return, but we need more information to process the return accurately.”).} And
Plaintiff does not allege that he filed the documentation to request a stimulus check in
2021. As stated above, Plaintiff is “limited to alleg{ing] violations of his own constitutional
rights,” and he cannot “assert the constitutional rights of other prisoners.” See Dodson, 304
F. App'x at 438. Because Plaintiff was not sent a stimulus check for Thames or any other
CoreCivic official to intercept in 2020 or 2021, Piaintiff fails to state a claim regarding the
interception of stimulus checks.

Second, even if the IRS did issue Plaintiff a stimulus check, and a prison official
deliberately intercepted i, that would be an “unautherized, intentional deprivation of a
prisoner’s property.” See Weatherspoon v. Woods, No, 16-1277. 2017 WL 3923335, at *3
(6th Cir. Feb. 24, 2017). Such an act “does not give rise to a due process claim if the state
provides an adequate post-deprivation remedy.” id. (citing Hudson v. Palmer, 468 U.S. 517,
533 (1984); Pamatt v. Taylor, 451 U.S. 527, 541 (1981)). "[T]he state of Tennessee does
provide an adequate post-deprivation remedy for takings of property.” McMillan v. Fielding,
136 F. App'x 818, 820 (6th Cir. 2005) (citing Brooks v. Dutton, 751 F.2d 197, 199 (6th Cir.
1985)). Plaintiff does not allege either “that he attempted af } post-deprivation remed[y],” or
that the post-deprivation remedy was “inadequate.” See id. Plaintiff fails to state a claim
regarding the interception of stimulus checks for this independent reason.

Third, Plaintiff's allegations on this subject are entirely speculative and unsupported by

alleged factual matter. For instance, Plaintiff asserts the inference that high ranking

CoreCivic and TDOC officials must have instructed TTCC officials to intercept inmates*

stimulus checks because Unit Manager Thames said she was she was following

supervisors' instructions by distributing tax return forms and instructions in October 2020. |
{See Doc. No. 27 at 42 (“When asked, [Thames] stated that she was doing ‘it’ (solicitations,

which fed to interception for for-profit) because she was told to do by her sugeriors.”).)

Plaintiff likewise expresses his suspicion that CoreCivic used a portion of the money from

intercepted checks, along with other assets such as “estates, properties, and business

favor{s],” ta bribe the TDOC into covering up CoreCivic's wrongdoing during yearly audits,

(/d. at 41.) And Plaintiff further offers the theory that Unit Manager Thames used her

position as a notary and her access to inmates’ signatures to sign inmates' checks over lo

herself or other CoreCivic officials. (See id.) This kind of rank speculation and unsupported ‘
drawing of inferences will not suffice. See Ctr. for Bio-Ethical Reform, Inc. v. Napolitano, |
648 F.3d 365, 377 (6th Cir. 2011) (quoting /gbal, 556 U.S. at 681) (“These vague and |
conclusory allegations of nefarious intent and motivation by officials at the highest levels of ‘
the federa) government are not well-pleaded, and are therefore insufficient to ‘plausibly |
suggest an entitlement to refief.” ).

*15 Plaintiff does make a few isolated factual assertions on this subject, but they do not
have the necessary factual context to “nudge] his] claims” of a widespread scheme by
prison officials to intercept stimulus checks for personal gain “across the line from
conceivable to plausible.” See Twombly, 550 U.S. at 570. “Determining whether a
complaint states a plausible claim for relief” is “a context-specific task that requires the
reviewing court to draw on its judicial experience and common sense."” lgbal, 556 U.S, at
679 (citation omitted). And “a ‘naked assertion| ] devoid of further factual enhancement’ ...
is not entitled to a presumption of truth.” Ctr. for Bio-Ethical Reform, inc., 648 F.3d at 373
{footnote omitted) (quoting /qbaif, 556 U.S. at 678).
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Plaintiff makes a bare aflegation that every inmate who gave Thames a tax return did not
receive a stimulus check, but he does not provide any further factual support for that
allegation, such as an explanation for how he would know this to be true. See id. at 374
{citations omitted) (finding that “bare allegations” without “factual context” were implausible
where plaintiffs relied on “vague and undated assertions of law enforcement activities
directed at them”). Similarly, Plaintiff makes a bare allegation that in February 2021, he
“was informed"” that Thames “was in Federal custody due to her role on the inmates’
stimulus check interception along with other CoreCivic employees.” (Doc. No. 27 at 41.)
This reads more like rumor than a factual allegation; it suggests on its face that Plaintiff has
no personal knowledge of its accuracy, and it is devoid of any factual enhancement; thus, it
is not entitled to a presumption of truth. See /gbal, 556 U.S. at 678. In short, most of
Plaintiff's check-interception allegations are pure conjecture, and the few allegations with
some factual basis da not have sufficient support for the Court to cansider them plausible.
The Court therefore finds implausible Piaintiff's far-fetched allegation of a deliberate,
ongoing scheme to intercept inmates' stimulus checks for the benefit of CoreCivic and
CoreCivic staff members. See Cooney v. Rossiter, 583 F.3d 967, 971 (7th Cir, 2009)
("{L]itigation ... alleging ... a vast, encompassing conspiracy ... must meet a high standard
of ptausibility.”). For ail of these reasons, Plaintiff fails to state a claim regarding the
interception of stimulus checks.

5. Claim E: Interception of Legal Mail

Claim E is titled "Legal Mail interception.” (Doc. No. 27 at 44.) This claim alleges that TTCC
Case Manager O'Daniel and Mailroom Supervisor Doe intercepted the original complaint in
this case {en route from Plaintiff to this Court), allowing it to be sent to this Court anly after
Plaintiff filed an emergency grievance on the matter. Plaintiff fails to state a claim on this
basis as a matter of fact and law. )

The record reflects that prison officials submitted the original complaint for mailing to this
Court ane week before Plaintiff filed the emergency grievance. That is, the pestmark on the
envelope containing the complaint is February 17, 2021, and Plaintiff dated the emergency
grievance February 24, Plaintiff seems to believe that O'Danie! “and/or" Supervisor Doe
must have placed a false postmark on the envelope to cover up the interception because
the Court did not receive the Comptaint until February 26. But that is unsupported
speculation that is rendered implausible by the exhibits to the corrected Amended
Complaint. See Nofan, 991 F.3d at 707 (explaining that, when an exhibit to a complaint
contradicts allegations, “the exhibit trumps the allegations”™) (quoting Williams, 498 F. App'x
at 536). "The plausibility of an inference depends on a host of considerations, including
common sense and the strength of competing explanations for the defendant's conduct.”
16630 Southfield Ltd. P'Ship v. Flagstar Bank, F.S.8., 727 F.3d 502, 504 (6th Cir. 2013)
(citing /qbal, 556 U.8. at 682; Twombly, 550 U.S. at 567). Here, given the postmark on the
envelope, and the absence of alleged factual matter to support his speculative assertion
that prison officials falsified the postmark date, the complaint far more likely experienced an
ordinary mail delay than intentional interception by prison officials. Because Plaintiffs
allegation of interference with his legal mail is implausibie, he fails to state a claim on this
basis.

*16 Moreover, even if prison officials delayed delivery of the original complaint, he fails as a
matter of law to state an access-to-courts claim. As discussed above, this claim requires
Plaintiff to allege that he suffered actual prejudice to his pursuit of a non-frivolous legat
claim. See Lewss, 518 U.S. at 351. "Examples of actual prejudice to pending ar
contemplated litigation include having a case dismissed, being unable to file a complaint,
and missing a court-imposed deadline.” Harbin-Bey v. Rutter, 420 F.3d 571, 578 (6th Cir.
2005) {citing Jacksan v. Gill, 92 F. App'x 171, 173 (6th Cir. 2004)). And as the course of
litigation in this case reflects, any delay between Plaintiff delivering the original complaint to
prison officials and the Court receiving the complaint did not prejudice Plaintiff in any way.
Accordingly, Plaintiff fails to state a claim via Claim E.

6. Claim F: Retaliatory Transfer and Withholding Plaintiff's Personal Property

The remainder of Claim £ is titled “Sudden Transfer/Withholding Plaintiff Song's Personal
Property.” (Doc. No. 27 at 48.) In pertinent part, this claim begins with a recounting of two
grievances and a letter Plaintiff submitted alleging that TTCC officials were continuing to
salicit tax fraud in 2021. One grievance was filed against Warden Byrd, and the other was
filed against Law Librarian Grady. Plaintiff asserts that TTCC officials retafiated against him
for submitting these documents by suddenly transferring him to NWCX while the latter
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grievance was in first-fevel review. Plaintiff alleges that he lost personal property as a result
of the transfer and that prison officials have not sent him his LEP tools that were kept in the
TTCC library. The Court will consider Plaintiff's retaliation claim before addressing Plaintiff's
allegediy withheld property.

a. Retatiation
To reiterate, a First Amendment retaliation claim requires a prisoner to plausibly aliege that
“(1) he engaged in protected conduct, (2) the defendant took an adverse action that is
capable of deterring a person of ‘ordinary firmness from continuing to engage in that
conduct,’ and (3) 'the adverse action was motivated at least in part by the {prisoner's]
protected conduct.’ " Hilf, 630 F.3d at 472 (6th Cir. 2010) (quoting Thaddeus-X, 175 F.3d at
394). Here, Plaintiff fails to state a claim because he was not engaging in protected
conduct when he submitted the grievances and letter that allegedly led to the transfer.

Prisoners do not have a constitutionally protected right to fite grievances that are
“frivolous,” or to file grievances in a manner that is “[albusive or manipulative.” Maben, 887
F.3d at 264 (internal citations and guotation marks omitted). The grievance against Byrd
(Doc. No. 27-2 at 51-54 ("Byrd Grievance”)} and Plaintiff's letter to TTCC officials (Doc. No.
27-2 at 36-37) are attached as exhibits to the corrected Amended Complaint. The
grievance against Grady is not. Considering the exhibits along with Plaintiff's description of
the grievance against Grady, however, the Court concludes that these submissions were
both frivolous and abusive or manipulative.

First, as explained throughout this apinion, Plaintiff's underlying concerns in these
submissions—TTCC officials’ alleged continued tax-fraud solicitation and stimulus-check
interception in 2021—are frivolous. Plaintiff therefore was not engaged in protected
conduct in making these submissions. See Clark, 413 F. App'x at 812—13.

Second, it is also clear that Plaintiff was using these submissions to pursue a personal
campaign against Law Librarian Grady because Plaintiff was upset that he was fired from a
position in the library. The first among these submissions was the Byrd Grievance. This
grievance is dated March 12, 2021, and it essentially blames Byrd for all of the wrongdoing
alleged in this action (and more). Among other things, Plaintiff used this grievance to
complain that Law Librarian Grady fired him from working in the library, Plaintiff stated: “As
God is the witness, she will pay for that one way or the other.” (Doc. No. 27-2 at 53.)
Plaintiff also wrote: “l am a legal aide. | wili do legal work one way or the other.” {{d. at 51,
54.) The letter to TTCC officials, dated April 27, 2021, focuses on the alieged continuation
of tax-fraud solicitation and stimutus-check interception in 2021, Within this letter, Plaintiff
refers to Grady as an “anti-governmentalist who is trying to hurt our Government,
financially & economically.” (fd. at 37.) Plaintiff also states: “Someone must stop Ms.
Willetta Grady, the CoreCivic employee, TTCC library staff.” (/d.) As to the grievance
against Grady, Plaintiff alleges only that it concerned Grady's alfeged continued solicitation
of tax fraud, and that it was in first-level review when he was transferred on May 21, 2021.
(Doc. No. 27 at 48—49.)

*17 In short, Plaintiff stated in the Byrd Grievance that Grady would “pay for” firing him from
the library "one way or the other,” he stated in the letter to TTCC officials that Grady was an
“anti-governmentalist” whom “someone must stop,” and he filed a grievance against Grady
repeating his frivolous concern of tax-fraud solicitation. Such abusive or manipulative
behavior is not protected conduct. See King, 680 F.3d at 699.

The Court also notes that part of the relief Plaintiff requested in the Byrd Grievance was
transfer to a facility that is not operated by CareCivic. (Doc. No, 27-2 at 51, 54.) It does not
appear that Plaintiff was transferred as a direct result of that request, given that the

grievance response states (among other things)8 that Plaintiff could “request a transfer to
a state facility by writing [and]} submitting the request to the Classification Coordinator [at]
each site.” (/d. at 56.) But Plaintiff did receive this relief when he was transferred to NWCX,
which is not operated by CoreCivic.

Additionally, based on a letter Plaintiff sent to the TTCC grievance chairperson after his
transfer to NWCX, Plaintiff had no less than thirteen grievances pending at TTCC that had
not completed every level of review as of June 18, 2021, (/d. at 46—47 (Exhibit 18,
Reconstructed Letter).) And a prisoner can “legitimately be transferred in order ‘to give
prison staff a respite from his continuous barrage of grievances’ " where doing so allows
prison administratars * 'to maintain the peaceful management of the prison by reducing the
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tension between the staff and [the prisoner] without discouraging him from seeking redress
of his grievances.' " Griffin, 563 F. App'x at 416 (quoting Ward v. Dyke, 58 F.3d 271. 274
(8th Cir. 1995}). Although Plaintiff alleges that he has not had access to his LEP tools since
his transfer to NWCX, that has not prevented Piaintiff from submitting numerous filings in
this case since that time (see Doc, Nos. 22-23, 25, 27-40), including the corrected
Amended Complaint that is currently before the Court. Plaintiff also filed many more
grievances after his transfer to NWCX. (See Doc. No. 25 at 1; Doc. No. 27 at 49; Doc. No.
40 at 8 (listing 22 grievances that Plaintiff allegedly filed at NWCX).) Transfer to NWCX
thus did not prevent Piaintiff from exercising his canstitutional right to seek redress of
grievances. Far all of these reasons, Plaintiff fails to state a retaliation claim arising from
his transfer to NWCX.

b. Withholding Property.
Plaintiff asserts that prison officials “iftegally” withheld his personal property following his
transfer to NWCX. (Doc. No. 27 at 49-50.) The Court construes this as a procedural due
process claim. See Garrison v. Waiters, 18 F. App'x 329, 332 (6th Cir. 2001) (concluding
that a “district court properly concluded that [a prisoner's] allegations involve{d] procedural
due process rights” where the prisoner alleged that prison staff deprived him of personal
property, i.e., a photo album). Plaintiff does not specify whether this deprivation of property
was negligent or intentional. (See Doc. No. 27 at 49-50.) Either way, hawever, the
“negligent or intentional deprivation of property is not actionable under § 1983, Garrison,
18 F. App'x at 332 (citing Daniels v. Williams, 474 U.S. 327, 328 (1986)), “unless the state
fails to provide the plaintiff with an adequate post-deprivation remedy.” /d. (citing Parratt,
451 U.S. at 543). Tennessee provides an adequate remedy. See McMillan, 136 F. App'x at
820 (citing Brooks, 751 F.2d at 189). Plaintiff therefore fails to state a procedurat due
process claim on this basis.

*18 The Court also recognizes, as addressed above, that some of the allegediy withheld
property included Plaintiff's LEP tools. Plaintiff asserts that the deprivation of his LEP tools
violated his rights to access the courts and to equat protection. (Doc. No. 27 at 49.) But
Plaintiff does not allege that this deprivation resuited in “actual prejudice to pending or
contemplated litigation,” so he fails to state an access-to-courts claim. See Harbin-Bey, 420
F.3d at 578 {citing Jackson, 92 F. App'x at 173). And Plaintiff does not provide any factuat
allegations specifically to the effect that the deprivation of his property was motivated by his
membership in a protected class. so he likewise fails to state an equal protection claim.
Bishawi v. Ne. Ohio Corr. Ctr., 828 F, App'x 339, 345 (6th Cir. 2014) {citing Harden-Bey,
524 F.3d at 796). For all of these reasons, Plaintiff fails to state a claim arising from the
withholding of his personal property following his transfer to NWCX.

7. Claim G: TDOC's Cover-Up of CoreCivic's Corruption \

Claim G is titled “Deeply Rooted Corruption in for-prafit private: prison CareCivic-run TTCC
and the endless cover-up by TDOC.” (Doc. No, 27 at 52.) This claim alleges that TTCC has
been corrupt for six years, and that TTCC staff “openly and widely” smuggled drugs into
the facility during the pandemic. {/d.) This claim also alleges tha: TDOC must have covered
up this corruption because otherwise TFCC would not have survived yearly audits. (/d.) In
exchange for the cover up, Plaintiff alleges, CoreCivic has “possibly” given TDOC staff and
their family members “fringe benefits and under-table-compensations ... such as car
{payment), estate, building, house, tuition, ... business opportunities, and cash money.”
{d.) The Court construes this as a conspiracy claim.

To "successiully plefald a § 1983 conspiracy,” Plaintiff must allege “that (1) a single plan
existed, (2) the conspirators shared a conspiratorial objective to deprive the plaintiffs of
their constitutional rights, and (3) an overt act was committed.” Revis v. Meidrum, 489 F.3d
273, 290 {6th Cir. 2007) (citing Memphis. Tenn. Area Loc.. Am. Postal Workers Union, AFL-
CiO v. City of Memphis, 361 F.3d 898, 905 (6th Cir. 2004)). For two reasons, Plaintiff fails
to state a claim.

First, “[ijt is well-settled that conspiracy claims must be pled with some degree of specificity
and that vague and conclusory allegations unsupported by materiaf facts will not be
sufficient to state such a claim under § 1983." Moldowan v. City of Warren, 578 F.3d 351,
395 (6th Cir. 2009) (quoting Gutierrez v. Lynch, 826 F.2d 1534, 1538 (6th Cir, 1987)). Thus,
Plaintiff's conclusory and speculative allegations of a wide-ranging conspiracy to cover up
wrongdoing at TTCC fail to state a claim. See Huft v. Baker, No. 1:11-CV-623, 2011 WL
5361061, at "10 (W.D. Mich. Nov. 4, 2011) (“A simple allegation that defendants conspired
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to cover up wrongful actions is too conclusory and too speculative to state a claim of
conspiracy.”} (citing Birrefl v. Michigan, No. 94-2456, 1995 WL 355662, at *2 (6th Cir. June
13, 1995)).

Second, for the reasons discussed throughout this opinion, Plaintiff fails to state a claim
arising from Claims A through F, which set forth the alleged predicate constitutional
violations underlying the conspiracy. (See Doc. No. 27 at 52 (alleging a conspiracy to cover
up corruption “while inmates suffered due to the Tennessee Prison officials violation as
mentioned Claims A~F").) Accordingly, “any claim of canspiracy with respect to these
aflegations necessarily fails.” Weatherspoon, 2017 WL 3923335, at *4 {citing Stricker v.
Twp. of Cambridge. 710 F.3d 350, 365 (6th Cir. 2013)).

8. Failure to State a Claim Against Supervisors and TDOC Officials

Finally, in addition to Plaintiff's underlying claims being without merit, Plaintiff also fails to
allege the level of personal involvement necessary to impose liabitity on several
Defendants under Section 1983, “Section 1983 liability must be premised on more than ...
the right to control one's employees.” Everson v. Leis, 556 F.3d 484, 496 {6th Cir. 2009)
(citing Shehee v. Luttrelf, 199 F.3d 295, 300 (6th Cir. 1999)). “A supervisory official's failure
to supervise, control or train [an) offending individual is not actionable unless the supervisor
‘either encouraged the specific incident of misconduct or in some other way directly
participated in it.” " Jones v. Clark Cnty.. Ky, 959 F.3d 748, 761 (6th Cir. 2020) (quoting
Shehee, 199 F.3d at 300).

*19 Here, Plaintiff does not make factual allegations specifically indicating sufficient
personal involvement by TTCC Warden Byrd, Assistant Chief of Unit Management Harris,
CoreCivic CEO Hininger, TDOC Commissioner Parker, or Assistant TDOC Commissioner
Dotson. That is because “[t]he ‘deniaf of administrative grievances ar the failure to act by
prison officials does nat subject supervisars to liability under § 1983.” Grinter v. Knight, 532
F.3d 567, 578 (6th Cir. 2008) (quoting Shehee, 199 F.3d at 300). To the extent that Plaintiff
is attempting to impose liability on these Defendants (or any other Defendants) for handling
his grievances improperly under applicable prison policies, Plaintiff likewise fails to state a
claim. See Hursey v. Anderson. No. 16-1146, 2017 WL 35282086, at *2 (6th Cir. Mar. 31,
2017} (citations omitted) (affirming dismissal of prisoners claims “premised on the
mishandling of his grievances or violation of the prison’s policies"). '

. Iit. MOTION FOR PRELIMINARY INJUNCTION (Doc. No. 40}
After Plaintiff's transfer fram NWCX to his current place of confinement, Northeast
Correctional Complex (NECX), Plaintiff filed @ motion requesting that the Court enter a
preliminary injunctive order requiring prison officials to transfer him back to NWCX, transfer
him to a housing unit at NECX where gang-affiliated inmates do not reside, respond to his
grievances, and provide him adequate medical treatment and legail assistance. {Doc. No.
40 at 6.) Preliminary injunctive relief is “an extraordinary and drastic remedy.” S. Glazer's
Distribs. of Ohio, LLC v. Great Lakes Brewing Co., 860 F.3d 844, 849 (6th Cir. 2017)
(guoting Munaf v, Geren, 553 U.8. 674, 689-90 (2008)). In deciding whether to grant a
preliminary injunction, the Court considers: (1) whether the moving party has a strong
likelihood of success on the merits; (2) the threat of irreparable injury to the moving party;
{3) potential harm the injunction would cause to third parties; and (4) the public interest. /d.
(citing Bays v. City of Fairborn, 668 £.3d 814, 818—19 (6th Cir. 2012)). Regardiess of how
these factors balance, however, the Court cannot issue a preliminary injunction "where
there is simply ne likelihood of success on the merits.” Id. (quoting Winnett v. Caterpilfar,
{ric., 608 F.3d 404, 408 (6th Cir. 2010)).

Here, for the same reasons that this action must be dismissed. Plaintiff cannot demonstrate
a likelihood of success on the merits. Moreover, Plaintiff's requests for injunctive relief are
unrelated to the claims asserted in the corrected Amended Complaint, and the Court “may
not grant injunctive relief lo remedy an alleged [constitutional] violation” that “is not at issue
in th[e] suit” before the Court.® See King v. Zamiara, 788 F.3d 207, 217-18 (6th Cir. 2015)
{citing De Beers Consol. Mines, Ltd. v. United States, 325 U.S. 212, 220 (1945)); see also
Colvin v. Caruso, 605 F.3d 282, 300 {6th Cir, 2010) (°[A] party moving for a prefiminary
injunction must necessarily establish a relationship between the injury claimed in the
party's motion and the conduct asserted in the complaint.”) (quoting Devose v. Herrington,
42 F.3d 470, 471 (8th Cir.1994)), Accordingly, Plaintiff's motion for a preliminary injunction
will be denied.
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W. MOTION TO APPOINT COUNSEL (Doc. No. 33)
Plaintiff requests the appointment of counsel. (Doc. No. 33.} “The appointment of counsel
in a civil proceeding is not a constitutional right and is justified only in exceptional
circumstances.” Lanier v. Bryant, 332 F.3d 999, 1006 (6th Cir. 2003) (citing Lavado v.
Keohane, 992 F.2d 601, 604-05 (6th Cir. 1993)). Because this case is subject to dismissal
at the initial review stage, the appointment of counsel is not warranted. See Richmond v,
Settles. 450 F. App'x 448, 452 (6th Cir. 2011) (citations omitted) (“Counsel should not be
appointed ... where a pro se litigant's claims are frivolous or when the chances of success
are extremely slim.”). This motion will be denied.

V. MOTION TO SEAL (Doc. No. 30)
*20 Plaintiff requests that the Court place under seal the name of a TTCC inmate
referenced in the corrected Amended Complaint and direct all parties in this case to refer to
this inmate using a redacted form. (Doc. No. 30 (“Motion to Seal”), at 2-3.) Plaintiff also
requests that the Court seal a portion of his request for relief in the corrected Amended
Complaint. (See id. at 3.)

There is “a ‘strong presumption in favor of openness’ as to court records.” Shane Grp., inc.
v. Blue Cross Blue Shield of Mich., 825 F.3d 299, 305 {(6th Cir. 2016) (quoting Brown &
Williamson Tobacco Corp. v. F.T.C., 710 £.2d 1165, 1180 (6th Cir. 1983)). The proponent of
sealing has a heavy burden requiring that party to “analyze in detail, document by
document, the propriety of secrecy, providing reasons and legal citations.” /d, (quoting
Baxter int'l, Inc. v. Abbolt Labs., 297 £.3d 544, 545 {7th Cir, 2002)); see also M.D. Tenn.
Local Rule 5.03(a)-(b) (("[Tihe party who ... seeks to restrict access to the materials retains
the burden of” "demonstrat[ing] compelling reasans to seal the documents ... Generally,
only trade secrets, information covered by a recognized privilege (such as the attorney-
client privilege), and information required by statute to be maintained in confidence is
typically enough to overcome the presumption of public access.”). To carry this heavy
burden, Plaintiff must show that sealing the case in the requested manner will prevent “a
clearly defined and serious injury[.]" Shane Grp., 825 F.3d at 307 (quoting In re Cendant
Corp.. 260 F.3d 183, 194 (3d Cir. 2001)). Plaintiff has made no such showing. Therefore,
the Motion to Seal will be denied.

VL. MOTION TO AMEND (Doc. No. 31) AND TO SERVE (Doc. No. 32)
Plaintiff filed a "Motion to Amend Defendants' Names and Addresses” (Doc. No. 31},
requesting that the Court “automaticfally] amend Defendants[] full names and addresses.”
Piaintiff also filed a Motion to Serve {Doc. No. 32), requesting that the Court instruct the
U.8. Marshals to serve process on Defendants. Because this case is not proceeding past
the initial review stage, these motions will be denied as moot.

VIl CONCLUSION
For these reasons, this action will be dismissed with prejudice for failure to state a ¢'aim
upon which relief may be granted under Section 1983, Plaintiff's motions for exhibits ,Doc.
Nos. 28, 29) and to supplement (Doc. No. 34) will be granted. Plaintiff's moticns requesting
a preliminary injunction (Doc. No. 40), the appointment of counse! (Doc. No. 33}, and to
seal (Doc. No. 30) will be denied. Plaintiffs motians requesting to amend Defendants’
names and addresses (Doc. No. 31) and to serve Defendants (Doc. No. 32) will be denied
as moot.

An appropriate Order will be entered.
Al Citations

Slip Copy, 2022 WL 508033, 129 A F.T.R.2d 2022-765

Footnotes
- . e o s - e - O |
1 The Court herein will refer to the Amended Complaint thus amended as the
“corrected Amended Complaint.”
2 This screening requirement is applicable here even though Plaintiff paid the

full filing fee; the statute does not render such screening inapplicable based
on the plaintiff making such payment. See 28 U.S.C. § 1915A.
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Al the initial review stage, the Court is "permitted to consider materials
attached to the complaint, and [ ] will reference exhibits that {Plaintiff)
attached to his complaint when these attachments clarify matters.” Arauz v,
Bell, 307 F. App'x 923, 925 n.1 (6th Cir. 2009) (citations omitted).

The corrected Amended Complaint includes Plaintiff's analysis of how Scholf
applied to TTCC prisoners. (Doc. No. 27 at 26-27, 40.) This analysis is not
factual matter that the Court must accept as true, and the Court will
independently consider Scholl below. In short, however, Scholl involved “a
nationwide class of incarcerated individuals sufing] over the” internal
Revenue Service (IRS) withholding stimulus checks from inmates. Terry v.
Yellen, No. 3:21-¢v-33, 2021 WL 2587237, at *1 (S.D. Ohio June 24, 2021)
(citing Scholl v. Mnuchin {“Scholl '}, 483 F. Supp. 3d 1008, 1021-22 (N.D.
Cal. 2020)). The prisoners “ultimately obtained a permanent nationat
injunction barring the IRS fram withholding EIPs solely on the basis of a
person's incarcerated status.” Hudson v. Dep't of Treasury, No. 1:21-cv-392,
2021 WL 56782471, at *2 n.2 (W.D. Mich. Dec. 7, 2021) (citing Schoil v.
Mnuchin ("Scholf I}, 494 F. Supp. 3d 661 (N.D. Cal. 2020)).

The Court notes that the applicable term here does appear to be “hand copy”
rather than "hard copy,” hased both on its appearance and the fact that,
elsewhere on the same page, Sgt. Lopez wrote that Plaintiff “hand copied
company email.” (Doc. No. 27-2 at 15).

The Court received this second complaint on March 2. 2021, which initiated
the opening of a new case. See Case No. 3:21-cv-00175, Doc. No. 1. That
case was soon consolidated with this case, and all filings have been made in
this case since. {(See Doc. No. 9.)

As discussed above, Plaintiff intends for the Court to consider many exhibits
as attachments to the corrected Amended Complaint, (See Doc. Nos. 1-1, 1-
2, 27-1, 27-2 (comprising 47 enumerated exhibits totaling 176 pages (some
pages blank)).) Exhibits will be referenced where relevant throughout the
analysis.

This grievance response also states that the Byrd Grievance “addresses
multiple issues that span across one y[ear]” and that there was “no evidence
to support any of the allegations contained w(ith]in this grievance.” (Doc. No.
27-2 at 56.)

To challenge any allegedly unconstitutional conditions of confinement at
NECX, Piaintiff must bring a separate Section 1983 case against the persons
or entities directly responsible for those conditions. Such a case should be
filed in the proper judicial district. See 28 U.S.C. § 1391(b) (setting forth the
proper venue in which to bring a civil action). The Court expresses no opinion
on the viability of any case Plaintiff may file in the future.

End of
Document
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