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ORDER AND JUDGMENT"

Before MORITZ, EID, and CARSON, Circuit Judges.

Alonzo G. Davisoh, an Oklahoma inmate proceeding pro se,! brought four
claims under 28 U.S.C. § 2241. After determining three claims were untimely, the
district court dismissed them with prejudice. Finding the remaining claim was an

unauthorized second or successive claim under 28 U.S.C. § 2254, the district court

* After examining the briefs and appellate record, this panel has determined
unanimously that oral argument would not materially assist in the determination of
this appeal. See Fed. R. App. P. 34(a)(2); 10th Cir. R. 34.1(G). The case is therefore
ordered submitted without oral argument. This order and judgment is not binding
precedent, except under the doctrines of law of the case, res judicata, and collateral
estoppel. It may be cited, however, for its persuasive value consistent with
Fed. R. App. P. 32.1 and 10th Cir. R. 32.1.

I Because Mr. Davison proceeds pro se, we construe his filings liberally.
See Garrett v. Selby Connor Maddux & Janer, 425 F. Jd 836, 840 (10th Cir. 2005).
But we do not act as his attorney. See id.



dismissed it without prejudice for lack of jurisdiction. The court then granted a
certificate of appealabili;cy (COA) as 'to the claifns it dismissed as untimely.
Mr. Davison challeﬁges the dismissal of one of those claims. Exércising jurisdiction
under 28 U.S.C. §§ 1291 and 2253(a), we affirm.
BACKGROUND

A jﬁry convicted Mr. Davison in 2002 of one count of lewd molestation
(Count 1), and one count of sexually abusing a minor child (Count 2). The state trial
court sentenced him to 50 years of imprisonment on Count 1 and 75 years of
imprisonment on Count 2, to be served consecutively. On appeal, the Oklahoma
Court of Criminal Appeals (OCCA) affirmed the convictions, but it modified the
sentences to 45 years of imprisonment on each count, to be served concurrently.

Mr. Davison was under the impression he would be eligible for parole once he
had served 1/3 of his sentences. See Okla. Stat. tit. 57, § 332.7(B) (2000). In 2017,
having served 15 years of the 45-year sentences, he wondered why he had not yet
heard about parole.: He discovered the Oklahoma Department of Corrections
(ODOC) was administering his sentence for Count 1 under the 85% rulé, see Okla.
Stat. tit. 21, §§ 12.1, 13.1, meaning he would not be eligible for parole until he had
served 85% of his sentence ahd could not accrue credits that would reduce the
sentence to less-than 8§5% of the sentence imposed. In contrast, ODOC was
administering the sentence for Count 2 under the 1/3 rule. Upon Mr. Davison’s
inquiry and request for a correction with regard-to Count 1, however, ODOC

determined the :85% rule applied to both sentences. While he was grieving the
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application of the 85% rule, Mr. Davison also came to believe he was missing earned
credits from 2002 until 2009. ODOC responded that fhe stateﬂauditor had audited his
file in 2009 and any discrépancies héd been corr‘ected at that time.

Mr. Davison unsuccessfully pursued relief in state court, then filed his
federal-couri application under § 2241.. He asserted four claims: (1) the state was
improperly exeéuting his sentence for Count 2 with regard to the percentage of time
he was requifed to éerve and the denial of earne"d cre(iits; (2)'the state had improperly
denied him earned credits between 2002 and 2009; (3) the state trial court “lacked . . .
jurisdiction to impose an 85% sentence [for] Count One,” R. at 9; and (4) his
“[jJudgment and [s]entences should be amended to say what it is meant to say,”

R. at 10. The state responded, not only invoking timeiiness and exhaustion, but also
arguing claims three and four properly were § 2254 claims and, as such, were barred
as unauthorized second or successive claims.

The district court rejected the state’s § 2254 argument as to claim four, but it
held that claim three was an unauthorized second or successive § 2254 claim. It also
held that claims one, two, and four were barred by the one-year limitations periqd in
28-U.S.C. § 2244(d)(1). The district court Jater granted a COA as to claims one, two,

and four. Mr. Davison appeals only the dismissal of claim four.?

2 In his opening brief, Mr. Davison challenges the dismissal of claims one,
two, and four, and he requests a COA for claim three. In his reply brief, however, he
explicitly abandons claims one, two, and three, stating “claims one and two of [the]
section 2241 [h]abeas [p]etition can be consolidated into claim [f]our” and
“Petitioner request[s] leave from this court to have claims one, two, and three
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- DISCUSSION

Claim four a_11¢ged Mr. Davison’s “[jJudgment and [s]entences should be
amended to say what it is meant to say.” R. at 10. The state argues the district court
lacked jurisdiction to decide this claim. Mr. Davison conténds the district court erred
in holding the claim was untimely. |
I Claim fqur was not a second'.or successive § 2254 claim.

Before the district court, Mr. Davison exjalaincd his argument in claim four is
“that his Judgment and Sentences do not indicate the percentage he is required to
serve before parole consideration[,] . . . and the infirmity . . . [is] causing ODOC to
administer his sentences in Count one and two under the 85% Rule.” R. at 250.
Based on this explanation, the district court rejected the state’s suggestion that claim
four was an unauthorized second or successive § 2254:claima. On appeal, the state
renews its assertion that the district court lacked jurisdiction to decide this claim.

“Petitions under § 2241 are used to attack the execution of a sentence, in
contrast to § 2254 habeas and § 2255 proceedings, which are used to collaterally
attack the validity of a conviction and sentence.” Mcintoshv. U.S. Parole Comm 'n,
115 F.3d 809, 811 (10th Cir. 1997) (citation omiitted). it does not appear claim four
challenges the validity of the judgment and sentences :themselves—Mr. Davison
would remain convicted of the offenses and sentenced to the same terms of

imprisonment. Rather, claim four alleges certain omissions from the documents

dismissed from these pleadings.” Aplt. Reply Br. at 1-2. We therefore treat this
appeal as challenging only the dismissal of claim four: " '

4 .



affect the administration of the sentences. Because Mr. Davison tied claim four to
the executicn of his sentence,'we cannot conclude the district court erred in allowing
the claim to proceed under § 2241.3

II.  Claim four was untimely.

A. Legal Standards |

Under § 2244(d)(1), “[a] l-year perlod of limitation shall apply to an
apphcailon for a writ of habeas corpus by a perqon in uustody pursuant to the
Judgment of a State court.” This limitation applies to applications under § 2241 as
well as under § 2234, See Dulworth v. Evans, 442 F.3d 1265, 1268 (10th Cir. 2006).
The statute provides for tolling to allow a prisoner to exhaust state-court remedies:
“The time during which a properly filed application for State post-conviction or other
collateral review with respect to the pertinent judgment or claim is pending shall not
be counted toward any period of limitation under this subsection.” § 2244(d)(2). We
review. the application of § 2244(d)(1) de novo, see Fieming v. Evans, 481 F.5d 1249,

1254 (10th Cir..2007), but we review underlying findings of fact for clear error,

see Clork v."Oklahoma, 468 F.3d 711, 714 (10th Cir. 2006). .~ - -

3 The district court stated that “reasonably cons{rued,. claim four, as described
in the petition, does not state a cognizable habeas claim under either § 2241 or
§ 2254.” R. at 281-82. Nevertheless, it considered the timeiiness of the claim.
Because we affirm the district court’s determination regarding timeliness, we need -
not consider further whether or to What extent ciaim tour s allegatlons state a
cognizable habeas claim. " -



B. Timeline

The record establishes the following timeline of events relevant to claim four:

February 6, 2018: Mr. Davison exhausted his administrative remedies

February 7, 2018: the bne-year limitations period began
June 8, 2018: Mr. Davison filed a'state postconviction application

-Af)vril 8,2019: the OCCA affirmed the de‘nial"'of the application

June 24, 2019: Mr. Davison filed a state motion to alter or amend the
judgment

September 18, 2019: the state trial court denied the motion to alter or
amend

December 23, 2019: Mr. Davison filed a notice of intent to appeal

January 21, 2020: Mr. Davison filed a pétitioh in error with the OCCA

April"é(), 2020: the OCCA decline:d juri!idictidh and dismissed the
appeal as untimely .

May 11, 2020: Mr. Davison filed a state-court motion for an
out-of-time appeal ‘

October 5, 2021: Mr. Davison filéd a mandarus petition seeking an
order directing the state trial court to rule on his motion

October 15, 2021: the OCCA denied relief on the merits

C. The district court did not err in caléulatinag'exéludabie time.

The district court excluded theA period‘betweenlj une. g,2018, and April 8,

2019, while Mr. Davison’s state postconviction application was pending. Neither

party disputes the decision to exclude that time. As Qf"Apvril,9, 2019, therefore,

Mr. Davison had 243 days of the one-year period remaining.
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The district court also e;cluded time for Mr. Davison’s state-court motion to
alter or amend. Specifically, it excluded the period from June 24;2019, when
Mr. Davison filed the motion, until October 18, 2019, the date the court determined
he failed to per'fect: an appeal from the state court’s déﬁial of the motion.* By the
district court’s calcﬁlation, that left 167 days—the 243 days remaining as of April 9,
2019, minus the 76 days between April 9 and June 24. The 167 days ran out before
Mr. Davison filed his May 11, 2020, state-court "m(l)ti-olri for leave to pursue an
out-of-time appeal. The district court therefore declined to exclude any dates related
to the motion for an out-of-time appeal.

Mr. Davison challenges the calculation of excludable periods attributable to
the motion to alter and amend and the motion for an cut-of-time appeal. He asserts
he did not receive a copy of the state court’s September 18, 2019, order denying his
motion to alter or amend until December 16, 2019. He points out he filed a notice of
intent to appeal on December 23, 2019, and a petition in error on January 21, 2020.
Then, after the OCCA dismissed his appeal as untimely on' April 30, 2020, he filed
his May 11,2020, motion for an out-of-time appeal. The state trial court never ruled
on that-motion, forcing Mr. Davison to file a petition for a writ of mandamus with the

OCCA on Octeber-5, 2021, which the OCCA denied (on the merits) on October 15,

* The district court excluded 30 days for the time to appeal. Before this court,
the state notes that authorities differ over whether the time to take an appeal from a
post-conviction motion is 20 days, 30 days, or 60 days. In declining jurisdiction, the
OCCA held Mr. Davison had 60 days to file his'appesi. But because the result does
not change even if the district court should have excluded 60 days rather than 30
days, we need not decide which appeal period anphes

7



20_21" Based on these events, Mr. Davison argues the ‘d“istri.ct court should have
excluded the entire time period from June 24, 2019, to October 15, 2021.

The district court correctly ‘d¢élined to do so because the December
2019/] a:rluary 2_'020 appeal of the ciien;fall.of the rx;xgc')tion "té alter or amend was not
“p.;ropelxlfly filed” as ':r':equired by § 2244(d)(2). “[:A] ‘p'r'operl'y"_ filed’ application is one
ﬁfed aécording to the filing requirements for a motion for state post-conviction
reiief,” including the “time of filing.” Adams v. LeMaster, ‘223 F.3d 1177, 1181
(10th Cir. 2600} (internal quotation marks omitted). Because the OCCA declined
Jurisdiction and dismissed the appeal because it was not timely filed, the district court
did not err in declining to exclude time for that appea%} -See Loftis v. Chrisman,
812 F.3d 1268, 1272 (10th Cir. 2016) (“[Blased on the OCCA’s conclusion that
Petitioner’s state post-conviction appeal was untimely-as a matter of state law, the
district court correctly held that this é,ppeal' did not stzztuto-rﬂy toll the federal
limitations peribd, which expired while Petitioner’s post-conviction appeal was stiH
languishing in the state court.”); Hoggro v. Boone, 150°F.3d 1223, 1226 n.4
(10th Cir. 1998). (“We may not count'the additiohal time during which Hoggro
appealéd the dénial of his application for post-conviction relief because that appeal
was untimely.”). |

With 167 days left to run as of October 19, 2039 (the day after Mr. Davison
failed 10 perfect his state-court appeal), the limitations period expired on April 2,
2020, before Mx: Davison filed his May 11, 2020, state-court motion to file an out-of-

time appeal. That being so, the district court cosrectly declined to exclude any time
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attributable to that motion. See Claijk, 468 F‘.3d at 714 (“Only state pgtitions for
pg_st_—,cqnvi_ctiqn,rqu;:_f filed y&__lithin th_e_ one yearga,llo}w;d by AEDPA Will toll the
statute of limitations.”). 3

Before this court, Mr. Davison invokes eﬁuitable tolling, asserting the state
cqurj[.h‘i-ndere.d‘ him. in pursuing a timgly appeal Pecaug:g it d1d not promptly mail him
a :c'opyv_of the S@pte;{nbe;"l& 2019, order, and h¢-dilig§ptly ;sought, relief. But the
district court stateq it did not “consﬁrge any of Qavisqn’s arguments as demonstrating
that the circumstances of this case would sﬁpport equitable tolling,” R. at 286, and
Mr. Davison does not challenge the district court’s understanding or point to where
he made equitable-tolling factual assertions or arguments in the district court.® We
do not generally consider arguments made for the first'time on appeal, see Harris v.
Sharp, 941 F.3d 962, 975 & n.5 (10th Cir. 2019}, and we decline to depart from the

general rule here.

> This conclusion holds true even if the district court should have excluded
60 days for the appeal period. If 167 days remained as of November 19, 2019, then
the limitations perlod explred on May 4 2020, ‘itlh a week before Mr. Davison filed
the May 11 motion:

6 In his réspo‘ﬁée to the state’s motion to c’iismisé," Mr. Davison stated that he
did not receive a copy of the September 18, 2019, order until December 2019. He
did not allege the state court failed to promptly mail him a copy.
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CONCLUSION

We affirm the district court’s judgment.
Entered forthe Court

Allison H. Eid
Circuit J udge
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flppendix O

UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

ALONZO G. DAVISON, )

Petitioner, ;
V. ; Case No. 21-CV-0515-CVE-CDL
RICK WHITTEN, ;

Respondent. ;

OPINION AND ORDER

Petitioner Alonzo Davison, an Oklahoma prisoner appearing pro se,' petitions this Court for
a writ of habeas corpus under 28 U.S.C. § 2241, primarily raising claims that challenge the execution
of the sentences he is serving under the judgment entered against him in the District Court of Tulsa
County, Case No. CF-2002-1687. Respondent Rick Whitten urges the Court to dismiss the petition
as barred by 28 U.S.C. § 2244(d)(1)’s one-year statute of limitations; for failure to exhaust available
state remedies as required by 28 U.S.C. § 2254(b)(1)(A); and because two claims challenge the
validity of Davison’s sentences, making the petition, in part, an unauthorized second or successive
petition barred by 28 U.S.C. § 2244(b). Having considered the petition (Dkt. # 3), Whitten’s motion
to dismiss (Dkt. # 6) and brief in support of the motion to dismiss (Dkt. # 7), Davison’s response in
opposition to the motion to dismiss (Dkt. # 11), the record of state court proceedings, and applicable
law, the Court grants the motion to dismiss and dismisses the petition.
I. Background

Davison presently is incarcerated at the North Fork Correctional Center, in Sayre, Oklahoma

under the state-court judgment entered against him in the District Court of Tulsa County, Case No.

Because Davison appears without counsel, the Court liberally construes his filings but does
not act as his advocate. James v. Wadas, 724 F.3d 1312, 1315 (10th Cir. 2013).
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CF-2002-1687. Dkt. #3, at 1.> In that case, a jury convicted Davison of lewd molestation (count
one), in violation-of OKLA. STAT. tit. 21, § 1123 (Supp: 2000), and sexual abuse of a minor child
(count two), in violation of OKLA. STAT. tit. 10, § 7115 (2001). Dkt. #7-2, at 1 & n.1. The jury
recommended sentences of 50 years’ imprisonment (count one) and 75 years’ imprisoriment (count
two), and the trial court sentenced Davison accordingly. Dkt. # 7-2, at 1.

As further discussed in the analysis section, the claims Davison asserts in the petition
primarily allége that the trial court and the Oklahoma Department of Corrections (ODOC) have
misapplied, or currently are misapplying, Oklahoma’s sentencing Jaws that require a -person
convictéd of certain crimes to serve 85 percernt of the imposed sentence before he or she will be
eligible for parole and eligible to earh credits thatcan be applied to reduce the length of his or her
sentence:(the “85 percent rule”). The 85 percent rule, effective July 1, 1999, provides that:

-+ A'person committing a felony offense listed in [OKLA. STAT. tit. 21, § 13.1] on or
after March 1,2000, and convicted of the offense shall serve not less than eighty-five
- percent (85%)of the senterice of imprisonment imposed withiti the Department of -
Corrections. Such person shall not be eligible for parole consideration prior to
- servingeighty-five percent (85%)-of the sentencé imposed and such person shall not -+
be eligible for earned credits or any other type of credits which have the effect of
" reducing the length of the 'sentence to- less ‘than ‘eighty-five pércent (85%) of the . -

sentence 1mposed

PP

iOI;(LA STAT tit. 21 § 12 1 (Supp~ 1999) Thestatute that 11sts the felony offenses covered by th1s
hﬂé OKLA STAT tit. 21, § 13 1,as enacted in 1999 1ncluded both crimes that Dav1son commltted
“child abuse as defined in Section 7115 of Title 10 of the Oklahoma Stattutes” and “lewd molestat1on
of a child as defined in Section 1123 of the Oklahoma Statutes.” OKLA. STAT. tit. 21, § 13.1 (Supp.

1999).

For consistency, the Court’s citations refer to the CM/ECF header pagination. - *

2
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The trial court entered judgments and sentences in Davison’s case on November 18, 2002,
reflecting that Davison was convicted of lewd molestation and sentenced to 50 years’ imprisonment
(count one); was convicted of sexually abusing a child and sentenced to 75-years’ imprisonment
(count two); and was -ordered to serve these sentences .consecutively. Dkt. # 3, at 38-39. . The
original judgments and sentences did not reference the criminal statutes violated, the dates the crimes
were committed, or the 85 percent rule. Id.

Represented by counsel, Davison filed a direct appeal in the Oklahoma Court of erminall

Appeals (OCCA), raising six claims. Dkt. #7-2,at 1. Asrelevant to this proceeding, Davison’s fifth

L 6

claim alleged that the trial court’s “[f]ailure to properly answer the jury’s question about pardon and

parole prevented the jury from giving.an informed.assessment of the appropriate punishment.” 1d.
at2. The OCCA rejected that claim, stating, “we find no error occurred when the trial judge refused

to answer the Jury s questlons re gardmg pardon and parole or 1nf0rm them of the ‘ei ghty ﬁve percent

.

rule’ set forth in- 21 O S 2001 §§ 12 1 and 13 1 The tnal court d1d not abuse 1ts dlscret1on by

RIS s VNS PO ¢

denylng the requested mstru(;tlon B Id -at 8 In a:footnotg; the: OCCA explamed that under several

A

of its prior de01s1ons the OCCA “has not requ1red an 1nstruct10n on' the 85% rule be glven ” 1d. at

8 n.10. The OCCA affirmed Davison’s convictions on direct appeal but modrﬁed hrs sentences to

45 years’ imprisonment as to each conviction and ordered that the sentences be served concurrently,

rather than consecutively.ll-i)kt. # 7-2; at8>

The OCCA modified Davison’s sentences because it found that an error occurred regarding
the admission of a videotaped interview of one of the minor victims who also testified at trial
and that the error could not be held harmless as to the jury’s sentencing verdicts. Dkt. # 7-2,
at 6-8. ' L
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On September 13, 2004, after receiving the OCCA’s mandate, the trial court amended the
judgments and sentences (1) to reflect the' OCCA’s modifications and (2) to make additional
changes. Dkt. #3, at 42-43.- The amended judgments and sentences show that Davison was
convicted of sexually abusing a minor, after former conviction of a felony, in violation of OKLA.
STAT. tit. 10, § 7115, for-an offense he committed on August 1, 2001, and senténced to 45 years’
imprisonment (count one); was convicted of sexually abusing a minor child, in violation of OKLA.
STAT. tit. 10, § 7115, for an offense he committed on January 1, 2000, and sentenced to 45 years’
imprisonment (count two); and was ordered to serve these séntences concurrently. Dkt. # 3, at 42-
43; Dkt. # 7-1, at 13.*

Davison filed his first application for postconviction rélief in state’ district court in" April
2013, claiming that trial counsel was ineffective fot several reasons and that appellate counsel was
ineffective for failing to argue that trial counsel was ineffective for thosé same reasons. Dkt. # 7-1,
at 14; Dkt # 7-3:at 1-3. The state district court-denied relief; after an-evidentiary hearing, and the

~OCCA affirmed the denial of postconviction reliéfin April 2015. “Dkt. # 7-3,at'1, 13,
One year later, in April 2016, Davison filed a petition for writof habeas corpus, seeking relief

-under 28 U.S:C. '§ 2254 on claims not relevant'to'this proceeding. Dkt. #7-4, at'1; see also Docket

.-+ Itis not clear from the record why the amended judgment and sentence, as to count one, was
... modified to show aviolation of OKLA. STAT. tit. 10, § 7115. The state court docket sheet and
- the OCCA’s decision both reflect. that the jury found Davisor guilty, as to count one, of
committing lewd molestation, under OKLA. STAT. tit. 21, § 1123. See Dkt..# 7-1, at 8
(docket sheet); Dkt. # 7-2, at 1 n.1 (OCCA opinion noting that Davison’s “lewd molestation
conviction was originally charged as a second count of séxually abusing a minor child, but
jurors convicted him of the lesser crime of lewd molestation™). It is not entirely clear whether
any of Davison’s claims complain of this apparent error in the amended Judgment and
sentence for count one. :
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Sheet, N.D. Okla. Case No. 16-CV-0194-GKF-PJC. In March 2017, this court dismissed the petition
as barred by the applicable one-year statute of limitations.. Dkt. # 7-4, at 1-6. .
Davison-alleges that sometime in December 2017, “when he didn’t come up for parole,” he
“asked his case manager about the administration of his sentences. Dkt. # 3, at-9. He then
discovered that the Oklahoma Department of Corrections (ODOC) was applying the 85 percent rule
“to his count one sentence, for the offense he committed in August 2001, and was applying a prior
Taw, which requires a prisoner to serve 33 percent of a sentence before being eligible for parole, to
his count two sentence, for the offense he committed in January 2000.°. Dkt. # 3, at 9. -One month
later, in January 2018, Davison discovered that he had been denied earned credits between 2002-and
2009.5 Dkt. # 3, at 11, 18. In February 2018, Davison obtained legal documents from an attorney
representing him in a civil matter and, “for the. first time,” Davison saw and compared the
information .ﬁled,inv his criminal case in March 2002,.and the amended: information filed in July
2002. Dkt..# 3, at-10-11, 20. . Davison then learned that the amended information changed the date
of the offense charged in cgunt one-“from January 1,.2000, to .August 2001,” thereby. making his
.count one offense subject to the 85 percent rule: - Dkt. #.3;at 11. .~
' "Davj_son believed that the 85 percent rule did.not apply.to either of his sentences. : Dkt: # 3,

at9. Between December2017 and March 2018, Davison used the ODOC’s grievance process to ask

.- Before Oklahoma .enacted the 85 percent rule, Oklahoma law provided that;:for crimes
» ..+ committed on. or-after July 1; 1998, “any person in the custody: of the Department of
E : Corrections shall be-eligible for consideration for parole who has completed serving
one-third (1/3) of the sentence.” -OKLA. STAT tit. 57,-§ 332 7 (1999)

Under OKLA STAT tit. 57 § 138 some prlsoners are ellglble to eamn credlts that may reduce
their sentences.. See Dulworth v. Evans, 442 F.3d 1265, 1266 n.2;(10th Cir. 2006)
(discussing § 138 and noting that “[e]ach earned credit is equivalent to one day of
incarceration™). :
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prison officials to determine whether his sentences, as to both counts, were being executed correctly
and to determine whether he had been improperly denied earned credits between 2002 and 2009.
Dkt. # 3, at 21-27, 30-36. Prison officials responded that discrepancies inthe earned credits were
found during a previous audit and corrected in 2009, and concluded that both of Davison’s sentences
were subject to the 85 percent rule. Dkt. # 3, at 25, 30. '
On June §,2018, Davison filed a second application for postconviction relief in state district
court. - Dkt. # 7-6, at 4. -‘As relevant to this proceeding, Davison raised the fb‘llowing claims: -
4.-  Trialcounsel erred in allowing the Staté to materially amend the preliminary -
information violating Davison’s due process rights and depriving the trial
court of subject matter jurisdiction and/or personal jurisdiction to impose a -
sentence as to count 1;
S. The trial court lacked subject matter jurisdiction because Davison was not

provided adequate notice of the charges thereby violating his due process
rights; [and]

Ll ' -
N N R Y [

-+7:... "' Davison’s sentence for count two is-currently being cairied out improperly
as to the percentage he is to ‘serve'and the demal of earned credlts durmg a
" ‘portion of his sentence:” i ok S : o

Dkt. # 7-6, at 5-6. The-state district court deniéd reliéf, and the OCCA affirmed the order denying
‘teliéf on April 8,°2019. Dkt. # 7-6, at 1, 8-9. In its order, the OCCA stated that it found “nothing
ini th[e] record indicating trial counsel was not fully aware of the 4mended information filed as to
Count 1,” and no ““indication that Davison was not fﬁIly' advised of the:charges against him.” DKt.
#7-6, at 6: The OCCA thus found “no merit” to-claims fourand five. Td. Thé OCCA noted that
claim seven “challenge[d] the manner in which the OklahomaADép"ax’cm‘;ent of Corrections (D.0.C))
is administering [Davison’s] sentence.” Id. The OCCA explaitied that “[a]n application for post-

conviction relief is a collateral attack on an already determined valid judgfnent and sentence,” and
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that, under Oklahoma law, “[c]lomplaints challenging the administration of a sentence are not
properly submitted for review in a post-conviction proceeding.”. Dkt. # 7-6, at 6-7. The OCCA also
stated that Davison “has exhausted his State remedies regarding the issues raised in his applications
for post-conviction relief.” Id. at 7 (full capitalization and bold-face type omitted).

On June 24, 2019, Davison filed a motion to alter or amend, asking the state district court
to amend his judgment and sentence “to say what it is meant to say.” Dkt. # 7-1, at 21; Dkt. # 3, at
14; Dkt. # 11, at 25. The state district court denied that motion on September 18,2019, and Davison
attempted to perfect an appeal.. Dkt. #7-1, at 22-23; Dkt. # 7-7, at 1. Inan order filed April 6, 2020,
the OCCAV declined jurisdi‘ctiqn,é-r,l:d: d1sm1ssed éhe éi)i)éai;-citlrihg:Da};is.olﬂ’s féilufe to timely file a
petition in error. Dkt. #7-7,at 1. OnMay 11,2020, Davison filed an aﬁplicatidn fof post conviction
relief in sfate ciiétri_ct couft,seekmg an out of _ti'rr‘lleiép}.)eai fromvthei.st_até di-s_tr,i,ct‘court’s order, filed

September 18, 2019, denying his motion to alter or amend the judgment and sentence. Dkt. # 7, at

11; Dkt. # 7-1, at 23; see glrs_o,Puet_ition for Writ of Mandamus (Oct. 5,.2021), Davison v. State, No.
MA-202 1—’1 04"6, ' https//oscnnet/ (.i,gclke‘tsl/‘(‘}ge;';(;j;ése;iirlfo;‘rr;atlti.(:)nl;épjﬁ?db;épﬁe{ll;a,te&number:MA-
2021-1046&cmid=131334, last, visited. August 20, 2022. . Davison filed a petition for writ of
mandamus in the OCCA on October 5, 2021, asking that the state district court be.ordered to, issue

a ruling on the May 2020 application for post conviction relief that sought an out-of-time-appeal.

Dkt. # 11, at 44-46; see also Petition for Writ of Mandamus.(Oct. 5, 2021), Davison v. State, No.
MA-2021-1046, https://oscn.net/dockets/GetCaselnformation.aspx?db=appellate&number=MA-
2021-1046&cmid=131334, _last,‘v_isited August 20, 2022. . In an order filed October 15, 2021, the
OCCA denied th;: mandamus petition. Dkt. # 11, at 44-46. In the order, the OCCA stated that the

state district court denied the motion to alter or amend on September 18,2021, and that Davison had


https://oscn.net/dockets/GetCaseInformation.aspx?db-appellate&number=MA-
https://oscn.net/dockets/GetCaseInfonnation.aspx?db=appellate&number=MA-
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“not'shown that he has a clear legal right to an-amended judgment and sentence or that the trial court
has erred in denying him'relief.” Dkt. # 11, at 45.7

Davison filed the instant federal habeas petition on December 3, 2021. Dkt. # 3, at 1.
Davison purports to seek relief under 28 U.S.C. § 2241 and identifies four grounds for relief:

1. . Petitioner’s sentence in Count Two is:currently being carried out improperly
. as to the percentage he is to serve and the denial of earned credlts durmg a
portion of his sentence.

2. Between the years of approximately 2002-2009, Petitioner was denied earned
credits by being unjustifiably kept on level two thus belng denied level three
- . and four, and other earned credits.

.3, Trial Court erred in allowing the state to'materially amend the preliminary
information, thus in violation of Petitioner’s due process rights. Thus, Trial
*. Court lacked subject-matter-arid/or personal jurisdiction to impose an 85%
sentence on Petitioner as to count one.
: . . .. CEI I PR
4. Petltloner s Judgment and Sentences should be amended to say what 1t 1s
reti e meant to say. T et B '

Dkt. # 3, at 3-4. In his request for relief, Davison asks this Court

- to modify his'senterices to their correct sentencing structure-as‘to the percentage he
was to serve before becoming eligible for parole consideration, which was 1/3; order
» - {the ODOC] to audit, adjust, and rebill fhis] time per credits earned; and order-the -
District Court of Tulsa County to amend [hlS Judgments and sentences] to say what
“vio. they were meant'to say. - v ~ B : E

Whitten moves to dismiss the petition for three reasons. First, he contends that all claims in
the petition are barred by 28 U.S.C: § 2244(d)(1)’s one-year statute of lithitations. Dkt. #7, at'9-22.

v

It appears that the OCCA’s order misstated the date of the order denying Davison’s motion
to alter or amend. See Docket Sheet, State v. Davison, No. CF-2002-1687,
https://oscn.net/dockets/GetCaselnformation.aspx ?ct=Tulsa&number =CF-2002-1687, last
visited August 20, 2022.

L)


https://oscn.net/dockets/GetCaseInformation.aspx?ct=Tulsa&number=CF-2002-1687
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Second, he contends that Davison did not exhaust available state remedies as to claims one and two,
both of which challenge the execution of his sentence and seek relief under § 2241. Dkt. # 7, at 22-
25. Third, he contends that claims three and four should be construed as challenging the validity of
Davison’s state-court judgment, rather than the execution of his sentences, and that the petition
should be dismissed, in part, for lack of jurisdiction because it is an unauthorized second or
 successive 28 US.C. § 2354 petition Barrea by 28 US.C. § 2244(b). Dkt #7, at 25-31.

Im Discussion .

A. The .Court lacks jurisdlctlon to adJudlcate the p:eti.tiovn,' as to claim three.

Whitten contends that claims three and four challenge the valrdrty of Davison’s state-court
Judgment and thus seek relief under § 2254 not § 2241. Dkt #7, at 25-31. Whrtten thus urges the
Court to dismiss the petition, as to those clalms for lack of Jurrsdrctron Id In response Davison
contends that all ofhis claim‘s. attack the eaecution of h1s s’entence and are p_ro;r)lerl}.l hefore this Court.
Dkt. # 11, at 28-30. O ST

In thrs circuit, a-state prisoner may challenge the execution of his or-her sentence under 28

US.C. § 2241 and may challenge the Val1d1ty of ‘a Judgment or sentence under 28 U S C § 2254,

Leatherwood V. Allbaugh 861 F 3d at 1034 1041 42 And as Whrtten contends to the extent

Davison’s claims in the instant petition attack the valldlty of his state-court judgment, any attempt
to seek reliefunder § 2254 is barred because-Davison previously filed a_§ 2254 petition‘challenging
the same judgment and nothing in the record shows that Davison obtained :authorization from the
United States Court of Appeals for the Tenth Circuit before he filed the instant petition. See 28
U.S.C. § 2244(b)(2) (discussing when claims raisedin a second or successive § 2254 petition must

be dismissed); id. :§ 224;l(b)(3)(A) -(requirlng petitioner to obtain authorization from court of appeals
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before filing second or successive petition in district court); Case-v. Hatch, 731 F.3d 1015, 1026-30

(describing § 2244(b)’s “‘gate-keeping requirements [as] jurisdictional in nature” and discussing how
courts must apply those requirements). - = -
- ."The Court agrees that claim three, as framed in the petition, is most reasonably construed as
challenging the validity of Davison’s state-court judgment. - Davison claims that the trial court
violated his right to due process by permitting the state to amend the charging document to change
the alleged date range for the count one offense from between January 1, 2000, and January 31, 2002
(original information), to between August 1, 2001, and February 27, 2002.(amended information).
Dkt. #3,at 3, 19-20, 28-29. ‘Davison further claims.that this allegedly impermissible amendment
deprived the trial court of “jurisdiction” to impose a sentence; as to count onie, that is subject to the
85 percent rule. Id. at 3. And, while Davison asserts that claim three “do[es] not challenge the
‘validity of ‘the underlying conviction. or-séntence,” the arguments he ﬁlakeé in support of this
-assertion'suggest otherwise. ' See Dkt. # 11,at 28:(noting “his claims aris¢ from the trial court
‘lacking jurisdiction to impose an:85% sentence-on Petitioner as to ¢count one”). Davison'also argues
that §-2244(b) should not-bar.claim three because /it is based on “newly discovered evidence” that
'he-did noot uncover untit 2017 ‘or- 2018; thus, he could tiot raise claim.three in‘his prior § 2254
petition. Dkt. # 11,-at 28-30."On:the'record presented, the Court agrees that the petition should be
dismissed without prejudice as to claim three. @ == ¢ ...
The Court;, however, reads claim four as asserting orily that there are errors in Davison’s
-amended ‘judgments ‘and sentences that the trial court ‘should correct. -Dkt. # 3, at:4; see also
id. (asking this Court to “order the District Court of Tulsa County to-amend [Davison’s] J&S’s to

say what they were meant to say”). Even reasonably construed, claim four, as described in the

10
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petition, does not state a cognizable habeas claim under either § 2241 or § 2254. A federal court
may.issue a writ.of habeas corpus to a state prisoner only if the prisoner shows that he or she is “in
custody in violation of the Constitution or laws or treaties of the United States.” 28 U.S.C.

§ 2241(c)(3); id. § 2254(a). Davison does not clearly allege in the petition that any errors in his

' amended judgments and sentences would entitle him to federal habeasrelief. Dkt. # 3, at4. Davison
does, however, clarify in his response that the crux of his complaint in claim four is “that his
judgments and sentences do not indicate the percentage he is required to serve before parole
consideration . . . and the infirmity of the Judgments and Sentences (“J&S”) are causing ODOC to
administer his sentences in count.one and two under the 85% Rule.” Dkt. # 11,-at 28. Based on this
clarification, the Court finds that claim four is best construed as challenging the administration of
his sentences. Bt

. In sum, the Court concludes that claim threg attacks the vali_dityvof the sentence imposed as

to count one and must be.rajsed,.if at.all; through a:§ 2254 petition.  And because there-is-no
evidence'in the record that Davison obtajned the;requisite authorization to file asecond or successive
.§.2254 petition, the Court further concludes that the. instant petition shall be dismissed without
prejudice, as to claim three;-for lack of jurisdiction. 28 U.S.C: § 2244(b}(3)(A); Case, 731 F.3d at
1026-27. Finally, the Court concludes that claim four-is most reasonably construed as challenging
the ODOC’s execution of his sentence based on alleged errors in the -amended judgments and
sentences. . Thus, claim four is properly asserted through the instant § 2241 petition. The Court
therefore grants the motion to dismiss and dismisses the petition without prejudice, in part, because

the Court lacks jurisdiction to adjudicate the petition as to claim three.. .

11
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- B~ The petition is untimely as to claims one, two, and four. -
As just discussed, Davison properly seeks reliefunder28 U.S.C. § 2241 as to-claims one, two
and four. But, as Whitten conténds, these.claims are untimely. State prisoners face a one-year
statute of limitations, regardless of whether they seek federal habeas reliefunder § 2241 or § 2254,

28 U.S.C. §.2244(d)(1); Dulworth v. Evans, 442 F.3d 1265, 1268 (10th Cir. 2006). When a state

prisoner challenges the.execution of his or her sentence, the one-yearlimitation period is governed
by 28 U.S.C. § 2244(d)(1)}(D). Section.2244(d)(1)(D) provides.that the one-year limitation period
begins on “the date on which the factual predicate of the claim or claims presented could have been
discovered through the exercise. of due diligence.” And, whern; “as here, a petitioner timely and
diligently exhausts his administrative remedies, § 2244(d)(1)(D)’s one-year limitation period does
not commence until the decision rejecting his administrative appeal becomes final.” Dulworth, 442
F.3d at 1268. Courts should separately consider the timeliness of each claim asserted in a habeas

petition. Prendergast v. Clements, 699 F.3d 1182, 1187-88 (10th.Cir::2012).

vl cClaimone o T b ey
" - In.glaim -one,.Davison alleges that the: ODOC is not properly executing his' count two

séntence.; Dkt. # 3, at 3,-17. - He:specifically. argues that the ODOC.
is requiring [him] to serve eighty-five (85).percent of this sentence before becoming -~
eligible to be considered for parole and earned credits, in violation of Oklahoma law.
[Because].- 10 O.S. § 7115 was not changed into ant 85% crime until November of -
2000, thus [Davison] does not fall under that law, and cannot be punished under a
harsher sentence than the crime carried at the time of the alleged criminal act..

Id. at 17. Davison presented this claim te the ODOC and the OCCA. He exhausted administrative

remedies on February 6, 2018, the date the -administrative.reviewing authority rejected his

administrative appeal. Dkt. # 3,at 27. His limitation petriod began to run on February 7, 2018, and,

12
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absent any tolling periods, expired on February 7, 2019. Davison fairly presented this claim in state
court through the application for postconviction relief he:filed on June 8,2018, 122 days after his
limitation period began to run, and the.OCCA affirmed the denial of postconviction relief on April
8,2019. Dkt. #7-5, at 40-44; Dkt. # 7-6, at 1, 4-5. In its decision, the OCCA affirmed that Davison
was not entitled to postconviction relief as to’ this claim, reasoning that a challenge .to' the
administration of a sentence is-“not properly submitted for review in a post-conviction proceeding.”

Dkt. # 7-6, at 7 (citing Canady v. Reynolds, 880 P.2d 391, 400-01 (Okla. Crim: App. 1994)). The

OCCA also stated that, at t:hat point, Davison had exhausted available state remedies as to this claim.
Id. Giving Davison the benefit of statutory tolling, under 28 U.S.C. §.2244(d)(2), for the time his
state postconviction proceeding was pending, Davisen had only 243 days, beginning April'9, 2019,
to timely raise this claim through a federal habeas.petition. Davison filed the instant petition in
December 2021, well-after: hisulimitatidn.iaeriod:expir.ed.'..Claim one is therefore untimely. -+~ °
2. Claimtwo. =+ Tl ettt e
In claim two, Davison alleges that the ODOC improperly denied him earned credits between
2002.and 2009. Dkt. #:3,.at;3,; 18.  He .argue$ that, during that time period;ithe ODOC
“unjustifiably” classified him at {evel two eventhough he **did net have any misconducts,” thereby
denying him credits he should have earned at levels three and:four.’ Dkt #3,at 3 18 -Davison
presented this clalm to the ODOC and the OCCA He exhauste;d adm1n1strat1ve remedles on March
13, 201;3 Mthe date the admlmstratlv; rewievsl/mgl authonty €] ected hlS admmlstrative appeal Dkt.
# 3, at 36.~ His limitation period began to run on March 14, 2018, and, absent any tolling periods,

expired on March:.14, 2019. Davison fairly presented this claim to'the OCCA through the

application for postconviction rélief he filed on June 8, 2018, 86 days after his limitation period

13
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began to run. Dkt. #]{-,5 ,at43-44; Dkt. #7-6, at 4-5.. Giving Davison the benefit of statutory tolling
for the :cime his state postconviction proceeding was pending, Davison had 279 days, beginning April
9, 2019, to timely raise this claim through a federal habeas petition. ‘Davjéon filed the instant
petitipn in December 2021, well after his limitation period expired. Claim two is therefore untimely.
3. Claim fo_,ur. L

In claim four, Davison alleges that his “judgment[s] and sentences should be amended to say
What ![the_y are] meant to say.” ,Dkt." # 3, at4. As the C‘ovurt_ understands it Davison’s specific
aggumen'gris that his judgmgntg and sentences should clearly state whether the 8»5 percent rule applies
to either Qf his sentences and that without this information his judgments.and sentences “are
1tnc£pmpllet‘e.,Aunclee41‘\r,v” and causing the ODOC to improperly administer his sentences. Dkt. # 11, at
25. As previously discussed, the Court construes this claim as challenging the ODOC’s exccuﬁ_on
:of -his ‘sejntencc?. And, on _the vr‘ecord‘ prteslgnt"e;csl, ‘thg,Court finds .,that _D__qvison :_fairly pre:sented.this
claim to the ODOC through the grievance process that was‘ﬁnql ¢,qn'_Fqb1j11;2}ry 6,2018.. Dkt. # 3, at
21-27. In addition, he fairly presented, this, claim to the OCCA. through the postconviction
proceeding he initiated on Jung 8, 2018. Dkt. #7-5, at #0-42. Thus, as with,claim one, the one-year
‘jlvimvi_t:gl_tuio_,n:periqd for claim four began to run on February 7, 2018, it was tolled 122 days later and
rszmained ,tol,lgd L}Antil' Ap;il 8,20 19, and, _t:@gi_r‘mipg. Apr11 9,2019, Davispn had only 243 days to
timely r.ais_e.tjh;is Kcla__i;r.n. through a federal habeas petition. Assuming he is only entitled to statutory
tolling for the time this application for posth_l_l_yic’_cion appeal was pending, claim four is untimely.

However, as previously discussed, despite the OCCA’s clear expression in its April-8, 2019,
ordqr that Davison Ah_ad exhausted all available state ,yem_cd;ies, Davison continued seeking relief in

state court as to his claim that errors in the judgments and sentences were causing the ODOC to

14
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incorrectly adrinister his sentences. Even as$uming without deciding that, under the particular facts
of this case, Davison mlght b eligible for additional stafutory tolling for his continued efforts to
‘have his judgments and senterices'amended, claim fout is still untimely: Davison filed a motion to
alter or amend in state district court on June 24, 2019, Dkt # 7-1,at 21; Dkt. # 3, at 14; Dk, # 11,
at 25. This was 76 days after the OCCA denied Davison’s postconviction appeal. The state district
court denied that motion on September 18,2019, and Davison failed to perfect a timély appeal. Dkt.
#7-1,at22-23; Dkt. # 727, at 1. Thus, his clock began to run again on October 19, 2019, when the
timie to perfect an appeal ‘expired, leaving him with 167 days femaining to file a timely Habeas
petition as to claim four. Davison allowed 205 days to pass, and thus allowed his 'One-'year' limitation
period to expire, when he waitéd until May 11, 2020, to seek leave to filé an out-of-time appéal to
¢hallenge the denial of liis motion to alter or amend.’ Dkt. #7, at 11; Dkt. #7-1, at 23. Thus, even
if the Court generously applies stafufory t'ol'li’n"gfto"lché*fir'ne:Davisoh spent pursuing relief through
the motion to alter or amefid,'claini four i$ Untimely: "
"4, Conclusion as té timélifiess of 'ciiiimborié, two, and four

- - Giving Davison'the bénefit of all potehtial périods of statuitory tolling, claifns orié. two; and
four “are untimely. " Farther, the Court "does " not “Consttde any of Davison’s argumerits a5
demonstrating that the cifcumstahces of this casé would :siif)péft équitabl'e tolling, sée Holland v.
Florida, 560°U.S7 631, 649 (2010). ‘The Court therefore concludes that § 2244(d)(1)’s stafute of

R R

limitations bars relief as to claifis one, two, and four.
Il - ‘Conclusion SR

The petition shall be dismissed without' prejudice, in part, as'an unauthorized second or

successive § 2254 petition because claim three attacks the validity of Davison’s state-court judgment.
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The petifion shall be dismissed with prejudice, in part, because § 2244(d)(1)’s one-year statute of
limitations bars relief as to claims one, two, and four. Lastly, the Court concludes that reasonable

jurists would not debate the procedural dismissal of Davison’s claims. The Court therefore declines

to issue a certificate of appealability. Slack v. McDaniel, 529 U.S. 473, 484 (2000).
ACCORDINGLY, IT IS HEREBY ORDERED that:
1. the motion to dismiss (Dkt # 6) is granted;
2. the petition for writ of habeas corpus (Dkt. # 3) is dismissed without prejudice as
to claim three, and dismissed with prejudice as to claims one, two, and four;
3. a certificate of appealability is denied; and
4. a separate judgment shall be entered in this matter.

DATED this 23rd day of August, 2022.

CLAIRE V.EAGAN J
UNITED STATES DISTRICT JUDGE
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