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Alonzo G. Davison, an Oklahoma inmate proceeding pro se,1 brought four

claims under 28 U.S.C. § 2241. After determining three claims were untimely, the

district court dismissed them with prejudice. Finding the remaining claim was an

unauthorized second or successive claim under 28 U.S.C. § 2254, the district court

* After examining the briefs and appellate record, this panel has determined 
unanimously that oral argument would not materially assist in the determination of 
this appeal. See Fed. R. App. P. 34(a)(2); 10th Cir. R. 34.1(G). The case is therefore 
ordered submitted without oral argument. This order and judgment is not binding 
precedent, except under the doctrines of law of the case, res judicata, and collateral 
estoppel. It may be cited, however, for its persuasive value consistent with 
Fed. R. App. P. 32.1 and 10th Cir. R. 32.1.

i Because Mr. Davison proceeds pro se, we construe his filings liberally.
See Garrett v. Selby Connor Maddux & Janer, 425 F.3d 836, 840 (10th Cir. 2005). 
But we do not act as his attorney. See id.



dismissed it without prejudice for lack of jurisdiction. The court then granted a

certificate of appealability (COA) as to the claims it dismissed as untimely.
/

Mr. Davison challenges the dismissal of one of those claims. Exercising jurisdiction

under 28 U.S.C. §§ 1291 and 2253(a), we affirm.

BACKGROUND

A jury convicted Mr. Davison in 2002 of one count of lewd molestation

(Count 1), and one count of sexually abusing a minor child (Count 2). The state trial

court sentenced him to 50 years of imprisonment on Count 1 and 75 years of

imprisonment on Count 2, to be served consecutively. On appeal, the Oklahoma

Court of Criminal Appeals (OCCA) affirmed the convictions, but it modified the

sentences to 45 years of imprisonment on each count, to be served concurrently.

Mr. Davison was under the impression he would be eligible for parole once he

had served 1/3 of his sentences. See Okla. Stat. tit. 57, § 332.7(B) (2000). In 2017,

having served 15 years of the 45-year sentences, he wondered why he had not yet

heard about parole/ He discovered the Oklahoma Department of Corrections

(ODOC) was administering his sentence for Count 1 under the 85% rule, see Okla.

Stat. tit. 21, §§ 12.1, 13.1, meaning he would not be eligible for parole until he had

served 85% of his sentence and could not accrue credits that would reduce the

sentence to less than 85% of the sentence imposed. In contrast, ODOC was

administering the sentence for Count 2 under the 1/3 rule. Upon Mr. Davison’s

inquiry and request for a correction with regard to Count 1, however, ODOC

determined the 85% rule applied to both sentences. While he was grieving the

2



application of the 85% rule, Mr. Davison also came to believe he was missing earned

credits from 2002 until 2009. ODOC responded that the state auditor had audited his

file in 2009 and any discrepancies had been corrected at that time.

Mr. Davison unsuccessfully pursued relief in state court, then filed his

federal-court application under § 2241. He asserted four claims: (1) the state was

improperly executing his sentence for Count 2 with regard to the percentage of time

he was required to serve and the denial of earned credits; (2) the state had improperly

denied him earned credits between 2002 and 2009; (3) the state trial court “lacked . . .

jurisdiction to impose an 85% sentence [for] Count One,” R. at 9; and (4) his

“[judgment and [sentences should be amended to say what it is meant to say,”

R. at 10. The state responded, not only invoking timeliness and exhaustion, but also

arguing claims three and four properly were § 2254 claims and, as such, were barred

as unauthorized second or successive claims.

The district court rejected the state’s § 2254 argument as to claim four, but it

held that claim three was an unauthorized second or successive § 2254 claim. It also

held that claims one, two, and four were barred by the one-year limitations period in

28 U.S.C. § 2244(d)(1). The district court later granted a COA as to claims one, two,

and four. Mr. Davison appeals only the dismissal of claim four.2

2 In his opening brief, Mr. Davison challenges the dismissal of claims one, 
two, and four, and he requests a COA for claim three. In his reply brief, however, he 
explicitly abandons claims one, two, and three, stating “claims one and two of [the] 
section 2241 [h]abeas [p]etition can be consolidated into claim [f]our” and 
“Petitioner requests] leave from this court to have claims one, two, and three
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DISCUSSION

Claim four alleged Mr. Davison’s “0 Judgment and [sentences should be 

amended to say what it is meant to sqy.” R. at 10. The state argues the district court

lacked jurisdiction to decide this claim. Mr. Davison contends the district court erred

in holding the claim was untimely.

I. Claim four was not a second or successive § 2254 claim.

Before the district court, Mr. Davison explained his argument in claim four is

“that his Judgment and Sentences do not indicate the percentage he is required to

serve before parole consideration[,] . . . and the infirmity . . . [is] causing ODOC to

administer his sentences in Count one and two under the 85% Rule.” R. at 250.

Based on this explanation, the district court rejected the state’s suggestion that claim

four was an unauthorized second or successive § 2254 claim. On appeal, the state

renews its assertion that the district court lacked jurisdiction to decide this claim.

“Petitions under § 2241 are used to attack the execution of a sentence, in

contrast to § 2254 habeas and § 2255 proceedings, which are used to collaterally

attack the validity of a conviction and sentence.” McIntosh v. U.S. Parole Comm ’n,

115 F.3d 809, 811 (10th Cir. 1997) (citation omitted). -It does not appear claim four

challenges the validity of the judgment and sentences themselves—Mr. Davison

would remain convicted of the offenses and sentenced to the same terms of

imprisonment. Rather, claim four alleges certain omissions from the documents

dismissed from these pleadings.” Aplt. Reply Br. at 1-2. We therefore treat this 
appeal as challenging only the dismissal of claim four.
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affect the administration of the sentences. Because Mr. Davison tied claim four to

the execution of his sentence, we cannot conclude the district court erred in allowing 

the claim to proceed under § 2241,3

II. Claim four was untimely.

A. Legal Standards

Under § 2244(d)(1), “[a] 1-year period of limitation shall apply to an 

application for a writ of habeas corpus by a person in custody pursuant to the 

judgment of a State court.” This limitation applies to applications under § 2241 as

well as under § 2254. See Dulworth v. Evans, 442 F.3d 1265, 1268 (10th Cir. 2006).

The statute provides for tolling to allow a prisoner to exhaust state-court remedies:

“The time during which a properly filed application for State post-conviction or other 

collateral review with respect to the pertinent judgment or claim is pending shall not 

be counted toward any period of limitation under this subsection.” § 2244(d)(2). We 

review, the application of § 2244(d)(1) de novo, see Fleming v. Evans, 481 F.3d 1249,

1254 (10th Cir..2007), but we review underlying findings of fact for. clear error,

see Clark v. Oklahoma, 468 F.3d 711, 714 (lOth Cir. 2006).

3 The district court stated that “reasonably construed, claim four, as described 
in the petition, does not state a cognizable habeas claim under either § 2241 or 
§ 2254.” R. at 281-82. Nevertheless, it considered the timeliness of the claim. 
Because we affirm the district court’s determination regarding timeliness, we need 
not consider further whether or to what extent claim four’s allegations state a 
cognizable habeas claim.
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B. Timeline

The record establishes the following timeline of events relevant to claim four:

• February 6, 2018: Mr. Davison exhausted his administrative remedies

• February 7, 2018: the one-year limitations period began

• June 8,2018: Mr. Davison filed a state postconviction application

• April 8, 2019: the OCCA affirmed the denial of the application

• June 24, 2019: Mr. Davison filed a state motion to alter or amend the 
judgment

• September 18, 2019: the state trial court denied the motion to alter or 
amend

• December 23, 2019: Mr. Davison filed a notice of intent to appeal

• January 21, 2020: Mr. Davison filed a petition in error with the OCCA

• April'30, 2020: the OCCA declined jurisdiction and dismissed the 
appeal as untimely

• May 11, 2020: Mr. Davison filed a state-court motion for an 
out-of-time appeal

• October 5, 2021: Mr. Davison filed a mandamus petition seeking an 
order directing the state trial court to rule on his motion

• October 15, 2021: the OCCA denied relief on the merits

C. The district court did not err in calculating excludable time.

The district court excluded the period between June. 8, 2018, and April 8, 

2019, while Mr. Davison’s state postconviction application was pending. Neither 

party disputes the decision to exclude that time. As of April 9, 2019, therefore, 

Mr. Davison had 243 days of the one-year period remaining.
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The district court also excluded time for Mr. Davison’s state-court motion to

alter or amend. Specifically, it excluded the period from June 24, 2019, when 

Mr. Davison filed the motion, until October 18, 2019, the date the court determined 

he failed to perfect an appeal from the state court’s denial of the motion.4 By the 

district court’s calculation, that left 167 days—the 243 dayi> remaining as of April 9, 

2019, minus the 76 days between April 9 and June 24. The 167 days ran out before 

Mr. Davison filed his May 11, 2020, state-court'motion for leave to pursue 

out-of-time appeal. The district court therefore declined to exclude any dates related 

to the motion for an out-of-time appeal.

Mr. Davison challenges the calculation of excludable periods attributable to 

the motion to alter and amend and the motion for an out-of-time appeal. He asserts 

he did not receive a copy of the state court’s September 18, 2019, order denying his 

motion to alter Or amend until December 16, 2019. He points out he filed a notice of 

intent to appeal on December 23, 2019^ and a petition in error on January 21, 2020. 

Then, after the OCCA dismissed his appeal as untimely on April 30, 2020, he filed 

his May 11, 2020, motion for an out-of-time appeal. The state trial court never ruled 

on that motion, forcing Mr. Davison to file a petition for a writ of mandamus with the 

OCCA on October 5, 2021, which the OCCA denied (on the merits) on October 15,

an

4 The district court excluded 30 days for the time to appeal. Before this court, 
the state notes that authorities differ over whether the time to take an appeal from a 
post-conviction motion is 20 days, 30 days, or 60 days. In declining jurisdiction, the 
OCCA held Mr. Davison had 60 days to file his appeal. But because the result does 
not change even if the district court should have excluded 60 days rather than 30 
days, we need not decide which appeal period applies.
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2021. Based on these events, Mr. Davison argues the district court should have

excluded the entire time period from June 24, 2019, to October 15, 2021.

The district court correctly declined to do so because the December

2019/January 2020 appeal of the denial of the motion to alter or amend was not

“properly filed” as required by § 2244(d)(2). “[A] ‘properly filed’ application is one

filed according to the filing requirements for a motion for state post-conviction

relief,” including the “time of filing.” Adams v. LeMaster, 223 F.3d 1177, 1181

(10th Cir. 2000) (internal quotation marks omitted). Because the OCCA declined

jurisdiction and dismissed the appeal because it was not timely filed, the district court 

did not err in declining to exclude time for that appeal; See Loftis v. Chrisman,

812 F.3d 1268, 1272 (10th Cir. 2016) (“[BJased on the OCCA’s conclusion that

Petitioner’s state post-conviction appeal was untimely as a matter of state law, the

district court correctly held that this appeal did not statutorily toll the federal

limitations period, which expired while Petitioner’s post-conviction appeal was still

languishing in the state court.”); Hoggro v. Boone, 150 F.3d 1223, 1226 n.4

(10th Cir. 1998). (“We may not count the additional time during which Hoggro 

appealed the denial of his application for post-conviction relief because that appeal 

was untimely.”).

With 167 days left to run as of October 19, 2019 (the day after Mr. Davison

failed to perfect his state-court appeal), (he. limitations period expired on April 2,

2020, before Mr: Davison filed his May 11, 2020, state-court motion to file an out-of-

time appeal. That being so, the district court correctly declined to exclude any time
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attributable to that motion. See Clark, 468 F.3d at 714 (“Only state petitions for

post-conviction relief filed within the. one year allowed by AEDPA will toll the

statute of limitations.”).5

Before this court, Mr. Davison invokes equitable tolling, asserting the state 

court hindered him in pursuing a timely appeal because it did not promptly mail him 

a copy of the September 18, 2019, order, and he diligently sought relief. But the 

district court stqted it did not “construe any of Davison’s arguments as demonstrating 

that the circumstances of this case would support equitable tolling,” R. at 286, and 

Mr. Davison does not challenge the district court’s understanding or point to where 

he made equitable-tolling factual assertions or arguments in the district court.6 We

do not generally consider arguments made for the first time on appeal, see Harris v.

Sharp, 941 F.3d 962, 975 & n.5 (10th Cir. 2019), and we decline to depart from the

general rule here.

5 This conclusion holds true even if the district court should have excluded 
60 days for the appeal period. If 167 days remained as of November 19, 2019, then 
the limitations period expired on May 4, 2020, still a week before Mr. Davison filed 
the May 11 motion.

6 In his response to the state’s motion to dismiss, Mr. Davison stated that he 
did not receive a copy of the September 18, 2019, order until December 2019. He 
did not allege the state court failed to promptly mail him a copy.
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CONCLUSION

We affirm the district court’s judgment.

Entered for the Court

Allison H. Eid 
Circuit Judge
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UNITED STATES DISTRICT COURT FOR THE 
NORTHERN DISTRICT OF OKLAHOMA

ALONZO G. DAVISON, )
)

Petitioner, )
)
) Case No. 21-CV-0515-CVE-CDLv.
)

RICK WHITTEN, )
)

Respondent. )

OPINION AND ORDER

Petitioner Alonzo Davison, an Oklahoma prisoner appearing pro se,1 petitions this Court for

a writ of habeas corpus under 28 U. S.C. § 2241, primarily raising claims that challenge the execution

of the sentences he is serving under the judgment entered against him in the District Court of Tulsa

County, Case No. CF-2002-1687. Respondent Rick Whitten urges the Court to dismiss the petition

as barred by 28 U.S.C. § 2244(d)(l)’s one-year statute of limitations; for failure to exhaust available

state remedies as required by 28 U.S.C. § 2254(b)(1)(A); and because two claims challenge the

validity of Davison’s sentences, making the petition, in part, an unauthorized second or successive

petition barred by 28 U.S.C. § 2244(b). Having considered the petition (Dkt. # 3), Whitten’s motion

to dismiss (Dkt. # 6) and brief in support of the motion to dismiss (Dkt. # 7), Davison’s response in

opposition to the motion to dismiss (Dkt. #11), the record of state court proceedings, and applicable

law, the Court grants the motion to dismiss and dismisses the petition.

I. Background

Davison presently is incarcerated at the North Fork Correctional Center, in Sayre, Oklahoma

under the state-court judgment entered against him in the District Court of Tulsa County, Case No.

Because Davison appears without counsel, the Court liberally construes his filings but does 
not act as his advocate. James v. Wadas, 724 F.3d 1312, 1315 (10th Cir. 2013).
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CF-2002-1687. Dkt. #3, at l.2 In that case, a jury convicted Davison of lewd molestation (count

one), in violation of OKLA. Stat. tit. 21, § 1123 (Supp: 2000), and sexual abuse of a minor child

(count two), in violation of OKLA. STAT. tit. 10, § 7115 (2001). Dkt. # 7-2, at 1 & n. 1. The jury

recommended sentences of 50 years’ imprisonment (count one) and 75 years’ imprisonment (count

two), and the trial court sentenced Davison accordingly. Dkt. # 7-2, at 1.

As further discussed in the analysis section, the claims Davison asserts in the petition 

primarily allege that the trial court and the Oklahoma Department of Corrections (ODOC) have

misapplied, or currently are misapplying, Oklahoma’s sentencing laws that require a person

’convicted'of certain crimes to serve 85 percent'of the imposed sentence before he or she will be

eligible for parole and eligible to earh credits that Can be applied to reduce the length of his or her

sentence (the “85 percent rule”). The 85 percent rule, effective July 1, 1999, provides that:

A person committing a felony offense listed in [Oki.a. STAT. tit. 21, § 13.1 ] on or 
after March 1,2000, and convicted of the offense shall serve not less than eighty-five 
percent (85%) of the sentence of imprisonment imposed within the Departtnent of ’ 
Corrections. Such person shall not be eligible for parole consideration prior to 
serving eighty^five percent'(£5%)-of the sentence imposed andstichperson shall hot; ' '*
be eligible for earned credits or any other type of credits which have the effect of 
reducing the length of the sentence to less than eighty-five percent (85%) of the . • 
sentence imposed.

OKLA. STAT. tit. 21, § 12.1 (Supp. 1999). The statute that lists the felony offenses covered by this

rule, OKLA. STAT. tit. 21, § 13.1, as enacted in 1999, included both crimes that Davison committed:

“child abuse as defined in Section 7115 of Title 10 of the Oklahoma Statutes” and “lewd molestation

of a child as defined in Section 1123 of the Oklahoma Statutes.” OKLA. STAT. tit. 21, § 13.1 (Supp.

1999).

For consistency, the Court’s citations refer to the CM/ECF header pagination. 1
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The trial.court entered judgments and sentences in Davison’s case on November 18, 2002,

reflecting that Davison was convicted of lewd molestation and sentenced to 50 years’ imprisonment

(count one); was convicted of sexually abusing a child and sentenced to 75.years’ imprisonment

(count two); and was ordered to serve these sentences consecutively. Dkt..# 3, at 38-39. The

original judgments and sentences did not reference the criminal statutes violated, the dates the.crimes

were committed, or the 85 percent rule. Id

Represented by counsel, Davison filed a direct appeal in the Oklahoma Court of Criminal

Appeals (OCCA), raising six claims. Dkt. # 7-2, at 1. As relevant to this proceeding, Davison’s fifth

claim alleged that the trial court’s “[fjailure to properly answer the jury’s question about pardon and

parole prevented the jury from giving an informed-assessment of the appropriate punishment.” .Id

at 2. The OCCA rejected that claim, stating, “w.e find no error occurred when the trial judge refused

to answer the jury’s questions regarding pardpnand paroleor infonn them of the. ‘eighty-five percent

rule’ set forth in 2:10..§; 2QQ1, §§ .12.1 and 134;. : The trial court did.not abuse, its discretion by
!

j .‘o;; !i-. •

denying the requested instruQtion,’’. Id at 8. afootnofe, the QCCA explained that, under several
v

of its prior decisions, the OCCA “has not required an instruction .pn the 85% rule be given.” Id. at

8 n.10. The OCCA affirmed Davison’s convictions on direct appeal but modified his sentences to
• f

45 years’ imprisonment as to each conviction and ordered that the sentences be served concurrently,

rather than consecutively. Dkt. # 7-2, at 8.3

3 The OCCA modified Davison’s sentences because it found that an error occurred regarding 
the admission of a videotaped interview of one of the minor victims who also testified at trial 
and that the error could not be held harmless as to the jury’s sentencing verdicts. Dkt. # 7-2, 
at 6-8. :
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On September 13, 2004, after receiving the OCCA’s mandate, the trial court amended the

judgments and sentences (1) to reflect the OCCA’s modifications arid (2) to make additional

changes. Dkt. #3, at 42-43. The amended judgments and sentences show that Davison was 

convicted of sexually abusing a minor, after former conviction of a felony, in violation of OKLA. 

STAT. tit. 10, § 7115, for an offense he committed on August 1, 2001, and sentenced to 45 years’

imprisonment (count one); was convicted of sexually abusing a minor child, in violation of OKLA.

STAT. tit. 10, § 7115, for an offense he committed on January 1, 2000, and sentenced to 45 years’

imprisoriment (count two); and was ordered to serve these sentences concurrently. Dkt. # 3, at 42-

43; Dkt. #7-1, at 13.4

Davison filed his first application for postcdnviction relief in state district court in April 

2013, clairning that trial counsel was ineffective for several'reasons and that appellate counsel was 

ineffective for failing to argue that trial counsel wais ineffective for those same reasons. Dkt. #7-1, 

at 14; Dkt.'# 7L3,;at 1-3, The state district court denied relief, after an evideritiary hearing, and the 

OCCA afflrrnedthe denialof pOstcbnvietion reliefin April 2015. Dkt; #7-3, af 1, 13! •

One year later, in April 2016, Davison filed a petition for writ of habeas corpus, Seeking relief 

-urider 28 U.S.C. ■§ 2254 on claims not relevant to this proceeding. Dkt. # 7-4, at 1; see also Docket

4... It is not clear from the record why the amended judgment and sentence, as to count one, was
, modified to show a violation of Okla.Stat. tit. 10, §7115. The state court docket sheet and

the OCCA’s decision both reflect that the jury found Davison guilty, as to count one, of 
committing lewd molestation, under OKLA. STAT. tit, 21, § 1123. See Dkt; .# 7-1, at 8 
(docket sheet); Dkt. # 7-2, at 1 n. 1 (OCCA opinion noting that Davison’s “lewd molestation 
conviction was originally charged as a second count of sexually abusing a minor child, but 
jurors convicted him of the lesser crime of lewd molestation”). It is not entirely dear whether 
any of Davison’s claims complain of this apparent error in the amended judgment and 
sentence for count one.
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Sheet, N.D. Okla. Case No. 16-C V-0194-GKF-P JC. In March 2017, this court dismissed the petition

as barred by the applicable one-year statute, of limitations. Dkt. # 7-4, at 1-6.

Davison alleges that sometime in December 2017, “when he didn’t come up for parole,” he

asked his case manager about the administration of his sentences. Dkt. # 3, at 9. He then

discovered that the Oklahoma Department of Corrections (ODOC) was applying the 85 percent rule

to his count one sentence, for the offense he committed in August 2001, and was applying a prior

law, which requires a prisoner to serve 33 percent of a sentence before being eligible for parole, to

his count two sentence, for the offense he committed in January 2000.5 > Dkt. # 3, at 9.. One month

later, in January 2018, Davison discovered that he had been denied earned credits between 2002 and

2009.6 Dkt. #3, at 11, 18. In February2018, Davison obtained legal documents from an attorney

representing him in a civil matter and, “for the .first time,” Davison saw and compared the

information filed in his criminal case in March 2002, and the amended information filed in July

2002. Dkt., # 3;, at 10-11,, 2,0. Davison thpn loomed that the amended information changed the date

of the offense charged in Gount one “from January 1, 2000, to August 2001,” thereby making his

count one offense subj eqt to the, 8 5 percent rule;. Dkt. # .3-* at 11.,'

Davison believed that the 85 percent rule did.not apply, to either of his sentences. Dkt. # 3,

at 9. Between December 2017 and March 2018, Davison used the ODOC’s grievance process to ask

5 > , Before Oklahoma .enacted the 85 perfcent rule, Oklahoma law provided that, for crimes 
committed on. or after July 1, 1998, “any person in the custody of the Department of 
Corrections shall be eligible for consideration for parole who has completed serving 
one-third (1/3) of the sentence.” OKLA. STAT. tit. 57, § 332.7 (1999).

Under OKLA. STAT.- tit. 57, § 138, some prisoners are eligible to earn credits that may reduce 
their sentences.. See Dulworth v. Evans, 442 F.3d 1265, 1266 n.2 (10th Cir. 2006) 
(discussing § 138 and noting that “[e]ach earned credit is equivalent to one day of 
incarceration”).

5
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prison officials to determine whether his sentences, as to both counts, were being executed correctly

and to determine whether he had been improperly denied earned credits between 2002 and 2009.

Dkt. # 3, at 21-27, 30-36. Prison officials responded that discrepancies in the earned credits were

found during a previous audit and corrected in 2009, and concluded that both of Davison’s sentences

were subject to the 85 percent rule. Dkt. # 3, at 25, 30.

On June 8,2018, Davison filed a second application for postconviction relief in state district

court. Dkt. # 7-6, at 4. As relevant to this proceeding, Davison raised the following claims:

4. Trial-counsel erred in allowing the State' to materially amend the preliminary
information violating Davison’s due process rights and depriving the trial 
court of subject matter jurisdiction and/or personal jurisdiction to impose a 
sentence as to count 1;

The trial court lacked subject matter jurisdiction because Davison was not 
provided adequate notice of the charges thereby violating his due process 
rights; [and]

5

Davison’s Sentence for count tivo is-Currently being' carried out improperly 
as to the percentage he is to serve and the denial of earned credits during a 
portion of his sentence;

Dkt. # 7-6, at 5-6. The state district court denied relief, and the OCCA affirmed the order denying 

relief oh April 8,'2019. Dkt. # 7-6, at 1, 8-9. In its order, the OCCA stated that It found “nothing 

in th[e] record indicating trial counsel was not fully aware of the amended information filed as to 

Count 1,” and no “indication that Davison was not fully advised of the charges against him.” Dkt. 

# 7-6, at 6: The OCCA thus found “no merit” to claims four and five. Id The OCCA noted that 

claim seven “challenge[d] the fnanner in which the Oklahoma Department of Corrections (D.O.C.) 

is administering [Davison’s] sentence.” Id. The OCCA explained that “[a]n application for post­

conviction relief is a collateral attack on an already determined valid judgment and sentence,” and

6
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that, under Oklahoma law, “[cjomplaints challenging the administration of a sentence are not

properly submitted for review in a post-conviction proceeding.” Dkt. # 7-6, at 6-7. The OCCA also

stated that Davison “has exhausted his State remedies regarding the issues raised in his applications

for post-conviction relief.” Id. at 7 (full capitalization and bold-face type omitted).

On June 24, 2019, Davison filed a motion to alter or amend, asking the state district court

to amend his judgment and sentence “to say what it is meant to say.” Dkt. # 7-1, at 21- Dkt. # 3, at

14; Dkt. # 11, at 25. The state district court denied that motion on September 18,2019, and Davison

attempted to perfect an appeal. Dkt. #7-1, at 22-23; Dkt. # 1-1, at 1. In an order filed April 6, 2020,

the OCCA declined jurisdiction and dismissed the appeal, citing Davison’s failure to timely file a

petition in error. Dkt. # 7-7, at 1. On May 11,2020, Davison filed an application for post conviction
■; ! v.!!■■*. ?

relief in state district court, seeking an out of time,appeal from the state district court’s order, filed

September 18, 2019, denying his motion to alter or amend the judgment and sentence. Dkt. # 7, at

11; Dkt. # 7-1, at 23; see also.Petition for Writ, of Mandamus (Oct. 5,, 2021), Davison v. State, No.

MA-2021-1046, https://oscn.net/dockets/GetCaseInformation.aspx?db-appellate&number=MA-

2021-ip46&cmid=T31334, l^st visited. .August ;20, 2022. Davison filed a petition for writ of

mandamus in the OCCA on October 5, 2021, asking that the state district court be ordered to; issue

a ruling on the May .2020 application for post conviction pelief .that sought an out-of-time-appeal.

Dkt. # 1 l,,at 44-46; see also Petition for Writ of Mandamus. (Oct. 5, 2021), Davison y. State, No.

MA-2021-1046, https://oscn.net/dockets/GetCaseInfonnation.aspx?db=appellate&number=MA-

;2021-1046&cmid=131334, last visited August 20, 2022. In an order filed October 15, 2021, the

OCCA denied the mandamus petition. Dkt. # 11, at 44-46. In the order, the OCCA stated that the

state district court denied the motion to alter or amend on September 18,2021, and that Davison had

7
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“not shown that he has a clear legal right to an amended judgment and sentence or that the trial court

has erred in denying him'relief.” Dkt. # 11, at 45.7

Davison filed'the instant federal habeas petition on December 3, 2021. Dkt. # 3, at 1.

Davison purports to seek relief under 28 U.S.C. § 2241 and identifies four grounds for relief:

1. Petitioner’s sentence in Count Two is currentlybeing carried out improperly 
. as to the percentage he is to serve and the denial of earned credits during a 

portion of his sentence.

2. Between the years of approximately 2002-2009, Petitioner was denied earned 
credits by being unjustifiably kept on level two, thus being denied level three 
and four, and other earned credits.

Trial Court erred in allowing the state to'materially amend the preliminary 
information, thus in violation of Petitioner’s due process rights. Thus, Trial 
Court lacked subject-matter and/dr personal jurisdiction to impose an 85% 
sentence on Petitioner as to count one.

• 3/

4. Petitioner’s Judgment and Sentences should be amended to say what it is 
meant to say.r.- r ;

Dkt. # 3, at 3-4. In his request for relief, Davison asks this Court

to modify his'sentences to their correct sentericirig structure as'to the percentage he 
was to serve before becoming eligible for parole consideration, which was 1 /3; order 

> [the ODOC] to audit, adjust, and rebill [his] time per credits earned, and order the 
District Court of Tulsa County to amend [his judgments and sentences] to say what 
they were meant to say. - »•\ ;

Id. at 4. '

Whitten moves to dismiss the petition for three reasons. First, he contends that all claims in 

the petition are barred by 28TJ.S.C.' § 2244(d)(l)’s one-year statute of limitations. Dkt. #7, at 9-22.

\ .

It appears that the OCCA’s order misstated the date of the order denying Davison’s motion 
to alter or amend.
https://oscn.net/dockets/GetCaseInformation.aspx?ct=Tulsa&number=CF-2002-1687, last 
visited August 20, 2022.

See Docket Sheet, State v. Davison, No. CF-2002-1687,

8

https://oscn.net/dockets/GetCaseInformation.aspx?ct=Tulsa&number=CF-2002-1687


Case 4:21-cv-00515-CVE-CDL Document 12 Filed in USDC ND/OK on 08/23/22 Page 9 of 16r

Second, he contends that Davison did not exhaust available state remedies as to claims one and two,

both of which challenge the execution of his sentence and seek;relief under § 2241. Dkt. # 1, at 22-

25. Third, he contends that claims three and four should be construed as challenging the validity of

Davison’s state-court judgment,, rather than the execution of his sentences, and that the petition

should be dismissed, in part, for lack of jurisdiction because it is an unauthorized second or

successive 28 U.S.C. § 2254 petition barred by 28 U.S.C. § 2244(b). Dkt. # 7, at 25-31.

II. Discussion

A. The Court lacks jurisdiction to adjudicate the petition, as to claim three.
I

Whitten contends that claims three and four challenge the validity of Davison’s state-court

judgment and thus seek relief under ;§ 2254, npt § 2241. Dkt. # 7, at 25-31. Whitten thus urges the

Court to dismiss the petition, as to those claims, for lack of jurisdiction. Id In response, Davison

contends that all of his claims attack the execution of his sentence and are properly before this Court.

Dkt. # 11, at 28-30. • • - ( ?r ' r y

In this circuit, a state prisoner may challenge the ,execution of his or her sentence under 28

U.S.C. § 2241 and may,challenge .the validity of-a judgment or sentence under 28 U.S.C. § 2254.

Leatherwood v. Allbaugh, 861 F.3d at 1034, 1041-42. And, as Whitten contends, to the extent

Davison’s claims in the instant petition attack the validity of his state-court judgment, any attempt

to seek relief under § 2254 is barred becauseDavison previously filed a § 2254 petition challenging

the same judgment and nothing in the record shows that Davison obtained authorization from the

United States Court of Appeals for the Tenth Circuit before he filed the instant petition. See 28

U.S.C. § 2244(b)(2) (discussing when claims raised in a second or successive § 2254 petition must

be dismissed); id § 2244(b)(3)(A) (requiring petitioner to obtain authorization from court of appeals

9
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before filing second or successive petition in district court); Case v. Hatch. 731 F.3d 1015,1026-30

(describing § 2244(b)’s “gate-keeping requirements [as] jurisdictional in nature” and discussing how

courts must apply those requirements).

The Court agrees that claim three, as framed in the petition, is most reasonably construed as

challenging the validity of Davison’s state-court judgment. Davison claims that the trial court

violated his right to due process by permitting the state to amend the charging document to change

the alleged date range for the count one offense from between January 1,2000, and January 31,2002

(original information), to between August 1, 2001, and February 27, 2002 (amended information).

Dkt, # 3, at 3, 19-20, 28-29: 'Davison further claims that this allegedly impermissible amendment

deprived the trial court of “jurisdiction” to impose a sentence, as to count one, that is subject to the

85 percent rule. Id at 3. And, while Davison asserts that claim three “do[es] not challenge the

validity of the underlying conviction or sentence,” The arguments he makes in support of this

assertion'suggest otherwise. ' See Dkt. # 11, 'at 28 (noting “his claims arise frbm the trial court

lackingjurisdiction to impose an 85% Sentence omPefitioner as fo count one”). Davison also argues 

that § 2244(b) shouldIhot bar claim three becauseit is based on “newly discovered evidence” that

he did not uncover untiT20T7 or 2018; thus, he could not raise claim three inhis prior § 2254

petition. Dkt. # 11, at 28-30. On the record presented, the Court agrees that the petition should be

dismissed without prejudice as to claim three. f

The Court, however, reads claim four as asserting only that there are errors in Davison’s

amended judgments and sentences that the trial court should correct. Dkt. # 3, at 4; see also

id. (asking this Court to “order the District Court of Tulsa County to amend [Davison’s] J&S’s to

say what they were meant to say”). Even reasonably construed, claim four, as described in the

10
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petition,,does not state a cognizable habeas claim under either § 2241 or § 2254. A federal court

mayissue a writ of habeas corpus to a state prisoner only if the prisoner shows that he or she is “in

custody in violation of the Constitution or laws or treaties of the United States.” 28 U.S.C.

§ 2241(c)(3); id § 2254(a). Davison does not clearly allege in the petition that any errors in his

amended judgments and sentences would entitle him to federal habeas relief. Dkt. # 3, at 4. Davison

does, however, clarify in his response that the crux of his complaint in claim four is “that his

judgments and sentences do not indicate the percentage he is required to serve before parole

consideration . .. and the infirmity of the Judgments and Sentences (“J&S”) are causing ODOC to

administer his sentences in count.one and two under the 85% Rule.” Dkt. # 11, at 28. Based on this

clarification, the Court finds that claim four is best construed as challenging the administration of

his sentences.

In sum, the Court concludes that claim three, attacks the validity of the sentence imposed as

to count one and must be raised,.if at,all, through a <§ 2254 petition. And because there is no

evidence in the record that Davison obtained therequisite authorization to file a second or successive

§ 2254 petition, the Court further concludes that: the. instant petition shall be dismissed without

prejudice, as to claim three, for lack of jurisdiction. 28 U.S.C; § 2244(b)(3)(A); Case, 731 F,3d at

1026-27. Finally, the Court concludes that claim four is most reasonably construed as challenging

the ODOC’s execution of his sentence based on alleged errors in the amended judgments and

sentences. Thus,, claim four is properly asserted through the instant § 2241 petition. The Court

therefore grants the motion to dismiss and dismisses the petition without prejudice, in part, because

the Court lacks jurisdiction to adjudicate the petition as to claim three.

11
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• B. . The petition is untimely as to claims one, two, and four.

Asjust discussed, Davison properly seeks reliefunder 28 U.S.C. § 2241 as to:claims one, two

and four. But, as Whitten contends, these, claims are untimely. State prisoners face a one-year

statute of limitations, regardless of whether they seek federal habeas relief under § 2241 or § 2254.

28 U.S.C. §,2244(d)(1); Dulworth v. Evans. 442 F.3d 1265, 1268 (10th Cir. 2006). When a state

prisoner challenges the. execution of his or her sentence, the one-year limitation period is governed

by 28 U.S.C. § 2244(d)(1)(D). Section.2244(d)(1)(D) provides.that the one-year limitation period

begins on “the date on which the factual predicate of the claim or claims presented could have been

discovered through the exercise, of due diligence.” And, when; “as here, a petitioner timely and

diligently exhausts his administrative remedies, § 2244(d)(l)(D)’s one-year limitation period does

not commence until the decision rejecting his administrative appeal becomes final.” Dulworth, 442

F.3d at 1268.' Courts should separately consider the timeliness of each claim asserted in a habeas

petition. Prendergast v. Clements, 699 F.3d 1182, 1187-88 (10thtCir.:i2012).

,• •<’ ;f'i. v. , i1. . i ..Claimone

’ . In claim one, .'Davison alleges that the ODOG is not properly executing his count twoi \ •

sentence.. Dkti.#3, at 3,*17. He specifically argu'es.that the’ODOC.

. . is requiring [him] to serve;eighty-*five (85).percent of this sentence before becoming, 
eligible to be considered for parole and earned credits, in violation of Oklahoma law. 
[Because]. 10 O.S. § 7115 was not changed into art 85% Crime until November of 
2000, thus [Davison] does not fall under that law, and cannot be punished under a 
harsher sentence than the crime carried at the time of the alleged criminal act..

Id. at 17. Davison presented this claim to theODOC and the OCCA. He exhausted administrative

remedies on February 6, 2018, the date the administrative • reviewing authority rejected his

administrative appeal. Dkt. # 3, at 27. His limitation period began to run on February 7, 2018, and,

12
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absent any tolling periods, expired on February 7,2019. Davison fairly presented this claim in state

court through the application for postconviction relief he: filed on June 8, 2018, 122 days after his

limitation period began to run, and the OCCA affirmed the denial of postconviction relief on April

8,2019. Dkt. # 7-5, at 40-44; Dkt. # 7-6, at 1,4-5. In its decision, the OCCA affirmed that Davison

was not entitled to postconviction relief as to this claim, reasoning that a challenge to' the

administration of a sentence is “not properly submitted for review in a post-convictionproceeding.”

Dkt. # 7-6, at 7 (citing Canady v. Reynolds, 880 P.2d 391, 400-01 (Okla. Crim. App. 1994)). The

OCCA also stated that, at that point, Davison had exhausted available state remedies as to this claim.

Id. .Giving Davison the benefit of statutory tolling, under 28 U.S.C. § 2244(d)(2); for the time his

state postconviction proceeding was pending, Davison had only 243 days;-beginning April 9,2019,

to timely raise this claim through a federal'habeas petition. Davison filed the instant petition in

December 2021, wellafter his .limitation.period expired. Claim one is therefore untimely. ■ •-

2. Claim ;two ■'Vi i !

In claim two, Davison alleges that the ODOC improperly deniedhim earned credits between

2002. and 2009. Dkt. # 3, at, 3,: 18. He argued that, during that time period, :the ODOC

“unjustifiably” classified him at level two evemthough he f?did not have any misconducts,’’ thereby

denying him credits he should, have earned at levels three and four. Dkt. # 3, at 3, 18. Davison

presented this claim to the ODOC and the OCCA, He exhausted administrative remedies on March

13, 2018, the date the administrative reviewing authority rejected his administrative appeal. Dkt.

# 3, at 36.. His limitation period began to run on March 14, 2018, and, absent any tolliiig periods,

expired on March, 14, 2019. Davison fairly presented this claim to the OCCA through the

application for postconviction relief he filed on June 8, 2018, 86 days after his limitation period

13
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began to run. Dkt. # 7-5, at 43-44; Dkt. # 7-6, at 4-5. Giving Davison the benefit of statutory tolling 

for the time his state postconviction proceeding was pending, Davison had 279 days, beginning April 

9, 2019, to timely raise this claim through a federal habeas petition. Davison filed the instant 

petition in December2021, well after his limitation period expired. Claim two is therefore untimely.

3. Claim four

In claim four, Davison alleges that his “judgments] and sentences should be amended to say 

what [they are] meant to say.” Dkt. # 3, at 4. As the Court understands it, Davison’s specific 

argument is that his judgments and sentences should clearly state whether the 85 percent rule applies 

to either of his sentences and that without this information his judgments and sentences“are 

incomplete, unclear,” and causing the ODOC to improperly administer his sentences. Dkt. # 11, at 

25. As previously discussed, the Court construes this claim as challenging the ODOC’s execution 

of his sentence. And, on the record presented, the Court finds that Davison fairly presented this 

claim to the ODOC through the grievance process that was final on February 6, 2018. Dkt. # 3, at 

21-27. In addition, he fairly presented, this.. ctajm tfp, tlje. Q<2CA through the postconviction 

proceeding he initiated on June 8,2018. Dkt. # 7-5, at 40-42, Thus, as with,claim one, the one-year 

limitation period for claim four began to rpn pn February 7, 2018, it was tolled 122 days later .and 

remained tolled until April 8, 2019, and,, beginning April 9, 2019, Davison had only 243 days to 

timely raise this claim through a federal habeas petition. Assurning he is,only entitled to statutory 

tolling for the time this application for postconviction appeal was pending, claim four is untimely.

However, as previously discussed, despite the OCCA’s clear expression in its April 8,2019, 

order that Davison had exhausted all available state remedies, Davison continued seeking relief in 

state court as to his claim that errors in the judgments and sentences were causing the ODOC to

14
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incorrectly administer His sentences. Even Assuming without deciding that, under the particular facts 

of this case, Davison might be eligible for additional statutory toUirijg for his continued efforts to 

have his judgments and sentences amended, claim four is still untimely. Davison filed a motion to 

alter or amend in state district court on June 24, 2019.' Dkt. # 7-1, at 21; Dkt. # 3, at 14; Dkt. #11,

at 25. This was 76 days after the OCCA denied Davison’s postconviction appeal. The state district 

court denied that motion on September 18,2019, and Davison failed to perfect a timely appeal. Dkt. 

# 7-1, at 22-23; Dkt. # 7-7, at 1. Thus, his clock began to run again on October 19, 2019, when the 

time to perfect an appeal expired, leaving him with 167 days remaining to file a timely habeas 

petition as to claim four. Davison allowed 205 days to pass, and thus allowed his one-year limitation 

period to expire, when he waited until May 11,2020, to seek leave to file an out-of-time appeal to 

challenge the denial of his motiori to alter or amend. Dkt. # 7, at 11; Dkt. # 7-1, at 23. Thus, even 

if the Court generously applies statutory tolling to the time Davison spent pursuing relief through

the motion to alter Or arnehd,'claim four is tintimely. : '

' 4. Conclusion as tri timeliness of claims one, two, and four

' Giving Davisdh the benefit of all potential periods of statutory tolling, claims orie, two," and 

four are untimely. Further,'the Court does not! C’oristfiie any of Davison’s' arguments as 

demonstrating that the cifcumstarices of this case'Would support equitable tolling, see Holland v. 

Florida, 560 U.S. 631, 649 (20IO). The Court therefore concludes that § 2244(dj(l)’s statute of 

limitations bars relief ay to claims one, two, and four.

III. Conclusion

The petition shall be dismissed’without'prejudice, in part, as an unauthorized second or
... • - - ,

successive § 2254 petition because claim three attacks the validity of Davison’s state-court judgment.

t •
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The petition shall be dismissed with prejudice, in part, because § 2244(d)(l)’s one-year statute of

limitations bars relief as to claims one, two, and four. Lastly, the Court concludes that reasonable

jurists would not debate the procedural dismissal of Davison’s claims. The Court therefore declines

to issue a certificate of appealability. Slack v. McDaniel, 529 U.S. 473, 484 (2000).

ACCORDINGLY, IT IS HEREBY ORDERED that:

the motion to dismiss (Dkt # 6) is granted;1.

the petition for writ of habeas corpus (Dkt. # 3) is dismissed without prejudice as2.

to claim three, and dismissed with prejudice as to claims one, two, and four;

a certificate of appealability is denied; and3.

a separate judgment shall be entered in this matter.4.

DATED this 23rd day of August, 2022.

CV' -- -
CLAIRE V. EAGAN U
UNITED STATES DISTRICT JUDGE
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