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Questions presented
1) Should the 7Th Circuit Court of Appeals have issued a certificate of
appealibility to petitioner Nikolas Gacho where his ineffective assistance of
counsel claim demonstrates a substantial showing of a violation of his 6th

amendment right to effective assistance of counsel ?

2) Did petitioner recieve ineffective assistance of counsel ?

3) Was the State court's decision unreasonable under 28 U.S.C. 2254(d)(1)

and/or(d)(2) ?

&) Should the District court have ordered an evidentiary hearing, where

the facts alleged if proven entitle petitioner to relief ?

5) Is it clearly established by the United States Supreme Court precedent,
that an attorney, whether requested to do so or not, must provide their advice
and professional opinion on whethér a plea appears to be favorable or they believe

it is in their client's best interest to accept the plea ?

6) Is it clearly established by United States Supreme court precedent, that
an attorney can operate under a conflict of interest during plea negotiations.
If so, is it a conflict of interest for an attorney to refuse to requset a
continuance, which by doing so advances their personal interest over their

fiduciary duty ?



LIST OF PARTIES -

M All parties appear in the caption of the case on the cover page.

[ ] All parties do not appear in the caption of the case on the cover page. A list of
all parties to the proceeding in the court whose judgment is the subject of this
petition is as follows:
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IN THE

SUPREME COURT OF THE UNITED STATES

PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

P(_l For

] For

OPINIONS BELOW

cases from federal courts:

The opinion of the United State: court of mpealx appears at Appendix At
the petition and is ,

] reported at No. 2\ ¢ Se\2 - or,

[ ] has been designated for publication but is not vet reported; or,
[ 1 is unpublished.

The opinion of the United States district court appears at Appendix
the petition and is

Lexis “‘35'10(0
I reported dté‘am_i&gamn.m:lgh 1022 Js. D.g}

] has been designated for publication but is not yet repor tec
[ ] is unpublished.

to

cases from state courts:

The opinion of the highest state eourt to review the merits appears at
Appendix to the petition and is

[ ] reported at : or,
[+\] has been designated for pubhcauon but iz not yet reported; or,
[ ] is unpublished.

The opinion of the court
appears at Appendix to the petition and i3

[ ] reported at : or,
[ 1. has been designated for publication but is not yet reported; or,
[ ] is unpublished. '




JURISDICTION

[)d For cases from federal courts:

The date on which the United States Court of Appeals decided my case
was'N\Dr\\ 27, 202D :

l){f No petition for rehearing was timely filed in my case.

[ 1 A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: . . and a copy of the
order denying rehearing appears at Appendix

[ 1 An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date)
in Application No. __A "

The jurisdiction of this Qourt is invoked under 28 U. S, C. §1254(1).

[ ] For cases from state courts:

The date on which the highest state court decided my case was
A copy of that decision appears at Appendix

[ 1 A timely petition for rehearing was thereafter denied on the following date:
_and a copy of the order denying rehearing

appears at Appendix

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on : (date) in
Application No. __ A .

‘The jurisdiction of this Court is invoked under 28 U. S. C. §1257(a).



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

The following constitutional and statutory provisions are involved
in this case:

U.S. Const., Amend. VI

In all criminal prosecutions, the accused shall enjoy the
right to a speedy and public trial, by an impartial jury of the
state and district wherein the crime shall have been committed,
which district shall have been previously ascertained by law, and
to be informed of the nature and cause of the accusation, to be
confronted with the witnesses in his favor, and to have the

assistance of counsel for his defense.
U.S. Const., Amend. XIV

Section 1. All persons born or naturalized in the United
States, and subject to the justice thereof, are citizens of the
United States and of the State wherein they reside. No state
shall make or enforce any law which shall abridge the privileges
or immunities of citizens of the United States; nor shall any
State deprive any person of life, liberty, or property, without
- due process of lawj -nor deny to any person within its jurisdiction

the equal protections of the laws.



STATEMENT OF THE CASE

On December 4, 2013, Petitioner, Nikolas Gacho -- 17 years old
at the time of the instant offense -- was convicted in the Circuit
Court for Cook County, Illinois, of Attempted First degree Murder.
On February 10, 2014, the Court sentenced Gacho to 35 years
imprisonment, which included a mandatory 25-year Firearm Sentencing
Enhancement. Notice of Appeal was timely filed on March 7, 2014,
Illinois' Appellate Court affirmed the conviction and sentence on

August 23, 2016, unpublished at People v. Gacho,2016 IL App(lst)

140896-U. A timely Petition for Leave To Appeal to the Illinois
Supreme Court was filed on September 23, 2016. The Illinois Supreme

Court deinied review on January 18, 2018, at People v. Gacho, NO,

121344, 94 N.E.3d 630 (Table)(Ill.Jan. 18, 2018). No petition for

Writ of Certiorari was filed on direct review.

On October 17, 2018, Petitioner filed a timely pro—se Petition
For Post-Conviction Relief (Appendix G), in the Circuit Court of
Cook County, Illinois, arguing inter alia, that counsel provided
ineffective assistance during the plea bargaining process.

In this petition, Gacho presented factual evidence that, over
the nearly 31 months of pretrial proceedings Gacho's attorneys
advised Gacho of an incorrect sentencing range of 6-30 years,
(Gacho's actual sentencing range was 3l-years-life, due to a 25 year

—-life firearm sentencing enhancement forpersonally discharging a
firearm that caused great bodily harm)and repeatedly assured him and
his family that, by him being only 17 years old at the time of the

(



offense there was no _way, even if we lost at trial a judge was going
to give Gacho anything near 30 years. Everything that was planned
and coensidered in preparation for trial was done so based on the
incorrect sentencing information which was provided by counsel
counsel, and counsel's affirmative and misleading assurances.

On the day of trial, Gacho's attorneys informed him the state
making a 20 year plea offer, and at the same time, informed Nikolas,
the State enhanced his charges today. They are now seeking a 25 year
-life enhancement, making his sentencing range 31 yearsjlife (which
was a lie, the language preserving the State's right to seek the 25
vyear—-life enhancement was in the chargihg of information, counts 3~
6, which counsel waived a formal reading of See Appendix J&K).

Prior to the day of trial Gacho had not been informed by the Court,
nor his attorneys, he was subject to this 25 year-life enhancement,
and a sentencing range of 31 years-life. See Exhibit G at 21&31.

When presented with the State's 20 year offer Gacho asked his
attorneys to try and get the offer down to 15 years. They returned
and informed him the state remained at their 20 year offer. Gacho
again asked his attorneys totry and get the offer down to 15 years
or as close to it as possible, they returned and informe Gacho'they
had spoken to the the judge and the judge felt 20 years was a fair
offer. Gacho then asked his attorneys for advice, and they informed
him -- they could not help him in making his decision.Based on them

refusing to provide Gacho with any advice as to what he should do,

Gacho informed his attorneys —— he would like a continuance to
consider the offer -- in light of the significant shift in the
sentencing range —— and because everything that was planned and

considered going into trial had been done so with Gacho thinking

5.



his sentencing range was 6-30 years. He also would like to speak to
his family about accepting the offer. Gacho's attorney, Phillip

Bartolementi, upon hearing Gacho's request for a continuanceinformed
Gacho: "There was no way he could ask for a continuance on the day

we're to start trial, that is not an option."

See appendix D at3.
Bartolementi went on to say: "He could not and would not ask for a
continuance because it would undermine his credibility in front of
the court." Id.

Based on Gacho's attorneys refusing to provide him any useful
information or advice when he was considering whether to accept or
reject the plea offer, and refusing to ask fbr a continuance so Gacho
could re-assess his options inlight of the significant shift in the
sentencing range, and speak to his family about accepting the offer,

Gacho declined to accept the 20 year offer and proceeded to trial.

(Appendix G at 2-7:;21;31)

On January 11, 2019, The Circuit Court of Cook County summarily
dismissed Gacho's pro-se petition for post-conviction relief as
frivolous and patently without merit.

The Circuit Court's summary of the clami presented by Gacho
states: "Gacho claims his lawyers were ineffective for (1) failing
to inform him about the firearm enhancement until the day of trial,
(2) providing him no reasonable professional advice as to what
decision to make, and (3) refusing to ask for a continuance. He says
those factors deprived him of making a knowing and informed decision.
But for those errors, he woﬁld've accepted the 20 year plea offer."

Appendix E at 7.



The Circuit Court in reaching their conclusion states: "Here
defense counsel did inform Gacho the State made a plea offer and did.
ultimately, inform him of thr accurate sentencing range if convicted
at trial. ()While counsel may have stated an incorrect sentencing
range at earlier stages, Gacho did have all the relevent information
that is constitionally required to decide whether to accept orz=zi=:
feject the plea offer when he made his choice. His arguement supposes
counsel should have instructed him which decision to make or persuaded
him to éccept the plea. The Constitution does not reqﬁire that. Only
Gacho could make the decision. Counsel could not make it for him.
Therefore, there is no basis in law that Gacho's lawyer's performancé
was unreasonable." Id at 8-9,

"In addition, Gacho's own account belies the notion that he would
have accepted the 20-year offer. In his telling, Gacho asked his
lawyers to counter wiht 15 years after being informed that the
sentencing range was 31 years to life. Yet he still rejected the20-
year offer when the state held firm and he was told the judge
"thought it fair. Thus, he had a meaningful opportunity to consider
the offer with correct information. Under those circumstances, his
actual decision to go to trial contradicts his conclusory claim that
he would'vevaccepted the plea. Ultimately, Gacho was not arguably
prejudiced."Id at9.

The Circuit Court's conclusion is unreasonable, where, the court
states, "The Coﬁstitution does not require that" an attorney must
provide advice about whether to acceptor reject a plea offer.

Where the Court cites Lafler v. Cooper for this very proposition.

See Id.at 8

"The right to effective assistance does extend to the plea

7.



bargaining process. Hill v. Lockhart, 474 U.S. 52,57(1985); People v

Hall, 217 ILL., 2d 324(2005). That includes the right to be informed

of the offer of a plea bargain (Missouri v. Frye,566 U.S.134(2012))

and the right to competent advice about whether to accept or rejact

a plea offer(Lafler v. Cooper,566 U.S.156(2012)). Id. at 8.

Additionally, the Court's conclusion does not address whether
counsel performed deficiently for refusing to request a continuance,
which advanced his personal interest over fuifilling hid fiduciary

duty and breached his duty of loyalty.

On December 22,2020, The Illinois Appellate Court affirmed the
Circuit Court's first stage summary dismissal of Gacho's post-
conviction petition.

The Appellate Court summarized Gacho's claim as follows,

"He claimed that his trial counsel provided him ineffective assistance
by failing to inform him of the correct sentencing range until the

day of trial,providing him with no assistance about whether to accept
the plea offer, and then refusing to ask for a continuance to allow
him to consider the offer and make an informed decision after full
consultation withhis defense counsel, He claimed that he would've
accepted the state's 20-year offer, but for ineffective assistance
ofhis counsel.”" Appendix C at5-6.

The Appellate Court went on to affirm the summary dismissal and
deny relief. In doing so, the Illinois Appellate Court reached three
conclusions on why Gacho's attorney's conduct did not fall below an
objective standard pf ;easonableness to the prejudice of the defendant,
First, in finding that counsel was not ineffective for providing

incorrect sentencing info and misleading assurances, and failing to

8.



inform Gacho that he was subject to a mandatory 25 year—-life firearm
enhancement prior to the day of trial,(Appendix C atll-par22) the

Court found that none of the cases cited by petitioner "assists
petitioner in demonstrating an arguable cléim of ineffective assistance
of counsel in this case.”" Id. at l4-par26. The court reached its

second conclusion while still addressing the above challenged conduct,

"with the trial court's assessment that, .with

when they agreed

respect to the information about the potential sentence he faced,

petitioner's attorneys provided him with 'all the relevant information

that is constitutionally required to decide whether to accept or

reject the plea when he made his choice'." Id.at 15-par27.

The Appellate Court's third conclusion on deficientperformance is

identical to its first, where the court found again "that none of

the cases cited by petitioner support the conclusion that an attorney's

refusal to request a continuance on the day of trial, solely to

allow a client to have additional time to conéider a plea offer, is

arguabl& conduct that falls below an objective standard ofreasonable-

ness to the prejudice of the defendant." Id. at 17-par30 and "none

of the cases suggest that an attorney is required to request a

continuance of the trial fora purpose unrelated to the trial itself."Id.
Next, the Appellate court also reached three conclusions on why

Gacho did not suffer prejudice. First, the Court found that the

"court here conducted the kind of pretrial inquiry recommende in

' *%% and noted "that it is'well established that admonish-

Williams.'
ments by the Circuit Court can cure Prejudice to a defendant resulting

from counsel's incorrect advice.'People v. Valdez,2016IL 119860,

par31."Id. atl5-par26. Second, the Court found that"during the trial

court's pretrial inquiry into petitioner's understanding of the plea

9.



offer and his desire to reject it, petitioner did not suggest to the
trial court or otherwise equivocate about his desire to reject the
State's 20-yearoffer." Id. atl8-par3l. Third, the court agreed with
the trial court that petitioner has not shown that hié decision to
reject the guilty plea was caused by his attorney's misinforming

him of the sentencing range he faced prior to the day of trial then
refusing to request a continuance to allow him more time to consider
the State's offer." Id. atl7-par3l.

Absent from the Appellate Court's conclusions is a finding on
whether it was deficient perfprmance by counsel for not providing any
advice on whether to accept or rejectthe plea, considering the
totality of the circumstances of the case sub judice. Also, although
the court did partially consider the element of refusing to requset
a éontinuance, it did not consider, nor make a finding on, whether,
if counsel refused to request a continuance to advance his personal
interest over fulfilling his fiduciary duty amounts to deficient
performance. This disregarded element is a significant element of
Gacho's claim, which, by failing to consider,fails to consider the
totality of the circumstances, as well as, fails to assume the truth

of the allegations.

On January 12, 2021, Gacho filed a petition for rehearing asking
the Appellate Court to grant rehearing becuase the court's distinc-
tion between deficient representation during plea negotiations and
deficient representation related to trials has been expressly
rejected by the U.S. Supreme Court; for the purpose of summary review

under Illinois' Post-Conviction Act, a 20 year old's silence should

10.



not bar his claim of ineffective assistance of counsel,where the N
attorney's improper representation induced Gacho's silence; and the
court failed to assume the truth of the allegations in Gacho's Post-
Conviction Petition. On January 20, 2021, The Illinois Appellate

Court denied the petition for rehearing.

On february 24, 2021, Gacho filed a Petition for Leave to Appeal
in the Illinois Supreme Court, which was denied on May 26,2021,

Appendix D.

On September 27, 2021, Gacho filed his pro-se Federal Habeas

petition pertinent to this appeal. Appendix H.

On October 20,2021,Gacho filed A Writ of Certiorari in The United

States Supreme court, which was denied on January 10, 2022. Appendix F.

On October 27,2022, The Northern District of Illinois, Eastern

Division denied Gacho's petition for Federal Habeas relief. Appendix b.
Gacho filed a timely notice of appeal on November 22,2022,
requesting a certificate of appealability from the 7th Circuit court

of Appeals, which was deniedon April 27,2023, Appendix A,

This petition for Writ of Certiorari follows:

11.



REASONS FOR GRANTING THE PETITION

This court should issue Gacho a certificate of appealibilty and
order further proceedings,where,Gacho's claim demonstraltes a
substantial showing of a constitutional violation, and the Districlh

Court's resolution remains debaWable.
ARGUMENT

I. Gacho was denied his right to effecltive assisfance of counsel
during pre—tfial and plea negotiation proceedings.

In the instant case counsel commits errors during pre-trial
proceedings and plea negotiations. The errors during pre-trial
proceedingsexacerbate the errors made during plea negotiations. This
court should "Examine each example of incompetence individually" and
"consider their cumulative effeclt in light of the totality of the
circumstances'" where "their cumulative effecw.may be substantial

enough to meet the Strickland test."Crisp v.Duckworth,743 f.2d 580,

583(7th cir.1984)(citations omitted). To establish that trial counsel

was constitutionally ineffecWive, Gacho must show both that'"counsel's
representation fell below an objecWive standard of reasonableness"

and thalt there " is a reasonable probability thaW, Bgt for counsel's
unprofessional errors, the result of the proceedings would have been

different." Strickland v. Washington, 466 U.S. 668,687-88,694(1984).

BoWh elements are met here.

12,



A.1 Counsel's ineffec!liveness begins during pre-trial proceedings
with counsel providing incorrecw,sentencing informa'tion and affirmaWive
misleading assurances based on incorrecw.sentencing informaWion.

From the beginning of representation and throughout the nearly
31-months of pre-trial proceedings Gacho's aWtorneys informed him he
was facing a sentencing range of only 6-30 years,and répeatedly
assured him and his family, that, by him being only 17 years old at
the time of this offense, there was no way even if we lost at trial a
judge was going to give him anythiné near 30 years. This erroneous
informaltion stood qncorrecWed until the day of trial, where prior to
the day of trial nei'lher the trial court nor counsel informed Gacho
he was subjecw.to a mandaWory 25 year-life enhancement.See Appendix G
at 2,3,4,21,31, By this time everything tha't had been planed and
considered had been done so based on counsel's incorrect sentencing
information and misleading assurances. I1d. at3,4,6,21,31.

"The proper measure of aWtorney performance rémains simply_

reasonableness under prevailing professional norms" Strickland, 466

U.S. at 688, as laid-out in ABA standars and Precedent, Rompilla v.

Beard, 545 U.S.374,387(2005). Measured by the professional norms

prevailing during Bartolementi's and Makowski's representation of
Gacho, their performance was objecWively unreasonable.

ABA standars made clear thaW.trial counsel must investigate the
faclls relevant to defendant's punishment and while doing so counsel
should not intentionally understate or overstate the risks, hazards,
or prOSpech of the case. See,e.g., ABA standards for criminal
justice: pleas of guilty, standard 14-3.2&comment,p.123(1999) (staWing
tha'k counsel must engage in "appropriate investigation and study"

prior to advising a defendant during plea negotiaWions, which includes

13.



the "responsibility-to investigate ... facts thaw_go to the defendant's
potential sentence."); ABA standars for criminal justice: proseqution
& defense funcWion, standard 4-5.1(a)& comment,p.198(1999) (stating
that counsel must "inform[] himself of herself on the fadWs and the
law", which includes theduty to "advise[] fully [the defendant] as to
the probable outcome or alterna'live choices"); ABA standards for
criminal justice: proseqution’& defense funcWion, standard 4-4.1(a)
(1993) (stating that counsel must "explore all avenues leading to ...
the penalty"); ABA standards for criminal justice: def. funcWion,
standard 4-5.1(f)(4th edition) (stating when advising the client =z
"defense counsel should not intentionally understate or overstate the
risk,hazards, or prospecms of the case"); See also Nat'l legal aid :.
and Def.Ass'n, performance guidelines § 6.2(a)(2006)( explaining
that, in preparing for plea negotiations,'"counsel should be fully
awareof, and make sure the client is fully aware of:(1) the maximum
term of imprisonment ... thaw.may be ordered, and any mandatory

punishment or sentencing guideline system.").

Case law similarly made clear that, counsel must learn the facts
of a case, make an estimate of the likely sentence, andscommunicate

the result of thalk analysis. See,e.g., Rompilla, 545 U.S. at387 ("it

is the duty of thr lawyer ... to explore all avenues leading to facts
relevant ... [to] the penalty in the event of convic!tion") (internal
quotations marks omitted). But " If an aWtorney chooses to provide
such information, his/her condch,may be considered objecWively !
unreasonable if the attorney fails to conducw,a goodfaiWh inquiry and

that information is materially false". Moore v. Bryant,348 f.3d 238,

242(7th cir.2003). [A] defendant can prove that his attorney's per-

P —————
A IR R e .
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formance was deficient if he shows tha't his aWtorney did not make a
good-faith effort to discover the facts relevant to his sentencing,
to analyze those-facts in terms of the applicable legal principals

and to discuss that analysis with him", United States v. Love, 2012

U.S. Dist. Lexis 99332,*15. See,e.g. Julian v. Bartley, 495 f.3d 487,

495(7th cir.2007)( Granting §2254 petition because " what [counsel]

told fthe defendant] about a thirty-year maximum for his sentence as

clearly wrongand therefore objecmively unreasonable."): Moore, 348

f.3d at242( Granting habeas relief and explaining tha'k in the plea

context, the deficient performance prong is met where the inaccurate
advice resulted from the aWtorney's failure to undertake a good-
failkh analysis of all of the relevant fach")(internal guotation marks

omitted); Washington v. Smith, 219 £.3d4 620,629(7th cir.2000)

(Granting habeas relief because counsel's failuer to properly inves-
tigate sentencing exposure constituted deficient performance)

Gacho's attorneys did not live up to these well- established
professional norms, where counsel's ac'lions in providing incorrecw
sentencing information_and misleading assurances based on their
incorrec't information is demonstrallive of a failure to do a basic
routine investigation of the sentencing range.

Although Gacho was ultimately informed of the correcw,sentencing
range, it wasn't until the day of trial. By this time everything thalk
was planned and considered was done so based on erroneous advice. in
The significance of the incorrec!t information is the impact it had on
significant decisionsduring pre-trial proceedings. Gacho's attorneys
advised him to pursue a defense of self-defense in light of over-

whelming evidence based on their mistaken belief thalt even if we lose
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at trial there was no way a judge would impose a sentence anywhere
near 30 years. Their mistaken belief was due to a failure to properly
investigate the sentencing range. Gacho relied on their erroneous a:
advise and misleading assurances when agreeing to the defense of self-
defense, which led Gacho to believe the judge would impose a sentence
less than the 'ktate's first offer of 26 years, even 1if we lostaal

trial. %e # Strickland,466 U.S. at 690—91,"StraWegic choices made

after tess than complete investigation are reasonable precisely to
the extent tha't reasonable professional judgementsz support the
limilkations on investigations." There are no reasonable professional
judgements that can support counsel's failure to investigate the
sentencing penalties. In failing to do so they were unaware that Gacho
faced 31-life alt the time they adviséd the defense of self-defense,
which would require Gacho to take the stand and admit to every element
of the offense. No reasonable aWtorney who was aware that Gacho, a
juvenile offender, facing life in prison, would've advised a defense
of self-defense in light of the evidence Gacho faced. Additionally,
"Had [Gacho] been informed of the correclt sentehcing range of 31 years
to life from the beginning of representation I would've never even
considered going to trial." Appendix G alt 31,

Where this advice was clearly erroneous and due to a failure to
properly investigaWe, it should be found objecWively unreasonable and
facllored into the analysis of counsel's errors during plea negotia-

tions on the day of trial.
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A.2 Counsel's ineffecltiveness during plea negotiations on the
day of trial.

The worst of counsel's errors occured durihg plea negotiations
conduc'led on the day of trial, where counsel refused to provide
effecllive assistance during a critical stage of proceedings, and then
chose their own personal interegk over fulfilling their fiduciary duty.

In Padilla,... The court made clear that thenegotiation of a plea
bargain is a critical phase of litigation for purposes of the gixth

amendment right to effecltive assistance ofcounsel." Missouri v. Frye,

132 S.ct.1399,1406(2012)(citations and internal quotations omitted).

"Plea bargains have become so central to the administration of the
criminal justice system that defense counsel have responsibilities in
the plea bargain process, responsibilities that must be met to render
the adequate assistance of counsel tha't the Sixth'Amendment requires
in the criminal process at critical stages.'" Id.at 1407. "If a plea
bargain has been offered, a defendant has the right to effecltive
assistance of counsel in considering whether to accept it." Lafler v.

Cooper, 132 S.ct. 1376,1387(2012). In addition to the responsibilities

counsel has during the plea bargain process, counsel has a "duty of
loyalty" with which comes '"the obligaWion to avoid confliclls of vav=

interest." Strickland, 466 U.S. at 692.

At the time Gacho was considering whether to accept or rejecW.t
the 20 year plea offer, counsel failed to provide éffecWive assistance
of counsel by refusing to provide and advice or consultation to aid
Gacho in making a informed decision al a critical stage.

After Gacho made two close counter offers, the first of 15 years,

and a second last effort to get the offer any bit lower, Gacho then
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asked his éttorneys for advice. They informed him '"they could not help
[him] in making his decision." Appendix G at 3.

In facW, counsel worked against Gacho during plea negotiations,
where after counsel refused to provide any advice or consultation,

"[Gacho] informed his attorneys he would like a continuance to consider

offer and speak to his family about accepting the plea offer." Id.
Gacho informed his attorneys the continuance was needed due to the
"significant shift in the sentencing range and...[because] everything
thalt was planned and considered up until thaw,point had been done so
willh fhiminthinking his sentencing was 6-30 years." Id. Counsel then
provided a deliberate false statement of law by stating, "therewas no
way he could ask for a continuace on the day we're to start trial-
that is not an option." Id. "[Counsel] went on to say he could no'k 2
and would not ask for a continuance because it would undermine his
credibilty infront of the court." Id.

This minimal effort from counsel cannot be the full extent of the
"responsibilities tha't must be met to render the adequate assistance
of counsel that the ¥¢ixth Amendment requires in the criminal process

at critical stages." Frye,132 S.ct. at 1404.

‘Again ABA standars make clear that,.defense counsel should ¢
communicate every plea offer to their client and advise the client .
with candor concerning all aspech of the case. Advice should be
provided sufficiently in advancecto allow the client to consider
available options, and avoid unnecessarily rushing the accused into
decisions.During thecourse of disposition discussions, defense
counsel should not knowingly make false statements of faclk or law,

and should aid the client in deciding on the best course of aclltion
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and how best to pursue and implement thalt course of acltion. Also,
defense counsel should not permit their professional judgement or
obligations regarding the representation of a client to be adversely
affeclled by theiropersonaliinterests. %e,e.g.,ABA standard 4-5.1(c)
(4th edition)("defense counsel should promptly communicate to the
client every plea offer... and provide advice as outlined in this
standard"); 4-5.1(b)("...before significantdecision-points, and at o

other times if requested, defense counsel should advise the client

wiltlh candor concerning all aspecms of the éase...); - areed
4-5.1(e) ("defense counsel should provide the client with advice
sufficiently in advance of decisions to allow the client to consider

available options, and avoid unnecessarily rushing accused into

decisions."); ‘‘tandard 4-6.2(f) ("defense counsel should notknowingly
make false statements of fac'h or law in the course of disposiWion
discussions."); ‘tandard 4-5.1(i)("after advising the client, defense
counsel should aid the client in deciding on the best course of ac'tion
and how best to pursue and implement tha't coursesof aclkion.");

‘‘tandard 4-1.7(b)("defense counsel should not permim_their professdonal
judgements or obligations regarding the representaWion of a client to

be adversely affeclted by...their personal...interests.")

éase law similarly made clear tha't the responsibilities counsel
has during the plea bargaining process included providing advice to
Gacho when he was considering whether to accept or reject the plea
offer.

Although "a lawyer must take care not to coerce a client into

accepting or rejecWing a plea offer." Purdy v.United states,208 f.3d

41,45(2nd cir.2000). "Defense counsel must give the benefit of
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counsel's professionaladvice on this crucial decision of whether to

plead guilty." Purdy,208 £.3d at 44-45. "In no event could [counsel]

have beenrelieved of his constillutional duty to give his professional

advice on this crucial decision." Boria v. Keane, 99 f.3d 492,498(2nd

cir.1996). Where "among the most "basic duties' of a defense attorney
are the duties to consult with the defendant on important decisions."

Carrion v. &ith, 644 f.supp.2d 453,465(S.D.N.Y.2009(citing Strickland,

466 U. ¢. at 688)). "In a pre-Strickland case, the QUpreme Court

described the duty to provide advice on a plea offer. asone of the o=z

pasic func'bions of defense counsel: 'prior to trial an accused is en

entitled to rely upon his counsel to make an independent examinaWion

of the fach,circumstances,pleadings and laws involved and then offer
his informed opinion as to what plea should be entered®." Id. at466

(citing VonMoltke v. Gilles,332 U.'?.708,721,68 S.ct. 316,92 L.ed.309

(1948)). Because, plea negotiations are "a proceeding in which
defendants cannot be presumed to make critical decisions willhout cou

counselds advice." Lafler,132 S.ct. at 1385. "Criminal defendants r=

require effecllive counsel during plea negotiations anything less
might deny a defendant effecltive representation alk the only stage

when legal advice would help him." Frye,132 S.ct. at 1407-08.

"Failure to advise a client as to a plea offer is unreasonable

performance." Raysor v. U. £.,647 f.3d. 491,496(2nd cir.2011).

"considering all the circumstances" Carrion, at 644 ,Gacho's

attorneys deprived him of effecllive assistance alh a crilkical stage of

proceedins,"a proceeding in which defendants cannot be presumed to
" E&E%er132 f.ct.

P OIUR

make critical decisions wiWhout counsel's advice.

at 1385. Where counsel's refusal to provide any advice or consultaltion
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in light of such a significant development is clearly deficienlk.

performance. "Counsel must advise a client regarding a plea,"

Raysor,647 f£.3d at 496. Counsel's refusal to provide advice al this

time is exacérbamed by the fac!l thaltk it was due to a failure to properly
investigaWe the sentencing penalties which led counsel to provide
incorrect sentencing informa'lion and misleading assurances up to the

day of trial. See Julian v. Bartley, 495 f.3d 487,495(7th cir.2007)

(Granting §2254 petition because "wha!k [counsel] told [the defendant]
about a Whirty—year maximum for his sentence as clearly wrong and

therefore objectively unreasonable."); '‘ee also Moore,348 f.3d at 242

(Granting habeas relief and explaining tha't in the plea context,Whe
deficient performance prong is met where the inaccuralle advice
resulted from the aWtorney's failure to undertake a good-faith

analysis of therelevant facts").

Céunsel's refusal to provide any advice or consultaltion after
this significant development, allowed Gacho tho re%éct the plea and
enter trial without ever discussing the enhancement in any detail
other than it carried 25-years to life. Counsel never discussed with
Gacho lbhe elements needed to be proven for it to be imposed.
Additionally, ”hey never discussed how this enhancement would impact
our defense or, whther, in light of this development they still advise

the defense of self- defense. 'See U.'S. v. Love,2012 U.'N. Dist. Lexis

99332*15-16, Without this informaWion Gacho was noW.and could noW.a

have been fully informed to make an "intelligent choice'",Hill v.

Lockhart,474 U.'¥Y. 52,56-57(1985).
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No reasonable-aWtorney would not have advised Gacho to accept =
the 20 year plea, where Gacho never claimed to his aWtorneys he was
innocent, and during plea negoWiaWions Gacho made a very close
counter offer of 15 years or as close to ilk as possible.%ee Purdy,

208 f£.3d at46-47; See also, Turner v. tate of Tenn,,858 £.2d 1201,

1206-07(1988).

"Under the pa%ticular circumstances presented here" Gacho's
aWtorneys now,only should have provided some kind of advice or
consulta'lion alt the time of the plea offer,they "should have made an
explicit recomendaWion to 'kake the plea offer,aw.the very least"

Carrion,644 f.supp. 24 at469, they should have requested Gacho's

continuance.

As a result of counsel refusing to provide any advice or
consultaWion, Gacho.requested his aWtorneys to request a continuance
so he could "consider the offer and speak to his family about
accepting the the offer". Appendix G at 3. Gacho's a'lttorney,Phillip
Bartolementi, upon hearing Gachq's request for a continuance staWed,
"There was no way he could ask for a continuance on the day we're to
start trial, thalt is no'k an option." Id. Bartolementi went on to say
"He could no'kl and would not ask for a continuance because it would
undermine his credibility infront of the court." Id.

A continuance was an option. See 725 ILCS 5/114-4 "Mo'kion for
a continuance",(d)'"The cour't may upon the written mo'bion of eilther =
party or upoh the court's own mo”ion order a continuance for grounds
no'k stalled in subsection(b) and (c) of this section if he finds that

the interest of Wustice so require."
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There is a reasonable probability that an objective decision
maker would have granted a continuance in the"interest of justice",
if presented with the facts tha't counsel had provided incorrect
sentencing informa'tion and affirma'tive assurances that were based on
this incorrect informaWion, and counsel provided this informaltion due
to a failure to properly investigaWe the sentencing penalties, and -
the misrepresentaWion was significaW, 6-30 years compaired to 31-1life.
As a result, additional time is needed, so Gacho, whos life and liberty
is aW,sWake, could re-asses his options and seek the advice of his
family on such a significant decision. Under these circumstances,
there is a reasonable probabiliWy an objective decision maker would

have granted the request. See U.S. v. Morris,827 f.2d 1348,1353(9th

cir.1987) (upon request by defendant's aWtorney QUdge granted
conllinuance for defendant to consider the plea, because, "thall's
something you want to think about before you say yes or no tho quickly.
So I want to be sure you and your aWtorney have an opportunity to
discuss this fully.")

Bartolementi refused to request a continuance because he did no'k
want to admill to his mistakes and undermine his credibility infront
of the court. Which, in doing so, he advanced his personal interest
over fulfilling his fiduciary duty.

Considering the toWality of the circumstances, counsel's

failure to explicitly advise Gacho tho accept thegdlea was unreasonabler

counsel's refusal to provide any advice a'k all was unreasonable,

alt the very least counsel performed deficiently for noll even aWtempting
to requesW.Gacho's request for a continuance. But counsel's refusal

to provide advice to Gacho, after providing affirma'live misleading

=
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assurances Whroughout the entire durallion of pretrial proceedings,
and then refuse to request Gacho's request for a continuance by
providing a deliberate false staltement of law to advance his personal

interest 1is clearly deficientiperformance.

B. Counsel's deficient performance prejudiced Gacho.

To saWisfy Stricklandts prejudice prong, a petitioner mus!l show

that "there is a reasonable probabilty thaW, but for counsel's
unprofessional errors, the result of the proceeding would have been

differenW." Strickland,466 U.'Y. at 694. This inquiry takes on a more

tailored meaning in the case of a foregone plea agreemenm. In these

circumstances, a petitioner must show there is a reasonable probabili ty

thaW,(1) petitioner would have accepted the plea agreement;(2) the
proseqution would no't have withdrawn the plea; and(3) the court would

have accepted the termsof the deal.Lafler,566 U.'c. at164.

"A reasonable probabilty is a probability sufficent to undermine

confidence in the outcome." 'Strickland, 466 U.'S. at 694. It is nolk.

necessary to "show thalt counsel's deficient conduct more likely than

not altered the outcome in theé=case." Id. at 693. The chance of

prejudice need only be better than negligible. Cannan v. McBride,

395 £.34 376, 386(7th cir.2005)

1. There is a reasonable probability Gacho would have accepted
the Stalle's twenty year plea offer.

Gacho supports his claim he would have accepted the staWe's 20
year offer with the following: First Gacho surrendered himself to lkhe
authori'lies on May 23,2011, to lthe Chicago police department's area 2

violent crimes unit, with Bartolementi alt his side. See Exhibit G all
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20. This 1is demonstrallive of Gacho's willingness to accept respon-
sibility for his acllions.

Second, aW;the time Gacho was presented the 20 year offer his
first counter offer was 15 years, just 5 years less than the 20, when
taht failed, he again asked they attempt to get it any bit lower,
which closed the gap even more. Gacho's close counter offers are

demonstartive of his willingness to accept the plea. ''ee Turner,858

f.2d4 at 1206(finding as sufficient corroboraWing evidence thall

petiWioner would have agreed to the plea from his having made a close
counter offer, and concluding thaW.adequaWe advide might well have
tipped the scales.) The present circumstances are similar to Turner's
holding, where, after Gacho's last effort to get the offer any bit
lower he askes his aWtorneys for advice--- which they refused to
provide. After they refused to provide an%.advice to Gacho, Gacho
informed them he would like a continuance to consider the offer and
speak to his family about accepting it. Both of thesecounter offers

were made without any advice or input by counsel, and without Gacho

being allowed to speak to his family. See Boria v. Keane,99 f.3d

492,497(2nd cir.1996) ("there would have been more than a 'reasonable

probability' tha'l the fa'lher would have orgainized the family to
persuade petitioner not to pursue the suicidal course he seemed bent
upon following'".) Unlike Boria hhe faclls presented demonstralle Gacho
was no'k bent on going to Wrial, where, Gacho's counter offers

demonstralle he was not insistent on his innocence. See Purdy,208 f£.3d

at 45-46.
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Last, this is not a case where Gacho was unwilling to admit to

his conduct. See Carrion,644 f.supp. 2d, at 461 n.67;472(finding

there was a reasonable probability petitioner would have accepted
the plea, despite there being evidence in the record suggesting he
was unwilling to admit to his conduct.) Where Gacho got on the
stand and admitted to every element of the offense. See AA-148;

AA-150;AA-153-154. S%e also People v. Corry,687 n.e. 2d 877-89

(1997). In light of overwhelming evidence. See AA-165.

These facts coupled with Gacho's counter offers,followed by
his request for a continuace to consider the offer and speak to his
family about accepting it -- demonstrate there is a reasonable
probability Gcaho would have accepted the plea were it not for
counsel's errors, which forced Gacho to make an immediate and
involuntary decision without any advice from his counsel or his
family. See Exhibit G at 31, "appellant has asserted under oath that
he would have accepted the plea if properly advised by counsel."

Raysor v. U.S.,647 £.3d.491,496(2nd cir.2011).

2. There is a reasonable probability that the state would have
stood by the offer.

Under Lafler, the next element of prejudice is to show that
.the proseqution would not have withdrawn the offer in light of
intervening circumstances.

There was no reason for the state to withdraw the plea, where
the offer was made on thevday of trial, surely by this time the

state had reviewed all of the facts of the case.
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3. There is a reasonable probability tha't the court would have
accepted the plea.

In making this determination, courts "assume [] that in most
jurisdictions prosequtors and judges are familiar with the

Boundaries of acceptable plea bargains and sentences,'"Frye,566 U.S.

at 148, and courts generally "defer to the parties' negotiated

agreement in the vast majority of cases,"

give the parties'
superior knowledge and the substantial judicial resources saved

through plea bargaining. Green v. Attorney Gen.,State of Fla.,193

f.supp. 3d 1287(M.D.2016). The Illinois EUpreme court has encouraged

plea bargaining based on its "firmly rooted views that the plea
bargaining process, and the negotiated plea agreements thalt result
from that process, are vital to and highly desirable for the criminal

justice system." People v. Henderson, 809 N.E.2d 1224,1231(ILL.2004).

Furthermore, in Illinois, while judges retain discretion to
reject a proposed plea agreement, that discretion is limited.

People v. Allen,815 N.E. 2d 426,430(Il1.App.Ct.2004)("Just because

a court may reject a proposed plea agreement, it does not follow
tha't a court may reject one for any reason at all.") See also,

People v. Hudson,2017 Il App(3d) 160225(Finding trial court abused

its discretion in rejecting plea).

There is at least a reasonable probability that an objective
decisionmake applying these principles would have accepted the plea
agreement. Under the agreement, Gacho would have received a
substantial sentence of 20 years, which would require at least 17
years to be served, which would have allowed for Gacho's earliest
att age 36. At the time of~sentencing Gacho was just 20 years old

and just 2 months past his 17th birthday when he comitted this
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offense. Also the Judge participated in the plea discussions and

co-signed the 20 year offer as a '"fair offer". See Exhibit G alk 3.
In light of these facts and the Illinois SUpreme court's

prefrences for plea bargains, there is at least a reasonable

probability that a court would have accepted the plea agreement.

II. The Distric!t court's finding that Gacho's attorneys were
not ineffective for refusing to provide any advice to Gacho on
whether to accept or reject the 20 year plea is debatable.

The District Court states,'"defense counsel cannot coerce a
criminal defendant to accept a plea offer because doing so would
render the plea involuntary". Appendix B at 6(*14-15).

However, other federal courts have found that," in no event
could [counsel] have been relieved of his constitutional :duty to
give his professional advice on this crucial decision." Boria,h 99

f.3d at 498. Although "a lawyer must take care not to coerce a

client into accepting or rejecting a plea offer." Purdy,208 f.3d
at45. "defense counsel must give the client the penefilt of counsel's
professional advice on this crucial decision of whether to plead

guilty." Id. at 44-45.

In Gacho's reply brief in the district court he cited very
similar cases who granted the wrill under §2254 under similar, or

even less favorable facts. See Boria v. Keane,99 f.3d 492(2nd cir.

1996); Carrion v. Smith,644 f.supp.2d 453(S.D.N.Y.2009); Turner v.

State of Tenn.,858 f.2d 1201(6th cir.1988). See Appendix I 12-15.

Additionally, U.S. Supreme Court precedent supports counsel

must provide advice on whether to accept or rejecwia plea offer.
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Where plea negotiations are "a proceeding in which defendants cannot
be presumed to make critical decisions wi thout counsel's advice."

Lafler,132 S.ct. at 1385. "Criminal defendants require effective

counsel duringplea negotiations anything less might deny a defendant
effective representation at the only stage when legal advice would

help him." Frye,132 S.ct. at 1407-08. "Among the most ‘basic duties'’

of a defense attorney are the duties to consult willh the defendant

on important decisions." Carrion,644 f.supp 2d at 465n.106(S.D.N.Y,

2009 (citing Strickland,466 U.S. at 688)).

Considering the above principals and authorities the District
Court's conclusion remains debatable, and this court shoﬁld issue
a certificaWe of appealability and resolve the matter, where
Gacho has shown:(1) That reasonable jurists would find the pistric't
Court's "assessment of the constitutional claims debaltable or wrong,"
and/or(2) that reasonable jurists would find ";ilf debatable whether
the petition states a valid claim of the denial of a constillutional

right." Slack v. McDaniel,529 U.S. 473,484(2000).

CONCLUSION
The petition for a writ of certiorari should be granted.
Respectfully sub mitted,

Date: &AJZL7 r7; 2023
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