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QUESTION PRESENTED

In Texas, the mens rea for attempted capital murder is a specific intent to
kill. The defendant did not know this. Thus, she pled guilty although she
had no such intent. She would not have pled had she known the mens rea and
that expert testimony could support her claim of no intent to kill. Was the
defendant’s guilty plea voluntary when she did not know the mens rea fot the
charged offenser
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PETITION FOR A WRIT OF CERTIORARI
Petitioner, Cynthia Kaye Wood, respectfully petitions this Court for a writ of

certiorati to review the judgment of the Texas Court of Criminal Appeals.



ORDERS ENTERED IN PETITIONER’S CASE
The order of the Texas Court of Criminal Appeals denying Ms. Wood’s request
for habeas relief consists of four paragraphs. The order is unpublished. However, it
can be found online. See Ex parte Wood, No. WR-93,810-01, 2023 WL 3220891 (Tex.

Crim. App. May 3, 2023). The order is attached to this petition as Appendix A.

The habeas court was the 351% District Court of Harris County, Texas. (For
more information about the habeas court, please see Footnote 69.) The habeas court’s
findings of fact, conclusions of law, and order recommending relief are unpublished.

But they are attached to this petition as Appendix B.
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STATEMENT OF THE BASIS FOR JURISDICTION IN THIS COURT
The Court of Criminal Appeals of Texas issued its order denying habeas relief
on May 3, 2023. This petition was timely filed on July 18, 2023. This Court’s

jurisdiction is invoked under 28 U.S.C. § 1257(a).

11



FEDERAL CONSTITUTIONAL PROVISIONS INVOLVED IN THIS CASE
FIFTH AMENDMENT

No person shall be held to answer for a capital, or otherwise infamous crime, unless on
a presentment or indictment of a Grand Jury, except in cases arising in the land or naval
forces, or in the Militia, when in actual service in time of War or public danger; nor shall
any person be subject for the same offense to be twice put in jeopardy of life or limb;
nor shall be compelled in any criminal case to be a witness against himself, nor
be deprived of life, liberty, or property, without due process of law; nor shall private
property be taken for public use, without just compensation.

SIXTH AMENDMENT

In all criminal prosecutions, the accused shall enjoy the right to a speedy and
public trial, by an impartial jury of the State and district wherein the crime shall have
been committed, which district shall have been previously ascertained by law, and to be
informed of the nature and cause of the accusation; to be confronted with the
witnesses against him; to have compulsory process for obtaining witnesses in his
favor, and to have the assistance of Counsel for his defence.

FOURTEENTH AMENDMENT, SECTION 1

All persons born or naturalized in the United States, and subject to the jurisdiction
thereof, are citizens of the United States and of the State wherein they reside. No State
shall make or enforce any law which shall abridge the privileges and immunities of
citizens of the United States; nor shall any State deprive any person of life, liberty,
or property, without due process of law; nor deny to any person within its
jurisdiction the equal protection of the laws.

12



STATEMENT OF THE CASE
I. Factual Summary
A. Overview of the Injustice
The petitioner in this case is Cynthia Kaye Wood. She is currently serving a life
sentence in a Texas prison.! Cynthia was charged with attempting to kill her five-
month-old son.? She pled guilty to the charge even though she never intended to kill
him.> And her son expetienced no lasting harm.* Nonetheless, Cynthia remains in

prison.

B. Cynthia’s Bad Act
On October 12, 2014, Cynthia was in a Houston hospital with her infant son.’
He was in the hospital because of breathing problems.” As it turned out, Cynthia’s son’s

breathing problems were caused by Cynthia herself® A security camera in the hospital

! Brief for Appellant Cynthia Kaye Wood, First Court of Appeals of Texas, Wood v. State, No. 01-16-
00179-CR, June 20, 2016 (hereinafter Appendix C) at A-41. See also Cynthia Wood’s Memorandum of
Law in support of her 11.07 Petition for Writ of Habeas Corpus, Ex parte Wood, 351* District Court
of Harris County, Texas, No. 1445251-A (November 1, 2021) (hereinafter Appendix D) at A-109.

2 See Appendix C at A-56 (concerning the charge). See also Forensic Science Evaluation of Cynthia
Wood by Dr. Mark Moeller, Exhibit 8 of Cynthia Wood’s Memorandum of Law in support of her
11.07 Petition for Writ of Habeas Corpus (November 2015) (hereinafter Appendix E) at A-149 to A-
151 (concerning the infant’s age).

* Appendix C at A-57. See also Declaration of Cynthia K. Wood, Exhibit 1 of Cynthia Wood’s
Memorandum of Law in support of her 11.07 Petition for Writ of Habeas Corpus (Sep. 28, 2021)
(hereinafter Appendix F) at 154,

* State’s Appellate Brief, First Court of Appeals, Wood v. State, No. 01-16-00179-CR (Sep. 21, 2016)
(hereinafter Appendix G) at A-168.

* Appendix D at A-109.

¢ Appendix D at A-122. See also Appendix G at A-166

7 Appendix G at A-166; Appendix D at A-108.

¥ Appendix G at A-166 to A-168.

13



showed Cynthia using her hands to impede her son’s ability to breathe.” The infant
stopped breathing and stopped moving which caused a breathing monitor to go off."
Medical personnel then entered the room and resuscitated the infant."" He quickly

started breathing and moving again.'? Cynthia’s son suffered no permanent damage."

C. The Criminal Charge
Cynthia was arrested at her home shortly after the event in the hospital.™ A
couple of months later,'® a Harris County grand jury indicted Cynthia for the offense
of attempted capital murder.’®  To prove that offense, the State had to show that

Cynthia acted with the specific intent to cause the death of her son." The indictment

’ Appendix G at A-167 (hospital cameras showed Cynthia impeding her son’s ability to breathe by
pinching his nose shut with one hand and covering his mouth with the other).

" Appendix G at A-167 to A-168.

" Thid.

12 Thid,

" See Appendix G at A-168.

4 Appendix C at A-45. Cynthia’s bail amount was set at $25,000. She was unable to make a bond in
that amount. Thus, Cynthia remained in the Harris County Jail following her arrest.

' The grand jury presented the indictment on December 18, 2014. Appendix G at A-168.

' Ibid. The alleged offense was attempted capital murder and not attempted murder because the
victim (Cynthis’s infant son) was under the age 10. See Tex. Penal Code § 19.03(a)(8).

L Sifuenctes v. State, 615 S.W.3d 914, 917 (Tex. Crim. App. 2021). The statutory intent requirement for
criminal attempt in Texas is found in Article 15.01 of the Texas Penal Code. That requirement is the
performance of an act “with specific intent to commit an offense.” The Szfuentes Court said:

The element “with specific intent to commit an offense” means that the actor must
have the intent to bring about the desired result, which is death of an individual in an
attempted capital murder case.

Sifuentes v. State, 615 S.W.3d at 917. See also Flanagan v. State, 675 S.W.2d 734, 741 (T'ex. Crim. App. 1984)
(“a specific intent to kill is a requirement of attempted murder”); JANI MASELLI WOOD, O’CONNOR’S
TEXAS CRIMINAL OFFENSES & DEFENSES 19 (2022 ed.) (“To prove criminal attempt, the State must
establish that the defendant had a specific intent to commit an offense.”).

14



appropriately charged Cynthia of acting “with the specific intent to commit the offense

of CAPITAL MURDER.”8

D. Counsel’s Recommendation to Plead Guilty
Cynthia was indigent so the trial court (the 351 District Court of Harris County,
Texas) appointed counsel to represent her.!” The first appointed lawyer became
unavailable shortly after his appointment® The trial court then appointed a different

attorney, Thomas Lewis, to represent Cynthia.*'

At his initial meeting with Cynthia, Mr. Lewis recommended to Cynthia that she
plead guilty.> Mr. Lewis did not believe Cynthia’s case was a good case to take to trial. >
This was because of the video reéording that showed Cynthia’s actions with her son at
the hospital.* According to Cynthia, Mr. Lewis felt the outcome of any trial was a

foregone conclusion — she would be found guilty.”

" Appendix G at A-169.

" Appendix D at A-103.

* Ihid.

> Ibid.

2 Ihid. This appointment took place in February of 2015. See Affidavit of Thomas Lewis, Exhibit 2
of Cynthia Wood’s Memorandum of Law in support of her 11.07 Petition for Writ of Habeas Corpus
(Sep. 28, 2021) (hereinafter Appendix H) at A-187.

> Ibid.

* Thid.

3 Appendix F at A-154. According to Cynthia, Mr. Lewis told her that a guilty plea was the only way
to avoid dying in prison.

15



E. No Discussion of Mens Rea
Cynthia never had any discussion with Mr. Lewis as to the necessary wens rea tor
the attempted capital murder charge.” She did not know that the required mens rea for
the offense was that she specifically intended to cause her son’s death. Looking back
on her interactions with Mr. Lewis, Cynthia said:

I wanted to go to trial when I met Mr. Lewis. I knew what I did was
wrong, but I didn’t want to kill my son. I never tried to kill my son.

Mr. Lewis said the video of me suffocating my son proved me guilty and
we couldn’t fight it. 1 believed him. Mr. Lewis did not discuss particular
clements of the offense with me. I did not understand that if I did not
intend to kill my son, then I was not guilty. Mr. Lewis led me to
believe that doing the act on the video meant I was guilty, end of story. 1
knew it was me on the video, so I thought I was guilty of the charge. 1
did not know that not meaning to kill my son mattered at all.

I did not want to plead guilty, I just believed there wasn’t any possible

defense and that the only way I could avoid a life sentence was to plead
guilty. That is what Mr. Lewis told me.”’

F. Cynthia’s Intent
Near the beginning of his representation of Cynthia, Mr. Lewis requested that
Cynthia undergo a psychiatric and competency evaluation.” The trial court granted this

request and ordered Dr. Mark Moeller to perform the evaluation.” Dr. Moeller found

* Thid.

7 Appendix F at A-154 to A-155 (emphasis added).
* Appendix D at A-102.

? Ihid.

16



that Cynthia was competent to stand trial.*® He also diagnosed Cynthia with General

Personality Disorder and Depressive Disorder.”

Quite significantly, Dr. Moeller also expressed his belief that Cynthia met the
critetia for a disorder known as Factitious Disorder Imposed on Another (FDIA).*
The Cleveland Clinic has described this disorder as follows:

Factitious Disorder Imposed on Another (FDIA) formerly Munchausen
Syndrome by Proxy (MSP) is a mental illness in which a person acts as if
an individual he or she is caring for has a physical or mental illness when
the person is not really sick.”

The Cleveland Clinic has also explained the motivation behind the disordet:

Often, people with FDIA have an inner need for their child (or other
dependent person) to be seen as ill or injured. This isn’t done to achieve
a concrete benefit, like financial gain. It’s is [sic] often done in order to
gain the sympathy and special attention given to people who are
truly ill and their families.

FDIA is most often seen in mothers — although it can also happen with
fathers — who intentionally harm or describe non-existent symptoms in
their children to get the attention given to the family of someone
who is sick. A person with FDIA uses the many hospitalizatdons as a
way to earn praise from others for their devotion to the child’s care, often
using the sick child as a means for developing a relationship with the
doctor or other healthcare provider. **

* Thid.

' Appendix D at A-102 to A-103.

32 Appendix D at A-103. The disorder was previously known as Munchausen Syndrome by Proxy.

3 https://my.clevelandclinic.org/health/diseases /9834- factitious-disorder-imposed-on-another-fdia.
This website was last consulted on July 8, 2023.

* Id. (emphasis added).

17



The Cleveland Clinic has also opined as to the cause of FDIA:

The exact cause of FDIA isn’t known, but researchers believe both

biological and psychological factors play a role in the development of the

disorder. Some theories suggest that a history of abuse or neglect as a

child or the early loss of a parent might be factors in its development.”

While Dr. Moeller believed Cynthia met the criteria for FDIA, he needed the
medical records for Cynthia’s son in order to make the diagnosis.” Mr. Lewis did not
provide those records to Dr. Moeller.” And Mr. Lewis never discussed FDIA with

Cynthia.’® Thus, the possibility that Cynthia had FDIA never entered into the decisions

she made in connection with her criminal case.*

During the writ investigation, habeas counsel for Cynthia provided Dr. Moeller

with the medical records for Cynthia’s son.** Armed with those records, Dr. Moeller

% Jd. (emphasis added). This is significant because Cynthia expetienced a truly horrible childhood and
adolescence. At the time of the offense in question, she was only 19. See Appendix C at A-41. Her
infant son was already her fourth child. Id. at A-41 to A-42. Cynthia was impregnated with her first
child, a girl, by her step-brother when she was just 12. [d. at A-41. He had been sexually abusing her
since she was 5 years old. Ihid. Her second child, a girl, died in 2013 at the age of 2. Id. at A-41 to A-
42. She gave up her third child, a boy, for adoption. Id. at A-42. Cynthia did not meet her biological
father (to whom her mother was never married) until she was 14. Ibid. Cynthia’s mother drank heavily
and had many, many boyfriends. I, at A-144. Many times, there was no food in the house and nobody
cared if Cynthia attended school. Ibid. One of Cynthia’s mother’s boyfriends was arrested for beating
Cynthia. Ibid. Upon becoming pregnant the first time, Cynthia was moved out of her middle school
to an alternative school for pregnant gitls. Ibid. Cynthia began drinking and experimenting with drugs.
Ibid. She had sex with many partners — all of whom were at least 18 (and one who was 30). Id. at A-
44 to A-45. Cynthia attempted to kill herself at least twice. . at A-45.

* Appendix D at A-103.

37 Ibid.

* Appendix F at A-154.

¥ See ibid.

“ Appendix D at A-117. These records had been in the file of Mr. Lewis.

18



concluded that Cynthia met the DSM-5 critetia for FDIA.*' Notably, he concluded that
Cynthia probably did not intend to kill her son:

Generally, an intent to kill the vicim is inconsistent with FDIA.
Specifically [sic] to this case (and as explained in my report), an intent to
kill would be “counter-intentional” and unexpected for Ms. Wood. 1
believe that it is unlikely that Ms. Wood intended to kill her son.**

In his report (mentioned above), Dr. Moeller declared:

It has been asserted that Ms. Wood intended to severely injure or kill [her
son] on 10/12/2014. In my opinion, Ms. Wood had unlimited
opportunities to injure or kill her son prior to the instant offense. I believe
that intending to kill or killing [her son] would have been counter-
intentional for her. It is more likely that she suffocated him with the
intent to cause distress and derive benefit from the attentions of
medical staff. Killing the child is unexpected because doing so removes
the mechanism by which the perpetrator mobilizes attention, support and
an identity as a heroic caregiver.”

G. The Guilty Plea
On November 23, 2015, Cynthia attended a plea hearing in her case where she
entered a guilty plea This was the exact course of action Mr. Lewis had
recommended.®® In accepting Cynthia’s pleas, the trial judge did not discuss the

elements of the attempted capital murder.* The necessaty mens rea for the offense was

N Tbid.

2 Affidavit of Dr. Mark Moeller, Exhibit 3 of Cynthia Wood’s Memorandum of Law in support of
her 11.07 Petition for Writ of Habeas Corpus (Aug. 10, 2021) (hereinafter Appendix I) at A-192.

* Appendix E at A-150 (emphasis added).

* Appendix D at A-105. Cynthia also entered a plea of true to an '1]lcg'1uon that she used a deadly
weapon — her hands — to commit the crime. [bzd.

® Id. at A-103 to A-105. See also Appendix F at A-154 to A-155.

“ Appendix D at A-116.
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not mentioned.”” Neither did the plea papers Cynthia signed address the elements of

the offense, including the mens rea.®®

There was no agreement between the State and Cynthia as to what her
punishment should be.* The trial judge did not assess punishment on the day of
Cynthia’s plea.® Instead, the judge directed that a pre-sentence-investigation (PSI) report
be prepared so he could consider the repott in connection with deciding an appropriate
punishment.> On January 27, 2015,% the judge formally found Cynthia guilty and assessed
her punishment at life in prison.®® This was the most severe sentence of imprisonment the

trial court could have imposed.”

H. The Direct Appeal
Cynthia chose to appeal the judgment.®® Initially, the appeal was successful. The

First District Court of Appeals of Texas found the sentence of life in prison to be an

7 Ibid.

* Ibid.

Y Ibid,

" Ibid.

> Ibid.

52 This was just over two months after Cynthia’s guilty plea.

% Ihid. The range of punishment was 5 to 99 years in prison or life in prison. See Tex. Penal Code §
12.32(a) (listing punishment for a first-degree felony). Attempted capital murder is a first-degree
felony. See Tex. Penal Code § 19.03(b) (capital murder is a capital offense) and Tex. Penal Code §
15.01(d) (attempted offense is one category lower than offense attempted).

* See preceding footnote.

% See Appendix C at A-26 to A-101. The direct appeal was handled by the Harris County Public
Defender’s Office and specifically by Ted Wood, Cynthia’s counsel in connection with this Petition.
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illegal sentence.®® Accordingly, the Court of Appeals reversed Cynthia’s conviction for
attempted capital murder and ordered the trial court to adjudge Cythnia guilty only of
attempted murder.”” The trial court was directed to reassess punishment (with the
upper range of that punishment being 20 years).®® Obviously, that was a much better

than a life sentence.

Unfortunately for Cynthia, the Texas Court of Criminal Appeals [CCA] reversed
the Court of Appeals’ decision, finding that the sentence was not illegal after all.*” Thus,

Cynthia’s life sentence was put back in place.

The CCA remanded the case to the First Court of Appeals to consider two issues
that had not been addressed the first time around. The Court of Appeals ruled against
Cynthia in regard to those two issues.” The CCA rejected Cynthia’s petition for

discretionary review on September 11, 2019 which brought her direct appeal to an end.

5 See Wood v. State, No. 01-16-00179-CR, 2017 WL 4127835 (Lex. App.—Houston [1st Dist.] Sep. 19,
2017 (mem. op., on rehearing, not designated for publication), rer’d, 560 S.W.3d 162 (Tex. Crim. App.
2018). The Court of Appeals found the sentence to be illegal because the indictment did not authorize
a conviction for attempted capital murder. Id. at *6. Instead, the indictment only authorized a
conviction for attempted murder, a second-degree felony offense with a maximum sentence of
confinement of twenty years. [bid. This was because the indictment did not allege an aggravating

factor (e.g., victim under the age of 10) that would transform murder into capital murder. Id. at *5.

7 Id. at *6.

* Ibid.

9 Wood v. State, 560 S.W.3d 162, 168 (Tex. Crim. App. 2018). The CCA acknowledged that an
indictment charging a consummated offense must properly charge all the elements of that offense.
Tbid. But the CCA said an indictment charging an attempted offense is not fundamentally defective
for failure to allege the constituent elements of an attempted offense. [bid.

O Wood v. State, No. 01-16-00179-CR, 2019 WL 1064564 (Tex. App—Houston [1st Dist.] March 7,
2019, pet. refd)) (mem. op., not designated for publication).
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Notably, the issues on direct appeal had nothing to do with FDIA or the
necessary mens rea for the offense of attempted capital murder. The issues raised in this

petition are not the same issues that were raised in the direct appeal.

Il.  The Habeas Action
A. Two Issues
Following the appeal, Cynthia was represented once again by the Harris County
Public Defender’s Office. This time, the Public Defender’s Office served as counsel in

regard to a writ of habeas corpus.®’ Cynthia advanced the following two grounds:

Ground One

Cynthia’s trial attorney rendered ineffective assistance of counsel by failing
to pursue the diagnosis for factitious disorder imposed on another. The
ineffective assistance caused Cynthia to plead guilty.®

Ground Two

Cynthia’s guilty plea offended due process because she pleaded
unknowingly, erroneously believing she had no defense to attempted
capital murder and not understanding the elements of the offense.”

The habeas court was the 351% District Court of Hatris County, Texas. This was
the coutt in which Cynthia had been convicted. Upon habeas counsel’s request, the
habeas coutt designated two issues which are shortened versions of the two foregoing

grounds:

“ Attorneys Nicholas Vitolo, Bob Wicoff, and Michael Falkenberg represented Cynthia in the habeas
proceeding.

2 Appendix D at A-118.

% Ibid.
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Issue One
Whether the Applicant was denied the effective assistance of counsel at
the guilt-innocence phase of her case.

Issue Two
Whether the applicant’s guilty plea was involuntary.**

B. The Habeas Court’s Findings and Conclusions
The habeas court made findings of fact and conclusions of law in regard to each
of the two issues.®® Then, the habeas court made a “Recommendation and Order” that
applied to both issues.® The habeas court recommended a new trial.” Unfortunately
for Cynthia, the Texas Court of Criminal Appeals (CCA) did not agree with at least

some of the habeas court’s findings.®® And in Texas, the CCA has the final say.”

% Applicant’s Motion Requesting Designation of Issues, Ex parte Wood, No. 1445251-A, Nov. 24. 2021
(hereinafter Appendix J); Order Designating Issues, Ex parte Wood, No. 1445251-A, Dec. 6, 2021
(hereinafter Appendix K).

® See Appendix B at A-4 to A-24.

% Id. at A-23.

7 Ibid.

8 See Appendix A at A-2 to A-3.

“ In post-conviction habeas corpus cases in Texas, the CCA is the “ultimate factfinder.” Ex parte VVan
Alstyne, 239 S.W.3d 815, 817 (Tex. Crim. App. 2007). The habeas court (i.e., the convicting court) is
the “original factfinder.” Id. The CCA gives “almost total deference” to the habeas court’s findings
of fact when those findings are supported by the record. Ex parte White, 160 $..3d 46, 50 (Tex. Crim.
App. 2004). But if the findings are not supported by the record, the CCA may depart from them. In
Ex parte Reed, 271 S.W.3d 698, 727 (Tex. Crim. App. 2008), the CCA said:

When our independent review of the record reveals that the trial judge’s findings and
conclusions are not supported by the record, we may exercise our authority to make
contrary or alternative findings and conclusions.
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This petition is not concerned with first issue in the writ proceeding that involves
ineffective assistance of counsel. The CCA made two specific findings that defeated
that issue.”” The CCA’s entire order is reproduced below:

Applicant [Cynthia] was convicted of attempted capital murder and
sentenced to life imprisonment. The First Court of Appeals affirmed her
conviction. Wood v. State, No. 01-16-00179-CR (Tex. App.-Houston [1st
Dist.] Sep. 19, 2017. Applicant filed this application for a writ of habeas
corpus in the county of conviction, and the district clerk forward it to this
Coutt. See TEX. CODE CRIM. PROC. art. 11.07.

Applicant contends that her guilty plea was involuntary because her trial
counsel failed to investigate, and discuss with Applicant, the possible
defense that she suffered from Factiious Disorder Imposed on Another
(“FDIA”) (previously known as Munchausen Syndrome). The trial court
[habeas court| has determined that Applicant was not properly advised
and that Applicant’s guilty plea was involuntary.

However, based on our independent review of the entire record, this
Coutt finds that Applicant has failed to meet her burden to show that her
counsel’s representation was deficient and show there is a reasonable
probability that she would not have pled guilty and would have insisted
on going to trial but for counsel’s errors. Ex parte Morrow, 952 §.W.2d 530
(Tex. Coim. App. 1997).

We deny relief.”

7 The first finding was that Cynthia did not show her trial counsel’s representation was deficient. See
text accompanying Footnote 71. The second finding was that Cynthia did not show there was a
reasonable probability she would not have pled guilty but for counsel’s errors. See text accompanying
Footnote 71.

For a claim of ineffective assistance of counsel to be successful, a defendant must show two
things. “First, the defendant must show that counsel’s performance was deficient.” Strickland v.
Washington, 466 U.S. 668, 685-86, 104 S.Ct. 2052, 2064, 80 1..Ed.2d 674 (1984). “Second, the defendant
must show that the deficient performance prejudiced the defense.” [bzd.
" Appendix A at A-2 to A-3. As can be seen, the CCA stated that its independent investigation
revealed that neither of the two Strickland requirements had been satisfied. See Footnote 70 for the
requirements to show ineffective assistance of counsel under Strickland v. Washington. The CCA did

24



The CCA’s order is short on details. But Cynthia accepts the fact that the CCA
is the ultimate fact finder and has found against her. At least this is the case in regard
to Issue One. However, the CCA’s order did not address Issue Two at all. Issue Two
also concerns the fact that Cynthia’s guilty plea was involuntary. But this second reason
that the plea was involuntary is' wholly independent of whether her trial counsel was
ineffective. And the CCA simply did not address this independent issue in its order.

This is why Cynthia is focusing on Issue Two in this petition.

The habeas court made six findings of fact in regard to Issue Two as follows:

Finding 1: After reviewing all of the exhibits, including correspondence
between applicant and trial counsel, Dr. Moeller’s reports and affidavits,
and taking into account Applicant’s age and mental circumstances at the
time of her plea, the trial court finds the Applicants [sic] claim that her
plea was not knowing or voluntary to be credible.

Finding 2: Applicant believed that she was guilty because she committed
an act that could have killed her son (Applicant’s Exhibit 1).

Finding 3: Applicant believed she had no possible defense to the charge of
attempted capital murder because the act was captured on a video recording
(Applicant’s Exhibits 1, 11).

Finding 4: Applicant did not understand that proof of the charge required
proof that she acted with the specific intent to kill her son (Applicant’s
Exhibits 1, 11).

Finding 5: 'Trial counsel told Applicant that there was no possible defense
and that a guilty plea to the charged offense was the only way to avoid a life
sentence (Applicant’s Exhibits 1, 2, 11). Tral counsel did not believe the

not make any statements regarding Cynthia’s second issue which concerned the fact that her guilty
plea was involuntary.

25



defense could overcome the video of the charged conduct. (Supplemental

Finding 6: Applicant would not have pled guilty had she known that the
State had to prove her specific intent, and that expert testimony could
support a claim that she acted without the intent to kill (Applicant’s Exhibits
1,11).72

The habeas court made four conclusions of law in regard to Issue Two. For some
reason, these four conclusions are numbered 1, 2, 10, and 11. These four conclusions are
set out below:

Conclusion 1: Applicant’s guilty plea was not entered with an understanding
of the law in relation to the facts. Boykin v. Alabama, 395 U.S. 238, 243 n.5
(1969) (citing McCarthy v United States, 394 U.S. 459, 466 (1969) (“A
defendant who enters such a plea simultaneously waives several
constitutional rights, including his privilege against compulsory self-
incrimination, his right to trial by jury, and his right to confront his accusets.
For this waiver to be valid under the Due Process Clause, it must be ‘an
intentional relinquishment or abandonment of a known right or privilege.
Consequently, if a defendant’s guilty plea is not equally voluntary and
knowing, it has been obtained in violation of due process and is therefore
void. Moreover, because a guilty plea is an admission of all of the
elements of a formal criminal charge, it cannot be truly voluntary
unless the defendant possesses an understanding of the law in relation
to the facts.”) [sic]

Conclusion 2: Applicant’s choice to plead guilty was not a voluntary and
intelligent choice among the alternative courses of action open to her. Hill ».

Lackhart, 474 U.S. 52, 56 (1985).

Conclusion 10: Applicant’s plea was involuntary, violating due process.

2 Appendix B at A-20 to A-21. References to the Applicant’s Exhibits are to exhibits attached to
Cynthia Wood’s Memorandum of Law in support of her 11.07 Petition for Writ of Habeas Corpus.
The body of the petition is Appendix D to this petition.
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Conclusion 11: Due to her involuntary guilty plea, Applicant is entitled to
have her conviction and sentence vacated and be returned to face the
indictment in this case.”
REASONS FOR GRANTING THE PETITION
I. Summary Reversal is warranted because the CCA did not find
the Habeas Court’s findings were unsupported by the record.
This is a procedural-due-process problem.

The CCA said “[w]e deny relief.”’* The denial certainly makes sense in regard
to the CCA’s findings regarding Cynthia’s incffective-assistance-of-counsel claims.”
But, the denial of relief does not make sense in regard to Cynthia’s claim that her plea
was involuntary.”® The CCA did not find any of the habeas court’s findings of fact
regarding Cynthia’s involuntary-plea claim to be without support in the record.” The
CCA did not find Cynthia’s claim that her plea was not knowing or voluntary to not be
credible.”® Nor did the CCA find that Cynthia did not believe she was guilty because
she committed an act that could have killed her son.” The habeas court’s finding that

Cynthia believed she had no defense because of the video recording was not addressed

by the CCA ecither.®” The same goes for the finding that Cynthia did not understand

™ Appendix B at A-21 to A-22 (emphasis added).

™ Appendix A at A-3. See text accompanying Footnote 71.
7 See Footnote 71 and accompanying text.

™ Thid.

7 1bid.

7 See Appendix B at A-20 (Finding of Fact One).

7 See ibid. (Finding of Fact Two).

8 See ibid. (Finding of Fact Three).
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the mens rea necessary for a conviction of the charged offense.” Additionally, the CCA
did not dispute the finding that Cynthia’s counsel told her the only way to avoid a life
sentence was to plead guilty.® Finally, the CCA did not address the finding that Cynthia
did not know expert testimony could support a claim that she acted without murderous

intent.®

The CCA should not have denied relief when it took no issue with the habeas
evidence showing Cynthia’s plea to have been involuntary. As a matter of Texas law,
the CCA is the ultimate factfinder.** But to replace the habeas coutt’s findings with its
own, the CCA needed to find the habeas court’s findings were not supported by the
record.® Here, the CCA never found the habeas court’s records to be unsupported by
the record.® Moreover, the CCA never made any of its own findings in regard to Issue

Two.¥” Instead, the CCA just denied relief.*

The CCA’s action is a violation of due process as guaranteed by the Fourteenth

Amendment. And that is why this Court should be concerned. This Court has often

81 See id. at A-21 (Finding of Fact Four).

% See ibid. (Finding of Fact Five).

% See ibid. (Finding of Fact 6).

8 Ex parte Van Alstyne, 239 S.W.3d at 817.
% Ex parte Reed, 271 S.W.3d at 727.

8 See Appendix A at A-2 to A-3.

5 Ibid.

5 Tbid.
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stepped in when a person’s due-process rights have not been protected in a state habeas
action. As this Court declared in Wearry v. Cain:
This Court, of course, has jurisdiction over the final judgments of state
postconviction courts, see 28 US.C. § 1257(a), and exercises that
jurisdiction in appropriate circumstances.”
Here, the due-process problem is procedural in nature.” There is nothing
constitutionally amiss with the relevant Texas statute — Article 11.07 of the Texas Code

of Criminal Procedure. The due-process problem has to do with the CCA’s departure

from its own accepted procedures regarding findings of fact.

The specific due-process problem here is that the CCA did not give “almost
total deference” to the habeas court’s findings.”? Had the CCA deferred to the habeas
court’s findings of fact, the CCA would not have denied relief in connection with Issue

Two. This non-deferral by the CCA violated procedural due process. |

% See e.g., Williams v. Pennsylvania, 579 U.S. 1, 6, 136 5.Ct. 1899, 1910, 195 I.Ed.2d 132 (2016) (due
process entitled defendant to habeas proceeding in which state supreme court justice, who had
authorized death penalty years earlier as prosecutor, did not participate); Wearry v. Cain, 577 U.S. 385,
396, 136 S.Ct. 1002, 1008, 194 L.Ed.2d 79 (2016) (“Because Weary’s due process rights were violated,
we grant his petition for a writ of certiorari . . .”); Smith v. Cain, 565 U.S. 73, 75-76, 132 S.Ct. 627, 630,
181 L.Ed.2d 571 (2012) (defendant’s due-process rights were violated by State’s withholding of
material evidence).

X Wearry v. Cain, 577 U.S. at 395-96.

°' In other words, this case presents a procedural due process violation.

92 See Ex parte White, 160 S.\.3d at 50 (CCA is to give “almost total deference” to habeas court’s
findings if they are supported by the habeas record).
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Procedural due process requires an “opportunity to be heard ‘at a meaningful
time and in 2 meaningful manner.”””* Here, Cynthia was able to present her application
for habeas relief to the habeas court. But the findings made by the habeas court ended
up being anything but meaningful. This is because the CCA wholly disregarded the
findings even though the CCA did not find that the habeas record did not support
them. It was hardly meaningful to Cynthia to convince the habeas court she deserved

relief when ultimately the CCA disrespected those findings and conclusions.

Cynthia respectfully asks this Coutt to treat her petition in this case the same way
this Court recently treated the petition in Escobar v. State®* In Escobar, the habeas court
made hundreds of findings of fact and conclusions of law and recommended that relief
be granted. In a very unusual move, the Texas prosecutor agreed with the habeas court
that relief was appropriate. Nevertheless, the CCA rejected the recommendations of
the habeas court and denied relief. Mr. Escobar filed a petition for a writ of certiorari
with this Court and the State of Texas filed a brief in support of the petition.”® This
Court granted the petiion and remanded the case to the CCA for further

consideration.”®

% Mathew v. Eldridge, 424 U.S. 319, 333, 96 S.Ct. 893, 902, 47 L.Ed.2d 18 (1976) (quoting Armstrong .
Manzo, 380 U.S. 545, 552, 85 S.Ct. 1187, 1191, 14 LEd.2d 62 (1965)).

% See Ex parte Escobar, No. WR-81,574-02, 2022 WL 221497 (Tex. Crim. App. Jan. 26, 2022).

% Mr. Escobar argued that the “CCA’s decision was patently wrong.” See Petition for a Writ of
Certiorari in Escobar v. Texas, No. 21-1601 (filed June 24, 2022).

% Escobar v. Texas, 143 S.Ct. 557, 214 L.Ed.2 330 (2023).
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II. Summary reversal is warranted because Cynthia’s plea was involuntary.
This is a substantive-due-process problem.

The habeas court’s penultimate conclusion of law was that Cynthia’s “plea was

involuntary, violating due process.”®’ 'This conclusion is consistent with the law as set out

by this Court.

In Boykin v. Alabama, this Court quoted from McCarthy v. United States® concerning
a defendant’s guilty plea:

‘A defendant who enters such a plea simultaneously waives several
constitutional rights, including his privilege against self-incrimination, his
right to trial by jury, and his right to confront his accusers. For this waiver
to be valid under the Due Process Clause, it must be an intentional
relinquishment or abandonment of a known right or privilege.” Jobnson v.
Zerbst, 304 US. 458, 464, 58 S.Ct. 1019, 82 L.Ed.2d 1461 (1938).
Consequently, if a defendant’s guilty plea is not equally voluntary and
knowing, it has been obtained in violation of due process and is therefore
void. Moreover, because a guilty plea is an admission of all the
elements of a formal criminal charge, it cannot be truly voluntary
unless the defendant possesses an understanding of the law in relation
to the facts.”

Here, Cynthia had absolutely no idea as to the mens rea connected with the
attempted-capital-murder charge against her.'” Thus, she did not know that an element

of the offense was a specific intent to kill. Without an understanding of the necessary

7 Appendix B at A-22 (emphasis added).

% McCarthy v. United States, 394 U.S. at 460.

* Boykin v. Alabama, 395 U.S. at 243 n. 5.

" See Appendix B at A-21 (Finding of Fact 4).
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intent element, her guilty plea was necessatily involuntary. This is precisely what the habeas

court concluded.'

Cynthia’s guilty plea was invalid. ‘It is a violation of due process to conclude that
her plea was anything other than void. Because her plea was void, she did not waive her
privilege against self-incrimination and her rights to a juty trial and to confronther accusers.
Accordingly, the habeas court’s final conclusion, set out below, was spot on:

Due to her involuntary guilty plea, Applicant is entitled to have her

conviction and sentence vacated and be returned to face the indictment in
this case.

' §ee Appendix B at A-21 to A-22 (Conclusion of Law 1) (guilty plea is admission of all elements of a
criminal charge and “cannot be truly voluntary” if the defendant does not understand those elements).
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CONCLUSION

For the foregoing reasons, Cynthia asks this Court to summarily reverse the

judgment below and remand the case to the Texas Court of Criminal Appeals.

Alternatively, Cynthia requests that this Court grant her petition and set the case for

argument.
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