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QUESTIONS PRESENTED

f. !{hethe! the Fifth Circuit vi.olated federal
1aw when it conducted a eursory review of the
facts reLated to the district court's
erroneous refusal to deem Sepulveda-Arreola a
minor participant and thereby refused to apply
a two-Ieve1 adjustment under U. S. S. G. S
3B1 .2(b),' and because the proper application
of the sentencing guidelines is of exceptional
importance to the administration of justice in
federal criminal cases, this Court should
decide this question and, upon review, should
reverse the judgment of the Eifth Circuit,
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All parties to the proceedir)gs are named in the caption of the

case before the Court.
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The petitioner, .TUAtiI SEPUI\IEDA-ARREOLA respectfully prays that
a wrlt of certiorarj be granted to review the judgment and oplnion

of the united states court of Appears for the Eifth circuit issued

on ApriL 2L, 2023.

OPINIONS BELOVI

The case reftecting the Original Judgment and Sentence of the

District Court can be found at UrJited .gtates v. Sepulveda-Arreo7a,

Cr. No. 7:21:CR:909-2 (S.D. Tex. ,ruly 06, 20221 . (Exhibit B).

However, on April 2l ,2A23, the United States Court of Appeals for

the Fj-fth C.ircuit entered its ludgment and opinion affirmtng

Sepulveda-Arreofa's conviction and sentence. See tlnited States y.

Juan SepuTveda-Arreola 22-40394, 2023 U.S. App. LEXIS 9646, *L,

2023 wL 3034325 (5th Cir. April 212023) (affirmed) (unpublished

(Exhibit A). In afflrming the district court's opinion, the Eifth

Circuit found that it was plauslble in light of the record as a

whole for the district court to find that Sepul-veda-Arreol a ' s

involvement in multiple incrdents of drug transportation, as well

as his connection to a Iarge quantity of narcotics, support the

inference that he understood the scope of the criminal activity and

played more than a minor role.

No petition for rehearing was filed.
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.TURI SD ICTION

On April 21 , 2023, the United Stares

Eifth Circuit entered its ludgment and

Court of Appeals for the

opinion affirming the

R. 13.1 and 13.3. Juri-sdiction of the Court is invoked under

Sect.ion 7254 (7), Title 29, United States Code.

judgment of convictlon and sentence in this case. This petition is
filed within ninety days after entry of the judgment. See. Sup. Ct.

FEDERAL STATUTES INVOLVED

The applicable law states that pursuant to U.S.S.G. S
38L.2:

(a) if the defendant was a minimal participant in any
criminal activity, decrease by 4 Ieve1s;

(b) if the defendant lras a minor participant in any
criminal activity, decrease by 2 levels;

in cases
1evels,

falling between (a) and (b). decrease by 3

STATEMENT OE THE CASE

A. Course of Proceedings

The Indictment and Plea

Sepu lveda-Arreola ( " Sepulveda -Arreola" ) entered p.Ieas of guilty to

On August 31, 202L, pursuant to a plea agreement, Juan

the Counts Four and Six of the Indictment in this case. (RoA.105-

106, 132-133) .

Count Eour charges that on or about April the 13thr, 202L, tn

the Southern District of Texas and within the jurisdiction of the

2



Court, Sepulveda -Arreo la with another/ did knowingly and

intentionafl-y possess with intent to dlstribute a controlfed
substance. (ROA. 25, 81) .

The controlfed substance involved 500 grams or more,

approximately 51 kilograns, of a mixture or substance containing a

detectable amount of methamphe tamine, a schedure Two contror-red

substance in viol-ation of Titre 21, United states code, sections

8a1(a) (1), 841(b) (1) (A) , and Title 18, United Stares Code, Section

2. (ROA.25, 87-88) .

Count Six charges that on or about April the 13Lh, 2A2It tn

the Southern District of Texas and within the jurisdlction of the

Court, Sepu lveda-Arreofa while knowingly being an alien illegally

and unfawfully in the United States, that he knowingly possessed in

and affecting interstate and foreign commerce a firearm, namely a

Ruger Model AR-S56 5.56 by 45millimeter NATO cafiber rifle. In

violation of Title 18, United States Code, Section 922(g) (5) (A) and

924 (a) (2). (RoA.26) .

Sepulveda-Arreol a agreed to waive any and aIl interest in any

and a1l firearms, weapons, and ammunition, and to the judrcial- or

administrative forfeiture of those assets seized in connection with

the case included but not limited to a Ruger Modef AR-555, 5.55x

45mn NATO caliber riffe bearing S/N 851-75721. (ROA.27, 73L-!32t1.

3



fn exchange, the Government agreed to (1) recommend a two_
f eve-I decrease in sentencing points pursuant to U.S.S.c. 3E1.1(a)
if Sepulveda-Arreofa clearly demonstrated acceptance of
responsibility,- and (2) to dismiss the remaining Counts of the
r-ndictment before sentencing. (ROA.131_132). The government

proffered the following as the stipulated factual basis of
Sepulveda-Ar reofa, s plea .

On or about April 13, 202L, the Defendant did
knowingly and intentionally possess with
intent to distribute more than 500 grams of
methamphetamine, a Schedule Two controlled
substance. (ROA.107). On said date, the
Defendant vras further an alien iIIega1ly and
unJ.awfully present in the United States r ho
did knowingLy possess in and affecting
interstate conrmerce a firearm. On said date,
the Defendant had agreed to recej.ve a load of
methamphetamine from a coconspirator that was
to be distributed to other individuals.
(ROA.107-108) .

On said date. as part of a controlled
delivery, the Defendant received approximately
51 kilograms of methamphetamine that were
subsequently seized by 1aw enforcement near
McAlIen, Texas. (ROA.108) .

The Defendant subsequently consented to a
search of his residence where officers found a
Ruger Model AR-5565.55 by 4s-millimeter NATO
caliber rifle that befonged to the Defendant.

(ROA.108) .

On said date, the Defendant knew he was an
alien ilIegaIly and unlawfully present in the
United States, and that he could not possess
said firearm, The firearm was manufactured
outside the State of Texas and, therefore,
traveled in interstate corunerce. (RoA.108).

4



B. The Sentence

The 2021 Guidelines Manual, incorporating aIl guideline
amendments, was used to determine the defendant's offense 1eve1,

pursuant to U.S.S.c. S 1B1.11. pursuant to U.S.S.c. S 3D1 .1,

Procedure for Determining Offense Level on Multiple Counts, when a

defendant has been convicted of more than one count, ..the Court

sharl (1) group the counts resurting in conviction into distinct
Groups of CloseIy Re.Lated Counts by applying the rules specified in

U.S.S.G. S 3D1 .2; (2) determine the offense 1evel applicabfe to

each group by applying the rules specified in U.S.S.c. S 3D1.3....

(ROA.16s) .

Pursuant to U.S.S.G. S 3D1.2 (c), Multiple Counts, the counts

were grouped together: "when one of the counts embodies conduct

that is treated as a specific offense characteristic in, or: other

adlustment to the guideline applicable to another of the counts,"

In this case, each count can be treated as specific offense

characteristics in the other count. Thus, Counc Six was treated as

a specific offense characteristic in Count Eour. (ROA.165) .

The Base offense level was set at a 20 pursuant to 1B

u.S.c.SS 922 (S) (5) (A) , 924 la) (2) , u.s.S.G. 2K2.7 2k2.1(a) (a) (b) .

The base offense is set at 20 when (i) the offense involved a (I)

semiautomatic firearm that is capable of accepting a Iarge caliber

magazine; (II) or firearm describe in 2B U.S.C. S 5845(a). and

5



(ii) defendant (I) was a prohibited person at the time the

defendant cornrnitted the instant offense; (II) is convicted under 1g

U.S.C. S 922(d); or (III) is convicted under 1B U.S.C. S 922(a) (6)

or S 924(a) (1) (A) and cornmitted the offense with knowledge, intent,

or reason to be.Iieve that the offense would resu.It in the transfer

of a firearm or ammunition to a prohibited person. (The Final pSI

erroneousfy set the Base Offense Level at 14; however it was

corrected and changed to fevel 20 in a Supplement to the Einal pSI

dated March 71 , 2A22\. (ROA.115-116, 182-183).

In this case, agents seized a Rugar AR-556 .223/5.56x45

rifle inside a black case along with two .223 magazines. The

firearm is considered a firearm capab]-e of accepting a large

capacity magazine and the defendant was a prohibited person at the

time he committed the instant offense, in that, he was identified

as an undocumented a.Iien, who was iI1egaIIy present in the United

States. Therefore, the base offense Ievel was calcufated at 20.

Howeverf this assessment had no impact on the Total Offense

LeveI, or the guideline imprisonment range noted in the presentence

report, because in this case, the offense fevel was estab.l-ished

pursuant to U.S.S.G. S 2X1 .1(a), which is greater than the one

established under U.S.S.G. S 2K2.1. Therefore, the Total Offense

Level remained a 40 and presentence investigation report was not

revised. (ROA.182-183).

6



A four-level increase was added warranted pursuant to

U.S.S.G. 2K2.L (b) (6) (B) . The Fina] PSI af l-eged that Sepulveda-

Arreofa possessed the firearm and amnunition in connection with the

possession and distributj-on of methamphetamine (actuaf). (ROA.165) .

Sepulveda AreoIa was held accountable for an estimated total

amount of 983,A42.1 kilograms of converted drug weight. Pursuant to

U.S.S.G. S 2D1,.1(c) (1), 90,000 kiJ-ograms or more of Converted Drug

Weight resufting in a Base Offense Level of 38. (ROA.167).

According to the Final PSI, Sepulveda-Arreo Ia was found in

possessi-on of one firearm and four magazines which were discovered

in his residence along with $8,857.16 in U.S. currency and cocaine.

A two-Ievef increase was assessed pur:suant to U. S. S. G. S

2D1 . 1 (b) (1) . (RoA. 167 ) .

Sepulveda -Ar reof a objected to the application of U.S.S.G. S

2D1 .1(b) (1), arguing that (1) the weapon was never brandished or

used in the offense; (2) there was no evidence to place this

firearm, or any other at the firearms in the focation; and that

there was no evidence of who placed that weapon at that focation or

when. Sepulveda-Arreo Ia noted that even the preparer of the Einaf

PSI notes that "although Juan Sepulveda dj-d not possess the

firearm, the firearm was focated in his resident. " (RoA.155-156,

1.64) .

1



He argued that, based upon his full cooperation and

debriefing by the covernment, and in l-ight of his objectj-on to the

firearm enhancement shoufd be considered for a safety valve

reduction. (ROA.156). He argued that the Ej-nal PSI stated that he

did not possess the firearm, although the firearm was in his

residence. (ROA.164.) The objection to the two-]evel enhancement

was denied. (ROA.115) .

Pursuant to U.S.S.c. S 2Dl .1(b) (5), if the offense involved

the importation of amphetamine or methamphetamine or the

manufacture of amphetamine or methamphetamine from listed chemicals

that the defendant knew were imported unlawfully, and the defendant

is not subject to an adjustment under U.S.S.c. 3BI .2, lncrease by

two levefs. In this case, it was confirmed that Sepufveda-Arreofa

was aware that the methamphetamane was imported from Mexico.

Therefore, a two-1eve1 increase was assessed. (RoA.167).

Since the Einal PSI indicated that Sepu lveda-Arreo Ia

possessed a firearm during the commission of the instant offense,

he did not meet the criteria set forth i-n subdivision (2) of

subsection (a) of U.S.S.G. S 5C1.2 (Limitation on Application of

Statutory Minimum Sentenced in Certain Cases) .

Additionally, according to the EinaI PSI, Sepulveda-Arreol-a

had not been fu11y debriefed by the Government at the time of its

completion; therefore, he did not meet the 2nd or 5th criterlon for

I



the applicatlon of U.S.S.G. S 5C1.2, which would have alfowed for a

two-levef reduction under U.S.S.c. S 2D1 .1(b) (18) . This resufted

in an offense .Ievel 40 for the substantive offense. (ROA.1G7).

U.S.S.G. S 2Xl-.1(a), was greater than the one estabLished under

However, because, the offense Ievel established pursuant to

U.S.S.G. S 2K2.1, the offense fevel was assessed at a Ievef 42.

(ROA.r68).

Sepulveda-Arreo Ia requested a minor role adjustment becauseT

168) . Thus, the Total offense Level was cafcufated at a level 39.

transporter. (ROA.155, 122] . The request was denied. The Adjusted

Offense Level (Subtotal) resufted in a level- 42. (ROA.168).

Three poj-nts were deducted from the Base Offense Levef for

according to the Einal PSI, his role was that of a courier or

acceptance pursuant to u.s.s.G. ss 38.1 (a) and (b) . (RoA.118-119,

(ROA.119, 171 ) .

the sentencing table in U.S.S.G. Chapter 5, Part A, a crimlnal

The total criminal hlstory score was set at 0. According to

history score of 0 establishes a criminal- history category of I

The guideline range resulted tn 262-321 . (ROA.119).

Eor Count Eour, the minimum term of imprisonment is 10

years, and the maximum term is .l-ife, pursuant to 21 U.S.C. S

841(a) (1), 841(b) (1) (A) and 18 U.S.C. S 2. Eor Count Six, the

9



maximum term of imprisonment IS 10 Years I Pursuant

922 (g\ (5) (A) and s24 (a) (2) ' (RoA' 119'

to 18 U'S'C' S

a total of 262 months to be

171) .

Ultimately, with respect to Count Eour' Sepulveda-Ar reo Ia

262 months; and for Count Six' to a term
was sentenced to a term of

of !2A months to run concurrent for

served concurrently' (RoA' 126-127) '

dismissed. (RoA'128) ' The court

serve five years of supervised release for Count Eour and no

supervised release for Count 6. (RoA'127) ' The court imposed a

special assessment of $100 as to each Count of conviction for a

total of $200 dollars. (ROA.127-128). No fine was imposed' The

court also ordered the forfeiture of the Ruger Model AR-556 5.55 by

4Smillimeter NATO caliber rifle. (ROA.128) .

This Court should grant certiorari to determlne whether the

Eifth Circuit violated federal law when it conducted a cursory

review of the facts related to the district court's refusal to deem

Sepufveda-Arreola a minor participant and thereby refused to apply a

two-.Ievel- adjustment under U.S.S.c. S 381 .2 (b) ; and because the

proper application of the sentencing guidelj-nes is of exceptional

importance to the administration of justice in federal crimina.I

cases, this Court shou.Ld decide this question and, and upon review,

shoufd reverse the judgment of the E j.f th Circuit.

Counls Three and Eive were

ordered SePu Iveda-Ar reo Ia to

10



BASIS OE EEDERAL JURISDICTION IN TITE
UNITED STATES DISTRTCT COURT

This case was brought as a federal crlminaf prosecution under

21 U.S.C. SS 846, 841 (a) (1) and 841(b) (1) (A), and ritfe 18, United

distribute 500 grams or more, approximately 51 kilograms, of a

States Code, Section 2, conspiracy to possess with intent to

mixture or substance containj-ng a detectabLe amount of

States Code, Section 922(q\ (5) (Al and 924 (a) (2). The district

methamphetamj-ne, a Schedule Two controlled substance; and wh11e

knowingly being an alien i1Iegally and un.l-awfuf f y in the United

States, that he knowingly possessed in and affecting interstate and

foreign commerce a firearm, name.Iy a Ruger Mode] AR-556 5.56 by

45millimeter NATO caliber rrfle in violation of Titfe 18, United

court therefore had jurisdiction pursuant to 18 U.S.C. S 3231.

11



REASONS FOR
GRANTING TIIE !{RIT

This Court should grant certiorali to determine whether the Eifth
Circuit violated federal law when it conducted a cursory review of
the facts related to the district court' s erloneous refusal to deem
Sepulveda-Arreola a minor participant and thereby refused to apply
a tvro-Ieve1 adjustment under U.S.S.c. S 3B1 .2(b); and because the
proper application of the sentencing guidelines is of exceptional
importance to the administration of justice in federal criminal
casesf this Court should decide this guestion and, upon review,
should reverse the judgrment of the Eifth Circuit.

A. The district court erroneously refused to deem Sepulveda
Alreola a minor participant and thereby refused to apply a two-Ieve1
adjustment under U.S.S.c. S 381 .2(b).

1. The district court cLearly erred in denying
Sepulweda-Arreola the minor participant role reduction
pursuant to U.S.S.G. S 3E}1 .2(b)because Sepulveda-ArreoLa
was substantially less cu1pa.b1e than other defendants
and acted only in the role of a courier or transporter.

In affirmlng the district court's opinion, the Eifth

Circuit found that it was plausible light of the record as atLn

whole for the district court to find that Sepul-veda-ArreoIa's

involvement in multiple incidents of drug transportation, as weff

as his connection to a Iarge quantity of narcotics, support the

inference that he understood the scope of the criminaf activity and

played more than a minor role. See U.S.S.G. S 3B1,1, comment.

(n.3 (c) (i), (iv)).

In this case, Sepulveda-Ar reo I a contends that he acted as a

mere transporter or courier in the drug activities and therefore

the two-Ievel adjustment pursuant to U.S.S.G. S 3B1 .2 (b) was more

L2



than warranted. (ROA.155). Sepulveda-Arreofa requested a minor role

ad3ustment. (ROA.755t !22\. The request was denied,

The district court failed to articu.Iate factuaf findings at

under U.S.S.c. S 3B1 .2. However, the Statement of Reasons filed as

part of the record in this case indicates that the district court

adopted the Einal PSI with the exception of the court/ s decision to

add a reduction in points for acceptance of responsibility pursuant

to U.S.S.G 381.1 (b) . (ROA.184). Eurthermore, in an addendum to

the Einal PSI, the U.S. Probation Office maintained its position

that a mltigatlng role adjustment pursuant to U.S.S.G. S 3B1 .2 was

sentencing to support its denial of a mitigation role adjustment

not warranted and deferred the matter to the d.istrict court.

of the particular case. U.S.S.G. 3Bl-.2 comment. (n.3 (C) ). The

(ROA.179) .

The corrunentary to S 3B1 .2 provides that the determination of a

defendant's status as a m.inor participant ]S "heavily dependent

upon the facts of the particufar case." The determination whether

involves a determination that is heavily dependent upon the facts

to apply subsection (a) or subsection (b), or an intermediate

adjustment, .is based on the totality of the circumstances and

determination of participant status is a complex fact questionT

which requires the court to consider the broad context of the

defendant's crime. United states v. I'lejia-orosco, 868 F.2d 801 ,

13



clarifying 867 E.2d 216 (5th Cir. 1989) .

culpable of those involved in the conduct of a group." U.S.S.G. S

The applicable faw states that pursuant to U.S.S.c. S 3B1.2:

(a) if the defendant was a m.inimal
activity, decrease by 4 1evels..

participant in any criminaf

(b) if the defendant was a minor
activity, decrease by 2 leveJ-s;

participant in any criminal,

in cases falling between (a) and (b), decrease by 3levels.

"minor" participant. U.S.S.c. S 381 .2(b) . A "minimaf participant"

is any conspiracy defendant who is "plainl-y among the least

Under U.S.S.G. S 3B1.2, the sentencing court must reduce a

U.S.S.G. S 3Bl .2 (a), or by two Ievefs if the defendant was a

defendant's offense level by four .Ievels if j-t determines that the

defendant was a "minimal" partici,pant in the convicted offense,

3Bl .2, Application note 4. A "minor participant" is any defendant

who is "less cufpabfe than most other participantsT but [his] ro]e

coul-d not be described as minlmaf. " U.S.S.c. S 3B1.2, Application

note 5

Applj-cation Note 3 (C) provides, the determination

whether to apply subsection (a) or subsection (b), or an

intermediate adjustment, the court should consider the following

non-exhaust.ive live factors:

(1) the degree to which the defendant understood the scope

and structure of the cr.iminal activity; (ii) the degree to which

L4



the defendant partlcipated in pfanning or organizing the criminal

activity; (iii) the degree to which the defendant exercised

decision-making authority or influenced the exercise of decision

making authority,. (iv) the nature and extent of the defendant, s

participation in the commission of the criminal activity, including

the acts the defendant performed. and the responsibility and

discretion the defendant had in performlng those acts; (v) the

degree to which the defendant stood to benefit from the criminal

Application Note 3 (C) further provides, for example, a

defendant who does not have a proprietary interest in the criminal

activity and who is being paid to perform certain tasks should be

considered for an adjustment under this guideline. The fact that a

defendant performs an essentia] or indispensable role in the

criminaf activity is not determinatlve. Such a defendant may

receive an adjustment under this guideline if he or she is

substantially less culpable t.han the average participant in the

criminaf activity. U.S.S.c. 381 .2 comment. (n.3 (C)) .

The Einal PSI states that Juan Sepulveda-Arreofa's rofe

in the instant offense was that of a narcotics courier or

transporter. The Einal PSI afso states the following:

"...it appears that Juan S epu Iveda-Arreo.La look affirmative

steps to commit the instant offense by assisting

15



identi fied/unidenti fi ed unindicted co -consp.i rators fn picking up a

said vehicle.drug laden vehrcle and extract.ing the narcotics from

He would then transpor:t the narcotics to a residence to further the

drug trafficking venture.,, (ROA.167) .

Here, according ro the Eina I pS.t, after a careful review

of the investigation material and an interview of the case agent,

it was determined that the nature and extent of Sepulveda-Arreola, s

crimlnal activity was merely that of a courier or transporter.

(ROA. 154 ) .

Based upon the information provided in the flnaf pSI,

Sepulveda-Arreo.Ia should have received a two-level mitrgating roLe

adjustment. First, the Government did not prove by preponderance

of the evidence that S epu lveda -Arreola understood the scope and

structure of the criminal activity.

Second, the Government failed to prove by a preponderance

of the evidence that Sepulveda-Arreo I a exercised decision-making

authority in the sell or delivery of narcotics. The Einal PSI

indicates that Sepufveda-Arreola made consensual tefephone calls to

coordinate the drug smuggling event, and the delivery of the Eord

Ranger carrying narcotics. However, this attempted coordinatlon was

done at the direction of law enforcement agents after Sepulveda-

Arreola was apprehended. (ROA.152) . Therefore, this information

does not prove by a preponderance that Sepulveda exercised

76



decis.ion-making authority or control of t.he operati-on. Likewise,

the Government faifed to prove by a preponderance of the evidence

that Sepul-veda-Arreo la participated in planning or organizing the

criminaf act ivity.

According to the Einaf pSI, the drug offense involved a

drug smuggling operation. Sepulved.a-Ar reo.I a did not organize the

organj-zation, but only worked for someone wj-th more of a .l-eadership

role within the drug smuggling operation. Sepulveda-Arreo.Ia

admitted to extracting illicit controf .Ied substances from a Ford

Ranger only twice and just once from a Cadilfac SUV. His role was

to defiver them to a residence in MCAIJ-en, Texas. He further

stated he was supposed to pick up illi-cit controlled substances

from another vehicle, but never picked it up. (ROA.152),

In this case, Sepu lveda-Areola was merely paid $1,000 per

Ioad. Sepulveda-Arreo la did not stand to benefit much from the

criminal activity. He extracted ifficit control substance only

three times and was to be paid only $1,000 per load. (ROA.162).

In cases where defendants have participated i-n drug

operations and their invofvement was substantia.I.l-y more than

Sepufveda-Ar reola ' s in this case, d.istrict courts have awarded a

two-level mitigating role reduction. see e.9., United States v.

Brown, 29 F.3d 953,960 (5th Cir. 7994\; (2-Ievef mitj-gating rofe

adjustment applied where defendant's participation in a large drug

71



operation amounted to providing travel money to organization

drivers and participating as a passenger in one of the drug

smuggling vehicles; United States y. Sotefot 97 E.3d t82,1gg (st:n

Cir. 1996) (2- level mitigatj-ng role adjustment appfied where there

was evidence of defendant,s long-term invofvement and participation

i,n more than twenty del-iveries supports the district court's

rejection of minimaf participation.) ; united States. Mora-Estrada,

867 E.2d 2L3,215 (5th Cir. 1989) (2-fevet minor adjustmenr apptied

where defendant and two other couriers smuggled 110 pounds of

marijuana into the country. and at the time of his arrest, he alone

remained in the vicinity of the drugs and tried to hide them while

the other couriers fled), United States. v. l4atthews, 158 F.3d

1.234, 1249 (11th Cir. 1999) (2-level rather than 4-level- mitigating

role adjustment app.Iied because defendant was minor participant

though "heavily invo.Ived" in drug dea.l-s ) ; and Uri ted Sta tes v.

Dawson, 587 F.3d 540, 646 (4th Cir. 2009) (2-fevel mitigating role

adlustment appfied because defendant was minor drug courier who

only provided part-time services) .

Based upon the foregoing law and facts, the district

court clearly erred in denying the two-Ieve] mitigating role

adjustment. Accordingly, the sentence must be vacated and remanded

to the district court for re-sentencing.

18



C. Harmful error occurred.

rr [A] sentence within a properly cafcufated Guide.IineIs] range

is presumptively reasonabfe', . United States v. ALonzo, 435 E.3d

551, 554 (5th Cir. 2006). The Supreme Court expressfy directed

that, in reviewing a district court's sentencing decisi-on, the

courts of appeals ',must first' ensure that the district court

committed no significant procedural error, such as failing to

calculate (or improperly calcutating) the Guidefines range. " While

the Guidelines are advisory, in light of United States v. Booker,

543 U.5.220, 125 S. Ct. 738, 160 L. Ed.2d 627 (20051 , districr

courts stiIl must properly calculate the applicable guldelines range

before imposing a sentence. see afso; flnited States v. Kimbrough,

536 F.3d 463, 468 (5th Cir. 2008) . The Supreme Court was. quite

explicit in stating that miscalcul,ating the cuidelines range is a

significant procedural error Lhat requires reversal . Gaff v. United

States, 552 U.S. 38, 51 (2001); United states v. Delgado-Martinez,

564 F.3d 750, 752-153 (5th Cir.2009) lquoting United States v.

Langford, 515 E.3d 205, 2L5-17 (3d Cir. 2008) (explaining "the

improper calculation of the Guidel-ines range can rarely be shown not

to affect the sentence imposed") .

A procedural error during sentencing is harmless if "the error

did not affect the district court's selection of the sentence

imposed. " See WiLLiams v. United States, 503 U.S. 193, 203 ll992l;

L9



United SLates v. Mejia-Huerta, 4g0 E.3d

See also, United States v. Ibarra-Luna,

113, 120 (5th Cj-r. 2OOjl .

628 F.3d 7L2, ?13-14 (5rh

the ca.lcuf ation of the

a harmless error analysis

only if the proponent of

Cir. 2010) (holding

applicable Guidelines

that an error in

range is subject to

and "the harm.Iess error doctrine applies

the sentence convincing]y demonstrates both (1) tirat the district
court woul-d have imposed the same sentence had it not made the

error, and (2) that it would have done so for the same reasons it

gave at the prior sentencing.,,).

The burden of estabfishing that an error is harml-ess rests on

the party seeking to uphold the sentence. United SLates v. Delgado-

Martinez at 753. If the district court has committed such an error,

this Court must remand unless the proponent of the sentence

estab.Iishes that the error "did not affect the district court's

selection of the sentence imposed. " Wiffians, 503 U.S. at 203;

DeLgado-Martinez, at 153. To satisfy this high burden, the

proponent of the sentence "must point to evj-dence in the record that

will convince this Court that d.istrict court had a particular

sentence in mind and wou.Id have imposed it, notwithstanding the

error made in arriving at the defendant's guideline range. " The crux

of the harmless-error rnquiry .is whether the district court woul-d

have imposed the same sentence, not whether the district court could

have imposed the same sentence. Id.

20



Mere speculation as to the sentencing judge,s motives will not

meet the burden . United States v. Huskey, 13T E.3d 2g3, 2gg_2g1

istr, ci.. tsgg) (sentence vacated and remanded where there was no

convincing evidence in the record that the trlal judge woul-d have

imposed the same sentence absent the error in cafculating the

criminaf history score.). See e.g., united states v. Juarez, 9L2

F.3d 432, 438-39 (5th Cir. 2015) (Reversal- required where the record

was uncfear as to whether that the district court would have

departed upward if it had known that the Guidelines suggested. a

sentence of seven years and not seven years to life, and the

district court believed the sentence it was imposing was far bel-ow

the Guidelines' maximum recommended sentence of life imprisonment,

when in fact it was three years above the Guidelines sentence.);

United States Aguilar-Alonzo, 944 E.3d 544 553 ( 5.r', Cir.

2019) (Harmful error occurred and the sentence vacated where the

district court's sentence was entire.Iy outside the appropriate

Guide.Iines range and the record. lacked evidence that the court

rntended to .increase the sentence beyond the Guidefines range.);

united States v. Teflo, 9 E.3d 1119, LL30-31 (5th Cir. 1993)

(Harmful- error occurred, and reversal required where the actuaf

sentence fell within both ranges, at the middfe of the erroneous

range, but at the top of the correct range, and the district judge's

"simple, antiseptic comments" did nothing to ifluminate why he

2T
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imposed the particular sentence and, hence, did not support the
government's position that he wourd have revied the same sentence

had no error occurred. ) .

rn the instant case/ there is no evldence that the district
court woufd have rmposed the same sentence absent the Guideflnes

error. Here' a Tota] offense Lever of 39 with and a criminaf

History Category of I, resulted in a guidelines range of 262_321

months of imprisonment. See Chapter 5 part of A, Zone D of the

guidelines. Had Sepulveda-Arreofa been awarded the two-leveI

deduction in points pursuant to U,S.S.c. 3B1 ,2, Lhe Totaf Offense

LeveL would have resulted in a f evel- 37 and guideline range of 21"0-

262, not 262-321 . Id. But had Sepulveda-Arreofa received the

mitigating role adjustments under U.S.S.c. 3B1.2(b) , two more points

would have been deducted because U.S.S.c. S 2D1 .f (b) (5) would not

have applied as indicated in paragraph 45 of the Einaf PSI. Absent

the application of U.S.S.G. S 2D1 .1(b) (5), the Total- Offense Leve.I

woufd result in a Level 35. The guideline range would then be

calculated at 168-210 months, significantly lower than the erroneous

262-321 guidelines range applled in this case. See Chapter 5 Part

of A, Zone D of the gurdelines,

On remand, the district court should begin with the correct

guideline range and is free to consider alf the facts and

circumstances of the case, along with the factors in 18 U.S.C. S



3553 (a) , that it deems refevant to its individualized assessment of

the proper sentence to be imposed. See United States v. Kinbrough,

at 468.

"[A] sentence within a properly calculated Guidefine Is] range

conunitted no significant proceduraJ- error, such as faj-1j-ng to

calculate (or improperly calculating) the Guide.Iines range. " While

the Guidelines are advisory IN Iight of United States v. Booker, 543

]'S presumptively reasonable". United States v. ATonzo, 435 E.3d

551, 554 (5th Cir. 20A6). The Supreme Court expressly directed

that, in reviewing a drstrict court's sentencing decision, the

courts of appeafs "must first ensure that the district court

U.S. 220, 125 S. Ct. 738, 150 L. Ed. 2d 621 (2005), district courts

stil] must properly ca1culate the appllcable guidelines range before

imposrng a sentence. See afso tlnited States v. Kimbrough, 536 E.3d

463, 468 (5th Cir. 2008).

Because the proper application of the sentencing guidelines is

of exceptional importance to the administration of justice in

federal criminaf cases, this Court should grant certiorari in this

case to decide this question and, and upon review, should reverse

the judgment of the Eifth Circuit..
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CONCLUS lON

Eor the foregoing reasons, petitloner !,t,AN SEPULVEDA-ARREOLA

respectfully prays that this Court grant certiorari, to review the

judgment of the Eifth Circuit in this case.

Date: .7uly 20 , 2023 .

""wrilD
/ s holanda J

tted,

on
YOLANDA E. JARMON
Attorney of Record for Petitioner
2429 Bissonnet # E416
Houston, Texas 77005
Telephone: (713 ) 635-8338
Eax: (713) 635-8498
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Case:22-40394 Document: 49-1 page: 1 Date Filed: 0412112023
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No.22-4O394
Summary Calendar

Uniled Slaigs Court of Appeals
Elflh Circuit

FILED
April 21,2023

Lyle W. Cayce
Clerk

UrrrEo Srarps or Aurnrce,

Plaintiff-Appellee,

Dersus

JueN S rru rvE oa-An nn o ra,

Appeal from the United States District Court
for the Southern District ofTexas

USDC No. 7:2r-CR-9o9-2

Before KtNc, HtoctNsoN, and WtttrT r, Circuit Judges.

Prn Cunreu:"

Juan Sepulveda-Arreola appeals the sentence imposed following his

conviction for possession with intent to distribute 500 grams or more of

methamphetamine and possession ofa firearm by an alien unlawfully present

in the United States. We review his complaint about the denial of a minor

'This opinion is not designated for publication. .Sre 5rH CIR. R. 47.5.

EXHIBIT A

Defmdant-Appellant.



Case:22-40394 Document: 49-1 Page: 2 Date Filed: 0412112023

No. 22-40394

EXHIBIT A

2

role adjustment for clear error. United States y. Gomez-Valle, 828 F.3d 324,

327 (sthCir.20t6).

Section 381.2 "provides a range of adjustments for a defendant who

plays a part in committing the offense that makes him substantially less

culpable than the average participant in the criminal activity. " U.S.S.G.

$ 381.2, comment. (n.3(A)). A "minor participant" is any participant "who
is less culpable than most other participants in the criminal activity, but

whose role could not be described as minimal." S 381.2, comment. (n.5). A

decision whether to grant a minor role adiustment is "based on the totality of
the circumstances and involves a determination that is heavily dependent

upon the facts of the particular case. " $ 381.2, comment. (n.3(C)).

Contrary to Sepulveda-Arreola's assertion, he had the burden of

demonstrating his entitlement to a minor or minimal role adjustment. Sea

United States u Castro,843 F.3d 608, 612 (5th Cir. 2016). Although a

defendant "should be considered for an adjustment" if he "does not have a

proprietary interest in the criminal activity and . . . is simply being paid to

perform certain tasks," the commentary merely states that a reduction is

allowed, not that it is required. S 381.2, comment. (n.f (C)). Sepulveda-

Arreola's involvement in multiple incidents of drug transportation, as well as

his connection to a large quantity ofnarcotics, support the inference that he

understood the scope ofthe criminal activity and played more than a minor

role. See U.S.S.G. S 3B1.1, comment. (n.:(C)(i), (iv)). Thus, the district

court could have plausibly found, based on the record as a whole, that his

actions were not minor. See Gomez-Valle, 828 F.3d at 328.

The district court's iudgment is AFFIRMED.
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-90909 Document 64 Filed on 07106122 in TXSD
CriminalCase

Page 1 of 6
United States District Court

Umrro Srarps DrsrRrcr Counr ENTERED
SOUTIIERN DISTRICT OF TEXAS July 06,2022

Holding Session in McAllen Nathan Ochsner, Clerk

UNITEo STaTES oF AMERICA JUDGMENT IN A CRIMINAL CASE
v.

JUAN SEPULVEDA-ARREOLA

Dcfendanfs Attorne)

THI D!]FENDAN'I':

I pleaded guilty to count(s) 4 and 6 on Decembcr 6. 2021

! pleaded nolo contendere to count(s)
which was accepted by the court.

! was found guilty on count(s)
after a plea ofnot guilty.

The defendant is adjudicated guilty ofthese offenses

Title & S€ction Nature oI OI'lense
2l U.S.C. $ 8a1(a)(1),

8a I(b)(l)(A), and l8
u.s.c. ii 2

Possession rvith intent to distribute 500 grams or ntore, that is

approximately 5 I kilograms of nrcthamphctamine.

Ollense Ended Count
0111i2021 4

01/t3/202tl8 u.s.c. $

e22(e)(5)(A)
and 942(a)(2)

Alien in possession ofa firearm 6

E See Additional Counts ofConviction.

The defendant is sentenced as provided in pages 2 through -1 ofthis judgment. The sentence is imposed pursuant to the
Sentencing Reform Act of 1984.

E The defendant has been found not guilty on count(s)

I Count(s) 3 and 5 as to this defendant are dismissed on the motion ofthe United States

It is ordered that the defendant must notiry the United States attorney for this district within 30 days of any change of name,
residence, or mailing address until all fines, restitution, costs, and special assessments imposed by this judgment are fully paid. lf
ordered to pay restitution, the defendant must notiry the court and United States attorney ofmaterial changes in economic circumstances.

Junc l6 2.022

Date of Imposition ofJudgment

Signature ofJudge

MICAELA ALVARf,Z
UNITED STATES DISTRICT JUDGE
Nanre and Title ofJudqe

July 6,2022
Datc

EXHIBIT B

CASE NUMBER: 7:21CR00909-002

USM NUMBER; 41722-179

Richard H Garcia



Case 7:21-cr-00909 Document 64 Filed on 07106122 in TXSD Page 2 of 6
AO 2458 (Rev 09/19) Judgmenl in a CriminalCase

Sheet 2 - ImpflsoDmenl

Judgment- Page ____L of 6

DEFENDANT:
CASE NUMtsER

JUAN SEPULVEDA-ARRf, OLA
7:21CR00909-002

IMPRISONMENT

The defendant is hereby committed to the cuslody ofthe Federal Bureau ofPrisons to be imprisoned for atotalterm
of: 262 months as to Count 4 and 120 months as to Count 6. said imprisonment terms to run concurrently with each other.

! See Additional lmprisonment Terms.

I The court makes the following recornmendations to the Bureau ofPrisons:

I The defendant is remanded to the custody ofthe United States Marshal.

! 'l'he defendanl shall surrender to the Uniled Statcs Marshal fbr this district:

tr as notified by the United States Marshal.

RETURN

I have executed thisjudgment as follows:

Defendant delivered on to

at , with a certified copy ofthisjudgment

UNIII]D STAI I]S MARSIIAL

By
DEPUTY UNITED STATES MARSHAI,

EXHIBIT B

D at- on_

D The defendant shall surrender for service ofsentence at the institution designated by the Bureau ofPrisons:

tr belore 2 p.m. on _
D as notified by the Uniled States Marshal.

tr as notified by the Probation or Pretrial Services Office.
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JUAN SEPULVEDA-ARREOLA
7:21CR00909-002

SUPERVISED RELEASE

Page 3 of 6

DEFENDANT:

CASE NUMBER
Judgmenr- page j

r. you musr noi commir anothcr rederal, sr"," l,,T*"I3,,1toRY 
coNDITIoNs

2 You m ust not unlau fully frcssess a conrrolled suhsLanec.r. r ou musl relratn liom an) unlau{ul use ofa controllcd substance. you must tand atlea5l lwo periodia lrrg ,.;or-t .r"un 
" 

r. as delenirined bv lhecoun 
iubmilloonedru8lesluirhinl5da)sol 

release lrorn impnsonnenl

" i!;,:f;::;l:;;:;ing 'onairlon 
iiu,p";d.'ii^.ii,'in: 

"",,r's 
dererminarion rhd ).ou B)se a ro\r risr or.ruturc subsrance abus(4 D 

lr"iliJfiir" 
;"t"tion in accordance with l8 u.s.c. gg 3663 and 3 663,t or any other slatute authorizing a senrence ofresriturion. /crecr

5' tr You must c@perale in lhc corecrion of DNA as direcred b1 lhe probarion oiricer. tcheck ifapprrcabre)6' tr You musr complv \a ith lhc requircmenrs ol rh" s",' oii"#, n""'ei"liion aaa Nuriricarion iirri4 u.i.t.. {2090t. erseq.,asdrrecred b}lhe probalion ollicer' lhc Bureau of Prisons. or an\ slale *" 
"li;;;;; rcgisrrarron agency in thc localion \^hcre Jou resrde. $ork. arc a_ student, or were convictcd ofa qualirying ot""r". knu* ifoppiiiii')

1 . n You mus( parricipare in un app-r"d iroiru, r* oi,r"riiJ"lii""*. i/nect iyappticablel
You must comply with the standard conditions that have becn adopted by this court as well as with any other conditions on the attachcd page.

STANDARD CONDITIONS OF SUPERVISION
E See Special Conditions ofsupcrvision.

As partof)our supervised release, you musl comply with the fbllowing standard conditions oisupervision. These conditiors are imposed because they
establish tho basic expectations for your behavior whilc on supervision and identify the minimum tools needed by probation ofliceri to keep informej.
rcport to the coun about. and bring abod improvements in your conduct and condition.

You must report to the probation oflica in the t'ederaljudicial district where you are authorized to reside within 72 hours ofyour relcase from
imprisonment. unless the probation oflicer instructs you to report to a dilferent probation office or within a difltrent time fiame.
Aller initially reporting to the probalion oflicc. you will rcceivg instruclions hom the courl or thc probaion otlicer aboul how and when you musl
report to the probation otficer, and you must report to the probation officer as instructed.
You must not knowingly leave the federaljudicial district whcre )ou are aulhorizcd to rcside without first gefling permission liom the couri or
the probation officer.
You must answer truthlully the questions asked by )our probalion officer.
You must live al a place approvcd by thc probation oflicer. Ifyou plan to change rvhcre you live or anyhing about your living arrangements (such
as the people you live with), you must notif'y the probation officcr at least l0 days beforc the change. Ifnolifying the probation ollcer in advancc
is not possible due to unanticipated circumstances. you must notif the probation officer within 72 hours of bccoming awarc of a change or
expecled change.
You must allow the probation ollicer to visit you at any lime al your home or clsewhere, and you must permit the probation officer to take any
items prohibited by the conditions of),our supcrvision that he or she ob{icrves in plain vicw.
You must work full time (at least 30 hours per ueek) at a lawful t)?e olemployment, unless lhe probation oflicer excuses you lrom doing so. ll
you do not have full-time employment you musl try to lind full-time employment, unless the probation officer excuses you from doing so. Ifyou
plan to changc \rhere you work or anlhing about your work (such as your position or your job responsibilities), )'ou must notify the probation
officcr at leasl l0 days belore the change. Il notifying the probation olTicer at least l0 days in advancc is not possible duc to unanticipated
circumstances. you must notify the probation ollicer within 72 hours ofbecoming aware ofa change or expected change-

You must not communicale or interact with someonc you know is engaged in criminal activity. Ifyou know someonc has becn convicled ofa
felony, you must not knowingly communicate or interact wilh that person without first getting the permission ofthe probation omcer.
It you ire arrested or questioned by a law enforccmenl ollicer. you musl notil-.r' the probalion officer within 72 hours.
You must not orvn, possess, or have access to a firearm, arnmuntion, dcstrilctivc device, or dangerous weapon (i.e., anlthing that was designcd,
or was modificd for, thc specilic purpose ofcausing bodily iniury or death to another pcrson such as nunchakus or tasers).

You must not act or maLe any agreement lvith a law cnlbrcemcnl agency to act as a confidential human source or informant wilhout tirst Setting
the permission olthe court.
lf the probation officer delermines that you posc a risk to another pcrson (including an organization), the probation otlicer may require you to
notify the person about the risk and you must compl) with that instruclion. The probation ofTiccr may contact the pcrson and confirm that you

have nolified the person about the risk.
You must lollow the instructions ofthe probation ofllccr related to the conditions of supervision.
lfrestitution is ordered, the delendant must makc restitution as ordered bl the Judge and in accordance with the applicable provisionsof l8 U.S.C.
til 2248.2259,2264,2321, 3663 A ?trtdlor 3664. The def'endant must also pay the assessment imposed in accordance with l8 U.S.C. $ 3013.

The delendanl must notity tlle U.S. Probation Ot}jcc ot'any material change in the del'endant's economic circumstances thal might affect thc
defendalll's abilir)- to pay reslitutior! fines, or special assessments.
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Upon release from imprisonment, you wilr be on supervised rerease for a term of: 5 vears as to count 4.

of _ 6
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DEFENDANT:

CASE NUMBER:
JUAN SEPULVtrDA.ARREOLA
7:21CR00909-002

SPECIAL CONDITIONS OF SUPERVISION

lmmi gration Related Requirements

You must immediately report, continue to report, or surrender to U.S. Immigration and Customs Enforcement and follow
all their instructions and reporting requirements until any deportation proceedings are completed. Ifyou are ordered deported
from the United Slates, you must remain outside the United States unless legally auhorized to reenter. If you reenter the
United States, you must report to the nearest probation office within 72 hours after you retum.

You must seek proper documentalion from U.S. Immigration and Customs Enforcement authorizing you to work in the
United States.

EXHIBIT B
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Assessment

TOTALS $200.00

JUAN SEPULVEDA-ARREOLA
7:21CR00909-002

CRIMINAL MONETARY PENALTIES
The defendant must pay the total criminar nronetary penarlies under the schedule ofpayments on sheet 6

Restitution
$

Finc Assessmenll

S

JVTA Assessmcnd

$S

n The defendant must make restitution (including community restitution) to the following payees in the amount listed b€low.

lf the defendant makes a panial payment, each payee shall receive an approximately propo(ioned payment, unless specified
otherwise in the priority order or percentage payment column below. However, pursuant to l8 U.S.C. S 3664(i), all nonfederal
victims must be paid before the United States is paid.

tr See Additional TenDs for Criminal Monetary penaltics

! The determination ofrestitution is deferred until
be entered after such determination.

\ame o f Pavce

E See Additional Restitution Payees

TOTALS

An Auended Judgment in d Criminal Case (AO 245C) will

Restitution Ordered Priority or PcrcentageTotal Losss

$

$

$

$

[] Restitution amount ordered pursuant to plea agreement $-

E The defendant must pay interest on restitution and a fine ofmore than $2,500, unless the restitution or fine is paid in full before

the fifteenth day after rhe date of the judgment, pursuant to l8 U.S.C. 0 3612(0. All of the payment options on Sheet 6 may be

subject to penalties for delinquency and default, pursuant to l8 U.S.C. $ 3612(g).

! The court determined that the defendant does not have the ability to pay interest and it is ordered that:

D the interest requirement is waived for the Dfine n restitution.

n the interest requirement for the Efine E restitution is modified as follows:

! Based on the Government's motion, the Court finds that reasonable efforts to collect the special assessment are not likely to be

effective. Therefore, the assessment is hereby remitted.

' Amy, Vicky, and Andy Child Pornography Victim Assistance Act of20l8, Pub. L. No. I l5-299.
2 Justice for Victims ofTrafficking Act of20l5, Pub. L. No. I l4-22.
I Findings for the total amounl of losses are required under Chapters 109A I I 0, I l0A, and I I 3,A of Title I 8 for offenses committed

on or after September 13, 1994, but before April 23, 1996.

EXHIBIT B

DEFENDANT:

CASE NUMBER:
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B Lump sum payment of s200.00

D not later than or

E] in accordance with tr C, ! D, E E, or I F

! Payment to begin immediately (may be com

e 7:21-cr-OOgOg Document 64 Filed on 07106122 in TXSD
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DEFENDANT: JUAN SEPULVEDA-ARREOLA
CASENUMBER: 7:21CROOgO9.OO2

SCHEDULE OF PAYMENTS

Having assessed the defendant's ability to pay, payment ofthe total criminal monetary penalties is due as follows

due immediately, balance due

below: or

bined with E C, D D, or ! F b€low); orB

c E Payment in equal
to commence

D E Payment in equal
to commence

installmen ts of$
after the date ofthis judgment; or

nstallments ofS

over a period of

over a period of 

---,

after release from imprisonment to a term ofsupervision; or

E E Payment during the term ofsupervised release will commence within after release iiom imprisonment

The court will set the payment plan based on an assessment ofthe defendant's ability to pay at that timel or

F I Special instructions regarding the payment ofcriminal monetary penalties:

Payable to: Clerk, U.S. District Court
Attn: Finance
P.O. Box 5059
McAllen, TX 78502

Unless the court has expressly ordered otherwise, ifthis judgment imposes imprisonment, payment of criminal monetary penalties is
due during the period of imprisonment. All criminal monetary penalties, except those payments made through the Federal Bureau of
Prisons' Inmate Financial Responsibility Program, are made to the clerk ofthe court.

The defendant shall receive credit for all payments previously made toward any criminal monetary penalties imposed.

! Joint and Several

Case Number
Defendant and Co.Defendant Names Joint and Several Corresponding Payee,
(including defendant nurnber) Total Amount Amount l[3lEpIlglg

I The defendant shall forfeit the defendant's interest in the following property to the United States:

Pursuant to 2l U.S.C. S 853 and 970, the defendant shall forfeit the United States the right, litle and interest in the real property
and the money listed in the Final Order ofForfeiture.

Payments shall be applied in the following order: (l) assessment, (2) restitution principal, (3) restitution interest, (4) AVAA assessment,
(5) fine principal, (6) fine interest, (7) community restitution, (8) JVTA assessment, (9) penalties, and (10) costs, including cost of
proseaution and court costs.

EXHIBIT B

E See Additional Defendants and Co-Defendants Held Joint and Several.

! The defendant shall pay the cost ofprosecution.

E The defendant shall pay the following court cost(s):


