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Before: McKEAGUE, Circuit Judge.

Justin Christopher Smith, a pro se federal prisoner, appeals a district court’s order denying
his 28 U.S.C. § 2255 motion to vacate, set aside, or correct his sentence. This court construes his
notice of appeal as an application for a certificate of appealability (“COA”). See Fed. R. App.
P. 22(b). He moves to proceed in forma pauperis (“IFP”). See Fed. R. App. P. 24(a)(5).

Police found Smith passed out in a rental car at a gas station and arrested him for public
intoxication. A search of the car produced a semiautomatic pistol, ammunition, Suboxone tablets,
and drug paraphernalia. A grand jury thereafter indicted Smith on one count of possessing a
firearm as a convicted felon, in violation of 18 U.S.C. § 922(g)(1). He pleaded guilty pursuant to
a written agreement. ’

The presentence report concluded that Smith was subject to an enhanced sentence under
the Armed Career Criminal Act (“ACCA”), 18 U.S.C. § 924(e), due to his Florida state convictions
for resisting an officer with violence in 2001, committing robbery in 2002, and resisting arrest with
violence in 2002. The enhancement resulted in a sentencing guidelines range of 180 to 210 months
in prison. Smith objected, arguing that the enhancement did not apply because he had not
committed the 2002 offenses on different occasions. Smith attached a copy of the felony

information for these offenses to support his argument.
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In a presentencing order, the district court overruled Smith’s objection to the ACCA
enhancement. The court concluded that the ACCA applied because Smith had completed the
offense of robbery before he, by his own admission, fled the scene and was later arrested.

A grand jury then issued a superseding indictment against Smith, charging him with the
original § 922(g)(1) count and a new count of possession of a firearm as an unlawful drug user in
violation of § 922(g)(3).

Pursuant to Federal Rule of Criminal Procedure 11(c)(1)(C), Smith entered into an
amended written agreement, which provided that he would plead guilty to the § 922(g)(1) count
and be sentenced to the statutory minimum of 180 months in prison and five years of supervised
release. Smith waived his right to appeal his conviction and sentence unless his sentence exceeded
the greater of the guidelines range or the mandatory minimum sentence. However, Smith
preserved his right to raise claims of prosecutorial misconduct and ineffective assistance of counsel
on collateral review.

At a combined plea and sentencing hearing, Smith pleaded guilty to the § 922(g)(1) count,
and the district court sentenced him in accordance with the plea agreement. We affirmed the
district court’s judgment on June 12, 2020.

In his § 2255 motion, placed in the prison mail on June 3, 2021, Smith asserted that (1)
trnial counsel rendered ineffective assistance by failing to (a) communicate with him and explain
the consequences of pleading guilty as opposed to proceeding to trial, (b) conduct an adequate,
independent pretrial investigation, (c) attempt to negotiate a more favorable plea agreement, and
(d) properly challenge his ACCA enhancement; and (2) his sentence exceeded the statutory
maximum of ten years because the district court erroneously applied the ACCA enhancement. He
denied that he had fled the scene of the robbery and contended that his offense of resisting arrest
with violence in 2002 should not be considered a violent felony. The government filed a response

in opposition.
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The district court denied Smith’s § 2255 motion, reasoning that his collateral-attack waiver
barred his sentencing claim and that the ineffective-assistance claim lacked merit. The court
declined to issue a COA. |

An individual seeking a COA is required to make a substantial showing of the denial of a
federal constitutional right. 28 U.S.C. § 2253(c)(2). “A petitioner satisfies this standard by
demonstrating that jurists of reason could disagree with the district court’s resolution of his
constitutional claims or that jurists could conclude the issues presented are adequate to deserve
encouragement to proceed further.” Miller-El v. Cockrell, 537 U.S. 322, 327 (2003). When the
appeal concems a district court’s procedural ruling, a COA should issue if the petitioner
demonstrates “that jurists of reason would find it debatable whether the petition states a valid claim
of the denial of a constitutional right and that jurists of reason would find it debatable whether the
district court was correct in its procedural ruling.” Slack v. McDaniel, 529 U.S. 473, 484 (2000).

Jurists of reason would agree that Smith did not receive ineffective assistance of trial
counsel. See Strickland v. Washington, 466 U.S. 668, 687-88 (1984). First, Smith’s allegations
that counsel did not communicate with him and explain the different consequences of pleading
guilty and proceeding to trial are conclusory. See Wogenstahl v. Mitchell, 668 F.3d 307, 335-36
(6th Cir. 2012). Moreover, Smith’s allegations are contradicted by his statements at the plea
hearing that he had an ample opportunity to discuss his case with counsel, that counsel had advised
him of the nature of the charges and any defenses, and that counsel had discussed the plea
agreement with him. Smith knew from the plea agreement that, by pleading guilty, he would
receive a mandatory minimum sentence of 15 years in prison and would avoid the maximum
sentence of life in prison.

Smith’s allegation that trial counsel did not conduct an adequate, independent pretrial
investigation is also conclusory and contradicted by the record. See id. Smith’s § 2255 motion
included a letter from counsel to the Tennessee Supreme Court stating that he had retained a private
investigator who interviewed an essential witness who was with Smith at the time of his arrest.

Counsel opined that, without the investigator’s services, Smith might have been charged with
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obstruction of justice or bribery of a witness. Smith presented no evidence to rebut counsel’s
statements.

Next, Smith has not made a showing of ineffective assistance by arguing that trial counsel
should have attempted to obtain a better plea bargain and should not have agreed to the 15-year
sentence without challenging the prior convictions. As noted above, counsel did in fact challenge
the ACCA enhancement. And the government compromised by agreeing to the mandatory
minimum term of imprisonment and dismissal of the second count in the superseding indictment.
Smith’s dissatisfaction with the deal he struck is insufficient to demonstrate ineffective assistance.
See Hunter v. United States, 160 F.3d 1109, 1115 (6th Cir. 1998); see also United States v. Hunter,
316 F. App’x 470, 473 (6th Cir. 2009).

Smith’s last ineffective-assistance subclaim is that counsel should have challenged the
ACCA enhancement by (a) contesting the district court’s use of documents not permitted by
Shepard v. United States, 544 U.S. 13, 26 (2005), (b) submitting Smith’s personal letter to the
court at sentencing, and (c) arguing that the offense of resisting arrest with violence did not qualify
as a violent felony under the ACCA’s use-of-force clause. Jurists of reason would agree that
counsel did not render deficient performance. When overruling the ACCA objection, the district
court relied on the charging document, which is permissible under Shepard, and did not rely on
impermissible documents. See id. Counsel engaged in sound trial strategy by not presenting
Smith’s letter to the court, reasoning that the letter might negatively affect the court’s acceptance
of the plea agreement. See Strickland, 466 U.S. at 689. Finally, Smith’s Florida conviction for
resisting arrest with violence does qualify as a violent felony under the ACCA, at least under
Eleventh Circuit authority. See United States v. Deshazior, 882 F.3d 1352, 1355 (11th Cir. 2018).

Jurists of reason would agree that the collateral-attack waiver in Smith’s plea agreement
bars consideration of his claim that the district court erroneously applied the ACCA enhancement.
The district court properly advised Smith of the waiver at the plea hearing, Smith does not
challenge the voluntariness of his waiver, and his claim does not fall within the exceptions to the

waiver., See Slusser v. United States, 895 F.3d 437, 439 (6th Cir. 2018).
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For these reasons, the court DENIES Smith’s COA application. Smith’s IFP motion is
DENIED as moot.

ENTERED BY ORDER OF THE COURT

'/

Deborah S. Hunt, Clerk
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
AT GREENEVILLE

JUSTIN CHRISTOPHER SMITH,
Petitioner,

Nos. 2:21-CV-090
2:18-CR-086

V.

UNITED STATES OF AMERICA,

S N N e N N Nn? Nant e

Respondent.

MEMORANDUM OPINION

Before the Court is Justin Christopher Smith’s (“Petitioner’s™) pro se motion to
vacate, set aside, or correct his sentence pursuant to 28 U.S.C. § 2255. [Doc. 1; Criminal
Docket (“Crim.”) Doc. 83].! The United States has responded in opposition [Doc. 6], and
Petitioner filed a reply [Doc. 8]. Petitioner also filed a notice of citation of additional
relevant authority [Doc. 7], which the Court liberally construes as a motion to amend; a
motion to hold case in abeyance [Doc. 9]; and a motion to lift stay [Doc. 11] which are
pending before this Court. For the reasons below, Petitioner’s § 2255 motion [Doc. 1; Crim.
Doc. 83] will be DENIED, his motion to amend [Doc. 7] will be GRANTED to the extent
that the Court will consider the information therein, and his motions to hold case in
abeyance [Doc. 9] and to lift stay [Doc. 11] will be DENIED as MOOT.

L BACKGROUND

! Document numbers not otherwise specified refer to the civil docket.
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In June 2018, Petitioner was indicted on oné count of being a felon in possession of
a firearm in a Superseding Indictment. [Crim. Doc. 1]. The Indictment was superseded in
August 2019, to comply with the new standards as set forth in Rehaif v. United States, 139
S. Ct. 2191 (2019), and to add a count for knowingly possessing a firearm while being an
unlawful user of a controlled substance in violation of 21 U.S.C. § 802. [Crim. Doc. 54].
Petitioner, through counsel, filed a suppression motion. [Crim. Doc. 31]. However, before
the hearing could take place, Petitioner chose to enter into a plea agreement. On November
26, 2018, Petitioner agreed to plead guilty to one count of being a felon in possession of a
firearm in violation of U.S.C. § 922(g)(1). [Crim. Doc. 36]. The Plea Agreement also
contained a Rule 11(c)(1)(C) agreed sentence of 180 months, the statutory minimum
sentence. The Plea Agreement was signed by Petitioner and attorney Joseph O. McAfee
(“Attorney McAfee”). [/d.] A later Amended Plea Agreement was filed to comply with the
new standards as set forth in Rehaif, 139 S. Ct. 2191 and included the same Rule
11(c)(1)(C) agreed sentence. [Crim. Doc. 54].

In his Amended Plea Agreement, Petitioner acknbwledged that on or about March
31, 2017, Greeneville police responded to a report of two males passed out in a vehicle.
Petitioner was in the passenger’s seat of the vehicle an appeared to the officer to be under
the influence of a controlled substance. Petitioner was arrested and charged with public
intoxication. When the officer searched the car, which was rented to Petitioner, he
discovered a firearm in the passenger side floorboard where Petitioner had been sitting.
Petitioner also claimed ownership of a plastic bag containing ammunition for the firearm

found in the back of the vehicle. The officer also discovered Suboxone tablets and other

2
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drug paraphernalia. Petitioner also admitted to knowing that he had previously been
convicted of a felony when he possessed the firearm. [/d. at 2-3].

The Court conducted a change of plea hearing on November 28, 2018. Although
there is no transcript of that hearing in the record, the Court recalls conducted its standard
colloquy specifically advising Petitioner of his rights, grating his motion to change his plea
to guilty, and referring Petitioner for a Presentence Investigative Report (“PSR™).2 After
the Superseding Indictment and the Amended Plea Agreement, the Court conducted
another change of plea hearing directly prior to sentencing. The transcript of that hearing
reflects that the Court conducted is standard colloquy again specifically advising Petitioner
of his rights, confirming that Petitioner was pleading guilty to Count One of the
Superseding Indictment, confirming that the Government moved to dismiss the remaining
count at sentencing, and finding Petitioner competent to make a knowing and voluntary
plea. [Crim. Doc 74].

The PSR calculated a total offense level of 30 and a criminal history category of VI,
resulting in a guideline range of 168 to 210 months. [Crim. Doc. 41, q 87]. However, the
statutorily authorized sentence of 15 years was greater than the minimum of the guideline
range, so the guidelines range was effectively 180 to 210 months. [/d.]

The Government filed a notice of no objections to the PSR. [Crim. Doc. 42]. The

Government also filed sentencing memorandum wherein it concurred that the correct

2 Where, as here, the same judge considering the § 2255 motion also presided over the underlying
proceedings, the judge may rely on his recollections of those proceedings. Ray v. United States,
721 F.3d 758, 761 (6% Cir. 2013). ‘
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advisory guideline calculation was 180 to 210 months and requested the Court accept the
Parties’ Rule 11(c)(1)(C) sentence of 180 months. [Crim Doc. 44].

Petitioner, through counsel, filed objections to the PSR, objecting to: 1) the
application of the Armed Career Criminal Act (“the ACCA”); 2) the finding that two of
Petitioner’s prior convictions qualified as separate predicate offenses under the ACCA
since they were not committed on different occasions; 3) the determination that the
minimum term of imprisonment was 15 years and the maximum was Life due to the
determination that the ACCA applies; and 4) the offense level associated with the ACCA
determination. [Crim. Doc. 45]. Petitioner, through counsel, filed a sentencing
memorandum, requesting the Court grant his objections to the ACCA or, alternatively,
approve the Rule 11(c)(1)(C) agreed sentence. [Crim. Doc. 46]. On May 29, 2019, after
considering the briefs by the parties and the applicable law, the Court overruled Petitioner’s
objections to the PSR with a memorandum and order. [Crim. Doc. 50].

On August 27, 2019, the Court approved the Rule 11(c)(1)(C) agreed sentence and
sentenced Petitioner to a total of 180 months’ imprisonment and then five years of
Supervised release. [Crim. Doc. 64]. Petitioner filed a direct appeal on September 1, 2019.
On June 12, 2020, the Sixth Circuit Court of Appeals granted the Government’s motion to
dismiss the appeal, finding that Petitioner had waived his right to appeal his sentence if it
was predicated on his armed career criminal classification. [Crim. Doc. 75]. Petitioner did
not file a petition for writ of certiorari to the Supreme Court, but on June 3, 2021, he filed
this timely § 2255 motion. [Doc. 1; Crim. Doc. 83].

II. STANDARD OF REVIEW

4
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Under § 2255(a), a federal prisoner may move to vacate, set aside, or correct his
judgment of conviction and sentence if he claims that the sentence was imposed in violation
of the Constitution or laws of the United States, that the court lacked jurisdiction to impose
the sentence, or that the sentence is in excess of the maximum authorized by law or is
otherwise subject to collateral attack. 28 U.S.C. § 2255(a). As a threshold standard, to
obtain post-conviction relief under § 2255, the motion must allege: (1) an error of
constitutional magnitude; (2) a sentence imposed outside the federal statutory limits; or
(3) an error of fact or law so fundamental as to render the entire criminal proceeding
invalid. Mallett v. United States, 334 F.3d 491, 496-97 (6 Cir. 2003); Moss v. United
States, 323 F.3d 445, 454 (6™ Cir. 2003).

A movant bears the burden of demonstrating an error of constitutional magnitude
which had a substantial and injurious effect or influence on the criminal proceedings. See
Reed v. Farley, 512 U.S. 339, 353 (1994) (noting that the Petitioner had not shown that his
ability to present a defense was prejudiced by the alleged constitutional error); Brecht v.
Abrahamson, 507 U.S. 619, 637-38 (1993) (addressing the harmless-error standard that
applies in habeas cases alleging constitutional error). To obtain collateral relief under
§ 2255, a movant must clear a significantly higher hurdle than would exist on direct appeal.
United States v. Frady, 456 U.S. 152, 166 (1982).

When a defendant files a § 2255 motion, he must set forth facts which entitle him
to relief. Green v. Wingo, 454 F.2d 52, 53 (6® Cir. 1972); O ’Malley v. United States, 285
F.2d 733, 735 (6™ Cir. 1961). A movant must prove that he is entitled to relief by a

preponderance of evidence. Pough v. United States, 442 F.3d 959, 964 (6 Cir. 2006). A
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motion that merely states general conclusions of law, without substantiating the allegations
with facts, is without legal merit. Loum v. Underwood, 262 F.2d 866, 867 (6™ Cir. 1959);
United States v. Johnson, 940 F. Supp. 167, 171 (W.D. Tenn. 1996).

Under Rule 8(a) of the Governing Rules, the Court is to review the answer, any
transcripts, and records of prior proceedings and any material submitted under Rule 7 to
determine whether an evidentiary hearing is warranted. Rules Governing Section 2255
Proceedings, Rule 8(a). If a petitioner presents a factual dispute, then “the habeas court
must hold an evidentiary hearing to determine the truth of the petitioner’s claims.” Hujf V.
United States, 734 F.3d 600, 607 (6® Cir. 2013) (quoting Valentine v. United States, 488
F.3d 325, 333 (6 Cir. 2007)). An evidentiary hearing is not required “if the petitioner’s
allegations cannot be accepted as true because they are contradicted by the record,
inherently incredible, or conclusions rather than statements of facts.” Valentine, 488 F.3d
at 333 (quoting Arrendondo v. United States, 178 F.3d 778, 782 (6' Cir. 1999)). The Court
FINDS no need for an evidentiary hearing in the instant case.

HI. ANALYSIS

As an initial matter, Petitioner seems to raise five claims in this § 2255 motion: 1)
ineffective assistance of counsel for nor adequately communicating with him about the
consequences of pleading guilty as opposed to proceeding to trial, 2) ineffective assistance
for not conducting an adequate and independent investigation, 3) ineffective assistance for
not negotiating a more favorable plea agreement, 4) ineffective assistance for not properly
challenging his armed career criminal classification, and 5) that the Court erred in

determining that Petitioner was an armed career criminal. [Doc. 1; Crim. Doc. 83].
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Petitioner has also filed two non-dispositive motions [Docs. 9 and 11] which are currently
pending before the Court as well. The Court will first address Claim 5, then will address
the ineffective assistance claims, Claims 1-4, together before finally addressing Petitioner’s
non-dispositive motions.

A. Claim 5 — The Court Erred in Determining that Petitioner was an Armed

Career Criminal

Petitioner has alleged that the Court erred in determining that the ACCA applied to
his case because the underlying offenses were not two distinct offenses as they occurred at
the same time. The United States responds that Petitioner waived his right to collaterally
attack his sentence in the Plea Agreement, the underlying criminal offenses took place at
different times because the resisting-with-violence offense occurred while Petitioner was
being arrested for the robbery offense, and the Court did not rely on any non-approved
Shepard document for its different-occasions analysis. [Doc. 6].

When a defendant knowingly, intelligently, and voluntarily waives the right to
collaterally attack his sentence, he is precluded from bringing such claims. Davila v. United
States, 258 F.3d 448, 451 (6™ Cir. 2001) (citing to United States v. Fleming, 239 F.3d 761,
763 (6% Cir. 2001). A waiver in a plea agreement is generally considered knowing and
voluntary if a defendant testified that his guilty plea was not coerced and that he reviewed
and understood the agreement terms. Id. An exception to the general rule exists if the
collateral attack concerns the validity of the waiver itself. In re Acosta, 480 F.3d 421, 422
(6% Cir. 2007). However, in situations where the § 2255 motion does not articulate a basis

for attacking the validity of the waiver, the Sixth Circuit and lower courts within the Circuit

7
Case 2:18-cr-00086-RLJ-CRW Document 86 Filed 10/14/22 Page 7 of 17 PagelD #: 310



have upheld collateral attack waivers if the waivers were knowing and voluntary. Watson
v. United States, 165 F.3d at 486, 489 (6% Cir. 1999); United States v. Eversole, No. 6:05-
cr-34, 2010 WL 420067, at *2, n.3 (E.D. Ky. Feb. 1, 2010).

In this case, Petitioner signed a Plea Agreement containing the following waiver
provision: “[t]he defendant will not file any motions or pleadings pursuant to 28 U.S.C. §
2255 or otherwise collaterally attack the defendant’s conviction(s) or sentence, with two
exceptions: The defendant retains the right to file a §2255 motion as to (i) prosecutorial
misconduct and (ii) ineffective assistance of counsel.” [Crim. Doc. 58, p. 7].

Petitioner does not challenge the validity of the actual waiver, suggest that he did
not understand the waiver, or claim that he did not sign it voluntarily. Accordingly, because
Petitioner is not attacking the validity of the plea itself, and because he expressly waived
the right to collaterally attack his conviction except for claims of ineffective assistance of
counsel and prosecutorial misconduct, Claim 5 is barred by the knowing and voluntary
waiver contained in the binding Plea Agreement. See Davila, 258 F.3d at 451. Accordingly,
Petitioner’s Claim S will be DENIED as barred by his collateral attack waiver.

B. Claims 1-4 — Ineffective Assistance of Counsel

As stated above, Petitioner’s claim of ineffective assistance of counsel is not barred
by his collateral attack waiver. The Sixth Amendment provides that “[i]n all criminal
prosecutions, the accused shall enjoy the right . . . to have the assistance of counsel for his
defense.” U.S. Const. amend. VI. A criminal defendant’s Sixth Amendment right to
counsel necessarily implies the right to “reasonably effective assistance” of counsel.

Strickland v. Washington, 466 U.S. 668, 687 (1984). Under the Strickland standard for

8
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proving ineffective assistance of counsel, a movant must show: (1) that counsel’s
performance was deficient; and (2) that the deficient performance prejudiced the defense.
Id.

To prove deficient performance, the movant must show “that counsel made errors
so serious that counsel was not functioning as the ‘counsel’ guaranteed the defendant by
the Sixth Amendment.” Id. The appropriate measure of attorney performance is
“reasonableness under prevailing professional norms.” Id. at 688. A movant asserting a
claim of ineffective assistance of counsel must “identify the acts or omissions of counsel
that are alleged not to have been the result of reasonable professional judgment.” /d. at 690.
The evaluation of the objective reasonableness of counsel’s performance must be made
“from counsel’s perspective at the time of the alleged error and in light of all the
circumstances, and the standard of review is highly deferehtial.” Kimmelman v. Morrison,
477 U.S. 365, 381 (1986). It is strongly presumed that counsel’s conduct was within the
wide range of reasonable professional assistance. Strickland, 466 U.S. at 690.

The prejudice prong “requires showing that counsel’s errors were so serious as to
deprive the defendant of a fair trial, a trial whose result is unreliable.” Id. at 687. The
movant must demonstrate “a reasonable probability that, but for counsel’s unprofessional
errors, the result of the proceeding would have been different[.]” Id. at 703. Counsel is
constitutionally ineffective only if a performance below professional standards caused the
defendant to lose what he “otherwise would probably have won.” United States v. Morrow,
977 F.2d 222, 229 (6% Cir. 1992).

1. Claim 1

9
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Petitioner first faults counsel for not communicating with him and failing to inform
him of the relevant circumstances and likely consequences of pleading guilty as opposed
to proceeding to trial. [Doc. 1; Crim. Doc. 83]. Petitioner makes a conclusory statement
that lacks specific factual support for the allegation. As a result, the Court can reject this
contention as insufficient to sustain the motion. See Ushery v. United States, No. 20-5292,
2020 U.S. App. LEXIS 21840, at *3-4 (6™ Cir. July 14, 2020).

Petitioner alleges that counsel “did nothing but try to convince [Petitioner] to plead
guilty from the very beginning...[Attorney] McAfee never discussed any strategy with
[Petitioner], nor did he discuss the correct possible outcome of a trial.” [Crim. Doc. 8, p.
3] (emphasis added). However, there is nothing in the record to suggest that Attorney
McAfee’s advice was incorrect. Nothing in the record suggests that there was insufficient
evidence to convict Petitioner, nor is there any indication that evidence should have been
suppressed which would have resulted in an acquittal at trial. Thus, counsel’s indication
that Petitioner would be unsuccessful at trial was the “correct possible outcome.” Petitioner
even states that counsel set his expectation incorrectly, falsely concluding that he would
have been acquitted or received a lesser sentence after trial. Based on the charge, Petitioner
was looking at a sentence of 15 years up to Life, and the Plea Agreement recommended a
sentence of 15 years, the minimum sentence applicable in this case. Petitioner has not
established that his counsel was constitutionally ineffective nor that he was prejudiced as
a result.

Further, Petitioner’s claim that counsel did not communicate with him is

contradicted by the record and not credited. “Solemn declarations in open court carry a
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strong presumption of verity. The subsequent presentation of conclusory allegations
unsupported by specifics is subject to summary dismissal, as are contentions that in the
face of the record are wholly incredible.” Blackledge v. Allison, 431 U.S. 63, 74 (1977). At
his second change of plea hearing, Petitioner specifically expressed to the Court that he
was satisfied with his attorney’s representation, that Attorney McAfee had explained the
terms of the plea agreement to him and explained the meaning of any words Petitioner did
not understand. [Crim. Doc. 74, pp. 4-7]. Petitioner further statéd that Attorney McAfee
had advised him of the elements of the offenses charged that the Government would have
had to prove beyond a reasonable doubt, and after that, stated that he still wished to plead
guilty because he was, in fact, guilt of the crime charged. [/d.]. Accordingly, Petitioner is
not entitled to relief as to Claim 1.
2. Claim 2

Petitioner next makes a conclusory statement that his attorney did not conduct an
adequate and independent pretrial investigation. [Doc. 1; Crim. Doc. 83]. This claim lacks
specific factual support for the allegation as it fails to establish how counsel’s alleged
ineffectiveness prejudiced Petitioner in any way. Petitioner has not alleged what his
attorney may have discovered through an investigation that would have affected the
outcome of the proceeding. As a result, the Court can reject this contention as insufficient
to sustain the motion. See Ushery, No. 20-5292 at *3-4. Petitioner, in his reply, says that
if counsel had hired an independent investigator, “there is a reasonable probability that
Smith would have proceeded to trial or benefitted with a significantly less harsh sentence.”

[Doc. 8, p. 5]. However, Petitioner still has not provided factual support to show what an
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investigator would have found that would have made a difference to Petitioner’s sentence
or convinced him to proceed to trial as opposed to pleading guilty. Further, Petitioner’s
own evidence he has presented to the Court shows that Attorney McAfee did retain a
private investigator in the case whose assistance ensured that Petitioner did not receive
charges of obstruction or witness tampering. [Doc. 2, Ex. 2]. A defendant “has the ultimate
authority to make certain fundamental decisions regarding the case, as to whether to plead
guilty, waive a jury, testify in his or her own behalf, or take an appeal.” Jones v.
Barnes, 463 U.S. 745, 751 (1983). Thus, Petitioner’s decision to plead guilty rested with
him, and him alone. Accordingly, as Petitioner has not established prejudice, he is not
entitled to relief as to Claim. 2.
3. Claim 3

Petitioner next faults counsel for not negotiating a more favorable plea agreement.
[Doc. 1; Crim. Doc. 83]. Petitioner may believe that his counsel was constitutionally
ineffective because he now thinks he could have secured a better deal if only his attorney
had been a better negotiator. However, the law is well-settled that dissatisfaction with a
plea deal does not rise to a showing of constitutionally ineffective counsel. See, e.g.,
Hunter, 160 F.3d at 1115 (“[W]hile [petitioner] may later have decided that he could have
done better, his dissatisfaction does not rise to a showing of constitutionally ineffective
counsel”); United States v. Parker, 609 F.3d 891, 895 (7% Cir. 2010) (“[W]hether a
petitioner ‘could have negotiated a better plea deal is irrelevant in the ineffective assistance

context.””) (quoting Bethel v. United States, 458 F.3d 711, 720 (7% Cir. 2006)).
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Additionally, a criminal defendant has “no constitutional right to plea bargain.”
Weatherford v. Bursey, 429 U.S. 545, 561 (1977). The government was therefore under no
obligation to offer an even more lenient plea. Petitioner does not show that he was innocent
of the underlying charge or that his attorney failed to negotiate a plea bargain. On the
contrary, the record indicates that not only did counsel negotiate a Plea Agreement for the
minimum applicable sentence for Petitioner, but he also fought zealously for the exclusion
of the ACCA to be applied to Petitioner and argued for a lower sentence because of it.
[Crim. Docs. 45 & 46]. Thus, Petitioner has not shown any ineffective assistance of counsel
that would have resulted in a different outcome.

Petitioner stated at his change of plea hearing that he understood the terms of the
Plea Agreement, that he wished to plead guilty without promises or any coercion, and that
he was pleading guilty because he was guilty of the criminal charge. [Crim. Doc. 74]. As
the Supreme Court has explained, “[s]olemn declarations in open court carry a strong
presumption of verity. The subsequent presentation of conclusory allegations unsupported
by specifics is subject to summary dismissal, as are contentions that in the face of the record
are wholly incredible.” Blackledge, 431 U.S. at 74. Petitioner’s unsupported allegations
that his attorney provided ineffective assistance for failing to negotiate a plea deal are
directly contradicted by the record and are not credited. Accordingly, Petitioner is not
entitled to relief as to Claim 3.

4. Claim 4
Finally, Petitioner faults counsel for not properly challenging the applicability of

the ACCA to Petitioner’s case. Petitioner’s argument fails at Strickland’s second step.
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Petitioner’s primary arguments for ineffective assistance of counsel are that his counsel did
not contest the use of unapproved Shepard documents, did not submit Petitioner’s letter to
the Court before sentencing, nor did counsel properly argue “that resisting arrest with
violence is not a violent felony under the use of force clause.” [Doc. 2, pp. 22-32].
Petitioner’s unsupported allegations are directly contradicted by the record and are not
credited. Blackledge, 431 U.S. at 74.

Attorney McAfee filed an objection to the PSR, specifically objecting tot the ACCA
being applied to Petitioner. [Crim. Doc. 45]. Attorney McAfee again made the argument
that the ACCA should not apply in his sentencing memorandum. [Crim. Doc. 46].
Petitioner does not state what argument Attorney McAfee could have made that would
have succeeded in finding that the ACCA did not apply to Petitioner. As the Court did not
consider unapproved Shepard documents in determining that the ACCA applied, arguing
that the Court used unapproved Shepard documents in its determination would have been
frivolous. See [Crim. Doc. 50]. Counsel cannot be deemed ineffective for not raising
frivolous arguments. Chapman v. United States, 74 F. App’x 590, 593 (6% Cir. 2003).

Similarly, Petitioner’s argument regarding the use of force clause falls under the
frivolous argument category. As Petitioner even stated, “the Eleventh Circuit has
consistently ruled that resisting arrest under Fla. Stat. § 843.01 was an ACCA predicate.”
[Crim. Doc. 2, p. 26]. Counsel is not ineffective just because his arguments did not persuade
the Court in Petitioner’s favor. While Petitioner now raises alternative arguments in his
memorandum of law, he does not show that those arguments would have resulted in a

different outcome. Petitioner thus cannot bear his burden of showing “a reasonable
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probability that, but for counsel’s unprofessional errors, the result of the proceeding would
have been different.” Strickland, 466 U.S. at 694.

Petitioner also faults counsel for failing to submit a letter Petitioner wrote to the
Court. However, at his change of plea hearing, the Court inquired whether Petitioner
understood the appellate rights he was giving up, and he did not ask for clarification from
the Court, nor did he express any indication that he did not understand his appellate rights.
See [Crim. Doc. 74]. Further, later that same day, at sentencing, Petitioner was given an
opportunity at sentencing to allocate and speak to the Court directly. Petitioner did not read
the letter himself, nor did he represent any of the issues set forth in the letter in open court.
[/d.]. In the evidence submitted by Petitioner himself, Attorney McAfee indicated his
hesitation in submitting the letter because it may have called into question Petitioner’s
acceptance of responsibility, jeopardizing his opportunity to receive the benefit of a Rule
11(c)(1)(C) plea agreement for the minimum sentence applicable in this case. [Doc. 2, Ex.
2]. However, even with the letter, Petitioner cannot show that he was prejudiced by its
exclusion. The Court, under applicable law, determined that Petitioner was an armed career
criminal under the ACCA. Petitioner’s attorney negotiated a plea agreement for the lowest
sentence permitted by law. Petitioner, consequently, received the lowest sentence
permitted by law. Accordingly, Petitioner is not entitled to relief as to Claim 4.

Based on the above, Petitioner is not entitled to relief as to any of his 5 claims in the
instant § 2255 motion. Accordingly, Petitioner’s § 2255 motion [Doc. 1; Crim. Doc. 83]
will be DENIED.

C. Non-Dispositive Motions [Docs. 7, 9, and 11]
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Petitioner has also filed several non-dispositive motions which are pending before
this Court. First, Petitioner has filed a notice of citation of additional authority which the
Court has liberally construed as a motion to amend. The Court finds the motion well-taken
and will GRANT the motion to amend [Doc. 7], to the extent that the Court will consider
the information contained therein.

Second, Petitioner has filed a motion to hold the case in abeyance [Doc. 9],
requesting the Court hold the case in abeyance until after the United States Supreme Court
issued its decision in Wooden v. United States, 142 S. Ct. 1063 (2022). As the Court has
determined that Petitioner’s claims are without merit and the Supreme Court has already
issued its opinion, Petitioner’s motion to hold the case in abeyance is moot. Accordingly,
Petitioner’s motion [Doc. 9] will be DENIED as MOOT.

Finally, Petitioner has filed a motion to lift stay [Doc. 11], requesting the Court lift
the stay it imposed pending the Wooden decision. However, the Court did not actually grant
Petitioner’s motion to stay. Thus, Petitioner’s motion to lift stay [Doc. 11] is moot.
Accordingly, Petitioner’s motion to lift stay [Doc. 11] will be DENIED as MOOT.

IV. CONCLUSION

For the reasons above, Petitioner’s § 2255 motion [Doc. 1; Crim. Doc. 83] will be
DENIED and DISMISSED. Petitioner’s liberally construed motion to amend [Doc. 7] will
be GRANTED to the extent that the Court will consider the information contained therein.
Petitioner’s motions to stay [Doc. 9] and lift stay [Doc. 11] will be DENIED as MOOT.

V.  CERTIFICATE OF APPEALABILITY
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Under 28 U.S.C. § 2253(c)(2), the Court must determine whether a certificate of
appealability should be granted. A certificate should issue if a petitioner has demonstrated
a “substantial showing of a denial of a constitutional right.” Id. The district court must
“engage in a reasoned assessment of each claim” to determine whether a certificate is |
warranted. Murphy v. Ohio, 263 F.3d 466, 467 (6™ Cir. 2001). Each issue must be
considered under the standards set forth by the Supreme Court in Slack v. McDaniel, 529
U.S. 473 (2000). Id.

A petitioner whose claims have been rejected on the merits satisfies the
requirements of § 2253(c) by showing that jurists of reason would find the assessment of
the claims debatable or wrong. Slack, 529 U.S. at 484. Having examined Petitioner’s claims
under the Slack standard, the Court finds that reasonable jurists could not find that the
dismissal of those claims was debatable or wrong. Therefore, the Court will DENY
issuance of a certificate of appealability.

A separate judgment will enter.

IT IS SO ORDERED.
ENTER:

s/ Leon Jordan
United States District Judge
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No. 22-5971 FILED

May 26, 2023
UNITED STATES COURT OF APPEALS ! ,
FOR THE SIXTH CIRCUIT DEBORAH S. HUNT, Clerk

JUSTIN CHRISTOPHER SMITH,
Petitioner-Appeliant,
V.

UNITED STATES OF AMERICA,

o}
o
o
m
)

Respondent-Appellee.

Before: SUHRHEINRICH, GIBBONS, and MATHIS, Circuit Judges.

Justin Christopher Smith, a pro se federal prisoner, petitions the court to rehear en banc
its order denying his application for a certificate of appealability. The petition has been referred
to this panel, on which the original deciding judge does not sit, for an initial determination on the
merits of the petition for rehearing. Upon careful consideration, the panel concludes that the
original deciding judge did not misapprehend or overlook any point of law or fact in issuing the
order and, accordingly, declines to rehear the matter. Fed. R. App. P. 40(a).

The Clerk shall now refer the matter to all of the active members of the court for further

proceedings on the suggestion for en banc rehearing.

ENTERED BY ORDER OF THE COURT

LA

Deborah S. Hunt, Clerk
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No. 22-5971 FILED

Jun 12, 2023
UNITED STATES COURT OF APPEALS ’
FOR THE SIXTH CIRCUIT DEBORAH S. HUNT, Clerk

JUSTIN CHRISTOPHER SMITH,
Petitioner-Appellant,
V.

UNITED STATES OF AMERICA,

1o
By
o
m
o

Respondent-Appellee.

Before: SUHRHEINRICH, GIBBONS, and MATHIS, Circuit Judges.

Justin Christopher Smith petitions for rehearing en banc of this court’s order entered on
March 23, 2023, denying his application for a certificate of appealability. The petition was initially
referred to this panel, on which the original deciding judge does not sit. After review of the petition,
this panel issued an order announcing its conclusion that the original application was properly
denied. The petition was then circulated to all active members of the court, none of whom
requested a vote on the suggestion for an en banc rehearing. Pursuant to established court

procedures, the panel now denies the petition for rehearing en banc.

ENTERED BY ORDER OF THE COURT

LA

Deborah S. Hunt, Clerk
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. 7 INTHE CIRCUIT COURT . -
% FOR THE SIXTH JUDICIAL CIRCUIT OF FLORIDA
IN AND FOR PINELLAS COUNTY

A \

~

FALL TERM, 2001 . A

- S
' R B Z
FELONY INFORMATION a3 B,
) CRC02 - 06598CFANO-B 1% © gh
o s S 5 5 18
STATE OF FLORIDA B = g
. . : : g
JUSTIN CHRISTOPHER SMITH 1. ROBBERY, 2°F R
SPN IR . 2. RESISTING AN OFFICER WITH

W/M; DOB: ' S ' VIOLENCE, 3°F
SSN: IS - T

7 IN THE NAME AND BY THE'AUTHORITY FOR THE STATR OF FLORIDA:

BERNIE McCABE, State Attorney for the Sixth Judicial Circuit of
Florida, in and for Pinellas County, prosecuting for the State of
Florida, in the said County, under oath, Information makes that -

JUSTIN CHRISTOPHER SMITH'

in the County of Pinellas and State of Florida, on the 17th day of
April, in the year of our Lord, two thousand two, in the County
‘and State aforesaid, by force, violence, assault "or putting in
fear, willfully and against the will of Michael Marias, did take
~from the person or custody of the gaid Michael Marias, money or
other property, to-wit: U.S. currency, with intent to either
-permanently or temporarily deprive Michael Marias of said money or
‘property; contrary to Chapter 812.13(2){c), Florida Statutes, and
against the peace and dignity of the State of Florida. - ([P1] '

COUNT TWO

And the State Attorney aforesaid, under oath as aforesaid, further -
information makes that JUSTIN CHRISTOPHER SMITH, in the County of
Pinellas, State of Florida, on the 17th day of April, in the year
of our Lord, two thousand two, in the County and State aforesaid,
did knowingly and willfully resist, obstruct or oppose Deborah
Schnitzler and/or . Johnny Sanchez, who were and who were known by
JUSTIN CHRISTOPHER SMITH to be duly and legally constituted law
enforcement officers of the Pinellas County Sheriff's Office,
Pinellas County, Florida, by offering or doing violence to Deborah
Schnitzler and/or Johnny Sanchez who were lawfully attempting. to
arrest JUSTIN CHRISTOPHER SMITH for the offense. of Robbery, the
gaid JUSTIN CHRISTOPHER SMITH knowing Deborah Schnitzler and/or
Johnny Sanchez to be in the performance of their duties as law
enforcement officers as aforesaid in their attempts to make such
arrest; contrary to Chapter 843.01, Florida Statutes, and against
the peace and dignity of the State of Florida. [B5] -

q 39103 - COP- Nefo Contadere/
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FITED o

IN THE CIRCUIT COURT, SIXTH JUDICAL CIRCUIT,
IN AND FOR PINELLAS COUNTY FLORIDA

DIVISION: FELONY
w :522002CFO06598XXXXNG

REF No.: CRC 02-06598CFANO-B ~

OBTS NUMBER .
STATE OF FLORIDA '
vs' * . .
JUSTIN CHRISTOPHER SMITR | §3483452 6cr- s-20bs T "
Defendant | PINELLAE CO 8K 1318y pe 'Io8

LT

b

e
Ss#

' .
The Defendant, JUSTIN CHRISTOPHER SMITH, being personally before this court represented by
JEAN GOEBEL SUTTON the attorney of record, and the state represented by MELINDA MORRIS, Assistant
State Attoruey, and having:

entered a plea of nolo contendere to the following crimes (s)

OFFENSE STATUTE  DEGREE OF

COUNT . ' CRIME NUMBER (S) CRIME
o1 ROBBERY 812.13 " 2F
02 RESISTING AN OFFICER WITH VIOLENCE 843,01 ~ 3F

_X_  andno cause being shown why the defendant should not be adjudicated guilty, IT IS ORDERED
THAT the Defendant is ADJUDICATED GUILTY of the above crime(s). .

X and pursuant to 8. 943.325, Florida Statutes, having been convicted of any offense or attempted
offense contained in ch. 794, ch. 800, s. 782.04, 5. 810.02, 5. 812.133, or 5. 812.135 orany other
offense spesified in 8. 943.325, the defendant shall be required to submit two saliva or blood
specimens to FDLE, . . — : : -

(ICD-JOMT-IIl 7257930)

RETURN TO: '
CRIMINAL COURT RECORDS : JMB

-
-

]
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\/ IN THE CIRCUIT COURT |
- FOR THE SIXTH JUDICIAL CIRCUIT OF FLORIDA
IN AND FOR PINELLAS COUNTY

SPRING TERM, 2001
FELONY INFORMATION
CRC01-10294CFANO-B

STATE OF FLORIDA

Vs' X
JUSTIN CHRISTOPHER SMITH 1. RESISTING AN OFFICER WITH
SPN NS VIOLENCE, 3°F
W/M; DOB: ‘ 2. CONTRIBUTING TO THE

SSN: NN DELINQUENCY OR DEPENDENCY
‘ OF A CHILD, 1°M

IN THE NAME AND BY THE AUTHORITY FOR THE STATE OF FLORIDA:

BERNIE McCABE, State Attornmey for the Sixth Judicial Circuit of
Florida, in and for Pinellas County, prosecuting for the State of
Florida, in the said County, under oath, Information makes that

JUSTIN CHRISTOPHER SMITH

in the County of Pinellas and State of Florida, on the 21st day of
June, in the year of our Lord, two thousand one, in the County and
State aforesaid, did knowingly and willfully resist, obgtruct or
oppose Officer Kurt Rodriguez, who was and who was kndl 2By J'O'STE;&
CHRTSTOPHER SMITH to be a duly and legally constgpute r:_ law
enforcement officer of the Clearwater Police Departmeffis Pinellds-n
County, ‘Florida, by offering or doing violence to Offirer nKurE -
Rodriguez who was lawfully attempting to arrest JUSTINCHEISTOR "G”
SMITH for the offense of Contributing to the. Delingueey &f 2
Minor, the said JUSTIN CHRISTOPHER SMITH knowing OffEter SRurd
Rodriguez to be in the performance of his duties; &5 awlaw
enforcement officer as aforesaid in his attempt to make ‘S8uc
arrest; contrary to Chapter B843.01, Florida Statutes, and against
the peace and dignity of the State of Florida. {BS]

COUNT TWO

And the State Attorney aforesaid, under oath as aforesaid, further
information makes that JUSTIN CHRISTOPHER SMITH, in the County of
Pinellas, State of Florida, on the 21st day of June, in the year
of our Lord, two thousand one, in the County and State aforesaid,
did commit an act which caused, or tended to cause, encouraged, or
contributed to Christopher Lewis, a child, becoming a delinquent
or dependent child or a child in need of services, to-wit:
providing Christopher Lewis with alcohol to consume; contrary to
Chapter 827.04(1)/26.012, Florida Statutes, and against the peace
and dignity of the State of Florida. {1DA]

SFF ‘9-11-01 Cop @aﬂfy
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STATE OF FLORIDA
PINELLAS COUNTY

- . Persoﬁally appeared before me BERNIE ' McCABE, the undersigned State Attorney for the
8ixth Judicial Circuit of Florida, in and for Pinellas County, or his duly
designated Assistant State RAttorney, who being first duly sworn, says that the
allegations &s set forth in the foragoing information are based upon facts that have
been sworn to as true, and which if true, would constitute the offense therein
chaxged; hence this information i1s filed in good faith in instituting this
prosecution, and that he has received testimgny under cath £ the, material witness
or vwitnesses for the offemnse.

*
*
-

Prdsecuting for said State

The fo: ing instrumeny was. acknowledged befo_re' me
this day of
by -

is pérsona Yy

CW01-016550 B-MAM/0712SP11

NOTARY PUBLIC

This information encompasses the transaction & &%}éwmm&gﬁ?mﬁs DPRES
and all charges listed on Docket Number oy Februory 20,2005

BONDED THRU TROY FASN INSURANCE, INC.

CTCO|- 1 TAIAMMANDO-H  CT. 2

Asg;
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1

. Probation Violator : H&Eﬁ IN THE CIRCUIT COURT, SIXTH JUDICAL CIRCUTT,
, IN AND FOR PINELLAS COUNTY FLORIDA -
DIVISION: FELONY :

UCN}: 522001CF010294XXXXNO

: OBTS NUMBER __
STATE OF FLORIDA -
Vs,
. JUSTIN CHRISTOPHER SMITH 1 03-433449 OCT- 9-2003 7 :44m
o T
i i
SPN: I (e _
ss# NN o _ T
HmG.MEEI f

The Defendant, JUSTIN CHRISTOPHER SMITH, being personall} before this court feprcsented by
JEAN GOEBEL SUTTON the attorney of record, and the state represented by MELINDA MORRIS, Assistant
State Attorney, and having:

entered a plea of guilty to the following crimes (s)

o , : OFFENSE STATUTE  DEGREE OF
COUNT X CRIME NUMBER (§) CRIME

01 RESISTING AN OFFICER WITH VIOLENCE 84301 - 3F
02 * CONTRIBUTING TO THE DELINQUENCY OR MISDEMEANOR
C- DEPENDENCY OF A CHILD .

X and no cause being shown why the defendant should not be adjudicated guilty, IT IS ORDERED
THAT the Defendant is ADJUDICATED GUILTY of the above crime(s).

and pursuant to s. 943.325, Florida Statutes, having been convicted of any offense or attempted
offense contained in ch. 794, ch. 800, 5. 782.04, 5. 810.02, s. 812.133, or s. 812.135 or any other
offense specified in 5. 943.325, the defendant shall be required to submit two saliva or bleod
specimens to FDLE. : : :

. (ICD-JOMT-H 7257929)

RETURN TO: . ' ' ‘/4/8
CRIMINAL COURT RECORDS
, N 1

y
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