hd

—————
e
T e——

_ A L
93- 5143 @E@ENA

JUN 13.m3 |

OFFI~
QUP‘ lv

IN THE

SUPREME COURT OF THE UNITED STATES

(Your Name)

VS.

ON PETITION FOR A WRIT OF CERTIORARI TO
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Lov\m'e L. ¥ocontes BN 8076

(Your Name) R ichard T, Donovan Prison

-, 450 Alra Rd
(Address)

San Diego, CA 9279
(City, State, Zip Code)

_None RECEIVED
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¢ Reasons To Grant The Petition _

Q1. The State O‘FACG_\\;‘FO\’\Y\;O. Lacked Tevitorial (Subject Mcd’tﬁ\() -9
Jurisdiction Queyr l’mﬁ“eged Homocid® Oﬁ‘h Fori?qvvF\quecl
Ship OnThe High seas' Both As A Matter O\C.S‘m‘ru‘rory ConstYuCtion
And Due Process, Especna\\y When One Superior Court Judge Ef\cec-
ere\y Overrules Anathey Superior Cour'f Judge Wha Has M(eqc[y
4D\swnssec} The Same C\r\arqe For Lack OFf Such U_«Jrlsc\\d‘\on
As A Matter OF Law/ qutu‘\'ory Infev’Prehd’\on,

Q2: (1) Arricle I, §8 Cls. 10 Of The U S Consf Grants Congress The VT

Exclusive Right And Authority To “Define /’mcl Punish Piracies

And Felonies Comm\‘\"\'ecj OY\The H\qh Seas AS RQ‘F‘GCTCC} I

The Avticles OF Confedevation, Conqvesswvm\ Enactments And

‘?, . c . LI I »
Federal Common Law Preempting California’s Exercise Of Juvisdiction Here,

(a) (



Pys.

QZ_(Z\ Cal \‘FGYY\ICL Cannot TusT\Fy Tts Asseytion OF Jurisdiction On 20

‘The H\q\n Seas By Re\qu Ov\ Poblic Po\\cy UUST\’FICQT\OY’IS Such As

The Dernmen’rai EFFecTs Theory, wWhich Were Nevey ConS\derecf By

The Legislature A\nd Do Not f\Pp)y Here,

Q3: The United States Enty y Tato Two Sepavate Tnternational Treaties 2

That Give The Coun‘\'vy Under Which A ShipTs F\aqqec} Exclusive

Turisdiction Ovex A\l On-Board Conduct While OnThe High Seas Alsc

P(QQmst CQ\\’Foqus Exercise Of Jurisdiction Because Art YL Cls 2

OWCT\\Q ConsT Makes Such Treaties The Supreme Law 0f The ané

) ™ ' :
Q4. Law Enforcement Violates The ST‘? (oﬂ; and 14 Amendwments When Tt

oy
Solicits Privileqed Tnformation From Awn Obvious Defense T nvestigator |

And Calls Him At Tyial To D\'sc_\cse 1T,

Q5 The Substantial Risk Of Prejudice When Confidential Detense g{‘z;-T

Twnformation IsInTeanoany Obtained And Communicated ToThe »

Prosecution By Its Agent Warvants Dismissal Because The E xtent To

Which The Tnformation Was Used To A De("encian‘\'fs Detvriment May Nevey

Be Known And Any Lesser Remedy Will Not Detey Such Prosecutorial Misconduct,
! ) )

Q6 Petitioner’s Rights To Due Process And Effective Assistance OF 133

Counsel \Were V(o\a‘\'éc:\ When The Tyial CcU‘(TIhs;’sTecl The Tna)‘?‘?e;;me

Only Two Months Tnto The Pandemic Under chxmg‘ﬁ'cq?\\y Different Con-

ditions Than Those Enj oyed By The Prosecution Tn I+s Case-Tn-Chief,

Twcloding A Plastic Barrier Prenenting Peritioner From Commynicating with

Counsel Duvino,’““\’\'q\ Social Distancing That Increased The Distance

Tufovs Were F(om “Witnesses As Moch As 27 oot hv\d Som‘&‘hmes B\ockecl

Ch)



s

~ Their Views, And \Vic\esyreqd Masking Even Tn Del{\)erqﬁons, which

Sevely Tnh ‘bited Covamunications,
{ N

Q1 Petitioner's 6™"Amend. Right To A Poblic Trial Was Violated By TheTrial 37/

Court's Failure To Ensure That Prrsons Without Internet Access ttad

A Location To View The Livestream,  Failure To Pos+ A Notice About How

o Access The Livestream A+ The Closed Courthouse Entrance) And

Failure To Iéen’ri‘?y The Persons A¥ The Entrance Who Would Purported ly

Tell Members OF The Public About The Livestream Websirte,
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Kocorﬁ"eS' N, Californja
. QuesTions F\regenTéd‘ e

I, Whetheyr Cal form& Vno‘q‘\'ec) due proc’égs \Dy asserting

"re\mTor\al (subject maTTe\_r) ;urlscjlcﬂon over an o.Heqed komocude

_on a Ba\\o.mmn—-‘ﬂo.qqec) cyuise sh\p off the coast of I+q\y

+hat neve\r por‘l‘ed in The u. S. basecl on a 1905 statjvte

enTuT\ed Performance O'Fan act inthis state cu\mmcﬂ'mq In a

_cv\me in another sTaTe " when the only legislative %nsfory

lS a._note \pv The Leqlslo:rures a,clm\nlsTro.Tor '\'\r\o.T PYeC\Se L),/_eq,
.' [ vejec
TYACKS T\ne T\T'e'anc\ a"hnal wclqe o“F-rhe same court had q‘(eqdyA wns

2. Does the qran‘l’ of Conqressnona) cw’r\novy in Ary I, Sec, s

Cls, 10, U.S Const. to [D]e‘ﬂne and pumsk pummes omclfelomes

commnTTed on ‘Hne huqh seas pveempT CCLh’FOTnIO; from exercnsmq |

wrnsdmhon ovey the above-described a \e,qomon or does the

] 'M-tQCW'ff_; e
victim's California YeS\dency allow / jurisdicTion onder a cle‘rr|~

mental effects' o.na\ys:s v (l\n issue re\od’ed to Sﬂrasshe\m v, Dm\y
(l‘l\\) 221 U.S, 289, 285 and Morvison v. Nat \ P\USTTQ‘\Q Bo.mg L'I'cl

(2010) 561 V.5, 247 257, )

3. Does the U. S entvy nTo m‘rernod'\ona‘ tveaties that qmnT
’exclusnve |ur|sA|cT|on To +he Shnps ‘ﬂqq sTaTe oVeY on- \)oo.rc\

conc\ucT ot sea pveempT Ca\\‘Fom\o. 'From o.sse\’“\’mq \unsc;\chon

over on a\\eqed ‘homocacle on cx‘ForQ\qr\ ‘ﬂqqqec‘ s\mp IYrespec-

tive of whe‘\'\wer PeT\T\oneY has sTanqu To asseyt nths

under the "\'req’r)es ?(See SK\Y\oTes v, F\oncla (\‘H\) 313 U. S,

69,74, )(Dec\éecf before the tyeatries at 1ssue here e><|s‘recf )

H. W\qeﬂ\ef Jaw enforcement v:o\o:tes the 5 o.nA 14 Amends or

The 6 ™ Amend. anc\ invades the defense Cc:mnp when 1T solicits in-

“formation from a pvanTe m\/es't‘\qo.TO\’ who ‘T knows has pcur’ncl—

pcd'ed in meequs W\Th c\eﬂnse Counse) o.ncf puﬁmpa‘fed n

(i)




defense actjvities, or may Jaw enforcemenT fe\y so\e)y on The
mves’r)qﬂ‘or s claims ‘\'\\a‘)' he Was neveyr ac‘rua\iy ‘(eTaunecl r.
5. IP itisestablished that law en‘ForcemenT has mTenTioany
. So\\cﬁec\ defense mformod'\on from an mvesT\anor woerq on
The accused’s behalf, is pvewdnce esTQb\-\s\ned from just ob-
taining DY‘IVI ‘eqec\ m‘Fovqu\on cmA vt noT, is any vse of that
| m‘f‘ormcn‘\on constitutional ¥ (Pm issue left open in Weatherford
" V. Bursey, 429 U.S. 545, 554(“}77) vesvlting in qsph‘r mﬂ»ecwcuﬁs) (
G. W\\eT\\eY doe process and the \’lth To counse\ weve violated
when a 30+dqy ‘h’lai \S m'i'erruPTeC* for 2 mon‘l’hs due Yo the
onset of o pandemm and Yeconveneé ot the tvia| court's in—
SlSTence Yo chp]eTe +he defense case-in-chiet undey the -FoHow——
'!ﬂq condrnons (n)evevyone WIThQCOUYTVOOW)wereﬂwzsocna“y’dlsf :
tance (6ft aparﬂ at a\l times, which included +he dewcenc\qnf and
his COUﬂSQl who were sepoorcd‘ea by a p‘asﬂc scyeen preven‘hnq
communicotion (even \wo\qu vp o.no“Te was smpcsssbie becquse-
a juvor seated in T\’\Q‘F(on‘l‘ vow of the qa‘\@ry may have seen \ﬂ
“t'\nus on\y tTWO \U‘(OYS WQTe mThe \ury \Dox whi ie ene was in 'Hnﬁ
we.\\ T\'\e other nine were inters pe\rsecl *\-\nrouq\r\ouf the qo.\\e(y,
mcreasmq t+he c\\s‘rance beTween SOme_ |urors and the wr\‘ness
si’ané bv as muchas 27 -Fee‘r and cQusmq pencd\c \n‘\”e(rupﬂons
when \urors had 4o vaise their \r\omcls 1o swqhq\ that counse\
was Hockmq 'H\enr ViQW" only +he two \urovs inTthe box’ weye
Q\eVa:l'ec’ (2) everyone was quunre& to mask ot q\\*\'\mes excepT
cQunsel m‘\‘evroch'mq and the wr\'ness (3) Qx\mb\‘\'s mc\uqu
C\ocumen'\'s Cou\d O\n‘v be \r\ana \ed \av p\qsﬂc q\oves omd no
jurors cou\& hand le o.ny (4) del \‘Dexcﬂ\or\s occurred inan
empty couw_rT\room with masmng;socna} c\\sTcmcmg’; and cm\'y

(ﬁy;




one juror alVowed to handle QX"HE\TS (q\ovec\) and operq‘\'e

equipmenT such as audio p\ay bacik and overhead p\fc:ge_c:'\'loh?

7. Is the ‘(lq\r\‘\’ Toapub\sc tvial denied w\\ew pandem\c

vestyictions close the courthouse o everyone \au‘r \\T\qqn‘%’s

Coxmse\, witnesses, jurors, and court S‘\'Q‘F‘P sothe trial is Nive-

streamed Tothe internet. but no publlc viewing location is

ovovided, and it was unclear how the pu’b\"ic could Jearn of

the \\VeSTYeo.minq Q\T\r\ox)qh the court claimed That members

ot the pu\:\m who o.ppecwec} ot the courthouse ww\‘\’mq To

oberve “the Tria) wou\c[ betold about the livestream (ne

| evidence of any pos‘\’ed nofice was inserted into the recové

noY weve any cour'\—house staff who were tc m{-‘o\rm the

public \Aen"’r\f\ec\) [

2. List OFf Pavrties

Al Po«hes appea{ in The capTlon onthe cover pa_qe

{ o 3. OPm\ons Be\ow/f\ppenchces

\ The OP\mon of the \mq \r\€ST state court toyveview the merits

appears af P\PPendgx A, +he decision of the California Court

Of‘ P\ppeq\s Hr DnsTncT Division 3 for Omnqe CounTy California

T\ms ommon IS repoﬁ'ec) aT 86 Cal. APP 5" 787c, The Ca\oﬁrmm

|
\
| Sup(Eme Court dec\lnea +0 veview +he case en March \5 2023, as

S\r\own N Append\x B. The \UYlSc‘lCT)onQ‘ ow(cjer of the O\’omqe

CcunTy Superlor Cour‘l’ ot issve is atfached as f\ppenc{lx C,

W Jourisdiction

The jurisdiction of this Court is invoked undey 28 USC §JiS7(a).

@ A defense motijon for mistrial ov continuance aftec the 73 day break was denied,

i3y




5 Constitutional And STad‘uTon Rrovisions I nvolved

The fo\\owmq cons¥ifutional pvovysnons ave at 1ssve;

(i) AvT. I Cls, 10: The Can\’eSS s\'\q\\ have The powey to

-]

" Define cmc\ pumsh p\vo.C\es omc( ‘Felomes COMM\TT@d on the

\mq\'\ seas, omc) oﬂ’enses aqmnsT the law o?nod’\ons

(n) Amenc\ 1 No person shall be \\e\c’ Yo answey for acapd’a\

oY O'\'\‘\QYW)SQ mfo.mous cyime, unless on a presen‘rmen'\' oy mducT-

/
went of a qvanc\ \urv. excepT incases ansmq in the land or naval

wcorces or in The mnhT\& w\wen 0 acTUa\ sevvice n Time of way

QY pub\\c C\o.nqu noy S\‘\QH cmv pe‘(scm be Sub\ecT ‘For‘l'he sSame

offence Yo be Twice put n \eopaYdy of \ife or limb; nor shall be

compe\\ecl In any cnmmq\ case Yo be a wiTness against \\\mse\f‘

nov be depnved of \ife, liberty, or pYoperty, without due

pYocess of \aw- noy shq\\ p\quO.Te pvoper’ry be Taxen £av pu\:\ic

use, wn‘\'\nouT just Compensc\‘\oh

(m) Amena YI: Inall Cr\m\nCL) Prosecu'r\ons the accused shall

e\f\\oy the Y\qh"\” To qspeec\v Cmcl pub\lc TY\Q) \Jy an |mpour1'|oJ

\uYy of the state and dlsTr\CT w\r\efem The crime shall \f\ave been

c0mm\1"re<:\ which district shall have been p\revmus)y ascey—

Trained by Io.w and to be Wmformed of the no:l‘uve and cause of

the accusq‘\'\on to be confronted with the witnesses aqqms‘l‘ :

' \'nm to have compu\sovy pvocess Lor o\r\‘ammq witnhesses in

his Jchvcnr and to hqve '\-\ne assistance of counse\ for hi's defense,

(W) /\mend XIV ¢ Section | Al persons born oy naturalized in

n Fhe Vaited S‘TQT@S and sub;ec‘\"'\'o the |uns<5\c’rion ’\'hereo‘F

ave citizens of the United StaTes and of the state where ﬂ'ney

Ye.S\c]e No state shall maxe or enforce any law which shall

olmdqe T\\e, pnvn\eqes or immunities of c\T\zens of'fhe Um‘\‘ecj

G




States; noyr shall any state deprive any person of \ife, \iberty,

oY p\’oPeYTv Wt‘\'\nou‘l‘ due process of \aw ' NOY deny To omy peyson
___within its jurisdiction ﬂ—\ne. equal protection c o{—‘ the \qws
~ (b) The following sTod‘uTory p\rowsmn is afissve:
(i) California Penq\ Code § 7780 Ac‘i’ Within Tlfns S'fod'e
Colminating Tn Crime TnThis Ov Aneﬁfﬁerﬁm“"e,: Kidnaping,
(a) W\nene\fer o person wi'T\w wtent to cOmmH‘ a crime, does

L w\mc\\ cu‘m\naTeS n ‘l'\ne. commission of ofo. cnme) e\“\'her w\f\'\m or

wr\"nouf ﬂ\\s To:re the pevson \s pums\wabk ‘For‘rhof\’cnme in

- ﬂns state m ‘Hne same munner as \‘F-i-\r\e cnme_ ha.d been com-—
witted enT\re\y within this state,

(b) \A/\nenever o person who within This state, |<|clnaps

_anoTher person W\Thm the meaning of Sections 207 cmcl 20"!

cmé '\’\r\e(ea.‘FTeY CayyYies The peYSOh mTo omo‘\"mer sTate oy

coun“\‘vy and commits any cerime of \/\O\e\’\ce oY ‘\'\'\e'FT a9 mnST

That . peyson wthe other sTo.‘l’e or country, the person \S _punish-
oble. ‘For’\'ha‘T cyime of \uo\ence or ‘\‘\ne\c‘l' nThis S‘\'qTe mThe same
Q

__wmanney as if ‘\‘\ne cYime \\a.a been commrﬂ'e.c:) W}‘H"un T\’HSSTQTQ

- —— N [t T

(¢) Anadditinal Constifutiondl. ﬁrowsmn ol issve: -
@) AVtIT (s 2: This Constitution, and the laws o'F‘rhe United
__ States whec\\ shall be made in pursvance theveof; and all treaties
o mo.c]e or which shall be maJe. under the quThorn‘\'y of vhe UmTeJ
_States, shall be The Supreme |c\w of+he \qﬂA and '\‘\oeJuc‘qes
in eveyy stafe s\r\qH be bound T\nere\:y, qnyﬂ'\mq in the Constitu-
Tion oy }ays/s of any sTate to the conTrayy notwith sTanc’Jri ng.

@ As ovusmally enac ted in HOS -rhe-rexf was so'ey subd. (@); (b) was added in _[S‘{il,;




6. Provisions OF Internationa | Treaties At T ssve

@The United States has entered jnto the following mTernomonq‘

_Treaties at ;ssue in Petitioner'’s preemp‘)‘aon c\mm.

(1) The Geneva Convention On T\ne quh Seas Act Of 1958 _Art. §|

which prov»des in perTinent part that, Sh\ps shall sail unc)er-rhe

\—Flaq o‘l"\one Sfcd’e on\y omA save \n €XC€PT\OY\Q\ Cases exPressly p(o—

vided for in intTernational +reaties or inthese oo(’r\c\es shall Ee sul:—

yect To its exclusive ‘]unschc’r\cm on the h\gh seas, (PQT\T\O:'HQY 1S ina

prison thaT dees nal allow infernet access and theve foxe cannot provide
{ : 1

T\ne.fu”fex'r of the tyeaty, which is available of \n’ﬁ—ps-//wvvw g<.noaa,

gov,/c‘ocumen“rs/g _13458_"hi \'\ seas, PcH") The U“‘*ed States is “Po‘rTY

+o this and the next T(eq‘\'y (See hT‘fPs [Itreaties, un. orq/pqqes/V:ew

Details, a.5px Psyc=TREATY &wﬁdsq_ﬂo KX1-2 &chapfer- 2|3

(\\) T\r\e Un\TEC‘ Noc\'\O‘nS ConvenTion O‘G The Law O‘FThe Sea (UNCLOS)

of December 10, |482 quTE Avts, §§‘%lanc‘ Q2 p«ovude-\'hod” CSJknps

have the nationality of the State whose flag They ave entitled ¥o

{"\y 'and “save in excepﬂonq\ cases express)y pvowdec) for in inter—

v\o:‘\‘\ono.\ tyeaties or \n this Con\(en‘\'\On s\wo.\l be subject To its

exclusive jurisdiction on the high seas, ( For the £ull +ext see

\r\TT?S; // WWW, un, ors/de.pTS/]os/convenﬁon_ Q_q‘reemenTS/T{XTs/unc'cs/
paxt 7,\1Tm> -

(1)




7. Statement OF The Co.se :
Petitioney Lonnie Kocontes was conicted in June 2020 of first degree muvdey for financial
gain afrer ajjury +ria) in the Orange County California SUPLY\O‘( Court. He was accused of
movde(mq his ex-wife, Micki Ka.nesam while on a Mediterranean crvise that began
q_nd enc\ed N Spa\n, The on\y connechon Tothe U.S, wasthe coup\es Calif Yesndencv.’rhe
cyvise s\mp was -F\aqqed m"rhe Bahamas. Lonnie is.an P\me‘(lcqn citizen, Mickis citizen—

_shipis UnKnOWn but she was born in chDcm Lonnie's Trial involved 44 examinations over
7 weekKs, but a‘Ffe( 5 weeks and comp\e‘\'lon of the DA.'s case-in- chne'F +he CoviD po.nclemic
m‘\’e((up‘!’ec) the trialfor 2% months, Upon Yesuming conditions were much d\ﬂ'erenfﬁnf‘maf )

This was the third criminal case by Ovange Ccun‘ry against Lonnie for Micki s death, The
£iyst was dismissed in Mo.v 20\3 \Jv :Tuc\qe W\“lam Eva.ns \no\clmq that Cal, Pena) Code §778a (@)
did et extend Tevritorial (sub;ec“r maT+er) )urtsc\vchon to crimes cv\mma\'mq outside the U.S,
(cQseﬁ\?;CFQHéB\The D.A. \mmed\qfelv ‘(eﬂ\ed To Keep Lonnie )a\\ed (Cqse# 13CF1713) This
aMowed the D.A.to convene a secret qmnd Jury ws’rhou‘\’ The cusTomery natice To defense coun-
sel and ge* +he case before The mas'rer co.\er\dcu' sepervising 3‘uc\qe Greq Prickett, afor-
mey pms«.co“ror ove\’sxemq the qmnd \urv. Juéq& PncKeTT msss*\'ed on Keepmq the \c\en‘\‘\cq\
motion To dismiss qmn'red beFore even ’\’\'\cuqh Cal,Rules 0f Cr¥ 45 (a) cmd 10, "iST(cLX Yequire
cases ‘nvolving d\sposn‘\on&\ heoxw\qs o be qssaned to Trial depfs Before Rrickett de—
nied the morion Evans had qranTed +he D.A, o.ppea\ecl Evans d\S mnssal +ao p\’EVQY\\' r\'
ARC \Decommq £al for co\\q’rem\ esTo:ppe\ pu‘rlp'cses (Prickett's ovder is Appendsx C, )

When “\'\\e pvosecuhoh abandoned its appeal \‘/1 years \atex (after Lonnle po.\cl fhouso.nc}s

Yo oppose \1‘), Lonnmie souq\\“\’ Qpr“CL‘\'e \nabeo.s YQ\\e‘F on collateral es‘ro?pe\ The Couvt OF

hppea\ de.med habeas, (See 2‘-H Cal, pr HTh\22q vevw denied and orc\eved not pub\\shed
20\6 Cal, LEXIS 3782,

Lonnie and Micki mavried in 1995, afrer mee \'mq af o Me\vem/ < Myers wheve she was a \eqql
secxetayy. Micki lef+ WOYK permanenﬂy 0 1996 afrer deve\opmq rheumatoid arthritis in hey
£ingers, Her sole souvrce of income the last 10 yIs. of hey life was d\sabt\n'v \hsuvo.nct(’z‘zﬁoo/ms)

In 2000, \-onme was accused of ccnsensuo.\ sexX wWith a minoy (|1RT2°127\ (tventuq\\v
Lannie c\:m.med o I million defamation wdqmen‘l' aqqms“r her) Conceyned that +his was OL
shaxe down Lonnie and Micki divorced to shiel \d assets. But it also affected their ve-
v\o:\'\cms\\\p, so They continved Yo Jive queTher p\q‘l’cmco.\\y as Yoommates, bath dq‘tmq,

Tn 2002 Lom\\e \Deqcm dcﬁ'mq f\m\/ Nquven an oldex S‘Ndevﬁ' (3yvs. his \umoﬂ T\nev
maﬂ\ed n 3’u\\/ 2005 cmd Lonni€ mcwed ou\'O‘F the home he owned with M\CK\ buqu
o new home For Avay and him, Lonnie had paid of ¥ the house he owned with Micki using
proceed s from se\\mq stocks he awned 'with his father, Afyer maxry ing Ay and living
wr\'\n \mer vy q\J\CK\y “became apparent that -\'he\/ weve mcompcd'\\:\e Amy would nok ac—
cept thet Lonnie needed Fo conFinue contact with Micki abowt Theiv house and the
new coup\e cwquec\ -Frequen’r\y over Amy's desive to spenc\ ever-increasing amoum’s of

MOy, A ter 22 months of ma.Y"\QSQ Awmy had vevense sex with an ol\d boyfriend. So
@D Master calenday judges arraign + assign cases totvial depts. } of HO pys




Lonnie veturned to his home with Miceki omd dworcecf Amy in Sept. '05. He and Micki de—

cided to resume an intimate \’e\od'\ons\mp ot that time and beqom seveval months of

com\se\\‘nq They continued To have | issves, \noweve\' as Micki had depressmn going

back ¥o 1997 when she had ¥o abort a 5-month ferus afrer \ecmnmq it had Down's

| va\d(ome ‘Fo\\cswmq 2 miscavriages, Micki's depression would mani€est in angry, some
_+imes Violent outbursts when she would drink even a moderate amount of wine.
Lonnie and MicKi confided in Lonnie's \cmq time friend and P.\.,, =H P\r\ce wha sug-
qesTed ﬂ\o:\' '\-\\ey Yaxe a cyvise like he and his pavamoyy, Susan Mc Queen Q\so ap.i., d\d
P‘nce admitted oF tvial that Lonnie was not en‘\'\wsmshc o.\:ou‘l' Price's svggestion (\SRT'?O‘IO)S‘
Lonnie and Micki eventually took Price’s suggestion and beoked a Mediterranean cruise,
Neither had cruise experience, and confyary to the uppe\\o:re opinion, There was notrial evi-
dence showw\q Lonme Knew the s\'\\p was qconverTed coxFervy with non-existent secunTv
systems (Appx A ot |22\ In -qu' P\'\ce told Lonnie that ““heve | WeYe cameras on Cruises (17
RT 3004 ). va-rhe 3" c\a.y of the cvunse Lonnie awoke af 4.30A. M, Toﬂné Micki gone and her
_bed still made, After he unsuccessf‘u\\y seavched and reporfed her missing, Lonnie gof
a call that mq\'\‘\' fromthe American Consu\a‘\’e at Lonnie's ko‘re‘ exp\cunmq “t'hcd"rhe
Ttalian Coast Gua.\rd called off the seavch for the Aav ond “T+ would be o mivacle if the
body were{:ound Thereafter, Price told Lonnie foveturn home, which Lonnie did the next
dcw. (RT 3029-3030.) Price Aesc‘(\ bed Lonmes demeqnor w their ca\ls as upsa*r and chsTmuth
(11 RT 3026- 27)6 Remoxxo.bly, o scientific yesearch shlp found Micki’s body w internationa
waters {i2 RT 2045’) T\\e I1-o.\|a.n pod'ho‘omsf who did +he qu+opsy opme& ‘rhwr Micki was
mordered \av mechanical s+mnquh‘hon cx\ﬂ\ouq\n he noted b\un‘\"Force trayma o the head( 13 RT

2139, zz.s\,qm! gt 1732), I\H-\anh hws repovy chscusseé an o:\’-rempfed sexuval assavlt due o
\avu\smq inthe 'H'\\qh at tvial The pcd'hoioqssf insisted there was no evidence ofsexval as-
saulT. The defense pcﬂ'\wo\oq\a‘l‘ ve\ec'\'ed sfmnqulaﬁon neting +he \r\yoxc] bone would usu«lly
break, espec:a\\y in women over 50 like Micki with decreased bone densﬂ'y She concluded
+he sole. cause of death was blont force travma 1o the head(20RT3526- 27 3533~34¥ 3628),
S\anﬁcmﬂ"v. all of the paﬂ\o\omsfs mc_\\squ the local ME, aqveed Fhat deo:\'\\ occurred
s\noﬂ'\v q‘\:‘\'er a meal ‘From und\ges‘\'ed fo0d-in T\\e stomach, T\m’. avtopsy said within 30
mmoTes (13RT 2245-46, 224%-50, 2210-72, and 2315-16), :

The D.A’s theory was +kccr LonMQ and Micki veturned €rom dinner o their cabin sho‘(Hy of -
+er 100PM. with a bottle afF wine whew Lonme sTruck Micki on-the head with the wine boﬂ-lﬁ
Stvangled hey, then threw her dead boc\y oFF the \:a.\cov\y., This theory would have expla.mecl
_the xmc\wqesTecl {'occl but it cannot be veconciled with other known Facts.

Lonmie's statement has never waivered £rom the troth about that mqh’f' and his explana‘\’\ch
has been tdentical ovey an inteyview with Ttalian pohce +wo FBI ‘interviews the seconci of which
@ The sheps captein clajmed Lonnie's deweanor was veYy cold”’ (NRT 1815~ 16).
® Citations avetothe vecord on o.ppea.] (P\ppenc\»x A\ vnless otheywise s*r:::red omd YO o summom\y cle-
vied Wit petition (#50582, 4"bea, Div. 3), But due to prison dimits, Feritioner has no access tothe entive.
vecord, so citations ave limited, 2 of 4o




asted several hours, and 14 secretly-vecorded P\noné calls with Micki's niece; They went tothe
_Formal vestaurant for an 8:30P.M, -(e's_efvcxﬂoh. Micki ovdered a bottle of wine and accerdingto
_the waiter each dvank one glass. (See ™MDCA, Div. 3 case # 5058‘2®voi 5,Exh, 48 ot COA 1094,) They -
_veturned tothe cabiv, c\vog:pecj of £ +he wine boﬁ\e and went +othe casing, At about 10 they '
__went fo the voom wheve an i comec!y show was scheduled which heod live music, (See#sosg.z
Exh.43 af COR 1088 statement of the theater waiter who offered drinks of the show and Yem\\eé
seeing the couw\e )They e+ a Fewminutes before midaight and upon veo.c\nmq the cabin,
Lonnie YooK o p\QSCfI pﬂon f\m\:ien®qs he wa.s s+ill \mwmq +ime-zane ad \us*rmen‘i'wssues
ThQ\[ weye qomq on_an excursion n the mommq so Lonnie needed s)eep ThQ\/ then “Fm\s\'\eé
-\-\\e wine cmcl Micki sa\A she” m\qh'f 'need an Amb|en@a\so but Lonnie d\c\ nat see hey take
one. (5&& 24 RT 4216-19; W RT \‘855" Exh, 43t oA 1050and Exh 24 ot Con 957, )E’he bottle of 30 wa s
new and on\v held 28 when the I‘\‘Q\ICLY\ po\\ce seized i1, (Exh 48 ateon 1086.) Al'ﬂwuqh"\’h@. cw'ropsv e—
Povy smA +e51'mq of” b)ood unne, and b‘\e ~Fm’ ills and othey Aroqs ccn‘ﬂscoil'ecl he chci noffesT‘Fo'(
Ambien® (o.cm zo\pudem) (Only Ambxen tbupro'Fen and vitamins were seized.)] Pts Lonnie was 'Fq“\\'\q-
asleep, Micki scud she was going to the [7.'4 hr.] buffet for herbal Jreq which she often drankat
home before vetiring: the last thing Lennie said to Micki was Huvry back (Exh, 34 ot COA 458),
Afrer the crmse LLonnie \wn'ec{ cd"rovnevs J'enmfev Ke\ler and Kav ch«o,uu{as ‘\'O'ch\ out what
was being done to mvesﬂqcf\'e Micki's Aead'h as well as his ﬁ'\enc\s wnvestigators Bill Peice, afovmer
D.C. cca/DEFH'a.sK‘FoTce membev o.nc\ his partner Sysan McQueen. Brice told Lonaie o hire McQueen *Fomo.\\y
hut net him, and To pay. \mm sePquTeIY. as his FBI contacts would not give him inside mfovma.hon l'F
Peice were ﬁwmq!\v Lonnies investigator. Lonnie su\;seqoenﬂv pm& Price by wive Tvansfer and check
_but afyer Price was queshonec\ about those payments \:y the FB‘_Y_ he insisted that Lonnie pay
10 cash (30RT 5414-15 and 30RT5456-59). Afrer Lonnie was c\'\oxqed cv\mma\\y, he
leaxned in d\scovevy thot Price lied tothe FBI about these payments, c\mmmq Thak
+he Fall 2006 wive transfer he received was O.C‘\‘uo\\\y o muTua\ client’s seﬁ\emex\“\'
pay wment (’XH 500) and a check from Lonnie in Scmuo.\'y 2007 was ‘(epcxy ment of a
Cc.s\\ Yoan Price made to Lonnie while M\CK\ was still a e, Price o\-hmoc\'e\y c\noo(qed

Lonnie six Fiqures €oxy m\)esﬂqo:\”lve work while he S!mu\'\'omeoos \y KQPT +he FBX in-

fovmed about all o€4he investigative actities he and Mc Queen were peﬁ%rmw\q on

“+he case, Afrev the FBT seized Lowale’s asse'\'f Price had of IQQST;“)AOC\)MQN\'QA covtac s

with+he FBT, (5@€€ 9 $# 50582, Exhs, 12, 33 43, 45 and 49 stipv lation at +vial showing Price's

FBT contacts on \\ftzlog n[18]08, lzlnloa’ \z[ts/ox \)\2)07, '4/6[0‘7 5/21[09, 7/27/09, and 525 [, (S

3\ RT 5522-5523, Pice a&mﬁTe& That “X was: qsxec) by STOKQS anc\ 5\«\?:00 [Agents] ﬂqf\pu‘ﬂ\{ mfoyma~—

+ion came Yo my prNy T should coancT'i'he\M(BCT|8 4§7- 83’) Pice claimed q‘\'“"na.\ +Hhat il money he oot

€om Lonnie was tutned into cash; so that Lonnie could vse (T tobribe Ngvyen, which Rice dubbed

@ A summanlv denied writ petition €romthe denial of Lonnie's motion *od\sm\ss under Rnal Cade§945.

® The autepsy repov‘r 1S in case# 50582, ol, Y, Exh, 18;rhe quote is at COA 789,

® Price was qprcsecvrnon witness who beqan won<mq as qdoo\:\e agent forthe FBI 1mmed1a’re\){ after Lonnie's
assets ¥z m\\laon)we(e seized bv the FBI in ch 2008, c\mmmq every thing he owned weve proceeds o‘F

"Miciki s movrder, 3F 40




H\S ‘aunée(mq monev ‘For Lonme(RT l8 3I22) Thvs was the first he que H\u:
X
C\cx\m. '

In RugusT 2006, Bu\\ McQueen and both aftorntys tooK The same cyuise that

Lonnie avxcl Mucm *ooKa.T Lomues expense, l\ccorcimq To a 2/2@//3 intevyview GF

1
s\mps qu'ram Doc\c\s +wo mon‘\’hs after M \CK\ 's death he. was o.PProqcheﬁ |>y an American

who \ae id himse\ € out as an ex-FBI aqen‘\" werKing on Lonnie's behalf mvesﬂqcchhq

Micki's death, The cculDTa.m had Zan uneasy "Feehnq "about the man and hls-'teo.m SO0
e did noT give them any m-(-ormcr\‘lon (5ee#50532 Vol. 55t 9, Exh. 36 ot con- \oazo\boc\c)s

. accuvod'e)v assessccl +kaT—rhev were net able o o\:'ram o.v\\/ use-Fu\ information, (IJ )

The ca.se was qu\e“\' fov ovey Twoyears afyer this ‘FI‘(S“\’ *\-v\p \nv Lannies mvesti—
gators. Befove TVI\S SR gl P othey T\nqn Lonnie's 2 m'\‘Q‘(VlEWS +he on)v ather docu —

anTea FBY intevrviews weve of Bill and Susan Mc Queen 1n ‘J“u\y 06. Inﬂns m"\'erv‘ew,
 Bill described Lonnie as \'\avmq “earned -r\ne W\a\o\'\‘ry of what "rhey had "(Td. Vo\3 Exh
Q ot COA- 572) that MicKi was dep\ressed ovey T m\Sv.m'ncnqe (Ic\ COA—582\‘omd even
Though MicKi sometimes \xmme violent when c\nnKmq, Lonaie caved about Micki,
even aftev al) This nonsense"” (&d. coA-594). Bill also said Loanie divorced Pray because
//l\mv \f\aa a Yelo:!'mnsklp with some o‘\'\'\ev mq\e (Coﬂ 6*3) Fhat Lonnie and MncKi
“hod qooc\ c\qu when she wasat drmmnq (con- 616), the onlv veason Billand Susan
d\én‘l' g0 onthe cvuise with Lonaie and MicKi was because Susan's mothey wasin
The \nos pn’o.‘ (con-¢20- ZI) Bill tcld Lonnie to Jeave I+q\v after the American Consvldte
1—e\e,pkonea Lonnte at \q\s \'\o‘l'ex qnc\ sa\c! that Mncms bocly was lostat sea ((‘Oﬁ 625)
-r\nod' Mickt's Io.qu\’ d\umonc\ Y\v\q was m\ssmq and Lonme was conceyned -rho:f she
may have been muvdered in arobbevy (con- 633), cmcl Lonnie_has nevey, in qilﬂne"hme
I. me‘\' (sxc) \mm ac{\Iocc&‘fec\ that he wanTed 't'o Shoufd oY WO\)H c:\o cmv+hmq to hey (&oﬂ—é‘lo)

Then in December 06, Amv Nquven represevﬂ'ed bv pu bllc defenc\e( Decm Stuart, tes—-
+ified befove a federal qmnc\ Jury. She said that she Knew no‘\‘\mnq about the cyuise
befove\nancl she cmcl Lonme owquea Frequen'\'\v over hey dest(e To spenc‘ mcmev qnc( h\s Ta\Kmq
To Micki, and the break- up occurred when she had Yevenge sex_with anold boywcnenc{

In Novem\:ev 2008 +\ne FBI seized neoxlv all of Lonnie's assets (’Xl 3m\\\\cm incash
and a \ls pewAenS on \'\\S’X(GOOK L’-ome) cr(:fer Lonme COnSo‘IdQT&A o.“ c'{" \fns Cqsh at a
banx ‘(ecomme\n:\ bv Bill Price, who m‘rroduced Lonnie Tothe banker. This seizure

PTOMDTQA Price ‘o Eeqm woerq as a double aqen‘\’ﬁor-\-\ne FBI. On \l [os Fn:e
C&\\ed +he new case QqenT Rick Slmpssn,‘t‘o o‘FFeY his QSSIS"\‘QY\CG Stmpson \mmeAl
ofely o.wav\qecl *o go to , Flovida To inTerview Price, wr\‘rmq, “Bill Price is Kocontes’
mosT Tvusfec\ "Fv\ev\c\”.u Price will be qSKecl Yo asmsT ﬂ\e qovernmenT n ob‘ro.mmq

O Price was Kept informed \:y his O.C. Sheriffs ccn‘l’acts +hat Lonate was uccused le Y \m\huuse
snitch of not onfy o.clwn'H'MQ to paying two people to murder MUCKt/ butalso Wcm‘f‘lm +o bribe
witness Amy, Nq vyen, Aftrer the sm+ch strick a dea] For early velease in Exchqnqe‘For his —»
- [M/cF 40




evidence of the muvder (5055’2 Nol.5, Exh. 33 at COR 939-H0). From 2008-201], Price had ot
least 8 documented contacts with the FBI, pnmoonlv initrated \Dy him, (RT18,3092)
During that same penocl Price went on mu"hple. mveshc;cd-we ‘rr\ps with McQueen
fovr w\rnc.\n Lonnie pcu d \'\\m Tens of ‘Hnou;o.nds ot c\onw(s, Lonme also po.\& o.” o‘F-t-he\r
“\'vo.\)e\ exoenses (-mw\ the €ivsT W\P To’Ifa\y n jxuqus“r G(o on. -
Tn Decewbey 200% Price and McQueen met with the \CLW'\/Q‘( W Los Anqe\es who
Lonnie vetained s\wof‘\"y after the assc\' seizuve, Mark Werksman., In his 2/‘-{ ]20“(
_declavation, Weyksman described Price :” My, Price described himself as a yetived |
law enfovcement officer with significant fedeval cviminal law enforcement QXPLT!
ence and extensive Ties To T\ne FB1., From my canversation with My, Price 1 f was
o.ppcwenT and obvious That he was a p(\\/act'e m\les‘r\qod'or who worked 1 To.nclem
W\Th Susan McQueen and that he was qd'mq as a P‘(\VQ‘TQ inVQsTlQod’or For
Lonnle Kocom’es ‘(eqao(cimq the death of Ms. KcmesaK\ and the geovern ments
\westigations,.,. On December 9, 2008, Bill Price and Susan Mc Queen came To
mV of—?\ce m Los f\an\LS To meet cmc\ d\scuss Mr. Kocches S case and ooy —
wmulate a styafegy For the onqomq ‘defense of My, Kocontes. .. . ‘Hnod‘ meeting
Took QpreX\que\Y 3 hours' (#50582 Vol. 5, Exh. 29 at COA-922),
At -mcd Price Testified to a number of conversations with Lonnie for +\r\e
purpese of indicating Lonnie's quilt. Forexample, he <\aimed that Lennie said
e e £ P\mv Nquyen aot due +o hey cncwco.\v buT +o avoid having To sp\\T or \ose
his W\O‘ﬁe\/e (RT 17, 2996)_Pvice also claimed Loanie asked queshons aboutthe
extyadition po\m\es of foveign countries (RT17,2949); that Lonnie had }\my give

him ey CompuTe\‘ hard dvive so he could desfmy vt (RT 17,2950~ 51) het Lenme

sen¥ Wim an e—\ma\\ c.ccusn\q the FBT of \vmq +o F\’\C.Q o.bou‘\' Lonnie To Turn

Pvice aqqms’\’ l_onanie cu\d \'mp\lea \Y T\!\\(QQTQY\\Y\Q \QC\OJ action qqa\nsT ‘\'\'\Q FBI1

(RT 17,2955 and Peop\QS Avial exh, 36) ﬂncf\' afrer Lonnie was sued \Dy Q‘(:ormer <Yyent

and Pyice. \oK\hq\Y suqqesTec\ Tak\nq +he client on a cruise Lonnie Yep\\ecl that he

7
“used to have cownections with peop\e. who could take care of that "(RT 17 2%9)

Puce den\ea ‘i‘o.\Kmq +o the S\mp s co.pfqm at Fiyst c\cummq +hat all he did was
"

just listen' (RTW 3036) but when Con'ﬁ'ovﬂ'ecl with phcfos 0~F\'\\m onthe shgp he had

to admit to -rakmq measuvrements with a shoe of such rrems as ba\cony henq hT(nRrgo.?s)

Price adwmitted +o d\scussmq |nves1'|qq‘1’|ve S'hrcd'eqy with defense counsel Wevrksman In

December 08 aftev seeing e- —mails From Werksman and invoices for Pnce s ryavel/food

WevKs wan ?a\c\ (RT \’7,, 305)-55'),, Price aJso acknowledged +hat he \mc\ aQ hvm Ee\f O'F

v-Fu*ruve ‘i’esﬂmcnv,-rhe snitch was m'\'erwewec\ by difehse mveshqofl'o( W|Amcu'\ ro whowm he

admitred he \no.d fabyicated his entire sﬁ'orv. Nonetheless, the pmsucuhon was allowed

to pu¥on his +q\sc, Testimony af T(tql even after mtha\\y \’epresevx‘fmq ¥ would not

ca\\ Wm in t\is case, The fna\ court clu:l nothing even atrer W:Amem ’i'esﬂﬂed o his adwissions.
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COn\Ie‘(sa‘\'lons W\T‘\ Lonnie that he VePoY*ect to the FBL (l'? RT ZCHS) Frice o.\so c‘aumec?
Lonnie said he was conceyned Q\DOUT what Nguyen would tell defense couns<e| Ke”ﬁr
50 Lonnie 7 limited P\mv s aceess Yo cd-romev KQ\\Q( (RT\‘7 2956),

Tn Zﬁmuavv 09, shorﬂv after meeting We\rKSman. Price and McQueen inferviewed
Nquven P\'\ce ‘\'o\cl FBT o.qen'\' Slmp50n “\'\‘\Q‘T L ennie anTecl TO‘FH\C‘ out what Amv
scud +o the federal qvo.nd Jury. (#5058‘2 V. 5 Exh.43 ot CoA-1068) [ This conflicts with
Peice's story about Lonnie's sTaTement vpon their veturn], While Price claimed that
Mc Queen nitial ly et with Nguyen o.\one., Nguyen testified that she met with
both of Them mitially before Price vecorded Mc Qoeen asking \eaqu quesﬂons de—
signed to meviminate Loannte, Nquven supposed\v told McQueenﬂncd’ Lonnie said
be(:ov‘e the cyuise '\'\qc:!' he \'\\Yec] 8ill's peop\e To goon the cyuise and “hrow

Micki off the boat" as Bill had “mob connechons Towuds the end of The ve-

c,ovqu Bill Price tells Amy Nquven That Loanie divoyced he\r "Because he Wcu'\TeA

The money,,,, He wanted her because she had the money “(#50582.\), 1, Exh, 3ot

COA-149). Price testified that upon Yeturning £rom the jnterview he Con‘ﬂron‘\'ecj

Lonnie wsT\n the \’ecovqu 1o w\nch Lonnie respon&ed +hat Nguyen o.\‘(eo;csv +old

The qm\nc\ wrv she Knew no“\'\'\mq SO N oNne wou\d believe \‘\e\’ new sTory(RTIX 308’!)

[va ‘Fo.c‘l’ as Lonnle Tesnﬂecﬁ Price and Mc Queen said Amy +old the qmnd Jury she

Knew noﬂnmq about the cyvise before hand. Lonafe did not leavn oF+the existence

of -r\ne Nq vyen \’ecorémq unti] Novembev 2012 when the 'Fedem\ court orJevec\ the AUsSA To

pfoc\oce it in the eivil asset Forfeiture case (#50532 V. 5 Exh. 31 at coa-934). Price +o;\sdy

TESTl‘Fleci at ryial that he 'ro‘c\ Lewnre he was pfowcl\vxq +the Nquven veco(clmq Fo ~rha )

FBL —an inevedible claim coﬂS\derq That Pnce cmcl Mc Queen conTinued o goon

m\)es‘r\chwe ‘\"(\Ps fovr Lcnme mc\uci\ns mu\‘r\p}e Tvlps to I-mlv, R.9., w the Spnnq st
2009 ta cb“mm -\-he aufopsv vepo\rf [—‘1*5058’2 Vol 5 Ex\r\ H5 at coA (072\ Peice made

I
other incredible claims at -ma.l suc\\ as scwmq that Lenme was pvwmq Amv s pubhc defen— |

dev when she testified before the fedeval qrcmcl Jury to chl outT whcd‘ Amy rold +them,

_(Sex RT3 3138, )

Despﬁ'e +he assistance of Bill Price as an FBI imformant Tor 3 yRarcs, on n/zo/zotz +he

‘Feéew{a\ couvrt qv::m-rec‘ svmmary \bdqmen‘\' against +he U.S, in the O.SSgT “FovFe\Ture case

(usoc Centva\ Dist, Calds SAcv oq -04381 ¥ SACV 09-001716, )The AUSA souq\n‘l’ to- frle +he zaoq

Nquven \’ECOYqu undey S‘eo..l ex pagte QCKnow’edqmq that 1t * W\&V be P(Nl\eqed

Thq‘\’ vequesf was c\emecl cmd H‘\Q U, S c\fde(ed o qt\je +he de?ense o con, In its

semmaxy \U&Qmen“rﬂ"ne court wyote: “while suspucmn na\’ura”y would Focus on t+he do—

mnestic po.\"\'ne_v I acase sych as ﬂns susp\cmn 1S net enouqh +o survive SummCL‘(y

wdqmen‘\' When allis said and done, ‘rhe qovemmen\’ has p\(esevﬂ’ec\ nothing moye

than u\\e.qo:nons and specv lation "\'o supp oyt s claim Tho.‘r Kocontes \murdeved

KcuxQSCLKI which is insufficient to create o genvine issue cﬁ: wateria) fact. " (order

G(a.m‘mq Summa‘(v :fuclq ment ot 28.) -
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Although this ovder was an exhibit ¥o Lownnie’s motion 10 dismiss the indictment
and weit puhhon after denial thereof na California court vecognized its du*ry
to give £oll faith and credit +o od:edera\ |uc§qmevﬁ‘ onless it has been overturned
oY \Jo,ccd'ec\ (the summodv \udqmen‘i’ Yemains m“hc‘\') :

The Summary )udq menT evoked o.ﬂurry of acYivity by +he Ovange Counfy Dist,
Attovney. Despemﬁ’e To get Nquyer\ to ‘(Qpecd‘ her ‘(ecordec‘ accusations to \cxw en—
-Fo(ce.me,vﬂ' W Fe\xua.(y 2913 Nquve\r\ was servec\ with a state qvcmd \ury subpoenq,

the sole purpose of which was to thrust her in a voom atthe courthouse with
Bi\l Price so he could pressuve her into Ye.pecd’mq t+he vecorded statements vhat
Mc(»)on.en \ed her 1o sqv on The (ecov&mq ImTla\\v Nquven denied Knowmq Paice |
or that she had consented To the vecorqu (#5‘0582 Vol, 3,Exh, 7 at con-4g(-§2), The

D.A. Was secreﬂy Yecording and monitoring this ambush \:y Pmce doving which it

became c\eay that Price had pfe\nous\y c\.emqfod'ed Lonnie To hey i an effort to

convince herof Lonnie's qui\'r For QXQmp\e Bill Price, n ‘(emmc‘mq her about o

Statement quMémq Y\QVSon scud ’you didn't Know until T vold you Cabout Lonnie

p\)‘(por‘\’ed\y \qu about heipmq her son when he was cwresfed_] (=4, ot con 4wy,

[
?(\c.e also covwmcec\ Nquve\'\ ‘r\nq‘\' she made statements in the Yeco\’c\mq she

nevey wmade, such as +he claim € she Yepecd’ed hevy uccuscﬂ‘\ons such as to the

fedeval qmmc\ Jory, Lonnie would Kill het, which Peice Twisted into Lonnie said T (Fice)

would Kill YOU. ..o Tt's on -Hne. Yape and it does say that "(xd .con ‘-l‘!l) Nguyen's Yesponse

+a this c\mm by P\’\Qi was, BUT you s said The \'upe wasnt cleay.... you smd of’rer

Faat Fime [the Tom 09 (ecovqu] (con ‘-l“‘-\) Price then mS\sTec\ They L o.C, SherifY]

énhanced i, (IA) Duvmq Price's 3- hour hcuramqe o‘Fquen he To\d her numevcus lhes

about Lohme mc'uqu (1) Lonme threaTened +o taxe McQoeen 5 mvesﬂqa‘hve [icense when

Peice told \'\\m +he \’eCo\’chhq WOUH be sent to the FBI (2) When Price con’FronTed Lonnie with

B
+he \'ecovqu Lonnie said he wouH Jjust call Nguyen and -reH hev 1o say Yeice was ma\(lnq i+ all up

(COp - 488 456 v 500) [at trial Price c\cumecl Lonnie was unconcerned \;ecqose Nquyen o.\rea.cly told 'rhe

fedeval qmnz] Jury she Knew noﬂnnq and would not be behevec‘] (3) that Pnce "Kicked Lonnie

out of - his C Pvuce 's) house when he veturned from vecorqu Nquven and had “net spoken to

Lonnie smce Y (CoA 491~ ‘12) (1) Lonnie called Nquven o w\wore who loved to get Tupped n

the ass (COA ‘Hl) and (5) Lonme \'aped a V5 yeay oH qw\ cmc\ T\ms pooY q\r\ was damqqed

(CGP\ 50\) EBefove Lonmes assets were se\zec\ Pnce smmec‘ o Io 31‘200'7 a‘(“ﬂdqu\' ’ﬂ\o.'\’

Price did +imed é\'qu sTudres S\'\oW\nq Lonnie could net have been with +he givl in a mo—

+el when she claimed o.na stil] made a court appeayance ox\c\ Lonnie had no quls*hrc:hon

t+heye (—‘#’505?2 Vol. 5 Exh.29 at COA ql‘iﬂLonmt also got o lm\]hos'\ \udqmen"f aqqms*l' +he

@ The DA. proéucec\ mvecovJunq fabeled enhanced” version of +he Nquven Yecorclmq t+het was

ldenhca’ +o the unen\\anced Vefsmn e, awp\o.ne nolse maée ssqmﬂca.nT po('hons wnintelli -

gible, Tha DA. wa s allowed +o p)ay “rhe \'ecorqu at frial,
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_givl of which he Yecovevecl éO 000 From insurance. (:rcl\

Du(mq Price’s cwnbush of Nquven he used seveval other coercive Tactics:(i) relling her
“1f you yun n¥o financial p\(oblems T will come o your atd. T'm a very weq‘ﬂw person '(coﬁ-—
”\"(3\ (2) Lonnie failed a po\quaph Cxe: Mickt's murc\er_J [coA Licu) qnd (3) lmp\qu she would
be prosecuTed if she did not suppor’r his version of'events, “) qe“r eve.rvﬂxmq you want
I p\'om\se becavse guess w\qe:\', noTonly doT wcm'rﬂaem*ro cnve tf‘l’ovou qurﬁ" rt'%r my— J
Seh" Psmv voufo\]owed my cue [w\mc\h musT refer +o The 2009 recorqu]. if we' e s-\'ro.\q\ﬂ'
enough with them we'll walk out of this ‘H'nnq (con433). Frice's lies and these manipy—
lo:nons were criminal (Cal Penal Code §133- DeceleQ witness to a{"FecTTesﬂmohv, F,C

§137- Influencing restimony/information given to law enforcement (bnbery is qfe\onyﬁ The
DA, and lead mvesT\qd\‘or both of whom were pvomo‘red after brmqmq this case — were mon| —
Toring Price and Nquven but did nothing. They, neverasked how Price influenced Nquvens sforve
And ot *mal Pf\ce ﬂne ex-DEA cop, hac\ The audacrry to 'Fe\qn aqnomnce of the U5, ) veward
progYam connec‘\'ed to witnesses who aid civil asset forfertures,

Lonaje was avrested within thyee c\avs of Price's ambysh of Nguyen, following
which she gave o statement tothe D.A, and Jead inves tigator. After Lonnie £iled o
waetion to c\\sm\ss c\m\\enqmq teyvitorial \u\(\sé\cﬁon Ngquyen testi fied befsre
Judge Evans of the e\néen’ﬂoxy hearing To determine i€ Lonnie’s Californja activities
weve suifficient ¥o woxmn‘i‘ \uv\sAtCT\on \, e, activities in ‘Fur'rhevo.nce. O'F The crime
-rhccr were wmove Than de minimis as vequwed by Peop\e v. Betts (Cal,2005) 34 Cal.
471039, She Yyesritied a.qqm befove a grand \mry abouT 2 weeks later. A chart
showing the many nconsistencies in hey multiple statements and me—wla\ testi-
mony appeays af Pmpx I_To HW’DCR Diwv.3 case#H# 505?2 Vof.lat 3, She com‘\v\oed Thal
Paﬁem cd' 1yial, F'ol’ instance, uwp mm\ tvial s\ne c,\mmed '\’\'\a‘l' she \\ed to the ‘Fec\era\
c\’(&t\d \U‘(\’I becavse Lonnie ’\'\n‘(QQTQneCl to have 3\\\ S peop\e Kill her and maxe 1t

loox like an acctdew\' But af 1xial she so.\d +hat thn she o.ppeo.'rec\ befoye that

q\’oma jury We weve back on qood terms  so she lied “ jus¥ Yo meke him [Lennie]
\ooK qood _

&
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8‘."Réa'sons To Gvant T\ne. Petition L
Q1; The Syate OF California Lacked Tevritorial (Subjecf matter )
Jurisdiction Over An AHQSGA Homocide On A Forefgn—'Fldaaec}
SHF On The H 1gh S-eqs,, Both As A Mcﬁfer ot S*rq’rm*orly Con—
styuction And Dve P\’ocess} Es§>e¢iq\\y When One Superior Couvt
Judae Eﬂ:ecﬁvé*\f Overvules AnotTher Suparior Court Judoe Whe
Has.A\veac\’y‘ Diswmissed The E:VL/W\Q C\wcurge‘ For Lack of Such
Jurisdiction As A Mattey Of;\sfa‘fufory Tnterpretation,
J—UC\SQ Evoms,c‘\psm;sso;‘ ch case #1| was b,o.secl on the. \eg?sla’rfve pur—
?osé behind Penal Code§7780 (o) (when ’pussed rhere was o subd, .(é’)}

which was added in 199 to address the {urisdictional problem of inter-
Juxi ]

covntyy Rf&wapp(nq; ;.Q.i when a Kidnapping victim in Calif 1's Yaken to
1 1t ~7) cd 1 e 0 -
Mexico and there becomes the victim of addivional crimes. Section

T8 w 1Ts current fovrm and as V¥ exi’s'i‘e& in 2606 read s
. - T78a, Act Within This State Culmfv\cd"\'ns Tn Crime ITw This Or Anethey
State: Kidnapping. S : '
(!a)Whev\'e\Je( o ?Q%éon,‘dv {th intent to cCommit a’crime, does anyact Within This
Biare inexecution or part execution of that intent which culminates in
The commission of ac¥ime, either within oy without This sTate, The persen is

punishable for *hat evime inthis s+ate iy the same manneras i€ +he erime
had been commitred entively Within rihys state, ' -
N Co) Whenever a person who, within this stat¥e «idnaps ansthey person
WIThin the meadning of Sections207 and 209, and Thereaftey carries
_the person into ancthey state or countryand commifs any crime ot
viclence or fhefT against that person in The 6they stat& or countyy, THE

A d ’ e . y N
Pevson is punishable for that crime of viclence or theftin this state
inthe same manneky as ifthe cvrime had been commityed (n this sTate,

_This section in fTs'oY\'ginql £orm when recommended to the Leg{s\ed‘UfQ
by-the Code Commissioney in 1905 consisTed so]e\y of subc'\_, (0;) and was

"\’.\T‘ea ,',PQ\"FO\’mQYYCQ of l\ﬂ Act In Thfs Stare Culvﬁfno{’ﬁ‘ng In V\IPC(‘{W\Q Tn ‘

. X T : :
Anather State, The Code Commission was created in 1370 to vevise ex—

- [ ) 74 : - .
_isting s¥atures, corvect evvors and o vecommend all such enactments

: ' — - . ' . - .
® The 4™ pca, Dw. 3 disputed Lonnie's claim that  Fhe title ofa statute and head -
ing of a section aretecls available€or the resclution of dosbT’ about The meaning ot

o statute.” Almendariz- Torres v, U.S (1298) 523 U.S, 224, 234 (citations omiTted) The '
R™ DCAalsorelied on the headyng in the West's version of the starute, But +he Deering's
cited heve is The official code, (seethe wmtroduction to any DeRying’s Code Volume, ) '
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as shall in the Judg ment of +he Commiss !Oh be neeessary to supp }y the

&efed‘s of omc\ qive Comp\e‘reness to the e)(\s‘\‘\nq \Eq\S \qﬂor\ o‘F the

State, Kee\eY V. Sopertor Covurt <I°i70) 2 Cal. 34 €19, ©29, The proposec}

statute (§7119a) appears oM pg. 692 of¥ +he 1905 bil (Lt CT 743). Tnthe

moo(qm The Code Commissioner explqms the purpose of the bill as

?e’(‘co\’mcmct of anactin this state culminating ina crime in cmoTher

svave. (Td. ) {The Title of the section as \’\"F\Ys’%‘ appeqved n The HOG

Penal Cocle )T'he Code Commissioner's note was. prm'ﬁ’ed at +the bo#om

stating, “This section is designed To provide for the pumshmen‘i‘orF

persons who in this state c\o an act culminating nthe commission of

o cXime \n anothey state, T\ne, Code Comm\s\onefs ’no’\‘es are en—

ﬁﬂed to “substantial weight in construing statutes, " Van Arsdale

\l Hc\\mqer (1968) 68 Cal_2d 245 249, That court Forthey QXP\Qmed

This 15 Paxticularly ¥rue wheve The statute Pmpo¢ed b«Z The Commtssmf\
1S Qdopfec\ by the Leq\s\q“\’u(e w\"t'hov’\’ any chq‘nqe whatsoevey and

wheyve -W\e commission's CommenT 1S bxief because in Such a situation
theve is ovrdinavily strong ¥Yeason to bR\lieve that the Legislators

voTes weve based in large measuye Upon the ex P\cmod“lov\ of the com~
mission proposing the by WY rd. at 250,

Also +he 1991 mﬂenémen‘r a&Amq SU}DCJ (b) s\\ows that the Calif, Leq;s—

Jature mTendecl to expand jurisdiction To only a narrow category of crimes?

Those that beqom wiTh a deno.pp:‘nq in California and colminated in ad-

ditiona) cvimes of theft orwolence in a fereign country, 'ryplco.Hy in

Mexico. I‘F subd, (a) had The expanslve mecmmq of the phrase wd’houf

"r\ms sTo:\'e aSaned to it by SupeYIO\' Cour?¥ Tudqe PYI\KQ'T'T' when he over-

vuled U‘udqe Evans of+the same couvt |, e, any where outside Cq\rFo'(mqy

+here would have been no need for subd (b) Lnaffirming Pricket's rulmq,

the Ll DCA Yenderec‘ subd (b) ccmp\eTe SUYP\USaqe CCL\FFO‘(TI\O.{‘O\‘OWS :

+he vniversal Yy le That Where (sic) a statute, with veference toone. sub-

ject contains a given prowswn +he omission o‘F such p\'ovas\on fyom a simj~

lay statute concevr\mq Q \’eso:t'ed sulo)ed' IS S\qm‘ﬂcqrﬂ’ 'rosi\ow—rha:ra.c\af

~ XevenT infention QXIS‘i’eCs Peop‘ﬁ A Cor’r\e (2006)361 Co.‘ H 2'-!6 254, But
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+he 47"DCA rejected the axqument that subd. (b)'s use o“F “ancTheyr state or

» ° . 3 . . . .
_ CounT(y yeﬂeﬂc_'redﬁ;rhe Lesls)o;‘lfuv'e’s tenT To ex pqpé\j_u_grsdnctfpn Jo

_cYimes culm{nq‘rfnq »'n—Foreiqn countyies enly in denappinq cases. (See

/\i:penchx A ot 34, ) M:sunc}ersfcxn& mq‘o.nd TaK|nq out o‘Fc,anex —qu

phrase The Leq;slad‘ures addi+ion of section 178a, subdxvns:on (b)in l‘i‘ﬂ

dn& not qﬁced‘ subc} (o.) whlch appanec\ n Feople v, Moran‘l’e’, the d’ DCPr

asse‘(‘t’ea ‘\"\oﬁT the Leqnslcfrvre hac‘ no infention to ‘\W\iT su‘x’, (0.) when T

odded subd.(b). (Id.) In Movante, t+he Calif Supreme Court averyuled its 1953

_decision that reguired an actual aftempt o commit a cyime in California

before a chavge of conspivacy ‘o c_u\mina.‘\'eﬁa cyime inrqnoTher s fdie

could be brought jerisdictionally, 20Cal. 1™ 403, 427 ("TWlemust takeac-

. 4 - »
count o"F'T\ne civcumstance o'F The Q\IGY—\Y\Cqusmq ‘F\’equency o‘FC(tmlnc\\ acls

cm&'rro.nsac‘hons w\mch Trcmscencl q‘(Tl“FlCIQ‘ hISTOYICQ‘ bounclourles \oe’rween

V)
States, (MOYM\TC mvolved o consparacy to Jas*rnbufe cocaine in othey states,

butr with all coordination \oemq done l:y Te\&pkone -me Call {:orma.

The comment in Movante about su\ac} (E) not” \ncwmq dm ‘F‘Fec‘\' on subd, (o.)

had noﬂr\mq todo with how to \nTeYPreT wd’\neu‘r this state in subd. (a);

rathey, the comment came in the context of Movante's argument that The

193] amend ment addfhe | subd. (b) ch'dingrh{_ngrfl‘o overturn the high courts

1953 decision Yegquiring an actual qTTempT before conspivacy +o coramit a
1 < - ) " L 7 -

crime W another U.S. state +hat occurs here in Calif, may be c\parged

heve, Td. af 42‘1 In oﬂ\e\’ wo%c\s -r\r\e qmenémen‘i‘ did noT Ye\leq\ lequ‘QTiV€

chu\escence iY) T'\'\e OH YU\Q q,pphecl To c\\u‘(qe conspquciEs to Commr'('

' cvw\mes in o*\'\'\er US. stafes, and T\me\'e?o\fe the Morante court qu{'ree To

change its vule by applying section 77 §a(a), Movante did not addyress

whether subd. (a) applies to inTer-country crime oy d\'scuss the legisla-

_Yive \f\\sony/P rpose _ behind subcl . (a)'s s passage in 1905,

) _Cq\\‘FO\’\'\\Q also Follows the universal vule That in STod’\:‘\'on interpre-

“rod'\on, our Func!qmev\’fa\ tasK heve IS To deTe\’mme T\r\e Leq\s\o:\'ure 5
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intrent so as to effectuate vhe law's ?qrpose,n Heckart v, A=l Self Storage Tuc,

(20\8) 4 Cal. 5" 749,757, But heve +he 4™"bcA ignored the legislative history,

the legislative purpose Y?‘Flec‘fed in the history, and the title of the statute

7, . ', . ' . . . . . ,)7
C/P\d' withinthis state cu\mmo:rmg W crime in This er anocthey stafe: Kld )

nQP.ang e
Instead, the court over-simplified the analysis by velying solely on its view
- GOUr‘r L} [ YA had f

T \ o i 1, ) .
that all an appeHcd'eA_ needs vtodois defermine the 'piam meaning ot a stai—

vte, and if it finds one thatends the analysis, period, (_Pxp?x, A at 32-33,)

However, California law has never applied the plain meaning vule without

‘regcwcl 1o the clear purpose of +he Legislature or common sens€ concerning

. . e e . /4 s - W . ° ' -
the potential vamifications of ‘plain meaning” application, Forexample, in

. . A ly . . 3 - e . .
rejecting the plain meaning af anelection confirmation statute, the Cal, Supreme
Cer explained

.2.The "Plain meaning'rule does nat prohibiT a covrt fromdetermining whetherthe
___\iteval meaning of a statute comports with its purpese oy whethersuch a con—
STYvCTion ot encprovision is consistent with orherprovisions of the stafote, The
meaning of a statute may not be devermined from a single word orsentence:
The wovds must be censtrued in context, and pyoVisions ryelating to+he same.
subject matter must be harmonized to The extent possible. Dcitation]
Literai construction should not Preva'\] £ 1ti1s Contrayy te the legislative
mtent apparent in The statute, The intenT prevails over The jetter, an
The lettey Will, if pessible; be sovread a5 to conform o the spiriTofine act,
Ccitations] An interpretation That renders velared

d provisions nuqatory
mustT be avo ided. CTcitationd — : J /
_Lungren v. Deukmejian (1988) 45 Cal,3d 727, 733, This vule is often ex~

p\a'mec‘ as one of latent qm‘:iguﬁy-whev\ the literal construction would

‘Cause an Qn{‘\‘enc\ed ey pansioh of a statute Be\/ ond that ivﬂ’e_hdec\a E.q,,

Bché'V. GYegory (\C\G"I) 65 Cal.2d 666/, 614 (”[Wjords will noT\DegﬁVeﬂ

their literal meaning whentodoso WOu |d evidently cavry the operafion of

the enactment far beyond the legislative intent and thereby wmaxe its pro—

visions apply o fransactions nevey contemplated: by the legislative Eoc‘y“);

_Movreovey, given the original title of the stoatute and s yetention tothis
day in the official code, there is also o patent ambiguity. E.9. Siskiyou

County Faym Bureau v, Dept. 0f Fish ¥ wild i fe (20!5);_ 237 Cal, App. 4™ 41,433

. . ' N
{ A patent ambiquity //cuise [s] fvom the €ace of [Hhe statute]), ., . whévreas a_
1 ad L .

a e // N -
latent ambiquity- yequives « provis

j ) . : L. ny -
ional examination of extrinsic matters ),
1= oF 40 .



The allowance of jurisdiction heve conflicts with the histovical

ey pretation of subd, () in Feople . Mc Donald (143%) 24 Cal. App. 2d

702, The velevant facts of McDonald are indistinguishable from this
- W

- . 4 . . .
case, McDona\A was c\(\ourgec\ with contracti ng on \NCesTUoUS mayvtage

with his minor davghtey and statutory yape. California asserted

’v\urisd{cﬁon aver Fhe (ncestuoys mayriage, which occurred in Avizona,

ondex section 77€a [now subd, (o) of it]). The 1T pden evaess\\/ wef)ec-red
the asseytion That mevely forming cviminal inftent iw California and
Thhen “‘r\(cwe\i\(\g to a Foreign jurisdiction to culminate the cvime

was sufficient fov Territorial (subject matter) jurisdiction:
I+ 7S Frue it was inIndjc that the partiesformed the intention ov -
maYyying, They boarded a train there and went o Phoenix, They Ye—
rurned 10 Indio and resumed cohnabiyation uatil Marjorie Crhe vhan's
davahterd yvan away. This is The only evidence +hat would t+end in
aNy way To gi\ve qu\({"o\:n{o. CouUrT junisdictionovera Prosecuﬂcm for
the incesfuous mavridge,

Td.of 708. Here,, the a\\egqﬁon_wo.s Lonnie Tormed the intent o morder

Micki in California traveled overseas +o commit the crime and fe-

Forned To California, Tna case mouch closer intime o the passage cf

T18a- such as Mc DGV\Q\Al the imparfance ofprecedent is ‘\e“\a‘\'\'eﬁea.

Gonzalez v, Dept, Of Correcs, ¥ Rehab (2011) 195 Cal. AP?.H“‘?Q,W-\ '

("The court [when constyuing a statute] should Take info account

maXters suchas context +the abject in view, the evils Yo be vemedied,

+he history of the +imes and of legislation upon the same subject,

public policy and contremporanecus consTYyction,
1 i 7 1
Ta 1905, with no air Fravel and The avtomabile in its infancy, the

state legislatures did not contemplate the issue of inter-countyy crime,

174 3 ¢ . ® o
AT common law, courTs applied a navvew principle of teryitorial

turisdiction 1 cximinal cases and, with some exceptions, a payticu—

lax crime was viewed as oceurring in only one location, confevring -

* - - v o ”;vb-/
\\UY\SA\CT\OY\ over the offense upon e-n\yo_smg\e state, ‘_,Peop\e Ve

. h -
Betts (2005) 34 Cal. 4 1039, 1046, Betts veconfivmed the yvule
3ot HO



mmounced in MO\’QY\TQ buT quqm it addyessed jnter- sTate crime, and

l

ad no ocassion Yo considey the \e_q\s\cd'\ve history of section 778Q(q)

oY ifs pe'ren"\'\cx\ application Yo a crime committed outside the U.S

« This Court \onq ago held that due precess is violated when @ cvimpal

de&néqw\’ \S conv\decj in the q\a;ence of sub;ecf mafter wwschcnon E. g,

Ex Pavte Sse.‘:o)cl <I880) 100 0.5, 37], 375 (no*hng that Jack GFparsonoJ orsvbjecf

malter jurisdiction are the only Smund\s cognizo;me on a habeas petition).

T Siebold, This Court denied habeas Te“e“f‘; allowing The convictions of
state e\ec?fon‘j-udqe-s Unc\@' fedeval law rostand be cause, even +hou3h )

: — _ - p ‘
Mom,lané and the U,S, are Sepava¥e sovereigns, ‘wheve the sub,ec‘fmc\"\'fer

ls one of a nafional choxac‘rer, oy one Thal \’equn'es @ um‘Ferm rule ithas -

been held that the power of Congress is exclusiye, Id of 385, Alfhouqh

1t concluded that ﬂ«e states and Cengress hod concuvvent avthority toregu-

lcd'e e\ecﬂons o.ny con‘FlicT i such )awS mus'r be. ‘{es—o‘vec{ \n'chor O"F feéem(

Iaw w\mch i1s of ” paro.vv\ou"\T au“ﬂr\en't'y and obigqqhon, Id. ar 399,

But a sph‘r mﬂ)e civevits has deve\oped when the basis 'Forc\nallenqmq

sub\ed' vattey ;uvnsJ:cTuov\ is a mattey of state law on)y @In Lc.very V.

) EsTe”e the 5 Civcuit held that a lack of )unsc\rc-ﬁon under sm\-e law i's o
‘Fec\em\ due pYocess violation, 69¢ F2d 333 337 (I?¥3) The 8" chul‘)‘ aqrees
7 E.s,; Boc ook V. H vffman (S,D, Ohio Z’OOO) 2000 U,S, Dist LEXIS 2389/ *lo/ Re—

spondent next axgues that Petitioner has presented o question of state law, re—
1 ¢ 7

gjo.\(c\{“q inteypretation of a state statute .., which is neTappropriale for
fedevral veview, This court does not agree, Petitioner argues his constitution—

al vights were violated because the Tvial court lacked subject matter juris—

diction because no hearing was conducted undey Ovregon Rev, Code § 3)3, I‘i“)
(citing Houser v. U.S, (8™cir, 1974) 508 F 2d 509 512); cf. Schloman v, Moseley

@ AIH’»quh Petitioner alsoclaims that +he U.S, Cons'rﬁ'uh'on and certain mavitime FreaTies -

| Bay Co.\ it from asserfmq jurisdiction here this split covld also be resolved inthis case.
Y o fup:




(10™cir. 1972) 457 F 2d 3223 1227 (mi\hm(y court mo.rﬁq\) cevt denied 413 U.S, ‘%H(Q’B)

Yellowbear v, Wyommq AT‘\’y Gen, (10 ™eir, 2008’)(asserflnq exclusive fedeyal ;uns——

diction ovey “TLodian CounTYy) 525 F 34 ‘?2! 424, On the other ho,nd ﬂ\e 2 Ac\vcuﬂ‘

vejected any possibility of habeas celijef rF ;unsdlchon wWas chmilenqec} based

So]ely on State law, 0.5, ex rel Rcmrrmq‘l’on v. Mancusi (2" <jCnr. 1‘769) 45 FZc] 205,

federal
209 ( ENJo,court has 1o our Knowltclqe. eyey qrowﬁ’ecf a writ where a s?‘q‘t’e couﬁ's

assen‘e& lack of \ur\scincﬂon 'fesu\“recl sc\e\y from the provaspons of qu‘f‘Q law )

see olso U. S, ex ve] Roche v, 5cu“y (2 AC\Y IQS‘-{)‘B‘? F2d 739, 741-42. The"l hCireuit

essentially follows the view of the 2™ a\fhough it leaves open an unlikely €Xcepho‘n.,

rd

| Wf{q\nT A Anqe\cme (‘—{ch\' I‘HS) 151 F3d 151, I58(”th\€ itis axfomcd'fc .”i‘[oaj‘w'a

- nay qvcmT the wiiT of \wo.\:ecxs corpus on*\'he qroum’l of ‘CLCK o‘F;unscllcﬂon in ‘ﬂ\e :

sevﬁ—»avxcmq courT, o o noﬂ\mq i Hm\ey EHm\ey V. Dorsey{l-l i, Iﬁ73) SXOFZJ nz] A
svgyesTs that when the a\\eq-eci cle‘FeC'T \S based Sole\y upon an mTerrefaT)On |

of state law that we may reso\\le the i1ssue contrayy to the highest stafe court

’ )'ﬁ
o.\bsevﬂ' as\'\owwnq ot o comp‘efe wnscmrnaqe o‘F;osT\ce ) As the 2 C‘C\'(cuﬂ' _

o\:sevved W 20\ T\ne Supreme Couyt \\as not had occqsmn ‘o sqv \WOW‘FGL\’Q

s‘\'aTe may go mQXPcmcimq its cnmmq\ ;ur\sdlcT\on Cm’vmq\ v, Avrtus [‘2

civ.201) 633 F 3d 95, 1) (/Refusmq Yo consider a \unsci\cT\onal c\m\\enqe

when New York \'\e\c\ +hat Carvaj al censtructively poasessec‘ cocaine in
—

New York even though he and it weve seized in California mevely becauvse he

’re\ep\\cv\ecl Co-conspfnx\'ovs i New Yo{l( conc‘u&fnq tThat Cc\ka'\c\\ ‘Fa'\\ecl To pre-

sent \ms oh\ecﬂm in cons-rrtuﬂoma\l ‘rerms and was thereftore procec/wa”y cle{;wi-

!
“Yed under REDPA) This case p‘(esenTS an oppov'fumfy to adé(ess +the aggyre ssive

and un—(:o\'eseeq\:\e QXPCLY\SiOY\ of state court criminal ;urlsélcﬂon

quﬂy, anothier veason that J—chqe Prrexett's Yulmq on ]unschchon in

this case vao\o:\"eci due process (s that he e@?ec‘\'wely overru}ecl \Tuc!qQ Evans |

Yu\mq that section 778&(1)::‘ d not afford \uvlsduchon as a matter of statv—

*rovy jurisdiction 1nThe fivst case chavqing The lclevmcq\ cvime, (See Appdr.<.)

| CCL\\‘FOYY\\CL forbids ane superior courTJudqe ovevwlmq ancr\'\ne_r )uciqe of the same .

(5ot HOS



L.

covvt, E.g, Tn Re Alberto (2062) 102 Cal, App. " HZi- 427 (“For one suPe\’;or CourT.

|
|
' judge, nomatter how well m‘i‘ended, evenifcorrect asa matter of law,
|

1o nullncy a du Iy made evroneous Yul\nq ofancther SUperlor covrt wc\qe

D’chs the second )uaqﬁ i the \'o\e % a one- ]udqe qppe”q‘i’e Court )

see also Peop\e V. Good willie (2007) 147 Cal. P\pp "f 695,713, To- QVQC\Q

+his SQ\uTQ\'y vule the 4™"pcA engaged in T\neﬁd‘\on +hat Judge

Prickett did not \’ea\\y overrole J_Uc‘qe Evans becavse -)-hey presmied

over diffevent causes, qchg-rmchcm without a difference that put

form ovey substance. (See Appx A «t 28 paxa 2 ) The evils engen c\e\'ed by

allowing This practice ave on full c\\splqy heve, The prosecutor was q\

lowed o YQ‘F)‘e) and by obtaining The indictment T, judge shop +o the

supervising mastey ca\encﬁo.\/ judge overseeing the gvand juvy,

juéqe P(f‘cke‘\" o Tormey p‘rosec uYor '\rﬁmsé\{, He proceec\eci‘ fo Keep ‘the.

L & ) ¢ . . \ L3 f o ° c
Petritioners d\sposrhve' demurrerand motian todismiss for Yack af+er-

Yitorial jurisdiction and deny it when hie was required by two diffevent

court yules To refer it out Yo o trial iudge. Cal, Rules Crt. 4115 (a ) and

10.951(a). Allowing such prosecutovial manipulation destvoys public

pevception of judicial fairness especially when the prosecution had
L} ] hd 7 ¥ " 7 T 1

the vemedy of QPFQQ‘, Heve The prosecutor appealed +o prevent the

diSvﬁissa‘ GF case#H| from beco\fm'nq '?\V\Q.\ cu\d ﬂnere‘?ore co“q‘\’e\’q\

estoppel ontheissue but after getting the desived vuling from

Prickett, she eventually abandoned the CLPPQQ\ bot not until afrer

Lonnie spen‘\“ Yens of ﬂnousomds of do\\ ars Opposmq —\-\r\e Qppeq\ Po-

titioner was eventually forced to tvial with a \:amed—ouf public defendey

ofrer expending al\ his vescurces when pv’NoC\'e counse| was oV owed to withdvaw,

The unwritten yule thatforbids a judqe of the same covrt-From over—

.T\ne L\T“DCH q\so o.ssevfed J’uc\qe Evans SQT as Qmaq\sTmTe ' He was achq asa

+vial wciqe \weo.qu QCiISDGSiTlve motion, See Cal,Rule Crt, 4,115 (a).

| , \6o‘f"!0f}



tTurning ancthey juclse of that court was eloguently delineated by the § Circuit

Court OfAppeals in Shreve v, Cﬁheﬁ_eis_p_r\gig_(g%;r 1895) 69 E 795,790:

Ttisaprinciple of general jurisprudence ThaT courts of concurrent o co-ovdinate
Jurisdiction will follow the deliberate decisions of eachother in orderto pre—

vent unseemly conflicts, and To preserve vniformi¥y ot decision and harmony of
action, > "

Petitioner requests that this Courtestablish this principle as a matter

of due process,excepy where the origina) judge who made ¥he yuling atisswve
7 ] o v J hd

is unaveslable or the leais]ature avthorizes an exception Fora specitic
3 J ]

veason, Heve, Petitioner vequested that master calendar/supervising Judg e

Pricket assign his dopln‘cd’l’ve demurrer and motion +o dismiss To Tuclqe

Evans botthat request was denied, (See Teanser ot of 601713 hearing before

Priciett, £ited in 47"DCA, Div, 3, Case# GO-51809, dep‘ubh'shed opinion \’epor‘recl

?R\ﬁooslly at 244 Cal. App. 229 (2016),)

Q2:MArtI §8, Cis.10 of the U.S, Constitvtion GranTs Cengress The

. Right And , sy _ —— . . . .
F—XC‘US\VGAP\UT"\OT\TY To De‘ﬂne anc’_P,UnTS’k Pivacies Pmc‘ Felonies
7 T

Committed OnThe H;g\\ Seas "l\s Reﬂ"e‘cfed Tn The Avticles OF The

Confedeyation, Congressional EnactmenTs, And Fedeval Common Law,

Preempting California's Exercise OF Jurisdiction Here,
1 -~ -

When The Constitutional Convention met on July 16 1787, it agreecl wiThout

. ° ” | - Al L - .
opposiTion that the national \egnslaTuYe ought +o possess the )eq\s)cﬁ’lve Ylj)hTs

- . ]
\,esfecl in Congress by the Confederation, (See V.S y qu\fes(|<i3’3)25’9 U.S 137,

M7 n. 2.) Avticle IX of the Aricles of Cov‘\‘Fecle(aﬂ'o'n pfovideci that, ,/The United

States, in Congress assembled, shall have the sole and exclusive vight and

powey . .. of appointing courts for the trial of pivacies and felonies commit-
1 1 v ]

)) L . e ° - - * -
ted onthe high sea s¢, (xd.) Although “orisdiction in admivalty and maritim

e

. [ T : - - - a \‘
coses was drstributed between the Confederation and +he jndividual Statres,

Pyt IX made ¥ clear thar, when felonies onthe high seas were alleged, the

na“\'l'ono.‘ \eqis‘cri‘u're had +he exclusive quu‘ed’ory powey since |Ts TV\CQPT;on,

Alrhough ot divectly velated 1o +he two questions presen“red w Floves supva,
A d 7 1 1 L4 ’ 7

" ¥he exclusive nature of fedeval Ju

visdiction in matters of admiralty was

A7 of HJ@‘



. . C ‘ N . P
explained indetail as a matterof historica) fact: The Two clauses [Art.TC§2

and Art. T §8 Cls, 10] ave the vesuvltof separafe s1eps mdependently taken inthe

Convention, by which the jurisdiction in admivalty, previously divided between

The Coerde\'qﬁon and the STQTﬁs was transferred to the ncmonq\ qovern-—

cent. Td.at 144.

Furthermore the ciminal statute at 1ssue in F\ores 18 U.S.C. §2‘72 contained an

oft-vepeated phrase that wou ld be vendered supe\’ﬂuous i¥ the STQTQS‘ by

virfue of emp\oqu The p\nrase W|ﬂnou1’ this s’ro:\‘e m CL\u'msc!scT\ono,l sTaTuTe

have the powey to cyeate ‘rewﬂo(\o.‘ 1ur|sc\nchon OVeY cYIME gccurring any -

p\ace ouTsxde the state. Section 272 prov\decf in pevtinenY payt;

The crimes and offenses defined in This chapter shall be punished as erein Prescﬂb@d'
FirsTs When committed upon the high seas. or onany other waters within the

qdeo.H’y and mayitime Ju\‘\sd@c‘hof\ o€ e United States ond out of the jurisdic—
“ion of any pcw“\'ucu\o.( s+ote,,, Td, at |45 n.l '

If +he States shoxeé +he power Yo define and pumsh ‘\Ce\omes on the \mqh

seas, there would have been noveason for Cowg‘(\SS Yo include the phrase “and

out of the jurisdiction of. any particulay state as no admivalty [maritime
~ 1 - /

evime would ever b out of the state’s jurisdiction.

Indeecl taken to Its \orq{coJ h°mH' i Califovuia is allowed subfe:"\‘-

matteyr \unsdxcﬂon oVveyY Qny homocide avy w\ner S0 lonq xS premech‘rq—

tion OCCU(YQC[ m Ca\u‘FO(n\a this state \nqs bch\e‘( admwfcdfy ;UYIS—

diction than the United StaTes as fedeval statutes at leastyequite

some counection To the U.S, greater than simply having been in

+W12 U.S, and having premeditated a crime that occurred on the high
A | -

seas. For example, that statute at issve in Flores required that the
g 1 Y4 - {

vyessel involved belong 1o +he U, S, orone of (¥s citizens, Another ex-

amp\e of sucha\required connection is 18 U.5.C. § 7. Petitioner is not

awave of any fedeval adwmivalty statute that would allow Jurisdiction

So\e\y becquse +he defendant had been present in the .S and

planned a crime to be committed on Q‘FO\’Q\\C)“—‘F‘C\qud vesse | with

' vvo connection Yo *-\\Q United States,

8 w46
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may California declare waX against Mexico and send its national guard

tyoops into all border areas to interdict s\f\ipmeﬂ‘hé' destined For Colifornia

using lethal force against anyone whe tries foresist them ¢

The need o c.cu’e'?u\\y consider which POWRYS cqu‘\’ed +o the fedeval

qov@(v\me‘m’ may pYopey y be sharxed with the states both p(cm‘hccx\\y and

as amattey of onqma\ ntent, was “H'\ouqh'H:u iy omq\yz.eé n Day v.

Bu{:‘cmq ron (C, Mass, \8’1\3 7, V. Cas, 222 226"

Cases avise whevye it is held that+the mQ‘(egfqn‘Y‘ of powe( toCongvess
Unaccompanied by any legisiation undey +he grawnt doees no‘\—\mp\y a

PYrohibirion en the states To &Xeycise the same POwWRY. Such cases, how-
ever, are not numevous, and whenevey the nature of vhe powRY qmn“\’ed
oY *heterms \n which Fne gvant Is made are ¢ q chayactey Yo show Yhat

- The framers of the Consriturion intended that it should be exclusively
axercised by Congress, The subject s comeleTe\y taken away from fhe state

legislatuyes as \f the Cons’rvru\'\ov\ contained an *Xpress onh\\:\’r\on
’ : ¥o That effect.

T\ne Dow court conc luded “\‘\nq‘\’ masT ot the powexYs conFeY\’QCl upon

+he government of the United States aye exduswe:q Ic\ .ot 229, See

a\ss Taylor v, United S’rodres(zot.co) 519 U.S. 301, gn—\zi (K.Thoma\sf
dissenting ) (Detailing the limits of Congvressional authority over

exime. but neting +he plenary power qvcm’red o Congress onder
Pcf‘\',I§8)_. |

R (2) Colifornia Comncf\' C)"usﬂ'-Fy T+s Assertion OF Jurisdiction On The
H\q\n Seas By ﬂelqu On Public Po‘\cy Justifications Such As The
DQT\rrme“i’a\ E-F-Fec‘i‘s ‘rkeovy, which Were Never Considered By ‘The

| Leq\s\a:ture And Do Net hpply Here, |

U'uc\qe PricketT soughT 4o )usﬁ'Fy his (u\mq That section 773@(«1) gaVv

California \uvvscitc"nor\ by Yewrr\‘mq +he legislative his*rory and purpose,

omnouncmq +hat The Aefermmmq factor inteyritorial ,unscl\c“hon 1s whether

+he comection beTween the cvime and the prosxc U‘i‘mq state s Stvovg enouqh

W
so that prosegu‘\'mq aw offense Commrﬂ‘ec( ouTsacle \Ts bovders is YeQSanHe

(Appdx. C at 15. ) _He cited o single case to support this qsser‘hon U.S. V.
Lay ton (i‘l?i) soq F Supp 212, 215-1, affd us. v, Lay#on $55F 24 135&@ Lir, ﬂ%’)

ovevvyled on o‘H\erqrounJr Guam v, Tgnacie, 10 F 3d c08, &len 2", lq‘?3) qufon
_ ’206-6 Bo'




'\Y\\JONed the ConSPY(qéy and mordey of a V), S, conqressperson n Guycmq A\‘Hﬁouqk Nno exffa—TerYiTor;o.l 1
state cyreated sub,ec‘\‘ mactter jurisd) c*non the court qppl\eJ common law jurisdiction under
o "detvimental effects ‘Y‘heoYY. e, The mordev c\eTV\mean\\y ympa.cTed the governments a.b\\n‘y o
Luaction. The detrimental e’FFec“\’s ‘T'\l\eo(y onqmoc\-ec\ w Strassheim v. Dql\y (19it) 221 0.5, 25’0

M\c\chm D(osecofec\ anagent: for anT Ninois COmpqhy who ccmspwec\ 40 sel] the state vsed
equ\omexﬂ‘ cxs i€ new, This Court a\\owed )oY\sc\\c\‘\on q\T\wouqh he had never set foot inthe
sfo:re ontil afrer the “Fvauci wa s comp\eTe Acts éor\e ou’rsw&e A )unsd\cﬂon but m’\’endecl Yo
DYoduce omd pYOAUCmq de‘\'nmen’ro.\ eFFecTs within |T ;ushfy a SYate \n pumshmq +he cause of
The harm as it he had been present at the effect.” Td, at 235.

Butjust 1\ years \o:\'ef —\-\ms Couvt exp\a\hed that crimes aqqms'r pY\vQTe poxT\GS that do
not offect qove\mmev\'\’a\ opeyations " most be COmm\'\”\'ed within the tevritorial jorisdiction
ofyhe government wheye it may p\’ope\"y exercise It U S. v. Bowman (\‘122)260 J.S. "H

Qs Cvimes falling within this ;uns&ncﬂonq\ vule included murdev.Td. Tn Bowman, four
defendants canspired while onthe high seas and in Brazil 1o defravd an American company
1 whichthe U.S, held stock. Because §35 ofthe U.S. Crim. Code did no’\’ mention The high seas,
defendants contested jurisdiction, Thev lost becavse § 35 fell within “eriminal statutes which
ave, as a class not \oq\cqily dependerﬁ’on Their \ocm\r\'y €or the qovemmenTs Wrisdiction, but

__oxe enacted becavse of the qovemmevﬂ's vight +o defend \'\’Se\faqoms‘\'.“‘ﬁaud whefeverpevpe’rm”fec[“:a

_Even assuming that Ms, Kanesaxi’s death hada detrimental ef‘FecT on & California vesident,

that is nov gove\'v\men'\'Q.\ harm within the dervimental effects Theovy She wos noY a government of-
Aficia),oreven a governmental employee. Her death while tragic, did not impact governmental fonctions,
Las‘\'\y Judge Prickett souq\n"r‘t‘o justify ;u\'\sd\cﬂon on infernational daw prmcn)\es That were
Qeveyr con‘\'emv‘o:\‘eé by California's 1305 Leq\s\a'\'uve and axe \nqpp\\ca.b\e beccwse -r\\ey axe
based on p\’osecu‘r\on of infercountry crime in which o nationa) government exercises juvisdiction,
not a po\\‘\‘\CCL\ suvbdivision usurpmq its nation’s exclusive powev Al IQ'FJ-que Packetts post—
\eqis \ative po\\cy tarionales syand in stavK contrast Yothe ex press D\J\’pose for w\mc\w section 778a
was ew\ou:‘red To address intey-state crime inthe ‘\'\\eﬂ—commé\ni'ql 0 S. Lanoving that pUYPOSE,
s po\\cy pronouncements_axe judicial \eqxs\qhon \m’e‘(\echnq his view € whatrthe Leq \s\a.\‘\)Te
ou\A ho.\le Aone \nc.a it CQ“S\AQ\’QA the 1ssve of c\e’r\f\me“‘\'q\ ef‘é‘ec‘\‘s Such \ud\c\q\ spgcu\on“\On—
made \\msd\cﬂon theough “detrimenta) effects” was ve\ec’red in Movrison v, Nat') Avstyalig
_ Bank L-\-ci (2010) 56\ V.S, 247, 260-61. The bonik o.\\eqec\ securities fvauvd when i¥s ‘fove\q“-— .
—\'Yo.c\ec\ shaves lost value, a\\eqec\\y £eom mflared valuarion of o V.S, business it bought, T\ms
Court, c.pp\yw\q the presu mpT\O\'\ o.qqmsT exﬂo:kewﬁoﬂa\\’ry\ held That the Secuvities Exchange
Act did noT ceate Jorisdiction becavse no .S, exchange —tvaded shares were involved., This
Court exiticized The Ciccoit coury’s in w\mc\’\ ¥ sought Yo determine whether Congress woold
have wanted extyater(itorial ",uviédiéﬂon to apply based on aneffects TesT,“ i.e, “whether the
wxonafu) conduct had a substantia) effect inthe U. S, o upon V.S, citizens, This o.pp\'oa.c\\ was
descxibed as Jud\cm\-specu\ﬂ\on—-vno.&e law, ) That same desu\p-hon &pp\\es \\exe
(D The only-tvialtestimony about impact of Ms, Kanesaxi’s death was fvom her niece, a Honé\o. resident,
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Q3 The V.S, Entry Into Two Im-e\mq‘\'\onq\ TreaYies Giving The Flag-ship Coun'\'fy

Exclusive Jurisdiction Over On-Board Crimes While OnThe High Seas PYe_empTS

Califorma’s Exevcise 0§ Juvisdiction Here uUndey Art. Y1, Cls, 2 of The Const.,

which Maxes Such Treaties The Supreme Law Of The Land,

Bath trearies That+the V.S, has entered into contain identical language quq +he flag

CounTYy exclusive jurisdiction over all matters occm’hnq on board while onthe high

sSeas (see*rext pq(\n) sup«q When these treaties have been qsseﬁ‘ed as a bar+oU.S. Juvis—

dicrion, the debatre oﬂ‘en focvses on whethey the C\pp\\CQ\Dl(’. \qv‘\quque is self-executing,

E. g. U.S, V. Postal (5 C\\’ 1979) 589 F 24 862, Theve, 'rhe U.S. Coast Gum’d boavrded a for-

elgn - ‘F\Qqqed vessel ina monner \)\o\c(\‘mq the Genqu“\“(QQ‘\'\} (no hot pm’sm‘\') seyzing

dvugs. The court cx\o.\yzed the quesTion of self-executing \cmqoaqe as one of con—

_ “\"(QCTUQ\ ntent \DQ‘\’WQQ“ nations, Id.ar 876. Receqmzmq "\'\'\o:\' ‘Y\ne_ self-execution ques—

+ion is pef\r\qps one of ¥he mosT con‘?ounqu in Treaty \qw, the court did o tortured

c.m\VS\s of vaxious countyies’ pmc\—\ces and laws Fo avoid \'\o\qu That +the exclosive—

sm’\sd\chon clavse was se\‘?—execufmq T+ did so eventhough, Onitsface, This Yanguage

would beay a self-executing constsuction because it purports to excludethe exevcise of

. - - . - e . ! ; ° » P )] ’
jurisdiction by foreign stares inthe absence ofanexceptrion embodied in treaty (sic). 1d,

at 817, The K“ow\edqe_ That the Wicit drugs weve m‘\'ended fov V.S, consU\‘“P'\'\c’“ maxes the

Postal yesulr undevs*rcmdcd:\e it velied hecx\n\y on Yesult-oriented veasoning, Buti¥ cor-

vectly observed that Congress, which has avole in passmq atreaty alsohashe power to

enact laws \J\o\o:‘rmq one, Td, a¥ §18n. 25, Bo-\-\zecqose vo such conflicting svatute eXtSfed

the fostal coury could not ¥ely onthat observation. In this case, there is no question +hat

o conflicting fedeyal starute 13VS.C §m) q\ves the U.S criminal wnscbcnon hac\ +he U.S, de-

cided to prosecu‘re }\Aétflona\iy, Aft. 6, Cls, 2 o‘F—\-ke Const. maxkes treaties 1—\\@ Supfeme Law of

the Land, | Co.\\forma having no power to moArFy a U.S, treaty, should aclopTec\ +he meaning

of §778q(o.\ intended bv the LQQlS\Q'l'UTQ cwmqu +he violation of m-rema’noncd law em—

bodied in the treaty, See e 95 M\mqv N, SC\‘\QOQQ\’ Charming Betsy G8o) 6 V.S, 64 (“An act sF

1
Congress ovght never +o be constyued - 1o violate -rhe \aw of nations if any other poss;b\e con-—

stVuction yemalins ) V.S, v VqsqL)ez—Ve\qsco (e \‘HH)\S F3d 833 $39 (" TIIn the absence

of an exp\\cn- Congressional divecti ve, couvts do noT give extvatervitorial effect to any s¥af-

ute That violaTes pvmcrp\es of mTerno:honQ\ Vaw "), ere, California acted as if irweve an

mdepenéen-\- sove\’e\qn no:non fyee o violate m‘\—efnod'\ona\ law. US. vYon»se-F(z&C\ros§321 EaJ%sa

Califoria ;usﬂ‘ﬁea vejecting both of Petitioners pveemphon avguments (exclusive Ccmq‘(es—

sional powey and treaties) by asserting \ts general po\\ce powers, Those state powers have

nevey been held To opevate world wide, More over, +he 1™bcA vefosed o CcmS\C[ET‘I'hQ 30+

pqqes ot arqumen‘\' in Petitioner's veply brief on +he i issue, claiming ¥ was "o vew gloss on

The argument, (/’(ppx A ot 36 n. \6) Theve was no new q\oss The opening briefs 6™ axqument

was “The Supx’echy Clavse (AxTY1) And Avt I § 8,Cls. 10 0f The V.S, Cons, P{ec\uae N State Feom

Exermsmq Junscl\c*hon Over Awn A\\eqec\ Cyime Occu{\'mq OnThe Nigh Seas... OnP\Noh—'US

F\aqS\\\P ' : | 22 ot 4O




The 4™dcA also relied on o single case o disreqard the treaties, Skiriotes v. Flovida
(19491) 313 U.S. 69. The court \nTerreTed SKkiviotes as a blanket Yu\mq denying all
p(wq*\'e poxhes sTo.nc\mq o QSSQY‘\'TYGCL‘T\ﬁS Bot the 1ssue heye 1s not s“'o.ndnvxq Pe —
+1tioney ls noT SeeKmq To enforce T\r\e Treafies and be p(osecu“recs inthe Bahamas,
Rathey, the issve is w\r\ethe\' atveaty can \imiT o state's powey undey the Suprechy Clavse,

And a\ﬁ'\r\ouq\\ the 4™ pen velied on California p\’ecev\dem‘ Fhat does not bind +his
Cou‘r*\' noY is \¥ more pevsuaswe Than fedeval qppe\\cc\"e prececfem's (SgeApprafBCl)

 The 4™DCA's veliance on Skiviotes was m\sp\q:ec\ because thevre 1s no indication

that the anti- smuqq\mq Treaties ot 1ssve ho.d om\r\‘\r\mq todo with international law
pvmc\p\es such as \awmcﬂne flaq state, The issve n Smno'res was whether Florida could
enforce a misdewmeanoy violation fox vSing diing eqU\?men‘\' 1o havxves+ Sponges commemqlly,
The crime occurred wmoye thaw 3 miles bot less than 9 m\\es off ‘\'hequ\'\: coa ST b\/ a Flodda '
vesidewt using a Flovida- \icensed boat, Flocida claimed Congress {ecoqv\\zed (ts 9-wile

coasal \Dowéev when 1T 1omed the Union, This Court did noneC\de The bmc\ev 1550, but
only that +he statute was aot i conflict with fedeval law,

SKmmes does not soppoﬁ' The one—pcuro.qfo.p\\ SUpe.Y(:lqu\ treatment the ’-) DCA gqaye the |
'\'Yeo:\'y issue, Relying on US, v. Bowwan, +lhe Skirictes court ex plained that+he Flovida law

was”a criming !l statute dealing with conduct m\w\oos Yothe government and co.\ao.b\e of
pex peﬂo.ﬂon without \’eqourc\ o pox‘ncu\ox \oco.\\‘ry 1d, ot 78, (Bowman exp(ess\y no\'ed that

muvden was not T‘nod'ﬁlpe of crime, ) Moreovey, SkivioYes, polnting ¥o the boat's Flovida S
vegistyation, noted that“a vessel of sea. is \'ech&eﬂ as paxt of the tecrifory of +he Srate, :td
Contyary Yo the Y™MbDeA's yiew The wmaxim that aYreaty overrides co(\‘F\lC‘\‘mq state law s
well established, E. 9., LA Sutherland Sﬁro:\'uforv Consfmglon §32:0 (TTed. 2020)( The powey
of’afveoj‘y Yo overvide contlicting state \qw basec\ on the Supremacy Clause, is we\\ se¥—
tled” )(c\’rmq in 0.5 a string of V.S, Sypreme Couvt cases qoing QS‘FO:( bock as Wave v, Wylton
(\196) 3U.S, \9‘1) And as ’(QCQ\'\'\'\Y as \‘153 Ahis CoUY’TQXP\CL\h@.d Th\s Court has soudfha:?
+he law of the flag supercec\es +he Tervitorial p‘(mC\P\e even for purposes of ociminal jur-
isdiction of pe\'scmhe\ of a mevc hanpt ship, because it 15 deemed 1o be a. part o*?-t\\eﬁ-eﬂ\’rofy
of that sovereignty, and not +o lose Thod” chavacter when in navigable Wocter's within The ter(i—
torial Vimits of c\.noﬂ\e( sovere\qn‘%y " Lauritzen V. Laysen (1353) 345 V.S 571,585 CDenqu :
negligence w\'\sc\\c\'\on under The (ques Act vo a Danish seaman \wmq in New York who \omea a
Danish s\'\\p in New York and was m\urec‘ on boavrd while ma Ho.vcma. Cuba pov’f) Fuﬁhevmove
this Courthas dismissed criminal cases involving treaty violations \:ecquse \ay entering into @

tyeaty the U.S, "had \mposed a“’re.\(nTo\’\cL\ limitation vpon its own qu‘thorﬁy. Cook V. U.S, (1933)

288 V.S, 102,121, S:mu\cu\y‘ Colifornia courts dismissed C\’\m\no.\ cases chaxqing a\cohol smuqaimq

for tYeaty v\o\od-xons even befove Cook. U.S. v, Schouweilex(s.D Cal. 1927) 19 E 24 387 and U.S.y Fevng
(N.D.;Cal. 1927) 19 E24d 925,

@2 Flovida has stretched Syivistes iwro leqislation invading The exclusive Congressional power tndex Avt
I’§ 8 Cls. 10 Ye, cyvise ships originaTing in Florida, See State v Stepansky (Fla. 2000761 Sa2d 1027
23 st 4O




The 4™ DCA also mistaxenly {nvoked The 'p‘fesump‘ﬁon against pveempﬁcm C\afw;(v\q again
_that the state’s historical po\\ce powers, |usn-F\ed its Qpp\)cq‘hon (Appx A ot 37-38) Butthat
pfesumpﬁon does no¥t. o.pp\y when '\'he fedeval qovﬁ‘(\nmev\‘\’ has \\\sfo‘(\cq\\v regulated the

%e\& Toa significant deq(ee U.S, v, Locke (2000) 529 US, g9, 108
An CLSS\)“\P‘\’\O\'\ chnov\—weempT\on 15 no vy \qc\ﬂec\ W\(\Q(\ “he Stare regulates in an area whexe

“‘+hexe \\o»s beena \\\s—rory o~? significant -?ede.ro.\ presence....The state Jaws now in question

bear vpon narional am& \m'emcchonq\ max ime COmme‘{CQ and in this axeathere 1S no \)eqmnmq
assumption that concurrent vegulation \oy t+he state is qu.\ d exeycise of its po\\ce powers,

As s\nown cx\:ove Colifornia e.ncroac\'\eﬂ on Conqress exclosive powex to c\e-Fme and pumsh felo—

nies onthe high seas and vefused to vecognize s obligatrion Yo Yecoqnize +yeaties underthe

Supvemacy C lavse. Fetitioner prays that This Court will cortect this, pveven‘rmq more violations,

OLN LCLW Enforcement V|0\od'es *he Sﬂ’ 61" and H "Amends. Bv Sohcrfmq Fr\\ll\eqed

Tnformation From An Obvious Defense InvesT\qo:\‘OY And Calls Bim A’rTrml

As shown inthe Starement of The case, Bill Price ‘anc*noneé as a defense invesTigatoy

from August 2006 when he wentonthe cyuise with defense counse] unti) 2011, And contyaxy Yo

Yhe p(osch“\'O\’S YQP{ese\'\’ﬁr\'\onS Yo the Trial cour T, she Knew Price was (eveq\mq p(N\ eqec\

de_fense m?ovmo:\'\on mc\uc\mq conveysations with Petivioner and defense qq*m\“nes Price

t+esti€ied To a nomber of +hese convers ations ot yyia) for the purpose of incriminating Rtitione

The prosecutor Knew +hat Petitioners \awver Maxk Werks man cor\S\deYec\ Price paxt of the

de{:ehsﬁ Team from FBX yeports m which Price vold the case G.qen'\‘ "werksman indicated he

views Price as poxY of vhe de‘?ense Teaw, Wexksman intends o m’que“’hcﬂ’ KoconTes' conversations

with Paice axe ?(w\\egec\ (*SOS?Z,Vq\,S{,Ex\\.\Zcﬁ@sh 672). Although Price claimed he Told Verksnan

.« . ! ° . - * » 13 .
e was not Feritioners iwesHigaror, Werksmans declaxarion (anexh.to the 995 morion +o dismiss)

and Price's mo)o\\\Ty Yotell the same \ie twice reveal othevwise, E, g,on w8108 Price 4o\d ¥he

FB8XI Yeny \'\m\e\'s arrovneys Keller / RackaKus pwrpose\y did not hire ?f\c.e ‘oeccm se -\'\ney viewed Wimas

o wirness (*50582 \ 5, Exh. 49 o COA0T3). Bm— w\r\en Price "\‘esh—?\e& o:\"\“(\o.\ he Smé Wewsmcm

“srcoctored i g6 Price woold not be an inwestigatay so Rrice could be “an ex pert witness, (See

Appx E foxa <opy, of he Werksman Declaxation, ) The prosecutor had al\l of Bill Price’s in-

consistent and a¥ times weredible stories Yo the FBT and heyown investigators, yer

she did \'\o‘\'\!\mq at Tial to covvrect Rrice's pe‘f\U‘(\/ Ns*\' \ike she did no\'\nmq to syop

him Trom cammitTring felonies to coevce Nquyev\ ro vell the SYory she needed to establish

Jurisdicrion when she avranged ¥he 2013 cxm\bus\\ ot the couyrhouse,

On 2\\3‘10\3 of\“\'\r\e‘(eqoesﬁ'e‘e Depu’ry Distyicy l\\'\'O‘(‘(\Qy Susan \’f\ce 1 [DI\

‘Lv\\]es'\-\qq‘\or Rober‘\' E‘(\cKsoﬂ] '\'e\&p\\onec\ B\ Paice.... T ‘(Q\\’Q\'u\—eé to B\\\ Price Yhat

Y was \mpemd'\\le Fhot he ¥ Fyain From *'e_\\\w\q DDA Rice or any one on The OCDA

\Wnvestigative Yeam, ) Gy mformation that e may have obrained while accompany mq
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his partnex and ex-defense '{r\\lesft"‘ga'\'o'r" Sysan McQ uRRN on any ﬂf\ps qssocn‘aired

with the m\lesf\qoc\‘\ovx of Micki Kanesaxi’s death. (#505?2. Vol. 5 Exh, Héqfcoa—-

\0'1‘4 )(T\'\vs aémomhon wculd o\a\nous\y \V\c\ucle The {QCQrd\nq of PﬁM\/ Nquyan

wod \>y PricR wm which MCQ\JQQV\ lead ¢ Nquyu\ +o say that Patitioner +old her

\DQ‘GO\’Q "(“I\Q, C(\)\SQ- \I\Qwou\d ‘/\Q\IQ Bx\\s onP\e ‘Hq(ow Micki from +h< boq‘t’ YQ‘\”

ot 1“(\6\\ +V\Q“-promo'\‘ed Ass‘ls“'&n‘\" D, A. Susan Pnce Piayec{ 1~ho{f‘(ecorqu for

+V\€¢UW )
Two c\cws q?\‘ﬁ( D.A. In\;eshqq'\‘or Ecick son ad \MOVHS]'\QC{ Bi\l Prick nottoye—

\

veal éa?en se \Y\‘Fo(mod’\on ACSD Tnvestigators Voe\\lf(now promofec( +o Sqg,

\103\\‘\’\ and Quwn \am‘i‘ck\f\; on ‘2]\6/20\3, wat Price at his home Tov o peraerc\nkgec:l

wnterview in which they vequested and obtained details about +h< Janvary

200 frip t0o ;v\‘\'ar\n'ew Nquyen,cmcl +he {Q,QOYA)'n\q of “'\Qf) XY WQ” as Peti—
32 ; , . LT

+\\or\e('$ conveysations with McQuean owlC( Bill Prick t{/,{reqngr upown re—

‘t‘UW\\'Y\O\ to F\ova’t‘ch. Price claimed Pgh.fio‘ntx‘ fro\'c\_ Mc Queen she should viot Tel)

\
Wis Vawyey (WQ\’KSWMV\ ) tx\)oui‘ thea mtervirw before leaving, and _\tm'h'q”y
i rd - - / 0 -/

awwen PY(C'Q Qovrg‘(onfea P-Q‘\"i‘\"lbn(( qgou‘l’ fmp]fcq‘t'fnq PD_’I\C{, P-Q;f‘;fioﬂQ(.dQ"

A nieé ;‘\", bor ’(O\{:“‘{’( Mc GQueen +o\a \,\\m she also heq(d |“\‘l he culm”""&d '}h 9

(= 50592 Vol. 5, Ex_‘\. 49 ot CoA=1670-11. ) Thu s, a¥tev giving lip sexrvice to proﬁ»cﬁ'hq

Potitionec’s privilege, Ovange County lawenfovcement ;n‘hen‘i’(onq\-\y invaded ¥, A ve-
1 ~—J i 7 B 4

view of Bill Price's +vial fresfim'ony shows that ADA Susan Price —Fu”y expioh‘ec’ +hat

mvason,

Before trial, Petitioner’s private defense counsel woyed +o dismiss. the indict ment
[ L

_because of tha \.n'fen'h'dnql mvasion of +he detense qviJ v iolation c:_‘F Pm‘v”ege,_

P . . s
peinting aut that California follows +he yule that the investigator is a person en-

Compassed by the Eod'forney client] prtm\eqe he stands inthe same posvﬂon as the

o&’romey €oy prPOS@S of the qv\qus-x: and opero:hon of the pnvt\qug,J Peop le v.

Mevedith (\’m%’l) 29 Cal. 3d 682 690n.3, This motion was £iled ‘on /21 J2017 qm{

_assected \J\'olo\'ﬂ'ov\: of +he "57‘7 G-ﬂ’omcl l"/M Awiend s. CSQQ 18 CT 4504, ) Thrs

\I
|_mo¥ion WaS AQmec\ without an ewdenhqu heou(mq on ‘1’5/20\‘7 (\ CT l\3 a_
} 25/>o-Fq

——
L hY



N

and Petitioner has féeﬂf\'{ied’exqmp\'es of privileged conversations with Price
1 ] T ~

w i ch 1€ +hey actually oecurred, Price testified about and tended to (nerimivate
J2 — » _ )

-
|

Petitioner all of which occovred long afrer Price began tnvestigating in August

1

. [ L4 , A . LY . ’
20006 whewn MQ, McQue=n and Petitioners took the same cryise as Petitioner and
. y y : ,

Micki Kanesakl, (See Appdx. A ot 58 and Patitioners Aog ati05-132 and veply ati20-t3)

g

o An Weathey ford v Bursey this Court {e\ec‘fec\ the avgqument 'qud‘ any Hime
7 - et -

o pyosecyforial agqent obtains defease information, a Sixth Amend, violation 1sauto—
‘ . ; ,

chﬁca\\y es-\-ab\(s\néc{f, (t‘ﬂ“l) 429 UL.S, §45,552 (EW] hen conversations with covnse] B

have been ove‘(\r\eoxcl, the consff’rquoma‘MTy of the conviction dependson whether

the overheard counversations have produced , divectly or indivectly. any oF+he evi—
- 4 4 / . o7 U

. « AWM .- . . ,
dence offeved attrial ) WeatherFovd, an ondercover aqgent metwith Byrsey

7

and Wis counsel to discuss defense strateqy bur Weather Ford never communicated

=7

any of that wfovmatisn to his supervisor or prosecutors. nor did he testify aboot
4 13 7 g 4

it when unexFed’ec{'\y testified at tial. Icl. at 54§, Accof&t’v\g\y, no éThAmend.vidlq-’ |

_tion wastound., But this Court vejected t+he gove\’nvﬁenT,S’ clawmthat, whenevey

o thixd pavty obtains defense mfaormation, the visk o f disclosure to avthorities

t.S on the cv(\'mfv{a‘ cli‘;enclma‘\'. So ,whi\e it {S C\ed\’ SoMe p(QSUAfCE was (€ —

quired to maxe out a 6 Awmend, Violdation, The Weather ford court had no oc—
1 4 .

casion To define the contours of the form oc deqree of prejudice Yﬁquf(ed:

Had Weathevford restified af Bursey's Trial as Tothe converdations be‘tween'Buvse)r
and Wige: had ahyefthe Srare's evidence aviginated inthese conversations; ha'd

These overheardcenversations pbeen vsed In any oThey way to the sUbstanthial detti—
voent of Burseye oreven had the prosecution learned from Weatherford, an un-

devcover agentthe details of the 'Bursey- Wise conversations abouTéicil pYepa—
xations, Bursey would have a imuch strongey case, T4, ar 554 ,
’ ' T a

.4

Here, it makes no difference whether Bill Price was hived or paid as an in-

vestigator, There is noquestion That he was a government agent developed

by FBT agent Rick Simpson o waintain contact with Petitioner. (See Price's
T T g 4 - -

4

- 3 - - .’ : ’ R :
gvand Jury Testimony (n June 2013 — X was asked by CFBT Agent] Stoxes and
< 7 / = f — ‘

by Simpson That if any information came o my privy that T should contact
{ 4 (A - € L} L4 .

" (D See alse U.S, y. Morrison (1981) 449 U.S, 36]

. " ,
+hewm and Vet +thew know, 3CT 4€7-9€, )

276543
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'copy of which is in Appdx C ot the end) The wmotion wa s dented on the c;rouncls%%cd’ Biil

, Poice +0H p(oS‘QCU“’OYS' he was not «a de&nse mvesﬁch‘or qwc! 'H'\Q rﬁcovclmq o\cl}my_

Nq\)yQV\ was nc'l’ wov K PfoAuc( \e TUASQ S‘t'o‘t'\er a\(QO«Ay $O rulec{

The H™" DCA, in re\;\ewmq This 1ssve conflo:\’eci +hi's motion wt'f'k A separate

_wotion o tnvasion of the defense camp based on the p)qcemen“r of Petitioner in

the same county \cu\ cell as o snitch working for the shexifF's dept. named anhony King.

( See MotionTo Dismiss For Interference With Defendant’s Right To Counse|, Tm propeyr TafilTration of

The Defense Camp, And Outvaqeons Government Conduct filed 3)18 Il5; i3 T 3081, ) The superior

coutt conducted a'fouriday Q\J{AQY\T{QW hearing on the snitch motion under Massiah v,

.S, (1964) 377 0.5, 201. Tn'¥s opinion the A™pch eciticized Peritioners briefiug on

@ W ' . IS N . - 3 I3 A . [y
the background facts caackrning the Bill Price awd earlier {ufiltration motron as

deﬂc\evd’ and conFusmq t0 say The ‘equ (hppclx A a:bs‘j‘) The L}-"‘ Dcﬁ Tken 9we: +he

- w«mq filing date o€ the (wfiltration motion as 6/2//17, The corvect datr Lov the

1\\ Fncrervy\o’nonl qncl cvl‘rlctzes Pg-hﬂone(s ccun:e.\ -For c\‘fmq excluswefy Yo

the exhibits from +he Pena| Code 995 motion denied by Judge Srotler Ve rs

eax hhev, (Appdx A o.+5'£) /’tppo\(qéﬁly the QThDCﬁ m(sfcxkenly beh‘evec‘) 'rhed- as X -

result of the foor- dqy euxden'hcwy \\Q(X‘(\V]q Tucqu King c<:mc|uc\ecl mphcrf’y

that Peice was wot o defense javestTigator, (S’tﬁ hypclx Aot 5'7 last para, 5'019-—

Stantial eu\éence suppc'(‘l‘s' Svdgr Klnq: \mphcﬁ conclusion Price was not

Kocontes's mveshqq’ror ) But Kocomes was nevey granted an eu\c\en’riqu

_heavwmgen vhe Bill Price motion, So Uudqe King could not have qu{ an rmp\ncrl‘

conclusion about Price's status. And a\thouah +he 4""pch criticizes the brizfing

fov purportedly not specifymg what pri‘vf‘egecl statements Bill Price c’\&ulqec!/
L] ¥ , T L A l A >

Potition’y's bn‘eﬂ;\q exP\qc'wecl at length how €ivst the FBT groomed Price as

a law enforcement ag ent aud +hen Jocumen‘f‘ecl Price's conversations with Pe —

1-|+\one( on such subjects as how Petitioner met W&‘i“nes‘: BrevﬁnQ” /0\ pe yqv«p"\

qdmsm:‘m‘for and hicevsed P.T. Frvend of Bill's who Petitioner. hired +o do a po/y——

g¥ayph qv\c' < lai med q‘(’ ‘1‘“«\ that Patitioner said he Jusrcjrql:bec( Kanesai<|

"
b\, + he qm(.le.r amd —F[,ppecl her OVQYquYc‘ ) +he Nguyen m‘\‘ervnew 61/ /Vc&)ueen

- | zath-m_ g



The prosecution not only exploited Bill Prices Knowledgr of defense activities
- v { ¥

and his communications with Patitioner about Ms Kanesawi's death and Petitioner’s

)
veaction To the wnvestigation of * but iralso used Price to flip Amy Nguyen from

e o ——f
a defense witness To a prosecution witness in the ambush meeting at the court—

house in Febrvary 2013, (See pas. M-16 supra, ) The D.A. and lead SherifFs favestigator

monitored that meetring n vea)l +ime butdid nothing To intervene when Bill &ice

comm\"""ﬁé geve(ql crimes Souchas o‘F‘FQr\mg a bribe cmcl.ly:nq to \tn‘Fl\)enCQ Nquyené'

“fQS'\'\MonY/s-for\”th«\‘\" ‘o ‘am/ Qv\‘FO(CQW\Qn‘\’ knc( ‘From +he Qommen"("S f\/c)uyen mac'Q |

was clear Price had prw\ously had similar coercive conversations with her s'\/ck

as oY The Sqn\Ja(y 2.00‘{ mQQ‘hnq before Price fU(nec{ on "?IS yecovrdey
1 . B

Pexitioner asserts that using his defense investigator To spy on Petitioner over

o three-year period ; including reqular reports about defense investigative achons
L] | Rl  §

and conversations with Peritioner and his counsel, thew allowing Price +o com—

wtT coimes to convingee t+he cnly w(‘t‘n ess who Cou]cl create Qu(c\ence needed
R /4

Locyurisdyetion cmcl_ fully exploiting the Sruits of that criminal conduct is

. . X " g

ovtYageoss qovernmeny conduct violaty ng the 5Tomd 4" /}mencls, as wellas
.. . . Q

a 6™ Amend. viclation of t+he vight +o counsel ¥

This Court has never identified the typesof conduct +hat would qual +y

as svfficiently outrageous governmeat condvet Toviclate dye process, other

U
Rochin v. California (H 52) 342 V.5, 165, 1712 CFom'\\a\y pumpinq the de Fendants sto -

mach to vetvieve hiryain he swa \owed W s su(—’FmenHy shocking,) Irenico.\\y:

. NPT N g '
than 0 Yequive that it be sufficiently egregious That it shecks the conscience

other California courts have adopfed X \\berql view of conduct S‘vF‘FlCSQT\‘\"Iy

shock ing_to wayrant &\sw\\ssq\ on due pvecess q(ounds E.qg., ouiqs vV SupQrIOV‘

3 : ;
Couﬁ’(\‘l X’(o) 188 Cal.fpp. 3d 422 (Tntentional interference with counsel of c\'\o\cej
Movvow v, SU?Q(I'O\’ Cou‘(\’(lqﬂq ) 30 Cq\,/'\pp,"iﬂq

i?_sz(D‘A. used her tavestigator +o
)’ - ‘. I3 -
Watentionally spy ondefendants conversations wivh his attorary inthe covrtvoom:

. 7 "q'
@ Petitioneyr b\’ouqh‘t’ [~ sepoxo{\’e motion o dismiss on 'Fede.l due process qfooncls ovey +he cum‘)us'r\

mee‘\—mq on é/zl/ZOI"l +hat was also dented without an evséen‘\'\e.ry hearing. Cl T3 anpc{x C. )

o 29 otHo, '




Peaple v. Nelasco-Palacios Czot 5) 235 Cal, App, 4’ 439, 445-4G (D.p. a\rered an

\atrerrogation transceript to show a confession +hat wou (d Justify a hife sen—

tence, thew gave i+ to defense -counsel in the midst of plex negotiations
¥o pressore the defendant to take a deal), Yet here, +ha 4™ DCA. +urned

o blind eye to the prosecutions pattern of explsiting its Knowing imva-

sion GF AQ{:Q;\SQ |€n{;ormad'}‘0h QY\C\: ”lQﬂQ‘ witness ‘\‘qmpef\'h‘q"?hcd‘ H’coord\'-—-

nated, all +o enable Bill Price +o0 obrain a sub stantial six-fiqure reward

A5 the J\:QAS w\'onq{:ul/y manage to for £oit Petitioner’s assets awnd +he
p(os&c\)’r\on 1—0 wronq{:uuy convict o \mg\n vq\ue cx'\“t-ornay/fqrge"\"

Colifornia purports to ho\c\ +s prosecutors. to the h;g hest sﬁ-qnc]q(d when the

?fofec\—\ov\ of o.cﬂmmal defendants cons‘t‘lfuhonal wgh‘fs Is mVO(veJ E.qg. 9 Movrow

supra, 30 Cal, App. 4 et \25‘{( The prosecutor is no‘ron\y the ée&ndqnfs o.clVersa.'ry

byt 15 also +he guavdian of the defenclomfs consTitutional nqh’rs ) Un‘Fo‘(‘l’unod'Q}y,
, '\‘\’\o:Y maxim is not o.pphed n Omnqe. Couvrry

Q5. The Subsfcmhal Risk OFf Prewdme W hen Conﬂdenha! Deﬂnse

Tnformation I's I_n‘renhona\l,y Obfo.mec‘ Pmd Communicated To
: The Prosecution By I+s P\genT Warrants Dismissal Becayse The
B Extent To Which The Tnformation Was Used To A Defendant’s

DettimenT May Neyer Be Known ‘And Any Lesser Reﬁme_lcfy will
Not Defer Such ?roéecuforiq\ Mrisconduct,

Although natall of the \ewef Ledeval courts use all o‘F“\-\qe 'Fqcfors seveml

~

cwWeuits m‘te(pre'ﬁ' Weatherford +o \'equwe anlv sis of 4 Factors when qssessmq

an o\\\eq'ea 6" ) Amenc{. violation qss_ethnq an invasion of +he defense camp,” (l ) WAS
~J ~J

tvial evidence produced divectly or indivectly by the intrusion; (2) was the intrusion
J ) Y =) j (2,

¥)y the quEY\'\men“\‘ ‘m“TQn‘\‘l’ovxa.l . (2) did the pmsecuﬂon veceive otherwise confidential

wformation about trial pmpqrq'rmns or defense sw«rhagy as a vesult of the i m’nmsooﬂ**

omc\ ( _) weve +he ove\'heo«c\ conversations and oﬂ\er mFormaTwn usec‘ n av\y othey way to

the substantial detviment o'F+\'ue cleFenc]omT ? U, S V. Kel\y (D C. Cuf l%’é) 790 FZJ l30

137, The Keily court did not, however, dm—ermme the weight to begwen o each

’ﬁjcﬁ HoT




factor, or whether any one would suffice Toestablisha 6™ Amend. violotion, Tnstead,
4 T > rd

1T vemanded €o¢ o aew tvial preceded by evidentiavy development and o yuling on
3 7 T 1§ ~F

he 6 " Amend, issue, Td, at 138, BuT +he Kelly court d»id not discuss a civi| case

involving a civil vights claim vnder 42 U.S.C. §1983 in which o D.C. panel held
” !

that’ meve possession by the prosecytion of othexwise confidential knowledge
) 7 1
about The defense’s stvateqy or position is sufficient initselF+o establish
f ¥

. . . W - P .
derviment to The criminal defendant, Briggs v. Goodwin (B¢, Civ 1983) ¢ 95 F 2d
486, 434-95, |

Rathey than qup‘f& per se Yule such as the Br'{qqs court cfu'c)l the Flyst Civevit
14 1 7

focuses on actual ‘p{e'\udfce ququ less of +he nature of the Tnmsfom bufonce a
) ~ =~ 4

defendant makes a prima facie showing, the burden o f prooF shifts +o the prose—
. H 57 L ’

cution to show That the fll?cﬁ'\y-dﬂ‘q\'ned t’n‘{:o‘(mo:\’\’on was not used +othe defendants

dettiment, U.S. v, Mastrolanni. (lsar, 193‘*) 749 F2d 900 908, The Ninth Circurt also

vses a similar approach, but to make a prima facie showing, the qovernmenta gent
1

must have acted affivmatively o intrude into the attorney-client velationship

. . . . nig " T ™ _ . .
and thereby ¥o obtain the privile qec‘ information,. Both +he 9 and 4 Civrcuits have

~_discussed the four Kelly factovs seqiatim implying that each factor is indepen—
! ¢/ —t = J

770 F 24 1469, 1471-72, cert. denied 475 0.5 1088; U.S. v. Brugman (4'¢ic 1981) 655 F2ds4g

546, The Second Civeuit appears tofocus on whether the intvusion by lawenforce-
e L) (4

wment wa s fnTEanonal) and f so A would follow the pey s (U\e, bot f um'nfem‘fon-

al o{iusﬁf-(:iea a s\f\cwing o¥ actual Pfe\uc\{ce is vequired by +he dé‘FQnSﬁ, U,iv,
G"nsbe(gg(lhdcfr. 1985) 158 F2d 823, §33. On the other hand, the Thicd Civcuit ve—

jected the avg umé‘ﬁ*‘ that Weatherfovrd veguites a defendqnt to show prejudice in

al cases, U.5.y, Levy (3"Civ. 1378 ) 577 F 2d 200, 209 -219, The Levy Courtexplained ;

Wethink that the LWweathevford ] Court was suggesting Py negative imfevence that a_ 6 Amend.,
violation would befound where, as here, de¥ense strateqgy was actuvally disclosed or
wheve, ashevre, the goveynmenT enforcemenT officials s0UGHT contrdential INformation, La.

at 210. Dismissal washeld To be the only appvopyiate remedy, xd,
f L (] 4

__The Tenth Civcuit qc\opTed a very simi lay approach to +he B’Vd(frcuf‘i‘-l bu‘f‘sfoppec{

(3.5, v, Danielson (3¢, 2003) 325 F 3d 1054,10711. Danielson did net discuss the Four factors of Kelly,
30 ot yo) )




short of mandating dismissal because it could not determme dve +o the wnadegquacy of the

_state court's fact-finding procedures whether the taint could be neutralized fora

~vetrial. Shillinger v. Haworth (107civ. 1995) 70 F 34 1132, 1422

LAl prosecutor'sintentional jyrrusion into the atiorn ey-cijentyelationsh ip constiTuTes
adivect interfevrence with +he 6™ Amend. rights of a defendant and becayse a

£fav ad\ié?%i'—\*y 'F(oceéd:i’ﬁg" is afundamental vight secured by the ¢™and MTIAmends.;
we believe that absent a countervailing state interest suchawnintrusion

MuUSY constitore o pey se violation of the ¢ "Amend. Id, '

+he Ninth, The Eighth CircuiT appears to place added emphasis on the defendant’s

While the Fourth Cireuit and Eiguth Civcuits tend to Follow appvoa ches similagro

;ju(éen +o prove specific Fresoc\fce, U.S. v Crow Doq (I 776 5’7"0"') 532 F, 2d 1182, 148,
A pr=y pretile pleyveltt, ¥ 9N s T AL e, 22 ds, 1Y

And borh the Eighth and Sixth Circuits woold require an intentiona) intrusionas

wellas a specific showing of prejudice, U.S.v, Singer (57¢; r,)ﬂ%) 185 F 2d 22§ .

cect. denied 419 0.5, 8¢3; V.S, v, Sveele (67Civ 1984) 747 F.2d 580, 586, c ect denied 467

{4 . P ) - ° N
V.5. 1209 ( Even whenthere 1s an \v\fg\(\hor}m\ mYyusion by the government ito the

attovney-client yelationship, prejudice +othe defendant must be shown before
t— - 7 — s

a0y \(_Qwad'y Vs qranted.

Petitioner submits that inthe case of an intentional intrusionthdl produces

sumed for +wo yeasons, Fiyst it is often difficolt 1o Know and prove how +he
Y PR ] | pro w th

Qaccrss to p\'fvf\e;gre;!_ infor mation was Qsec{ o cggﬁef{ndqv)i"s devfme‘n‘l‘, for

example, whea Bill Rrice provided +he recording of Susan McQueen'’s Interview of

{
« . . S J * . \
___*yaistic seizur of .PQ’V),’f,!OV\Sfi..,_";zr*Si-_(b@WSQ, i+ had been put Q“’r'f?-'_x_‘,’.'i“_i

accouat), The sudden €lorry ofacrivity there afrer showed thatthe FBIL

Ay Nguyen from Tawary 200% only afewmonths had passed since the oppor—

(nvggj\'qq’rioﬂ wasf_‘g{Fromwo_Uec- Pfrffﬁce 's \Y\‘Forwnqﬁonr, mciuc& \’nq‘;.- Ns \ies to ma K€

Petitionef seem guilty lixe an inferest in extradition freaties, not wanting his |awyer

to be told aboyt investigative Tasks, and adwitting +o having told Nguyen the

__.aF any other syuspects; and encovraged the civil forfriture AUSA o pursve

a_case inwhich the court concluded had no basis but suspicion. Had
- ) 3\ OFHQ}TWW*V S R,




, N |
Peritioner had access to the money still held by the federal government, he could

\r\u.\le qow& Yo Tﬂa.l wﬁ\m Coxmse\ of Wis Q\r\ome W this state Q(\W\mql P'rosecuhan

The second feason Yo presume pre) vdice From an intentional mtvusion (s that

otherwise the p(osecu‘hcn has perverse \\r\ce“‘\'wes to cheat, but snmp\y be cace—
¥ L +

ful not to gt caught; ov have p\quéib\é deniability if they are équq\(ﬂ‘. The only

}

way to ef\cec'fwe\y defer infentional mfvusnov\ is F the pmsecu'ﬂon Knows +hat

vules like harmless error will not save their I-gotten convictions, T a court

can 1dentify all of the prejudice and structure anew +rial so that any Taint is elimi-

/ v\a‘fec{ dismissal need not always Yesult froma perse vule of violation when in-

tentional intresion occurs.

As faras o 5™ and 14" Amends, Violation based on f\'\a Qgreq\ousnes of the

prosecutorial inyasion, the test anneunced by this Court in Rechin, | e, the “Shotk
L} 7 T g 7 (4

’ L4 \‘ ' - e . N el « - \ v
The conscience Test, the very subjectivity of it has militated against velief

in nearly all cases since Rochin, Yaritioner submits that more objectively

wovkable test would be o YeqUITR sowme :\\Qelcx\ i,e, action violative of ex—

KS?t’t\q \aw conduct as paxrt of ‘(’\(\&‘prosecuchn's oy its aqu\T’S actions or

unﬁ\mca\ c:onclud' unée\’ Qpp\\cqb\e oles of pmchce When prosecutors

Violate +the law \v\‘\‘an‘\'\onqny oY purpose‘FU”y vislate their e‘v\mcq\ du‘nes

Hat should shoex the cown science \)QCqUSQ T damages pubhc Con‘FldQﬂQQ

in The faivness of the criminal jostice System ane\'qHy, and by definition

C(eq‘res an vnfaiv qcl\)cm‘\‘qqa in the speu-F\c case,

Ta this case, ncﬂ‘cn\y did the p\'osecuhon team Know that Bill Peice was feed ~

Ang tham pm\n\eq«\ )Y\‘FO‘(MQ“t'IOﬂ and Communth‘\‘ions but whan theiv cwn efforts

to secure Nc\uyfens coopevod’lov\ failed ‘\‘th cv((omged fox Prick o ambush her -

at the coucthouse where was undex subpoena and unable to \eave, and commit

severa)l crimes of witness ‘\’owmpefmq while +hey sat \&\y ‘151‘@:\\»{\3 To 1t

onfold, Afrerward ‘oemg all too hoppy with the cutcome, they aever cven \rored

to £ind cut the extent Yo which Peices imp(ope‘(‘ inFluence colored hier s’ro(y/

onif e emp(onA the same rechmc'ues 1 2009 hew they wet,
- 32t yg’ ,



Q6. PQ‘\':'H'O\'\Q\"S.R\‘S\({"'S Te Duz Process And Effective Assistance Of

Counsel were Uiolated When The Tyial Court Tnsisted The Trial

Resume Only Two Months Into The Pandemic Under Dramatically

Different Conditions Than Those Enjoyed By The Prosecutrion

Tn Tts Case-Tn-Chiek, Tncluding A Plastic Barrier Preventing

Patritioner Feow Commmﬁc&‘\‘\‘ﬂq With Counsel During Trial,

Social Distancing That Tacreased The D\‘s‘mnce Torors Were

From Witnesses As Moch As 27 FQQT And Sometimes Blocked

TV\Q\\( Vlews And W\Aesp\’ead MasKing Ewm In Dehbe\'q‘hons

Wi ch S\wdy Tnhibirted Commynteation,

7 ‘ LYy
Even in a pcmdem\c, the Consty ’rUTlon cannot bhe pu‘T' away and '(-rorq otten,

Row\ox\ Catholic Diocese OF BrooK‘yn V. Cuomo (2020) __ S C 63, 67,

The p*(os‘ac\i'\’\on baqqn \\'s evidence on 2}\0}2020 and *(esTec}\ on 3i‘i/2ozo, after

Cck\\mq 1§ witnesses, (HRT 804, 1§ RT 3241. ) ‘T'\r\e AQ{:ensQ Bec;om \1'5 evidence on Ma\(c)) ‘?

(\‘\ RT 330‘&) Byt on 3l!6/10 “\'na' was suspenéecl due to +he CoviD -] panclemlc and a

~ sheltex-in- p\ace avdey effective Cowﬁ'y ‘wide and on’ th[:.o the GOVQY"O( issved «

State-wide ov(cle\' (2\ RT 3‘1 11, ‘3808’) On 3 13)1010 +he Wniet Justice OF Cq) fornia

: S\)qundec\ cd\ \\)v.fy ‘\"(\ou's for 60 J«y.s‘ (S'ee Prppc(x D ovdevof 3/23/100.1'2 pqvq \)

" On Mavch 30, the Chief Tus-hce. ordered +he GOAqys 0 Yun From t+he \asféa\\/ on

which the statu oV y dead | e 1o the Penal Code would Yun. (Sfe Appdx. D, ovdeyof

3/30z0 ot 3, pava B and A, 3, ) Because Prtitit+ioner had waived +he statutory dead —

line and had wndicated his tntent +o do so vutil normal +ria / procedvres

e s‘umec;, +his ovder e‘F@eC‘t‘fveiY av "-i-L\or‘(zec( an Qx't-ev\s;:)n o whatever ‘Qngi“a

necefsafy +0o (estore norm| pmce_&u(ﬂ.ﬂ Own H [2_1 120)_%—\'& C\\{QF JusticR Qxi‘{\ndeé

cx fmfnal tvials byiqv\ C\dc\iﬂ'onal 30&:\\/5‘, (;‘-}Pfc/x, D/ O{Jer o{i‘?}iq/zo at 3’ p«va,‘-)

Teial vesumed before +\ne”‘wry atter « 10-week breax on 5/22/10. W{-Eh Petitioney as

, the £iest w(*ness (123 RT 398), 3189). On May 26 .ﬂ’, the "\'n'al juci\q‘z ouﬁ—\\'nec) how the

cou(troowm WOU\A BQ. con"ﬁ'qurecl Yo accommodate soc'\ql A{sfan\'ng and sq@&f‘y

'P*(ocedufes suvvound ing mas«mq \/\omdlmq exhibits with q\oves emp‘nqsmmq

33 o -F \L'l/d



hd

the yse of the overhead pro\ec“t‘or as no exhibits would be handied by Jurors,
a\\ pq{‘\'\)C\PaY\‘t’g would entev and exit the courtroom singie £ile and G Feet
o.pq('r e¥c, Only the examining ad“ro(ney and the witness were excused €rom
masking, and ov\\y while the e@xawmination was vndey way, (See 22.RT 3%I5- 3%83
The C.O\'I‘F\QU(OC\'\QU\ put 7 jurors and YWk H alternates in the qq\\e‘(y, behind +he bar
_and coun se\ all spacec\ six feet apart, T€ all jurers were in the box as usaq\ the
distance £rom +he witness stand to +the farthest jurer (seat | ) was 17T Feet: The
yury box is a\so elevated. But when Trial resumed  jurers 6-12 and all 4 alternates

wue distvi buted throughoutr the qo.\iexy n ?\oor—\evel seats, The disfance
_ fcom the witness to Yhese

e ju(ors mnqec& Lrom 27 ro 45 feet, Patritioner and his
counsel wexe (equwe& to sﬁ' b feot O.Pou"\’ masked and sepqm‘\’ed by A p\qshc

c\eoX scyeen, Juvors i-H were \n the box ¥ S wo.s in & chaiy \n fhe wefl m Hon‘)’ of

the box, (qu\n)y in rhe center, Turors 6- q wexe inthe first vow of +he qq\\er,
WAt H's Taad § dnrecﬂy bewind counsels’ tables,

The Jvdqe estimated #6 to
be 2% feet Lxom the W\'rness #+ 7 +o be a7 Fei‘\‘ H 9 to b'a o more than 29 Fezt-

and #9 +o be 32 €eer. (22RT 2847 also see court axh, # 11, In Appdx, £)
Touvors 10 and |l wexe 3 rows behind H'\Q bq(‘:ﬂ'lz was in the 4™

Cow back
which the \odqe estimated +o b2 aboot 35 feex Cvom the Wtfness—(zu?rgeﬂ\

The q\‘\“@(nc\'\‘es who werR pot U\\‘\mc(\'e\y needec\ weye estimated to be 39-45
Seet from the witness srand (zaRT BXL\K)

Defense counsel objected that the \urors in the Fivsy qu\\efy ‘oW ‘could see
any notes that Petitioner would write and see intecactions betrween ey and

Patitionef in ways box juvers could not (22RT 3876-77 ). Because oF Peritionerks
hWearing loss (z:. RT 38’57) some of these Juvors would beable 1o hear any
q"r\e.mp’rs at oval Commvmco\hon with PQhﬂo*nE'F, awnd 1‘\'\6\1 covuld see

deFen s@ counsel's com poter S’éfei\n (22RT 33’77 3856-87). Mrhough counsel
weve told +o avoid biocKmq juvors’ V\ews problems ‘with both witness yiews

ond V\eox\mq oceurred, on 3 msro\v\ce_s‘ Juvers v The qcx\\t‘ﬂ/ covid no‘i"heq\f,

ond 3 ‘?‘\V\q['\) had to send o\no‘\‘Q +o the \Uéq{ ql)ouf‘l'f‘ (2"( RYT "“Q-])
Souvov # 8 was unable t0 see the witness, as wellas #3( 24 RT 9255, 4592).

Turor #12 could not hear some (vaﬁ‘q\ Tﬁsfpmony (30 RT S41{). Obvious lv.

+he ability of qqi\ery Juvors 10 hear, see, and assess witness c(ed\lm\n-y
without distraction was \mpcured

Defense counsel moved Fov &m\SW\Q‘ ov al tRynatively a contimvance be-
fov —\'st\mony \(esumed\ paff\cu\ny C\Ne\r\ her mo\b\\\’ry 1o commumccch& with
Petritioneyr w hQ‘ﬂ other witnesses -\-es’r\?\ed (22 RT’S‘KSG) Mso +he Cc\'\‘F\qU\'C\-—
fion vestricred her movement during examination dye t+o \mQ—O‘F—anh‘\‘ iSsves
Coan A woy +he pmsecuf\on was not (zzRTBKS"I) Counsel pom‘t’ecl ovt that
juvrers axe in +he box in paxt +0 Keepthem separate from avery on< else

- | /34 oo )




and even though the courthouse was closed %o the public) Micki Kanesakis
€m~m\y weye n Yhe c\ql\ery and interaction with/obseyvation of them
would be \‘\(Q\y +o occuy (22 RT 285%). Counsel summed vp hey axg Ument
by poiating ro the fundamental unfairmess in ’Forcmq Patitioner to Testnfy
undervhese conditions w‘(\en all of +he prosecuﬁ-\cn s witnesses tes+ified
onder natmal conditions :LTThe crux is the drastic change in how the case
will be done berween the prosecu'\'\cms KRy witnesses and [ Petitioner],
There is wo way +hat this can be a €aiv ba\qnce_ i how these witnesses
axe being evq\uq‘\’ed not because of any bcdy s fault, Jus+ because tha’s
when this started and that's where we are, [Peritioner] shouldnt have
1o pay the pnc& €or that. " (227RT 3859.) The court denied +he mistrial
mo‘r\oﬂ and \mp\\cﬁ—\y vefused +6 aranta continvance (22RT 390 ).

The tyial ',udqe s AQS\‘(Q to comp\e‘\’e +he Frial froman administrative
Niewpoint is Undersi’cmc\able the prosecuTion had spent tens of thousands
of do\\axs b\’mqn\q witnesses €vom oveyseas, and weeks of scarce court
dcw s had been XK PQ“AQC& But those ccmcerns cannot overcome vhe ob-
NIOUS p\(e\uc&\ce Flaat vesulted Croms (D) ¥we impairment ofover half
Yhe ! \U‘(ors Qb\\\\’y to c\eox\\/ veceiye t+he ‘\"QS‘hmcmy and -Cu\\y cbserve the
witnesses soas o qdeqood’e\y assess cred\\m\r\'y (2)+he elimination of any

 commounicatrion between Perivioner and his counsel during the TQS‘\-\mony of

othex witnesses, preventing any q‘m\\'\'y of Peritioner to aid inhis own defevnse

duving such testimeny; (3) +he unfaitness m\xewew\- in The d)fference in

Lo\'\d\“\'\cms between -\-\ne proseau‘rmns K{v witnesses’ \"QS‘\’\MO“Y and Peritioners

+es1’w“onv and (#) the Q“‘W\os phexe of -Feo:r cmmefy, and stress Thod‘pﬁr—-

vaded Scm\e'\'y during the eax \\/ wonths o€ The pemcLQmm_ as death tolls

and infection yates stead} ly Yose es;xqu\\y cons;ciermq that many of the

Jurors were vetirees who were pq_‘('\‘\cu\od'\y vulnerable to infection

and even deodh by virtve of age (cmd any vaKnown \mder\v ing_conditions),

S\qm-?acqn'\'ly ‘\‘\f\Q couvrt nevyey n\quweé v cwi \u'(ors -FQH- +h ’\“H‘»Qy were

anable o COmpe+en+]y serve due To added health concerns £yom +he

Domd{m‘c. ov even & any believed that +the combination o{:c\{lq\/ and

Do\Y\dQW\\C. ctress would n@qcmvely affFect their abi h*\’y to recall or weigh

D(\O‘r evidence, The goa\ was -,;mpiy gt the +vial eompie‘l‘ed ne matter whatittooir.

The Confrontation Clause qrcuﬂ's ‘ﬁ\e accused mora than ‘us"r t+he cpporfumi’y +o

£ace his ACCUSRYS. It mcludes the oPPo‘fTUM T‘y not only of Tes+ing +he reco)lechon

and er*rmq the conscience of the witness, but of compellmq him to stand face to face

wrth the j ;m'y novder that ‘H'\Qy mcxy looK at hlm omd ]uc\qQ by his de meanor Jpon the

S'Tomd and +ha manney in whsd\ he qNQS' his ‘fes“i')mcmy wheﬂ\er he s wov+hy of be—

\eCF Ohic v Roberts (I%’O) H48 .S 5?0 6Y. And an mpor'l’cm‘i’ qspgc‘i' o‘FmaKsng that
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cyedibi] ity defermination is the ability to closéiy obsevrve and hear the

wrrness "’cq(pv\q into accouw‘\' all of theiyr sensory ;mpressmns As Tudqe_ '

Lea.med Hand observed “The words used ave by ho means al] That we rely on

N WaKing up ouy mmds about The truth o‘Fchuesﬂon that arises in our or—

d\narv o.ffo.ws. and ¥ is abund cmT\y \sertied that a juryisas little confined

0 Them &S We ave, Thev ma.y and mdeed shou\cf +axe into canS\deYo.'hon

The whole nexus of sense i \mpreSSlons which fhev qu-Froma withess, This we

have again and again clec\a.red and have vested aur affirmance of‘(—‘m&mqs

of fact O'qudqe orofa; Jury, on the \\yPOThQSIS +hat -Hn\s paxt of the evidence

way have ’npped the scale,” Dyer N. Mac Dougall (2 Civ. 1952) 20( E2d 265,

2 (a‘l. i The s \mpmr ment tothe qq“ery juroys leh'ry 1o use the “whole

nexus of wnpressions "that ﬂxey novvno.\ly would have had jn+he box was siq -

mﬂcqm', especw.”y given the added d\sTar\ce t+he sometimes biocxed vnelevated

wew +he d)f‘Ftcu\'\'y heaving and The consTant stress of being exposed toa

po‘\‘en‘thny fatal, contagious disease, The stress of being in public durmq @ pan-

&am\c wrt‘h s‘oh\'ﬂe wnfevmation about transmission methed s av\c\ in the wake of

+he Soverner's shelter-in- Piqce order nech"lve |y affected eveYyone Mcfquq

Pe’n‘nov\e( who testified for 5 days mcsﬂy cyoss—eXaminaTion, AT cne Pom‘i’ he

felt il while -resﬁfqu and was ordered back tothe Jai | For medical e\/qlucmon

Ptppenchx G shows a chart that was pubhshﬁcﬁ dcu\y showing the daily counts

of COVID cases (new) and deaths in Orange County. Any juvor who read +he

local ©.C, Req\s-rev would have hkely seen r‘- or heayrd The same in For mation

on local *elewsuon news, The second chmf shows the incidence ofO.C Jail

cases where Peritioney was held. By mid-—':)'u\'y it had infected nea.rly \O% of the

m.\\ popu)cd'mm as pnsw\e\rs were unable to socially d\Smnce mas Ks c:ons;srecl

of torn- -p bed ‘sheets with fiber counts so jow they werk Tyans lucenT’, and the

depuhes who served as guards mesﬂy refused to wear masks., The local Sheriff

inFformed +he head of the heal+th dep“r -rhq-r he Wouid not enforce hey Pubhg mask

mandate,

zNSc?PeﬂTloheTS (1aWt +o communicate with counsel was ehmmad'ed by +he

tyial ;ques Sa‘Fe“ry precaufuons Counsel ol:,ec‘l'ed, pow\‘l‘\nq she and \’Qﬁfloner

weve Comple'rdy bavred from communicating when Tesﬂmony occurred be—

cause ‘i‘hey weve qumrec‘ To SOCIQ“Y distance and \uvors sa‘i"‘rmq behind "i'hem

even duving breaks. T\r\e q\ath'\'y of a cn\mlnal defendant to cemwmunicate wvﬂ\

ceunsel during Trm‘ is “one of the defendants pYimayy advantages of being

present at the trial,” T\\ineis v. Allen (1970) 3%7 U.S. 337, 344. Calvfornia

Yecoqmzes the constitutional impovtance of this vight, but chose o ignore

it hrere for exped.ency E. 3 Peop\e V. Romeyro (1984) 153 Cal. App. BA 157,76i
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C“2tis The defendant's ability o mstantanesvsly communicate with counsel vpon

o s ponTaneoys undersfanqu of‘ﬂ-es*\'\mcny and the proc:eequs which must be
pfo“\'ec‘l’ed ")

The masking and sccial dfsrqncinq‘ witheut an alternarive meanings of communi—
Ting such as m\cmphcnes and ear pieces; was the equivalent of shackling Peti-
tioner: “The Constitution, in order to he.\p-rhe accused secure a meaningful de&nse
P\’O\ndes him witha \'\th +o counsel. [Cirations) The use of physycal restraints
diminishes Tha‘\’nq'h‘\' S\no.ck\es can interfere with the accused’s ability to
communicaTe With his \awver. DecK v, M\sswru (2005) 544 V. S. 622 63I.

Unlike Ovange County, +he fedeval courts did not Yush To resume jury trials
afrer the pcmdevmc stavted, Tn the Central Distric¥ of th?om\c. the Chief
Judge sus pended al) jury tvials on 3[23/20. See C.D. cal. Orderof the Chief Judge
26-042, Afrer interim suspensmns the Chiet Judage mcleﬂmTely svspended
Jury trials. €. P Cal, General Ordey 20- o9, ?/26/20 ( “Uati) Furthes notice, no jury
trials will be conducted in criminel cases "), otThey districts {-‘o\\owed suTt,
E.g, V.S v, Weoslard (W.D. Wash. \[5{26) 2020 US. Dist. LEXiS 207436 2620 Wh
6’5728865 ("rhe axcival of +he covip-19 pandewmic weould havemade any Jury tyial |
\mposmb\e £vom Mavrch o the pre sent dq\/. citing_General Order li- 20 dated 1/30[20),

When tvials did vesume in the fedeval sy sfem,-\-\ne courts insured Thal safety
pretocols did not interfere with the defendants’ constitutional rights, Eg. . US v.
quvow (D D.C. g13]21) 2021 US, Dist. LEXIS 152420*\245 202\ WL 3602¥59.Tn BCL‘(TGV)

The court VQs“"(\c'rec‘ cour tyoom access To the ) Uy, coun sel qu wi rnesgeg quutrec! mask-—
ing and social distancing; as wellas \NesT\’eQH\\\W\. much _like occurred here. But onlixe
Th\s cese the JQ'Fendom’f cmci his counsel had The vse ot an intercom That was wireless
o allow in stantaneous communication. And To o.ccommocfa'i’e the pu‘:‘lc the \NesTreqm |
was a\so sent 10 ansthey covrtroom in the same boilding, dubbed the “overflow coort—
voom.” Extva pvecau*tons included quuwmq pcu"hcspomnq covnse| to confirm that
they were vaccinated. Thos, the harmful omissions that Took p\qce in Petitioners
“\‘Y\a\ weye COnTemplaTecr cmd pvevevﬁed In_ Barvrow. '
Q7. Petitioner’s 6 T mend. Right To A Public Tvial Was Violated By The Trial
Court's Failure To Ensure That Persons Without Tnternet Access Had A Loca—
tionToView The |jvestream, Failvre To Post A Netice About How Te
Access The Livestream At The Closed Courthouse Entrance, And Failore
To Iden‘hfy The Persons At The Entrance Who would Purpoﬂ'ec\\y Te\\
Mew beys of The Public AboutT The Livestream Website, |
Before +he pa.ndemnc., the trial court had allowed NBC vides camefas and . photog—
Yaphey with The 0.C. Register inthe courtvoom duving Trial (22 RV 3517), Butwhen
“via) vesumed in Mo.y 2020, That Per\mussaon was yevoked. NBC was qrcmTec] leave
- 4o vecovd fromThe hve{“‘eeci which is normally net permitted (22RT 3820-2i).
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P\cCG‘(AmQ o the Trial iuc\qe %‘\ne courtroam could accemmodate MO in Thecapmfy,?y
but with S'oc\a\ L\\S‘\‘umcmq on \y 24 pﬁople aside From stafE With il pox‘l’ncapqﬂ‘fs and
+We two Kanesaki fami ly mtmbei’s ‘H\e "f‘c*f’ct' wa s 22, The Pros-ecuﬁon was c)vm\'l‘ed one
’(suppor‘l' pryson "(Sat. \ioqh‘l’,&(ebu-rhxl witness who had already ‘*‘QST\GG&) (zzR‘ra‘zu? i, \

while the trial Judge asserted that left one public seat, how any mem bev of the pubv
lic would get in was never expiained as the courthovse was closed +o everyone

except pavties with scheduled hearings, witnesses, wvovs “and counsel with

heumqs scheduvled. (22 RT 3340, ) The reial judge cited” Emavc;‘mcy Rule 3 of

the Ccalifornia] Judicial Counc\\ as qu\'\ncn’ry Lox him-“o devny access +o The |
pubhc. L:) '

The vequwemen’r o‘? a pubhc Tnal is for the bene§i+ of the accused 7 that rhe public
may see he \sFa\r\y dealT W\‘H’\ and pet Umusﬂy condem ned and ﬂ'\nq“\"’rhe presence
of inteyested 5pec+od'ors may keep his rriers Keenly a\\ve, o o sense of their re-
sponsibility and o the \mpo(Tane o€ heir funcions g In Re Oliver (1948) 333
V.S, 357,370 ».25, Tn Wellex v. Georgia, this Court identified fouv cxiteria That
must be me.“\' to justify Ccmp\e\'e closure of atrial ova partion of it (1) There
musT bean c\le\’r\qu inTevest -\—\ncd' is |ikely to be pre;uchced 5 (2) the closure

wmust be no:(\’ow \v +ailored, i 2, no broader han necessary o provect Thal
W refes-r (3)° -H'\e tyial court must consider \'eqsonab\e alfreranwes 10
closing +he p(eceec\mq s and, (4) The tvial court “must maxe findings ade -
quate o suppc‘(\' The closure "’ and allow a YQ\J\QWW\q covyt to defermme wheﬂ:er
;-r\\e c\osu\'e was propev Waller \.Georgia (i934) 461 U.S. 39, 43 whenthexe is a
contempovanecys ob\e.c‘r\c’n Yo the closure which there was heve) the exrovis

strueturel and Yequives \'everso.l Weaver V. Massachusetrs (2017)_ 0.5 A3ISen
1339, 100-12,

-

H

The 4™ DCA vecharacterized this closure as only pox\'\CL\ TOdehy the claim,
I+ also ervoneously stafed that § public seats avai Lo ble, (See Appdx. A o 10\ \02.)
The courthouse was closed to rhe public, Ne one wha did net have business was
a\lowed in, Wherheyr there were | ox 160 seats open is ivrelevant to theissye

because the public could net get in, The on\y way the public cou ld access

the Trial was theough livestream on the couvft's websn-e but +here were

ne notices pcs‘r’ed on The courthouse doov ng documev\fq'hcn as to the unj—

dentified pRrson whe would supposed ly Fell } \nguiring pu blic at+he dooyr

t+he website address or even how or wnen those instrucTions werR given

and most important, no ?\o.ce for members of the public who had we infernet

access ox access fastenough To gotowatch iT, Even i€ +he public had been in-

formed of the ivestream and how Yo access it, There was an entive segment

__of ¥he population ~Ythose public members withsut the Yesources toaccess

+he \ivestyeam for whom the closuve was complete and qbsclu’ne And in veality,
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The enrive public was exc Juded because the Comp\e“\‘e absence ofany proof

That concrete steps were taken to inform the public of the \ivestream ve-
vealed That its main puYpose was to allow NBC to complete its Dateline re—
cording. while creating +he illusion of pubhc gcCcess, This was & complete

—

clogure for a significant penod of ¥he trial, including the enYivety of Petitioners

TQS‘\'\mony, v

Hexe, boththe 3% and 1™ Waller criteria were viclated, as well the 2™ The

closure was not ncc(row\y Yailoved, Indeecﬂ, i ¥ there ‘fea\\y were § pub\\c seats

available then the courthouse should have been opened o the public so that

courthouse spectators and the media could spcn‘\'omecsusly enter ¥o observe

portion efrhe reial as ofven occurs in high p‘(e‘F\\Q trials, The courtdid netcon-

‘sider veasonable alrernatives whether Fhat be a continvance as Petritione

Yequested, or &esqncc\*mq an @mpty Courtroom &S a Public livestream viRw-

\\nq \ocq—\—\on With the courts essevﬁ'\q\\y c\osgd +here were many emp‘i‘y

courtrooms that coutd have accommodated social d\s‘\'cmcmq For pubhc ob-

sevyers, Nor were the court's findings sufficient Yo \US‘\’\‘FV tThe Q\osure Me\’e\y

civing an ewmexgency Yule and noting the need for sofe‘ry p(ecqu*nons due o

the pcmc\em\c \S not sufﬂc\em’- if masks and sccial dnsmncw\q weve encugh

o p*fo‘\'eC“\' he j Juvors, \itigants cmc\ witnesses, \¥ WQu\d have \aeen encugh to pro-

Tect The public also.

The Baxrew case discyussed above at Hg veveals how fe&eral w\a\s during

“+he pqv\dim\&, protected the Yight toa public frial, First, the court wal ted

\mT\\ MoTe was Known about Fransmission of +ne vivus qna wWa s determined

safe toveopenthe courtheuse, ngna an over £low courtroom where +he pub-~

\i¢e could wcd'ch the livestream, And For those unable to make it o the court;

and could not access \ivestream, a telephone access was established to

a¥ least allow the pubhc, to hear +he proceedmgs 2021 US, Dist. LEX\S 152420715,

The Alabama federal courts Followed a very similar practice; also Using_an

oNeY Flow courtyoom For pub\\c livestveam access, E.q, H LS.V Richards (M,D.

Aabamo. 2020) 2020 U.5, Dus’v LEXS {58872 U.S. v. Bledson (M,D, Alabama zozi)

202\ \)5 Dist. LEXIS 5683690,

Othey federal courfs not only-used overflow courtyooms for live s¥reaming,

but cvecmve\y yemodeled courtrooms to allow social distrancing while

stil q\\owmq juYers Yo Yemain.in clese P\’OX\W\\W Yo wirnesses, For ms‘nmce,

+he District e¥ TAaho p\aceé socm\\y distanced jurors throughout the well

and meved counsel and +heir Tables into vhe qod\exv U.S. v. Babichenko

(D.Tdake 2020) 508 F Supp. 3d ‘7‘14 177, _This &dqp‘rq‘hen would have aveided

The many preblems ereated in this tria) caused by substantially in—

creasing jurors disrtance €vom witnesses and blocking their view,
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This Courthas never adopred the distinction berween o compitte and

pocm—\cd closure that +he 4™pca yelied U pon n di\nymg this claim, But

With the fech no\oqy avatlable -)-oc]c\y, there is no need Fo e\iminate all public

access To any povﬁon of a criminalf T\’\Q\ even during a pandemic. The on \y

possxb\e e><cep1—aon would be the portion of a ¥rial involving secyet inteili-

gence information or ether data the disclosure of which could +hreaten national

security.

Conclusion: This case presents a number of issues that weuld allow

he Court to claxify areas o€ +he \aw in which There are definite splits

of avtherity &mm‘\q +he vaxious federal circuits, as well as define the

parameters of constirutrional prov\smns s\qm?\ccmﬂy impacting concepts

of fedexalism and the | impact of state actions on foreign velations in an

evey-increasingly symbiotic world,

Finally, t+his case was net the epitome of overwhelming guiltas é\esu\bed

by the 4™ DCA, The fact that +he FBT, with the Full yesources of the federal

goverament; could not sUTVIVe a civi) stondard of ProoFon summary yodgment

im its asset forfeiture case, speaks volumes about the actual strength ot

+he case when yules of evidence are €cllowed and compefent counse | are at

+he helm. No €ovensic e\ndmce Ry’ witness, or witness without significant

mo¥ive ¥o \ie connect Petitioner to Micki Komescxm s death. Significont evi-

dence svupporting Yhe fact that Micki was seen alive by crewmem bers ot

least as late as 11:00PM was never introduced ot +rial, This corroberated

Petitioner's explanation ¥hat she fef+ the cabin abovt i2:30AM and went Yo the

bo?’?e‘i' where she apparently atr) which is why she had ondmes‘\"ed Food in hew

stochh When the locale med\cq\ examiner was asked what i§ Miexi had

eqvan again after vhe 3:30 PM dinner his yesponse was, “Then all bersare

of§!" Peritioner PYQyS ¥hat This Court will intervene and prevent +he con—

tinuation of this miscarriage of justice,

Doted: JTonk 13 2023 Rgspec'\*?uily submitted,

Joly 5, 2023 | Kot G ccoritts

Lennie Kocentes

Patitioner, Tvn Propria Peysona.
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