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QUESTION(S) PRESENTED

|. Wass it proper For the State o intewtionally, mislead the

Coutt when i¥ required that petitioner show ‘}'\'\Q:\pce.sumpﬁon

of reqality” Whan the real issve that was preseited wees that
Fha judge agarovated petitioneré sewtence without o

juey Teiod in order Yo detrermine the aggravating Cur'cumsi'ames

1+ would use Yo a,v\\r\wr\ce, petitioners sevtence?

Petitioner \es shown Mok he should hove rectived o
Yeial peior Yo Semfencing according to statute pursvanit Yo
31-13-15.1 (A) NMSA 1978, in ord er Yo allow o3ury Yo £ivd the
aggravating Ciccumstances necessary fo enhance

P:z:\"i Yioners sentewnce .,

2. Does PariYionec refain the right o o jury determinedion
on The aggravating circumstoances surroundivgthe

- offewse or concerning the offender aven Though Petitione
- d7d vot stipulate Tothe relevant facts in his plea agreement,
but racther e stipuloated Yo The Llewents of ¥he crime 4o
which he pred, V\o;\' Yothe ogaraveting factor(s) or

Ciccumstence(s)?

The Court inthis Case chose +o accept petitioners plea
agreament as o valid waiver of the cight Yo ajury
derermination of ¥he aggravating circumsTance (v order

Yo awhance peritionar’s sevtence 2ven Hhough the record



did not show That petitioner Knaw Thet he hed $he rig\(ﬁ'
Yo waive That jury Fric) Yo determing the agaravotivag
Circumstence and second Thar by pleading gquilty he was
Uitimadel y waiving That pacticular right,

3 Should The \ower courts have dismissed peFitionacs case

Whewn they cleocly stated intheic cesponse thet:

"There is wo dispute that the plea cgreement lacked a
spetific waiver of Trial by jury Megarding eagravating
Foctrors” amd " Similerly, Yhere is wo dispute thed the
district court did et comply With the procedured
cLquirements 0P Hhe version of 31-18-18, .in place

ok the, Hww of Sentencing”

Cotitioner hos continuously arcau\w +his specific Factin
his habeas to +he courts +o get thewn to tnderstand Hhat
his sixth ameandment right hed bean violated and Hhat
We requested it +o be addressed avem Yhrovah the cppeeds
court im Now Mexico agreed 9osed on State V. King , 2007 -
NMCA-130,142 N.M.699nd Hhe United Stredes Supreme
Court a8 ogreed in Cunningham v. CaliPornia , 549 V. S.
270,127 S. CF, 856 (2007) Hnet the Court violated patitioners
Sixth cmendment rght +o have ojury deferminetion
Whebher oggravating Circumstances 2xisTed iv enhancing

pPetitoners Suntence,



LIST OF PARTIES

K] All parties appear in the caption of the case on the cover page.

[ 1 All parties do not appear in the caption of the case on the cover page. A list of
all parties to the proceeding in the court whose judgment is the subject of this

petition is as follows:
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Jurisdyction
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oS{Z The N2w Mexico Suprene Court). Judgwment made

On, Fq,\grua,ry 16, 2023,
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IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[ ] For cases from federal courts:

to

The opinion of the United States court of appeals appears at Appendix'
the petition and is

[ ] reported at ; or,
{ 1 has been designated for publication but is not yet reported, or,
[ 1 is unpublished.

The opinion of the United States district court appears at Appendix to

the petition and is

[ ] reported at -_; Or,
[ 1 .has been designated for publication but is not yet reported; or,
[ ] is unpublished.

[X] For cases from state courts:

The opinion_of the highest state court to review the merits appears at
Appendix £x.1_ to the petition and is

[ ] reported at ; or,
[ ] has been designated for publication but is not yet reported; or,
B¢ is unpublished.

The op1n1on of the NQ..\M NIXTCO SVpreimg, court
appears at Appendlx_E_n..L to the petition and is

[ ] reported at ; Or,
[ 1 has been designated for publication but is not yet reported; or,
[ is unpublished.




JURISDICTION

[ ] For cases from federal courts:

The date on which the United States Court of Appeals decided my case.
was :

[ ] No petition for rehearing was timely filed in my case.

[ 1 A timely petition for réhearing was denied by the United States Court of
Appeals on the following date: , and a copy of the
order denying rehearing appears at Appendix

[ 1 An extension of time to file the petition for a writ of certiorari was granted
to and including : (date) on (date)
in Application No. A

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

[X] For cases from state courts:

The date on which the highest state court decided my case was Blaruasry 16, 2023
A copy of that decision

[ 1 A timely petition for rehearing was thereafter denied on the following date:
, and a copy of the order denying rehearing

appears at Appendix

X An extension of time to file the petition for a writ of certiorari was granted .
to and including July 16,2023 (date) on May 14, 2023 (date) in
Application No. 22ZA 205 . See Appendin L

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a)



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED
- United Stotes Consti¥ution Awendments

Sixth:
Fourteenth:
New Mexico Congtitution
Actrele W Section(s)
7 (Habeas Corpus):
12 (Trial by Jury);

'3 (Bai), Excessive Fines, Cruel and Unusual
Punishhment);

14 (Indictment omd tnfo cmation: Grand Juries Rights
of accused);

1S (SC\F-\hcﬁm\'nm‘lﬂ'on ,ond Double Jdeopard y);

18 (Que Process, Equal Protection, Sex Discrimination) :

New Mexico Stat utes

NMSA 1978 § 31-18-15.)\ (1993 , amended 2009);



STATEMENT OF THE CASE

On Tuly 23,2007, Petitionec enfered o Plea Agreement
(Exhibit A), in which he pled no contest Yo one count of
Criminal sexval Penetrotion of a Minor inthe First Degree
Conild under 13), and Two counts of Ceiminal Sexual Cowtact
OF o Minor inthe third Degree (Child under 13). Pt itioner

A $0 admitred +o o vumber of prior FQ\OV\y ConvicYions.

The Plas Agreement confaing o sevtencing agreement
which stotes, in celevont port, Thod +he sentence For the
convicHion For Count ), Which Cacries abasic Sewrence
oF Lightean (18) years,” shall be oggravated ¥o aterm of
22 yeors “The pow’ri 28 Further agreed ThoX e de fandomt
Sholl be sewviewnced Yo 23 years of incaccerotion inthe
Depactment of Corc2ckrions and Hhot The remaining six
yeors Shall be suspanded during wWhith fime defend ot shall
be placed on supervised probetion 7 Nothing in The Plea
Agoe_z,w\zvc\' axpleins whet Phe agaravated circumsionces
were Phod would worrant an 2vhancemenT of e oasic

Sentewnce For Count ).

Own August 8,2007, & Judgment, Portiolly Suspanded
senence ond commitment CExhibit 1) was §iled. Consistent
with the Ple o Ag(‘LLanvx‘\', +He boasic senwtenee of 2ighteen
08) years for CoumT | was aggravoted To Yweenty -three (23)
years . Petitrioner also ceceived sevrences of three (3)years

2ot For Count 2 and count 3, Coc & total Yarm of weenty -

L



nine (29) years, of which Six (6) were suspended For an actual
+erm oF imprisonment of Hweenty -three (23) yz,_o.rs_.'\'hz;
Judgmant, Partially suspended sentence ond commitment
does not State what Focts 2xisted o swpporta Finding

of aggravating circumstances.

LOPD has adtrewmpted To obtain The tramseripts oc
recordings of Yhe plea. Colloquy and sentencing hearings
 ¥o ascertain whather speciFic faets relating Yo Thhe
.99 rovoFion 0f Couwt ) were discussed. Unforfunadely,
the official reporters who stenographically mpor\-eé
These proceedings are no tonger 2mployed at he Second
Judicial Districk Court, 6nd vo S'\'Q,V\oc'sro.p\nic oc 2lectronic
media notes are ovailable aF this Fiwe . ( see Exhibit € and
D). from o review of the registey of ackions for this case
on Odysséy, i+ does not appaar that any oYher document
\has Yeen Filed , statring the facts supporting a Finding

of aggravating circumstances rddafingto countl,



REASONS FOR GRANTING THE PETITION

Petitionecs convicTion For Ceiminal Sexual Fenetration
in Phe First Degree , wWhich cocries o basic sentence of
gigheen(1®) yeors, was illegally aggravoited To o Terw of
rweenty -theee (23) yeors, Covd"('a\y to the (equiremewnts o €
cection 31-18-15.10993 , amended 2009) NMSA1978.

Petitioner antered iwTo o pleo aareevment on July 24,2007,
i which he Pled o conte st o oo niumber of Charaes
weluding count |, Ceiminal sexval Ponetroation inhe
Ficst Degree , ot issue inFhis Claim - The pleo. agreewment
Contained o senyencing &QFLQWLw*W\&+“—Q§U‘n*\ S\all be

cogcavated to aterm of 23 yeors”

Petitionec wos sentenced own August 8,2007, ConsiStent
with ¥he pleo ogreament . No specific Findings Were made
in The pleoe o,gce.e_me_vx‘\‘ oc Tudgme—v\‘\' ongd Sewtence Stoting

Mo recasons For a.ggr‘mvo:\"\‘vxg +ne sewtence ,

AT Hhe Fivwne Paritioner avtered the pieo, Section 31-19-1%)

(A) (1993, aomanded 2009) NMSA 1978, stored Thodt s

~ The Court sholl hald oo Sewtencing hearing ¥o determine
iF witigating or aggraveting circumstonces axist
ond tTake wWhot ever 2videwnce or Stotrem ev¥s i+ deewms
WA a;'id Fin reocching o decision. e court waoy atter

The bosi ¢ SewtFence , i+ shall issul o beief srokewment

v



of ceosons Por the alracoation ongd in Corpo cote Yot

S\—o.:‘re_me,\/\'\' WM YNe record of Hhe cose.

Petitioner SFores Thet e Nighest court of fhe Statre
0F Now Mexico has controcily ruled %cdvxs‘\— s own

tu)ing in Stote V. King, 2007 - NMCA-130,142 N.M. 699 -

C‘UV\V\'\\AQ\A«\M V. CaliFornio 549 U.5.270 (2007) ; cawd NMSA

11978 sec¥ion 3171815 .1 (1993, amended 2009).

As an IniFio) wmatter, i+ should be noted That in
Jomuory oF 2007, peior Yo Putifioners plea, The United
Stakes Suprewe Court decided Cuwinghawm V.CaliFomic,
549 U.5.270 (2007), which s¥ruck down a Cedifornia styafule,

hot similarly Yothe version of Seckion 31-18-15. W place oF
he Fime of Peritioners plea , placed Sewtence- zlevating
Coct Fivding within the judge's province.The Svpreme Gourt
derermingd Thot depriving The defendant The right Yo have
such a Pocet Finding made by ojury rother Yhon ac3vdge wes
w violaFion of Phe Sixth and Fourteanth Awmend wments .

Pk itioner araue s Yhot his aggravatred sewtence is
controry fo his Sixth Amendwment right and the

(‘&quframzm‘\'s o0f seckion31-18-15.) (1993, aomended 2009)

NMRA 1278 . Peti¥ioner SptciPrca\\y Claims That his Sewrence,

Wos aggravated in violarion of his SixHa Amend ment

Fight Yo have o jury devermine whether aggraveting

=



Circum stances axisted and whether Fne Sewtewnce

Cowplied with Yhe procedu o re,qu{rCW\.o,vd'S of the
varsion of 31-18-15.) in place oF Yl ¥ime of Petritioners

SenTewnce .,

CONCLUS\ON

The pedition For awrit of Cectiofari Should be granted

Raspectfully Submitied,

Aot Coartnes

Dove: _le |20 | 2023
C L + 2SO

P.O ROX 639

Las Gruce s, New Mexico 33004



