
I
1INo. 1

» Icbs

FILED 

JUL 1 1 2023IN THE
OFFICE OF THE CLERK 
SUPREME COURT. U.gSUPREME COURT OF THE UNITED STATES

-_#MPU CASTinn 

(Your Name)
— PETITIONER

vs.

respondent<s>

j\ppi l a WR,T 0F CERTIORAR^g.PLU.ATIQM FOR WPIT OP rggj^p&gi I TO

— ^E<vv /MEXICO ftUflgEAAF r^npy

(NAME OF COURT THAT LAST RULED ON MERITS OF YOUR CASE)

PETITION FOR WRIT OF CERTIORARI

gfrlPu rjistino
(Your Name)

_P>Q. 80* £39 

(Address)

LaS j NJ. AA. R&rtn4-

(City, State, Zip Code)

(Phone Number)



CtUESTlON(S) PRESENTED

Wa.S iV proper for W\e SVaVe Vo \ttVettViov\a.Wy *Y\islead We 

CourV vjW^vn vV racjvtred WaV peViV?ov\er Wow We presowipWott 

of rcqcOT'Vy'' whe^We real issueWatwcvS presetted w<es Wod* 

Weoudge ^ro^ft.Hd peVlViowers sewV-ettce wiW\0\jV cx.

$\)cy Vriod Jv\ order Vo deVerrmne+Ke ajgojra.va.V)tt<j cirCUhasWttcg^ 

it would use Vo ev\Wco^ce peVWotter's SettVe\ttC,e^.

PeVi Hotter V\a.s sWov/sm WaV he Should Wove, received «c 

Vnod prior Vo SevvVev^cWg Ooceordm^ Vo sVaVuVe pvrsuavV Vo 

3i-l8-lS.l (AO MM.sK 1978, »v\ order Vo 6.1iow o^dury ^*° VHe

Oc^gOa-v^Vittg Circuw%s Voices recess0v.ry Vo £ttW<x\o ce 

peViViov\er’s se^vVe^ ce.

2. Does PeVtVionec ceVa.m VV\e ri^WV Vo <^3ury deVer\rv\\v\odiov\ 

Oy\ W\e 0J3ft ravaVw^ c/i reeves Voices Surrouv-id Wve 

offense or co\ttcervMv\$ VV\e offender eve\n WougW ft.VlVfotte' 

V sVi pvlocVe Vo We re\evav\V PwlVs mWs plea a^reemewt; 

WV raWer V\e SHpulacVed Vo We jidevttev\Vs of We Crinoe Vo 

vwV\i cVi We pled, v\oVVoVV\e o^-cy^cavecVW^ faeVorCS') or

C(rc.uv^sVav\ce(s) ?

d»d no

TWe CovrV ivnW\»s Ca.se chose Vo <x.ccepV peV»V»ov>ers plea 

a.$ceevv\ewV ces a. vodfd waiver of We H$V\V Vo <x3vry 

deVervv\iv\aV;o^ of VWe a.§§rava.V)ttg c» rc.uvn8V6.ttce. W order 

Vo av\VooAce peHVf oner's sehVev\ce evin VWough We record



did noW sVvow tV\ocV p^-WiW»one.f Knew dWuxV We Wad WV\e ri^V\W 

Wo waive WWaW jury Vnod Wo deWernxine WKe a^Tova-Wi 

CtrCOVv»sWa.nCe OY\d second WV\<xW by pleading <^uilWy he. was 

U\Wi VnaWe) y' Wft-ivf n$ dKoW parWj c\jWr rl^WW.

3, Should the \ower CourWs Wave disvni ssed peWiWi onef $ Case. 

ViVien WWey clearly sWaWed inWWeic response WW&W *,

TV\ere is no dispuWe WWaWWhe plea, o^reevnenW locked <x 

Speci Pic waiver oP Wrial by oury Petard a$e>rowuWing 

facWors' aw)'Siw^l <xrly,WWere is no drspuWeWWcxW d"We 

disWricW Gourd" did noW'covnply v*>ftK WV\e procedural 

cecpJir-evnenWs oP Wine- version oP 31-1&*\S .,. iv\ plci.ee 

aW Wke Wivne of s&nWencivvc}*

PeWfWfoner Was conWivwously argued "tWrs specific Po-cW in 

V\ii babecs Wo WKe courWs Wo geWdWvevnWo unde^d-and WK^W 

V\\s sixWW avnend Vnend” rigWW Wad been violocVed and WKccW 

We recpjesW-ed iWWo be addressed even WWrougK WKe, <xppea.\s 

Gourd" in K)ew hkaxfco agreed based on SWoWe V» King , %oo7 - 

M/ACA-13Q, \*Z M,N\, S^gnd WKe VjniWed SWaWes Supreme 

CourW V\aS agreed iv°v C u nnT vngVwvrn V< CaKPomrg , $W9 K).%. 

£70,13.7 S , CW, 8S6 (eoo77 WKaW WKe CourW vrfo 1 a-Wed peWiW>onerS 

SixdK amend mend" ri^WW Wo Kave a-dury deWeryvnnaWfon 

VMKeWWver o^QraveWrng GircuvngWances JLxisWed »^ enhancing 

peWiffonecs .SenWevvce,
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IN THE

SUPREME COURT OF THE UNITED STATES

PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[ ] For cases from federal courts:

The opinion of the United States court of appeals appears at Appendix 
the petition and is

to

[ ] reported at ; or,
[ ] has been designated for publication but is not yet reported; or,
[ ] is unpublished.

The opinion of the United States district court appears at Appendix 
the petition and is

to

[ ] reported at ; or,
[ ] has been designated for publication but is not yet reported; or,
[ ] is unpublished.

[/] For cases from state courts:

The opinion_of the highest state court to review the merits appears at 
Appendix to the petition and is
[ ] reported at ; or,
[ ] has been designated for publication but is not yet reported; or,
IXI is unpublished.

The opinion of the hhoj<\ CO_S V y>r i ^
appears at Appendix FrwI. to the petition and is

court

[ ] reported at ; or,
[ ] has been designated for publication but is not yet reported; or,
Cx| is unpublished.

1.



JURISDICTION

[ ] For cases from federal courts:

The date on which the United States Court of Appeals decided my case 
was______________________

[ ] No petition for rehearing was timely filed in my case.

[ ] A timely petition for rehearing was denied by the United States Court of
, and a copy of theAppeals on the following date:------------------

order denying rehearing appears at Appendix

[ ] An extension of time to file the petition for a writ of certiorari was granted 
to and including _ 
in Application No.

(date)(date) on
A

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

[?<] For cases from state courts:

The date on which the highest state court decided my case was RWjj.azyil6,, ‘to# 
A copy of that decision

[ ] A timely petition for rehearing was thereafter denied on the following date: 
______________________ , and a copy of the order denying rehearing
appears at Appendix

Ck] An extension , of time to file the petition for a writ of certiorari was granted 
to and including ou)y (date) on Mt;-y 14-, — (date) in
Application No. 2JLK 90^ . 5cc, Appe-z'U vy. |_

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a)

1



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED 

Uirtii’tci S'V&.'^LS CO'rtS'K'Vj'I'foin /^w\£v\3vvi£,v\“l”S

S1X+-V0'<

Fou r+ee»^+V\ -

Miw Moo*co Co^s-Fr-h/Kon

Ar+fcle l\ Sec-Woofs')

7 C\rlabe<x£ Corpus);

I^-CThoJ byOury);

13 Excessive Ftn&s, Cruel a.v\d Vfausu&l 
POrusVvroevvt4);

14 ( \v%di t+vncia^r ojt\6 lo-Po rmocFf on * (rrcLmd Junes *
of accused); 7 '

15 (Se\F-\v\Crfirnv nftdn'on

; fcr$k+s

<k.v\d QouV)Ya. Oeopa-rJ^y);

12 (Oue. Process , EcjuaJ ProFecWon, Sex Orscri wunod-foo) *

Mew Mexf co S-htf-v+es 

KINASE \378 § 3\“\$- IS * \ f\9?3 J e. d ^.00?)■

3



STATEMENT OF THE CASE

Oh 7u\y 2.3,2.007, Pe-K-Horier entered a Plea A^reemevr)- 

(Exhibit A), m which he pled r»o contest to ovve Couiat of 

Cr»w\'mad sexvo.) PewetrocFjo-n of a Miwnor mthe First" Qegree 

(.Child gv\der 13),, ov\d two Counts of Criminal Sexual Cowtaet 

OP ce Minor iv\ the. Third Oegree(child under I2>), Petitioher 

oiso admitted -to a. number of prior felony Convections.

TV\iu Plea Agreement contains Ck. .sentencing a^reemevt 

wKich states, m reAevavit pact, tWct-the, sentence. For the 

Gonvi cti ov\ f or Count \ , VJbu ch Carries atasic. Sentence 

of eighteen OS) years/ Shall be acjcjravated to atervn of 

2.3 years tlhe parties Further Os.cjre.ed that'the dePev\dcxv\t 

Shall be sentenced to 2.3 years of incarceration in the

Department of Corrections and that the cemo.iv\ \ no^ Six
Shall be, Suspended during which time defendant shod!yeoors

\oe p\aecd ov\ Supervised probation . Motnincj in the Plea 

Agreement explains what the a^cavated circumstances 

vvere that would warrant av\ enhawcew\eht oP the basic

Sentence for Count I.

On August 8; 2.007, a. 3ud<^vneht, Partially Suspended 

sentence oorvd comvni timet- (.Exhibit 0 was filed. ConsrstehV 

with the flea Agreement, the basic sentence oP eighteen 

08) yecr$ for Count I Was 0-99Cavated to tweewty --v-br.ee CAS) 

years . Petitioner a)so received sentences of three (3)years 

£acVk for Count 2. and Count 3, for a total term oPtw eehfy-

4



nine (a.?) yivo^rS, of wVuch Si* C6) Were Suspended for OVn <X<lW) 

+«,ryv> of* iwiprisonvnent of tweenty -three C2.3) yeo-rS ,TV\e 

3ud^w%ent, Po^rtcOly Suspended Sentence OJod Co^mi-hment 

does not State. wKat Pc^ets existed to Support a frndTn^ 

of a.99 rovoct'm^ drcumsHv\t-«.S.

LOPO Ws ottewxpted to obtain the tro-nscripts or

record >n$s of the plea. coUo^^y ^^nd sentenon0 heart mqs 

to ascertain whether specific Pacts relating to tKe

ation of Count l were discussed. Unfortunately,^■33 r(XV
the- oPPidoA reporters vjV\o stenograph;cally reported

logger evnployed at the Secondthese proceedings are y\o 

Judicial 0?strict Court, Ond v\o Stenographic or electronic 

medfcL notes are available at this tinoe .( See Exhi bit C oj^d

0 ). frow\ o>- review oP the ce0istry oP act f on.s for tV\»s case

t appear that any otVxer docuvnenton Odyssey, 5t does 

has been filed y Stating the facts svpportin0 a finding

no

of aggravating circvvnstance.s relativ\0to Countl .

s



REASONS FOR GRANTING THE PETITION

Pe+i-KonerS co^victiov\ Poe Criminal Sexual Penet"rod"ion

bo^sic Sentence, ofinthe- Fir si- Degree yvuV\*ch carries a 

fl.ighteev\0%) years, was illegally aggravocted +0 at€.rvv\ of

twCCvTy -three C2-3) years, contrary ho the CeguircvneWts o P 

Section 2>l-18-15,U1993 , amended ^oo9) NMSM478.

Petitioner entered »vt"o a- pYea agreement on 3bly 24,200^ 

iv\ yJhich We pled no contest"Vo a mwnber of Charges 

\V\c\v <d Ing Count I y Cciminal Sex oo_| Penehrahiov\ iv\tV*e 

FirsW Degree, ah issue- intVhs clwwi - The plea agreement 

senhenc*» ng agretvne'A'tthat count l Shall be 

ooggeavahed Wo a term of 2-3 years?

Contained a

Petitioner was sentenced on August 8,2.007, consistent 

With the plea o-greenrvev\t - No spec* P f c findings Vuer envxde 

in the plea agreement or Tudgment axvd Sentence SWating 

4V\e reasons for aggr^v<xti'A^ WY\e sentence,

At the. tivne Petitioner entered the plea. . Section 3H1HS>,| 

CA)( 1993 , amended X.Qc>9) NAASA 1978 , Shohed that;

The Court shall hold a sentencing hearing to determine

circumstances existif mitigating or aggravating 

and take VJhatever evidence or statements it deevns

will aid it \v\ reaching a deciSion,Tne court may alter 

The basic sentence, it sha\\ issue- a brief Statement

b>



of CC0<.Sov-vS For the. GJte.C0x.tTow owd iv\ Corporate. tV\ot 

State\meht Twthe record of the co.se..

P«t»Kower States that the highest Court of the State. 

oF New AAexi co h<xs cowtra.cUy ruled o^o.^s+'ds ovj^ 

CuVm^ Tw State V.KiWQ , 2-oo7-MMCA-I 30,142 N-IA- 697;

C uvvwi w c\ha.vw V- Cot \ Po r v\ Tck_ , 549 U<S. 2J7o C 2.oo 7 ) j o_v\d NJ M-SK 

\97fc sectTow 3hl8->5t (.1993 t pjmevid e<3 3.oo?).

As aw »wtti cx.\ , ih should bt wotet that i\r\

sTa.vMja.ry oF Aoo?, prior to Petit{ow^.cs p\eo. y the UwJted 

SVa^CS Suprevv%e Court decided Cu'wh w<^h 

Sf9 U,S. 2.7Q C.2.O07), whTeh stcueK doww a. CoKForma. statute, 

that s iw\ i \ ar I y to the. versTow of SecKow 3tJ8->S.\ iv\ plac cot 

the tlwie. of PetTtrower's pteo,, p\o.ce<3 Sewtevice-elevat fvv^ 

p<x.ct pfwchvx^ u/ithTiw the dele's proviwce.The Supreme Court 

dcterwifvied that depri \slv\§ the. defeiAdaiAt the. right-to has/e 

Such a. Fact Fading mojt by o^^ury rather thav\ a-^u^e Wo.S 

\v\ vto)atTow of the Sixth o.v\d Fourte.ev\th Avw^iaJ w\£-ht-S .

V. CotT P orw? c*.,am

PetitTower <\,r£v^s thot his ag^r^vated Sewtewce. is, 

cowtrary to hTs Sixth Ame^dmewt right ccv\d the 

re^uTrevnewhs of sectiov\

NMftA \?7Z . PetitTowe/ speciPf codiy c\o.i™s that hT.s Sewtewce 

Wft.S aggravated \v\ vioiotiow of his Sixth Ame^dmeht 

fight to V*o.\/o^ury determine whe.t-h.e-r o^gravatiw^

3M g-1 h d 0??3 , awiegded Zoo?’)

1



CiVcuwn s+-tvv\c*-s .£*1 s~Ps.<3 <xv\6 wV\<L.i"V\!er W\<l, S&wVg^ce,

CcwAp\ied uoiVW \Y\<l proc*_<3vjroJ rcquircw\.ewts oP+We. 

version oP 31-1%-15*1 iv\ p\<xce, ocV-VK2- _V\wvc, oP Pe.-V'i-WovieXJS 

CC.

CONCLUSION

The pe^J-Kon por a.virrt'of CecViofaXi Shoo id be <jrajrtf£d

fceSfedrPully SobimrHed,

y\oJLcJ^ ^'gcLA-.3L&x>

OoA*e*. Cg 1 Zo I 2-0 ~Z-^>

ftM PM CASTILLO 3^$o(^

P. n Qox.639
L ol.s nrtif-g.S.NIeW A\ai(jft 8EOC>4


