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UNITED STATES DISTRICT COURT 
Eastern District of Oklahoma 

UNITED STATES OF AMERICA 
) 
) 
) 
) 
) 
) 
) 
) 
) 

JUDGMENT IN A CRIMINAL CASE 
v. 

RUSSELL GARVIS GRIFFITH, JR. 

Case Number: CR-21-00014-001-RAW 

USM Number: 31643-509 

Ben Hilfiger 

THE DEFENDANT: 
Defendant’s Attorney

 pleaded guilty to count(s) 

 pleaded nolo contendere to count(s) 
 which was accepted by the court. 

 was found guilty on count(s) 1, 2 & 3 of the Indictment 
after a plea of not guilty. 

The defendant is adjudicated guilty of these offenses: 

Title & Section Nature of Offense Offense Ended Count 
18:1151, 1153, Aggravated Sexual Abuse in Indian Country July 2005 1 
 2241(c) & 2246(2)(C) 
18:1151, 1153 Sexual Abuse of a Minor in Indian Country July 2011 2 
 2243(a) & 2246(2)(A) 
18:1151, 1153 Sexual Abuse in Indian Country March 2019 3
 2242(1) & 2246(2)(A) 

The defendant is sentenced as provided in pages 2 through 7  of this judgment.  The sentence is imposed pursuant to 
the Sentencing Reform Act of 1984. 

 The defendant has been found not guilty on count(s) 

 Count(s)   is are dismissed on the motion of the United States. 

It is ordered that the defendant must notify the United States attorney for this district within 30 days of any change of name, residence, 
or mailing address until all fines, restitution, costs, and special assessments imposed by this judgment are fully paid.  If ordered to pay 
restitution, the defendant must notify the court and United States attorney of material changes in economic circumstances. 

February 17, 2022 
Date of Imposition of Judgment 

February 18, 2022 
Date
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 Sheet 2 — Imprisonment 

Judgment — Page 2 of 7 

DEFENDANT: Russell Garvis Griffith, Jr. 
CASE NUMBER: CR-21-00014-001-RAW 

IMPRISONMENT 

The defendant is hereby committed to the custody of the Federal Bureau of Prisons to be imprisoned for a 
total term of: 

Life on Count 1; 180 months on Count 2; and Life on Count 3 of the Indictment. The terms of imprisonment imposed on each 
count shall be served concurrently with one another. 

The court makes the following recommendations to the Bureau of Prisons: 

That the defendant be placed in a federal facility at Seagoville, TX. to facilitate family contact.  If Seagoville is not an option the Court recommends placement at 
Englewood, CO. 

The Court shall be informed in writing as soon as possible if the Bureau of Prisons is unable to follow the Court’s recommendations, along with the reasons for 
not following such recommendations made by the Court.

The defendant is remanded to the custody of the United States Marshal. 

The defendant shall surrender to the United States Marshal for this district: 

at       a.m. p.m. on . 
as notified by the United States Marshal. 

The defendant shall surrender for service of sentence at the institution designated by the Bureau of Prisons: 

before 2 p.m. on       . 

as notified by the United States Marshal. 

as notified by the Probation or Pretrial Services Office. 

RETURN
I have executed this judgment as follows: 

Defendant delivered on to 

at ,  with a certified copy of this judgment. 

UNITED STATES MARSHAL 

By 
DEPUTY UNITED STATES MARSHAL
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DEFENDANT: Russell Garvis Griffith, Jr. 
CASE NUMBER: CR-21-00014-001-RAW 

SUPERVISED RELEASE 

Upon release from imprisonment, you will be on supervised release for a term of : 
5 years on each of  Counts 1, 2 & 3 of the Indictment.  The terms of supervised release on each count shall run concurrently with one 
another. 

MANDATORY CONDITIONS

1. You must not commit another federal, state or local crime.
2. You must not unlawfully possess a controlled substance.
3. You must refrain from any unlawful use of a controlled substance. You must submit to one drug test within 15 days of release from

imprisonment and at least two periodic drug tests thereafter, not to exceed eight (8) drug tests per month.

 The above drug testing condition is suspended, based on the court's determination that you 
pose a low risk of future substance abuse. (check if applicable) 

4. You must make restitution in accordance with 18 U.S.C. §§ 3663 and 3663A or any other statute authorizing a sentence of 
restitution. (check if applicable) 

5. You must cooperate in the collection of DNA as directed by the probation officer. (check if applicable) 
6. You must comply with the requirements of the Sex Offender Registration and Notification Act (34 U.S.C. § 20901, et seq.) as 

directed by the probation officer, the Bureau of Prisons, or any state sex offender registration agency in the location where you 
reside, work, are a student, or were convicted of a qualifying offense. (check if applicable) 

7. You must participate in an approved program for domestic violence. (check if applicable) 

You must comply with the standard conditions that have been adopted by this court as well as with any other conditions on the attached 
page. 
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DEFENDANT: Russell Garvis Griffith, Jr. 
CASE NUMBER: CR-21-00014-001-RAW 

STANDARD CONDITIONS OF SUPERVISION 

As part of your supervised release, you must comply with the following standard conditions of supervision.  These conditions are imposed 
because they establish the basic expectations for your behavior while on supervision and identify the minimum tools needed by probation 
officers to keep informed, report to the court about, and bring about improvements in your conduct and condition.  

1. You must report to the probation office in the federal judicial district where you are authorized to reside within 72 hours of your
release from imprisonment, unless the probation officer instructs you to report to a different probation office or within a different
time frame.

2. After initially reporting to the probation office, you will receive instructions from the court or the probation officer about how and
when you must report to the probation officer, and you must report to the probation officer as instructed.

3. You must not knowingly leave the federal judicial district where you are authorized to reside without first getting permission from
the court or the probation officer.

4. You must answer truthfully the questions asked by your probation officer.
5. You must live at a place approved by the probation officer. If you plan to change where you live or anything about your living

arrangements (such as the people you live with), you must notify the probation officer at least 10 days before the change. If notifying
the probation officer in advance is not possible due to unanticipated circumstances, you must notify the probation officer within 72
hours of becoming aware of a change or expected change.

6. You must allow the probation officer to visit you at any time at your home or elsewhere, and you must permit the probation officer to
take any items prohibited by the conditions of your supervision that he or she observes in plain view.

7. You must work full time (at least 30 hours per week) at a lawful type of employment, unless the probation officer excuses you from
doing so.  If you do not have full-time employment you must try to find full-time employment, unless the probation officer excuses
you from doing so. If you plan to change where you work or anything about your work (such as your position or your job
responsibilities), you must notify the probation officer at least 10 days before the change. If notifying the probation officer at least 10
days in advance is not possible due to unanticipated circumstances, you must notify the probation officer within 72 hours of
becoming aware of a change or expected change.

8. You must not communicate or interact with someone you know is engaged in criminal activity.  If you know someone has been
convicted of a felony, you must not knowingly communicate or interact with that person without first getting the permission of the
probation officer.

9. If you are arrested or questioned by a law enforcement officer, you must notify the probation officer within 72 hours.
10. You must not own, possess, or have access to a firearm, ammunition, destructive device, or dangerous weapon (i.e., anything that

was designed, or was modified for, the specific purpose of causing bodily injury or death to another person such as nunchakus or
tasers).

11. You must not act or make any agreement with a law enforcement agency to act as a confidential human source or informant without
first getting the permission of the court.

12. If the probation officer determines that you pose a risk to another person (including an organization), the probation officer, after
obtaining Court approval, may require you to notify the person about the risk and you must comply with that instruction.  The
probation officer may contact the person and confirm that you have notified the person about the risk.

13. You must follow the instructions of the probation officer related to the conditions of supervision.

U.S. Probation Office Use Only

A U.S. probation officer has instructed me on the conditions specified by the court and has provided me with a written copy of this 
judgment containing these conditions. For further information regarding these conditions, see Overview of Probation and Supervised 
Release Conditions, available at: www.uscourts.gov. 

Defendant's Signature Date 
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DEFENDANT: Russell Garvis Griffith, Jr. 
CASE NUMBER: CR-21-00014-001-RAW 

SPECIAL CONDITIONS OF SUPERVISION 

1. The defendant shall participate in a mental health treatment program approved by the United States
Probation Office. The defendant shall comply with all treatment directives, including the taking
of prescription medications as directed by a mental health professional. The defendant shall remain
in mental health treatment until released by the treatment staff and remain in the treatment program
until successfully discharged.

2. The defendant shall submit to a search conducted by a United States Probation Officer of his
person, residence, vehicle, office and/or business at a reasonable time and in a reasonable manner,
based upon reasonable suspicion of contraband or evidence of a violation of a condition of release.
Failure to submit to a search may be grounds for revocation.

3. The defendant shall register pursuant to the provisions of the Sex Offender Registration and
Notification Act, or any applicable state registration law.

4. The defendant shall attend and participate in a mental health treatment program and/or sex offender
treatment program as approved and directed by the Probation Officer. The defendant shall abide by
all program rules, requirements, and conditions of the sex offender treatment program, including
submission to polygraph testing to determine if you are in compliance with the conditions of
release. The defendant may be required to contribute to the cost of services rendered in an amount
to be determined by the probation officer, based on the defendant’s ability to pay. Any refusal to
submit to assessment or tests as scheduled is a violation of the conditions of supervision.

5. The defendant shall not be at any residence where children under the age of 18 are residing without
the prior written permission of the United States Probation Office.

6. The defendant shall not be associated with children under the age of 18 except in the presence of a
responsible adult who is aware of the defendant’s background and current offense, and who has
been approved by the United States Probation Officer.
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DEFENDANT: Russell Garvis Griffith, Jr. 
CASE NUMBER: CR-21-00014-001-RAW 

CRIMINAL MONETARY PENALTIES 

The defendant must pay the total criminal monetary penalties under the schedule of payments on Sheet 6. 

  Assessment  Restitution Fine  
AVAA 
Assessment* 

 
JVTA 
Assessment** 

TOTALS $ 300.00 $ 0.00 $ 0.00 $ 0.00 $ 0.00 

The determination of restitution is deferred until  .  An Amended  Judgment  in  a  Criminal  Case (AO 245C)  will  be 
entered after such determination. 

The defendant must make restitution (including community restitution) to the following payees in the amount listed below. 

If the defendant makes a partial payment, each payee shall receive an approximately proportioned payment, unless specified otherwise 
in the priority order or percentage payment column below.  However, pursuant to 18 U.S.C. § 3664(i), all nonfederal victims must be 
paid before the United States is paid. 

Name of Payee Total Loss***  Restitution Ordered  Priority or Percentage 

TOTALS $ $ 

Restitution amount ordered pursuant to plea agreement   $ 

The defendant must pay interest on restitution and a fine of more than $2,500, unless the restitution or fine is paid in full before the 
fifteenth day after the date of the judgment, pursuant to 18 U.S.C. § 3612(f).  All of the payment options on Sheet 6 may be subject 
to penalties for delinquency and default, pursuant to 18 U.S.C. § 3612(g). 

The court determined that the defendant does not have the ability to pay interest and it is ordered that: 

the interest requirement is waived for  fine  restitution.  

the interest requirement for  fine  restitution is modified as follows: 

* Amy, Vicky, and Andy Child Pornography Victim Assistance Act of 2018, Pub. L. No. 115-299.
** Justice for Victims of Trafficking Act of 2015, Pub. L. No. 114-22.
*** Findings for the total amount of losses are required under Chapters 109A, 110, 110A, and 113A of Title 18 for offenses committed on
or after September 13, 1994, but before April 23, 1996.
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Judgment — Page 7 of 7 

DEFENDANT: Russell Garvis Griffith, Jr. 
CASE NUMBER: CR-21-00014-001-RAW 

SCHEDULE OF PAYMENTS 
Having assessed the defendant’s ability to pay, payment of the total criminal monetary penalties is due as follows: 

A Lump sum payment of $  due immediately, balance due 

not later than , or 

 in accordance with  C,  D,  E, or  F below; or 

B  Payment to begin immediately (may be combined with   C,  D, or  F below); or 

C  Payment in equal (e.g., weekly, monthly, quarterly) installments of  $ over a period of 
(e.g., months or years), to commence  (e.g., 30 or 60 days) after the date of this judgment; or 

D  Payment in equal (e.g., weekly, monthly, quarterly) installments of  $ over a period of 
  (e.g., months or years), to commence  (e.g., 30 or 60 days) after release from imprisonment to a 

term of supervision; or 

E  Payment during the term of supervised release will commence within         (e.g., 30 or 60 days) after release from  
imprisonment.  The court will set the payment plan based on an assessment of the defendant’s ability to pay at that time; or 

F Special instructions regarding the payment of criminal monetary penalties: 

Said special assessment of $300 shall be paid through the United States Court Clerk for the Eastern District of Oklahoma, P.O. 
Box 607, Muskogee, OK 74402, and is due immediately.   

Unless the court has expressly ordered otherwise, if this judgment imposes imprisonment, payment of criminal monetary penalties is due 
during the period of imprisonment.  All criminal monetary penalties, except those payments made through the Federal Bureau of Prisons’ 
Inmate Financial Responsibility Program, are made to the clerk of the court. 

The defendant shall receive credit for all payments previously made toward any criminal monetary penalties imposed. 

Joint and Several 

Case Number 
Defendant and Co-Defendant Names 
(including defendant number) Total Amount

Joint and Several 
Amount 

Corresponding Payee, 
if appropriate 

The defendant shall pay the cost of prosecution. 

The defendant shall pay the following court cost(s):  

The defendant shall forfeit the defendant’s interest in the following property to the United States:  

Payments shall be applied in the following order: (1) assessment, (2) restitution principal, (3) restitution interest, (4) AVAA assessment, 
(5) fine principal, (6) fine interest, (7) community restitution, (8) JVTA assessment, (9) penalties, and (10) costs, including cost of
prosecution and court costs.
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PUBLISH 

UNITED STATES COURT OF APPEALS 

FOR THE TENTH CIRCUIT  
_________________________________ 

UNITED STATES OF AMERICA,  

          Plaintiff - Appellee, 

v. 

RUSSELL GARVIS GRIFFITH, JR.,  

          Defendant - Appellant. 

No. 22-7005 

_________________________________ 

APPEAL FROM THE UNITED STATES DISTRICT COURT  
FOR THE EASTERN DISTRICT OF OKLAHOMA 

(D.C. No. 6:21-CR-00014-RAW-1) 
_________________________________ 

Candace Caruthers, Assistant Federal Public Defender (Virginia L. Grady, 
Federal Public Defender, with her on the briefs),  Office of the Federal 
Public Defender, Denver, Colorado, for Defendant-Appellant. 

Lisa C. Williams, Special Assistant United States Attorney (Christopher J. 
Wilson, United States Attorney, with her on the briefs), Office of the 
United States Attorney for the Eastern District of Oklahoma, Muskogee, 
Oklahoma, for Plaintiff-Appellee. 

_________________________________ 

Before HARTZ ,  BALDOCK ,  and BACHARACH ,  Circuit Judges. 
_________________________________ 

BACHARACH ,  Circuit Judge. 
_______________________________________ 

Expert witnesses generally aren’t allowed to testify about a criminal 

defendant’s credibility. See United States v. Hill ,  749 F.3d 1251, 1257–63 

FILED 
United States Court of Appeals 

Tenth Circuit 

April 18, 2023 

Christopher M. Wolpert 
Clerk of Court  
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(10th Cir. 2014).  Two expert witnesses allegedly violated this prohibition 

by testifying about the credibility of Mr. Russell Griffith, and the jury 

later found him guilty of sexually abusing his stepdaughter. The issue here 

involves the impact of that opinion testimony on the jury’s finding of guilt. 

We assess the likely impact based on the parties’ theories and the 

trial evidence. Here both sides focused mainly on the credibility of the 

stepdaughter rather than Mr. Griffith himself. The focus on the 

stepdaughter’s credibility softened whatever impact would otherwise have 

existed from the expert testimony on Mr. Griffith’s credibility. The 

resulting impact was not enough to substantially affect the jury’s finding 

of guilt.  

I. Mr. Griffith allegedly abuses Amanda for roughly thirteen years.

Mr. Griffith lived with his wife (Chastity Griffith) and her daughter

(Amanda) for almost eighteen years. For roughly thirteen of these years, 

Mr. Griffith allegedly abused Amanda, groping, penetrating, and ultimately 

impregnating her.  

Mr. Griffith admitted that he’d had sex with Amanda and fathered her 

child. But Mr. Griffith denied having sex with Amanda until she was over 

18. The government disagreed and charged Mr. Griffith with aggravated
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sexual abuse of a minor under 12, sexual abuse of a minor under 16, and 

sexual abuse of an adult by a non-fatal threat.1  

The prosecution relied mainly on Amanda’s account of an ongoing 

pattern of sexual abuse. But the prosecution also presented statements that 

Mr. Griffith had made to two law-enforcement officers: Sergeant Brandon 

Harris and Special Agent Jarrod Girod. In these statements, Mr. Griffith 

denied at least some of the allegations. After playing videotapes of these 

denials, the prosecution asked Sergeant Harris and Special Agent Girod to 

describe Mr. Griffith’s demeanor or assess what he had said. Sergeant 

Harris testified that he hadn’t believed Mr. Griffith, and Special Agent 

Girod testified that he had reached the “right place” after Mr. Griffith 

began changing his story.  

Mr. Griffith presented a defense based primarily on Amanda’s 

dishonesty, arguing that she had frequently manipulated others by making 

false allegations of sexual abuse.  

Mr. Griffith was convicted on all charges. 

II. Mr. Griffith has not shown an effect on a substantial right.

Mr. Griffith acknowledges that he didn’t object to the opinion

testimony by Sergeant Harris and Special Agent Girod. Because 

Mr. Griffith didn’t object, he must satisfy the plain-error standard. United 

1 The federal district court had jurisdiction because the crimes 
allegedly occurred in Indian County. See R. vol. 1, at 167.  
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States v. Rosales-Miranda ,  755 F.3d 1253, 1257 (10th Cir. 2014). Under 

this standard, Mr. Griffith must show that 

 the district court committed an error,

 the error is clear or obvious under current law,

 the error affected a substantial right, and

 the error seriously affected the fairness, integrity, or public
reputation of judicial proceedings.

Id. at 1258. 

We can assume for the sake of argument that Mr. Griffith has 

satisfied the first, second, and fourth requirements by showing an obvious 

error that seriously affected the fairness, integrity, or public reputation of 

the judicial proceedings. With that assumption, we must determine whether 

Mr. Griffith has shown an effect on a substantial right. 

The required showing involves “a reasonable probability that but for 

the error claimed, the result of the proceeding would have been different.” 

United States v. Trujillo-Terrazas,  405 F.3d 814, 818 (10th Cir. 2005) 

(quoting United States v. Dominguez Benitez ,  542 U.S. 74, 75 (2004)) 

(cleaned up). To predict the probability of a different outcome, we can 

consider  

 the strength of the parties’ respective cases,

 whether the improper evidence affected the parties’ theory of
the case,
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 the extent that the parties emphasized the improper opinion
testimony, and

 whether the jurors had their own opportunity to assess the
defendant’s credibility.

A. Mr. Griffith has not shown how the expert opinion on his
honesty affected Amanda’s credibility.

At trial, both parties focused mainly on Amanda’s credibility because 

she and Mr. Griffith had been the only eyewitnesses. Mr. Griffith didn’t 

testify, but Amanda did. So both parties focused largely on Amanda’s 

credibility.  

The prosecution argued that Amanda’s account was credible and 

corroborated by other individuals. In response, Mr. Griffith challenged 

Amanda’s account by questioning her past allegations of abuse.  

Though Mr. Griffith vigorously challenged Amanda’s credibility, he 

didn’t testify. Still, the prosecution presented three snippets of 

Mr. Griffith’s prior statements to the police.  

The first snippet involved Detective Kelly Hamm’s questioning of 

Mr. Griffith in 2011. In this interview, Mr. Griffith denied Amanda’s 

allegations of abuse and noted that she had previously made false allegations 

to avoid getting into trouble.  

The second snippet came from Sergeant Harris, who questioned Mr. 

Griffith in 2019. The prosecution played part of a videotape containing this 
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questioning2 and then asked Sergeant Harris to describe Mr. Griffith’s 

demeanor. Sergeant Harris responded: 

To me it seemed dishonest. In my experience he took too long 
to—it felt like to be [sic] it was completely fabricated because 
he, first of all, deflected and didn’t answer the question I asked 
and then went off on this long tangent about having to build up 
why she asked him to have sex with her. I just did not believe a 
word he said. 

R. vol. 2, at 302.

The third snippet came from Special Agent Girod, who gave a similar 

account of an interview that he had conducted in 2020. In this interview, 

Mr. Griffith denied being spotted in a compromising position with 

Amanda. After noting this denial, Special Agent Girod provided his own 

assessment: “[Mr. Griffith’s] reaction to my confrontation about that 

incident was not consistent with his other reactions. I felt like I kind of 

struck a nerve with him and that I was getting – that I was at the right 

place.” Id. at 320. 

Mr. Griffith’s arguments did not focus on his denials to the police. 

He instead challenged Amanda’s credibility, accusing her of making false 

2 The record on appeal doesn’t contain the videotape, and the 
transcript says only that part of the videotape was played. So we have no 
way of knowing the content of the videotape. But Mr. Griffith doesn’t base 
his appeal on the contents of the interviews themselves. To the contrary, he 
relies on what the officers said in open court. Because the officers’ 
statements in court are reflected in the transcript, we have what we need 
for meaningful review.  
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sexual allegations in the past in order to manipulate adults. For this 

challenge, Mr. Griffith pointed to prior allegations that Amanda had made 

against himself, Amanda’s grandfather (Raymond Mullins), and her father 

(Kenneth White).  Id. at 114, 116, 396–97, 401–03. 

Amanda’s first allegation came when Amanda was 4 years old. At the 

time, Amanda’s grandparents (Raymond and Phyllis Mullins) had custody 

over Amanda; and her mother (Chastity Griffith) was trying to wrest 

control from them. The mother told state officials that Amanda had 

accused her grandfather of tickling her “down there.” Id. at 337. At trial 

Amanda denied that she had accused her grandfather, blaming her mother 

for concocting the accusation in order to get custody.  

The second allegation came when Amanda was about 13 years old. 

She accused Mr. Griffith of sexual abuse, but later said that the abuser had 

actually been her father. At trial, Amanda explained that Mr. Griffith had 

convinced her to blame her father for the sexual abuse.  

When Amanda was about 15 years old, she again accused Mr. Griffith 

of sexual abuse. Mr. Griffith downplayed this accusation, stating that 

Amanda had fabricated this accusation to avoid trouble for skipping 

school. Amanda ultimately recanted.   

The parties disagree over the impact of these prior accusations. For 

the allegation when Amanda was 4 years old, she testified that she didn’t 

remember making the accusation and attributed it to her mother. For the 
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allegation when Amanda was about 13, she insisted that Mr. Griffith had 

sexually abused her and had manipulated her into pinning the blame on her 

father. (Mr. Griffith didn’t counter this evidence with any contrary 

testimony.) For the allegation when Amanda was about 15, she testified 

that she had told the truth about Mr. Griffith’s abuse and recanted only 

because he had told her that family members would otherwise be taken 

away.  

Sergeant Harris and Special Agent Girod had testified about Mr. 

Griffith’s credibility, not Amanda’s. The focus on Mr. Griffith’s 

credibility—rather than Amanda’s—substantially reduces the likelihood of 

prejudice.  

B. The parties did not emphasize the officers’ improper
opinion testimony.

We consider not only the impact on the parties’ theories but also the 

use of the disputed opinion testimony in closing argument. For example, 

when the prosecution uses closing argument to emphasize the disputed 

evidence, that emphasis could suggest an impact on the outcome. See 

United States v. Hill ,  749 F.3d 1250, 1265–66 (10th Cir. 2014) (concluding 

that improper opinion testimony about the defendant’s credibility had 

affected the defendant’s substantial rights in part because the prosecution 

emphasized the testimony during closing argument). In contrast, if the 

parties do not mention the improper evidence in closing argument, the 
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evidence is less likely to affect the outcome. See United States v. McHorse , 

179 F.3d 889, 902–03 (10th Cir. 1999) (stating that the evidence was more 

likely to be harmless because the prosecution hadn’t referred to the 

evidence during closing argument).  

That’s the case here, for the prosecution’s closing arguments 

contained no mention of the opinion testimony about Mr. Griffith’s 

credibility. The prosecution’s relative silence on the disputed opinion 

testimony substantially reduces the likelihood of prejudice. See United 

States v. Rodriguez-Flores,  907 F.3d 1309, 1323 (10th Cir. 2018) 

(concluding that opinion testimony on the defendant’s credibility hadn’t 

affected a substantial right in part because the prosecution’s closing 

argument contained no mention of the disputed opinion on credibility). 

C. The jury could independently assess the demeanor and
inconsistencies underlying the opinion testimony.

In opining on credibility, Sergeant Harris and Special Agent Girod 

relied on Mr. Griffith’s actions and statements that the jurors could see for 

themselves.  

For example, the prosecution asked Sergeant Harris to describe 

Mr. Griffith’s demeanor based on a videotaped interview that had been 

played for the jury. In responding, Sergeant Harris based his assessment of 

dishonesty on Mr. Griffith’s attributes that the jury had just seen: 

 deflecting and going on long tangents rather than answering the
question,
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 avoiding discussion of his sexual encounters with Amanda, and

 trying to blame others.

Similarly, Special Agent Girod relied on inconsistencies in 

Mr. Griffith’s statements, which the jury could evaluate for itself. By the 

time that Special Agent Girod testified, the jury had already seen 

Mr. Griffith say that  

 he had used erectile dysfunction medication because the sex
with Amanda had been planned,

 they had engaged in sex only once, and

 he had to awaken Amanda to have sex with her.

The jury then had a chance to see Mr. Griffith tell Special Agent 

Girod that 

 Mr. Griffith had engaged in sex with Amanda twice, not once,

 he hadn’t needed erectile dysfunction medication, and

 Amanda had already been awake when he came to her house.

Even without the officers’ ultimate opinions on credibility, the jury 

could evaluate Mr. Griffith’s  

 demeanor at the videotaped interrogations and

 inconsistencies between what he had told Sergeant Harris and
Special Agent Girod.

See United States v. Downen,  496 F.2d 314, 319 (10th Cir. 1974) 

(demeanor); United States v. Rodriguez-Flores,  907 F.3d 1309, 1322 (10th 
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Cir. 2018) (internal contradictions). So even if we assume that the jurors 

had been improperly exposed to opinion testimony about Mr. Griffith’s 

credibility, the jurors could see the demeanor and hear the inconsistencies. 

See Rodriguez-Flores ,  907 F.3d at 1323 (concluding that improper opinion 

testimony on the defendant’s credibility hadn’t affected a substantial right 

in part because the jury had been “highly likely to draw [the same] 

inference” without the improper opinion testimony); see also United States 

v. New ,  491 F.3d 369, 378 (8th Cir. 2007) (stating that the prosecution’s

improper questioning of a police officer about the defendant’s credibility 

while testifying wasn’t prejudicial in part because the jury could see the 

testimony for itself). The jurors thus would have seen the same signs of 

unreliability that had influenced the officers. Because those signs would be 

present with or without the officers’ testimony, the likelihood of prejudice 

is substantially reduced.  

* * *

These three factors, in combination, make it highly unlikely that the 

officers’ opinion testimony influenced the jury.  

D. United States v. Hill  is distinguishable.

In our view, Mr. Griffith failed to show a reasonable probability of a 

different result without the disputed opinion testimony. Mr. Griffith 

focused mainly on Amanda’s credibility, not his own. Because Mr. Griffith 

didn’t testify, the jury had little information about his version of events. 
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And when he talked to the police, he contradicted himself. With or without 

expert testimony, the jury could consider those contradictions to discount 

Mr. Griffith’s credibility. And the prosecution never referred to the 

disputed opinion testimony in closing arguments. So the officers’ disputed 

opinion testimony didn’t appear to influence the outcome. 

Mr. Griffith disagrees, relying mainly on United States v. Hill ,  where 

we held that expert testimony on the defendant’s credibility had affected 

his substantial rights. 749 F.3d 1250, 1263–66 (10th Cir. 2014). There, 

however, the parties’ theories and trial evidence had emphasized the 

opinion testimony on the defendant’s credibility.  

In Hill ,  three brothers were alone in a house. Two of the men had 

been seen robbing a bank. Id. at 1252. The question was whether the third 

brother (the defendant) was one of the robbers. A law-enforcement officer 

improperly opined at trial that the defendant had been dishonest when 

answering questions. Id. at 1257. The prosecution focused in closing 

argument on the opinion testimony, and we concluded that the improper 

opinion testimony had affected the defendant’s substantial rights. Id. at 

1265–66. But we categorized Hill as the “rare exception rather than the 

rule.” Id .  at 1267.  

More commonly, defendants fail to demonstrate the probability of a 

different outcome without the improper opinion testimony. In United States 

v. Beierle,  for example, we concluded that the defendant had failed to show
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an effect on a substantial right. 810 F.3d 1193, 1200 (10th Cir. 2016). In 

drawing this conclusion, we noted that the defendant had relied on Hill.  Id. 

at 1201.  We  rejected this reliance in part because  

 the government’s case in Beierle had been corroborated by
other evidence,

 the defendant’s theory had conflicted with the evidence, and

 the improper opinion testimony had been fleeting.

Id .  at 1200–01.  

Our case more closely resembles Beierle  than Hill .  For example, our 

case differs with Hill as to 

 the extent of corroborative evidence,

 the impact on the defendant’s trial theory,

 the prosecution’s use of the disputed opinion testimony in
closing argument, and

 the jury instructions on use of expert testimony.

Here the government had corroborative evidence that had been 

lacking in Hill.  There three brothers had been found in a house along with 

stolen merchandise. 749 F.3d  at 1264. We observed that we would probably 

have reached a different result if the defendant had been alone in the house 

with the stolen merchandise. Id. But his two brothers were in the house, 

too, and they may have committed the robbery without the defendant’s 

involvement. Id. 

Appellate Case: 22-7005     Document: 010110845251     Date Filed: 04/18/2023     Page: 13 

A20



14 

In contrast, Mr. Griffith had to confront five forms of corroboration 

as to Amanda’s account. First,  Amanda’s cousin had seen  

 Amanda sleeping in Mr. Griffith’s bed,

 Amanda suddenly rising from the couch after sitting on top of
Mr. Griffith’s lap, and

 Mr. Griffith entering a bathroom and looking at Amanda while
she was naked.

Second, an adult relative had seen Mr. Griffith reach around Amanda and 

touch her breasts through her shirt. Third, Amanda had contemporaneously 

told her friends about the abuse. Fourth, Mr. Griffith admitted that he had 

impregnated Amanda when she was 22. Fifth, when Amanda was roughly 

15 years old, she told a nurse about Mr. Griffith’s acts of molestation. The 

prosecution thus had corroboration that had been missing in Hill .  The 

presence of this corroborating evidence undercuts the impact of the 

officers’ opinion testimony on credibility.  

In Hill ,  we also relied on the close connection between the opinion 

testimony on the defendant’s credibility and his theory at trial. There the 

defendant insisted that when he went to see his brothers, he was just in the 

wrong place at the wrong time. Id. at 1265. We concluded that the opinion 

testimony on the defendant’s credibility had torpedoed his trial theory. Id. 

Here, though, the officers’ opinion testimony bore only indirectly on 

Mr. Griffith’s main theory. His main theory challenged Amanda’s 

credibility based on her willingness to make false sexual allegations to 
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skirt discipline, and Sergeant Harris and Special Agent Girod said nothing 

about Amanda’s credibility. By addressing only Mr. Griffith’s credibility, 

the two officers said little that would have affected the defense’s primary 

focus. 

In Hill ,  the prosecution also stressed the improper opinion testimony 

in closing argument. Id. at 1265–66. Here, though, the prosecution’s 

closing argument contained no mention of the disputed opinion testimony. 

The prosecution instead referred to testimony by Sergeant Harris and 

Special Agent Girod about Mr. Griffith’s demeanor and inconsistent 

statements, but asked the jury to rely on its own common sense in 

evaluating credibility. Because the prosecution did not emphasize the 

improper testimony, it more closely resembles the “single, unelaborated 

sentence” in Beierle than the “extensive analysis presented in Hill.” United 

States v. Beierle ,  810 F.3d 1193, 1201 (10th Cir. 2016).  

The jury instructions here also differed from those in Hill .  There the 

jury instructions referred to the law-enforcement officer’s ability to 

present an expert opinion on credibility based on the officer’s knowledge, 

skill, experience, training, or education. Id. at 1266. Here, the court gave a 

general instruction on the ability of expert witnesses to testify about 

specialized matters. But the jury instruction didn’t refer to the officers’ 

areas of expertise. To the contrary, the court instructed the jury to treat the 
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law-enforcement officers’ testimony in “the same way as that of any other 

witness.” R. vol. 2, at 379. 

Given these differences, we conclude that Hill sheds little insight on 

the impact of the disputed opinion testimony about Mr. Griffith’s 

credibility. His circumstances more closely resemble those in Beierle ,  

where we found only minor impact from the improper testimony on the 

defendant’s credibility.  

III. The district court didn’t err in allowing the introduction of a
nurse’s testimony about what Amanda had said.

Mr. Griffith also argues that the district court should not have let Ms.

Williamson, a certified Sexual Assault Nurse Examiner, testify about what 

Amanda had said during her medical examination. These statements 

identified Mr. Griffith as the perpetrator of a sexual assault. The district 

court allowed Ms. Williamson to testify about this statement of Amanda’s, 

relying on Federal Rule of Evidence 803(4). This rule creates a hearsay 

exception for “[s]tatements made for purposes of medical diagnosis or 

treatment.” United States v. Joe,  8 F.3d 1488, 1493 (10th Cir. 1993) 

(quoting Fed. R. Evid. 803(4) (modification in original)).  

Mr. Griffith argues that identification of the perpetrator wouldn’t 

trigger Rule 803(4) because Amanda hadn’t intended the statement to aid 

in her treatment. But a panel held in United States v. Edward J .  that a 

victim’s statements to a medical provider, identifying an abuser, would 
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trigger the hearsay exception in Rule 803(4). 224 F.3d 1216, 1219–20 

(10th Cir. 2000).  

One panel can’t overrule another panel’s precedential opinion, id. at 

1220, and Mr. Griffith admits that Ms. Williamson’s testimony was 

admissible under a precedential opinion. So we must uphold the ruling 

allowing the introduction of Ms. Williamson’s testimony.  

IV. Conclusion

Mr. Griffith has not shown that the officers’ opinion testimony had

an effect on a substantial right, and Amanda’s out-of-court statement to 

Ms. Williamson was admissible under our precedent. So we affirm the 

convictions.  
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