: L~ ".,-!: |

Nov 8, 2022

-UNITED
UNI STATES COURT OF APPEALS DEBORAH S. HUNT, Clerk

FOR THE SIXTH CIRCUIT

S No. 22-5463 | FILED ‘ 7

DUSTIN JOLLY,
Petitioner—Appellant,
' V.

UNITED STATES OF AMERICA,

= .
W]
T
=

Respondent-Appellee.

Before: BATCHELDER, Circuit Judge.

vDustin Jolly, a pro se federal prisoner, éppeals the district court’s judgment denying his
motion to vacate, set aside, or correct his sentence filed under 28 U.S.C. § 2255. Jolly has filed an
application for a certificate of appealability (*COA®). See Fed. R. App. P. 22(b)(1). |
. In April 2018, J olly pleaded guilty, pufsuant to a writtenkplea agreement, to conspiracy to
distribute 50 grams or more of a mixéure or substance containing a detectable amount of
methamphetamine, in viplation of 21 U.S.C. §8§ 84>1(a.)(1) and 846, and possession of a firearm in’
| furtherance of a drug-trafficking offense, in-violation of 18 U.S.C. § 924(c)(1)(A). Under 21
U.S.C. §§ 841(b)(1)(B) and 846,.the SOQgrams—or—more quantity required a minimum sentence of
five years in pﬁson. Before Jolly entered his guilty pleas, however, the governmenf had filed the
required notice under 21 U.S.C. § 851 advising Jolly of its intent to seek an enhanced sentence
based on a prior state-court felony drug conviction. The district court aécepted Jolly’s guilty pleas
and sentenced him to fhe enhanced mandatory-minimum term of 10 years’ imprisonment on the
drug-conspiracy count, see § 841(b)(1)(B), followed by a mandatory-minimum éonsecutive term

of five years’ imprisonment on the firearm count, for a total term of 15 years’ imprisonment. Jolly

did not file a direct appeal.
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In August 2019, Jolly filed a § 2255 motion, claiming that (1) the district court lacked
jurisdiction to enhance his sentence because the government’s § 851 notice contained “false and
inaccurate information,” (2) trial counsel was ineffective for not challenging the government’s
inaccurate § 851 notice, and (3) trial counsel was ineffective for not challenging his prior attorney’s
alleged conflict of interest. On the recommendation of a magistrate judge, and over Jolly’s
objections, the district court determined that Jolly’s claims were either waived, procedurally
defaulted, or without merit. It therefore denied the § 2255 motion and declined to issue Jolly a
COA. This appeal followed.

Jolly now seeks a COA from this court as to each of his claims. A COA may be issued
“only if the applicant has made a substantial showing of the denial of a constitutional right.” 28
U.S.C. § 2253(c)(2); Miller-El v. Cockrell, 537 U.S. 322, 336 (2003). To be entitled to a COA,
the movant must demonstrate “that jurists of reason could disagree with the district court’s
" resolution of his constitutional claims or that jurists could conclude the issues presented are
adequate to deserve encouragement to proceed further.” Miller-El, 537 U.S. at 327. When the
appeal concerns a district court’s procedural ruling, a COA should issue when the petitioner
demonstrates “that jurists of reason would find it debatable whether the petition states a valid claim
of the denial of a constitutional right and that jurists of reason.would find it debatable whether the
district couft was correct in its procedural ruling.” Slack v. McDaniel, 529 U.S. 473, 484 (2000).

Jolly first claims that the district court lacked jurisdiction to enhance his sentence under
§ 841(b)(1)(B) because the government’s § 851 notice misstated his prior drug conviction, the date
of that conviction, and the sentence imposed on that conviction. It is true that before a district
court can impose a conviction-based statutory enhancement under § 841, the government must file
an information “stating in writing the previous convictions to be relied upon.” 21 U.S.C.
§ 851(a)(1). But“[a] defendant waives the argument that a sentencing enhancement does not apply
by ‘explicitly agreeing’ that it does, such as through ‘plain, positive concurrence.’” United States
v. McBride, 826 F.3d 293, 294-95 (6th Cir. 2016) (quoting United States v. Knox, 593 F. App’x
536, 536, 537 (6th Cir. 2015)). Relatedly, 21 U.S.C. § 851(c)(2) states that “[a]ny challenge to a
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prior conviction, not raised by response to the [§ 851 notice] before an increased sentence is
imposed in reliance thereon, shall be waived unless good cause be shown for failure to make a
timely challenge.”

Here, Jolly’s signed plea agreement expressly stated that he was subject to an enhanced
statutory punishment of 10 years to life in prison because of the prior felony drug conviction
described in the § 851 notice. And Jolly expressly confirmed at his sentencing hearing that he
understood the contents of the § 851 notice and that he would be relinquishing the right to
challenge that notice (including any challenge to the existence of his prior drug conviction) by not
objecting to it at that time. And Jolly raised no objection to the § 851 notice despite his later
assertion that he suspected at the time of sentencing that it contained inaccurate information. Even
assuming, as Jolly contends, that counsel’s ineffectiveness can constitute “good cause” under
§ 851(c)(2) for not challenging an enhancement notice in a timely fashion, Jolly cannot make a
substantial showing that he received ineffective assistance of trial counsel for the reasons discussed
later in this order. Reasonable jurists therefore could not debate the district court’s determination
that Jolly waived any challenge to his enhanced sentence. To the extent that Jolly argues that this
claim is not waivable because it constitutes a jurisdictional challengev to his sentence, reasonable
jurists could not debate the district court’s determination that such an argument is foreclosed by
binding circuit precedent. See United States v. Pritchett, 496 F.3d 537, 546 (6th Cir. 2007).

Waiver notwithstanding, reasonable jurists could not debate the district court’s rejection of
this claim on the merits. When examining the adequacy of a notice under § 851, “the proper
inquiry is whether the golvernment’s information provided the defendant ‘reasonable notice of [its]
intent to rely on a particular conviction and a meaningful opportunity to be heard.’” United States
v. King, 127 F.3d 483, 488-89 (6th Cir. 1997) (alteratioﬁ in original) (quoting United States v.
Gonzalez-Lerma, 14 F.3d 1479, 1485 (10th Cir. 1994)). Although the government’s § 851 notice
erroneously identified Jolly’s prior conviction (as complicity to traffic in cocaine rather than his
actual conviction of possession of cocaine), the date of that conviction (as May 22, 2009, rather

than his actual plea date of May 14, 2009), and the sentence imposed on that conviction (as five
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years rather than his actual two-year sentence), it otherwise correctly identified the court of |
conviction and the case number. The government therefore provided Jolly with reasonable notice
that it intended to rely on his May 2009 drug conviction in case number 07-CR-03431 in the
\Jefferson County Circuit Court. See id. (holding that the § 851 notice provided adequate notice to
the defendant even though it contained the wrong date of conviction); see also United States v.
Steen, 55 E.3d 1022, 1025-28 (5th Cir. 1995) (holding that the § 851 notice satisfied the statutory
requirements even though it misstated the court of conviction and one of the defendant’s prior
convictions). And, as previously mentioned, the district court afforded Jolly the opportunity to
challenge the § 851 notice prior to imposing sentence.

Jolly’s remaining claims allege that trial counsel rendered ineffective assistance. A
defendant receives ineffective assistance of counsel in violation of the Sixth Amendment if
counsel’s performance is (1) deficient, falling below an objective standard of “reasonableness
under prevailing professional norms,” and (2) prejudicial, such that “there is a reasonable
probability that, but for counsel’s unprofessional errors, the result of the proceeding would have
been different.” Strickland v. Washington, 466 U.S. 668, 688, 694 (1984). To demonstrate
prejudice when the assistance at issue implicates a guilty plea, the defendant must “show that there
is a reasonable probability that, but for counsel’s errors, he would not have pleaded guilty and
would have insisted on going to trial.” Hill v. Lockhart, 474 U.S. 52, 59 (1985).

Jolly claims that counsel was ineffective for not challenging the inaccuracies contained in
the government’s § 851 notice. Reasonable jurists could not debate the district court’s denial of
this claim because Jolly failed to make a substantial showing of prejudice. Even if counsel had
objected to the errors contained in the § 851 notice, the government wiould have been free to amend
the § 851 notice “at any time prior to the pronouncement of sentence.” 21 U.S.C. § 851(a)(1); see

also King, 127 F.3d at 488-89. And at the time of Jolly’s sentencing hearing,! a Kentucky

! Section 401(a) of the First Step Act of 2018, Pub. L. 115-391, 132 Stat. 5194, altered the
terminology of prior convictions that can be used to enhance sentences under § 841(b)(1)(B). See
United States v. Bonds, 858 F. App’x 873, 875 (6th Cir. 2021). “[E]jven though the changes
wrought by enactment of section 401 of the First Step Act can apply to offenses committed prior
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conviction for possession of drugs could serve as a predicate for the § 841(b)(1)(B) sentencing
enhancement. See United States v. Snow, 634 F. App’x 569, 573 (6th Cir. 2016). Thus, any
challenge by counsel to the adequacy of the government’s § 851 notice in this case would have
been futile. See Coley v. Bagley, 706 F.3d 741, 752 (6th Cir. 2013) (holding that counsel is not
ineffective for not raising meritless arguments).

Finally, Jolly claims that counsel was ineffective for not challenging his prior attorney’s
alleged conflict of interest. By way of .context, Jolly alleged that, when he was arrested in
Kentucky on state charges in March 2017, he was represented by Robert Boyd, and that Boyd’s
fees were paid by a third party. Jolly alleged that the third party, Willie J. Rowan, was his source
for drugs and that Boyd acted as a “covert agent” on Rowan’s behalf. He further alleged that
Rowan and Boyd “conspired together to extort [him] and [his] father by using coer[c]ion, threats
and intimidation, and used counsel’s position as [his] attorney to adversely influence both the
previous state case and the instant federal case.” But Jolly failed to explain how trial counsel’s
failure to raise his prior counsel’s conflict of interest impacted his decision to plead guilty in the
present case, so reasonable jurists could not debate the district court’s rejection of this claim. See
Hill, 474 U.S. at 59.

For these reasons, Jolly’s COA application is DENIED.

ENTERED BY ORDER OF THE COURT

LA

Deborah S. Hunt, Clerk

to the effective date of the Act, such application is permissible only when ‘a sentence for the
offense has not been imposed as of [the] date of enactment.”” Id. (citing § 401(c)) (second
emphasis added). Because the First Step Act became effective on December 21, 2018, over four
months after Jolly was sentenced, any retroactive effects of section 401 do not apply to him. See
id.
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JUDGMENT

THIS MATTER came before the court upon the application by Dustin Jolly for a certificate
of appealability.

UPON FULL REVIEW of the record and any submissions by the parties,

IT IS ORDERED that the application for a certificate of appealability is DENIED.

ENTERED BY ORDER OF THE COURT
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- Respondent-Appellee.

| Before: BOGGS, GRIFFIN, and MATHIS, Circuit Judges.

Dustfn Jolly, a pro se federal pr'isone_r, petitions fo r rehearing en banc of this court’s order
entered on November. 8, 2022, denying his application for a Certificéte of appealability. . The
petition was initially referred to this:-panel, on which the original deciding judge does not sit. After
review of the petition, this panel issued an ordéf'announcing its conclusion that the original -
application was properly denied. The petition was then circulated to all actiVe members of the
court, none of whom requested_ a vote.on the suggestion for. an en bancréhearing. “Pursuant to

established court procedures, the panel now denies the petition for rehearing en banc.

. ENTERED BY ORDER OF THE COURT

Sl Aot

Deborah S. Hunt, Clerk _
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This matter is before the Court on the Report and Recommendation of United States
Magistrate Judge Candace J. Smith. (R. 139]. The Report and Recommendation addresses Dustin
Jolly’s Motion to Vacate under 28 U.S.C. § 2255. [R. 114]. The United States responded,
[R 127], and Jolly replied, [R. 133]. Judge Smith recommended that Jolly’s Motion be denied.
[R. 139, p. 1]. Jolly filed objections. [R. 142]. This matter is ripe for consideration. For the
ré@ons Sélow, thev COl.,l_l‘tAWill adopt the Magistrate Jud.ge;’s Réport and Recoinﬁiehdatibrf and
deny Jolly’s Motion. |

1. BACKGROUND

On November 16, 2017, a federal grand jury issued a Superseding Indictment charging

Dustin Jolly with conspiracy to distribute fifty grams or more of a mixture or substance
' coﬁtaining a detectable amount of methamphetamine in violation of 21 U.S.C. § 841(a)(1)

(Count I); possession of a firearm in furtherance of a drug trafficking offense in violation of 18
U.S.C. § 924(c)(1)(A) (Count ID; ?:md possession of a firearm in violation of 18 U.S.C.

§ 922(g)(1) (Count III). [R. 26]. Jolly pleaded guilty to Counts I and I of the Superseding

Indictment on April 9, 2018. [R. 73; R. 74].
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The mandatory minimum sentence for the conspiracy-to-distribute charge in Count I was
five years. See 21 U.S.C. § 841(b). However, as detailed in the Notice by United States
Regarding Enhanced Statutory Punishment, [R. 65], Jolly’s prior state felony conviction
enhanced the mandatory minimum sentence to ten years. See 21 U.S.C. § 841(b)(1)(B). The
United States’ Notice, as incorporated into the presentence report (“PSR”), identified Jolly’s
prior conviction as Complicit}; to Traffic in Controlled Substance (Cocaine) and stated that he
was sentenced to five years imprisonment (suspended with five years’ probation). [R. 65; R.
114-2]. Jolly did not object to the PSR or the underlying Notice at sentencing. [R. 112, p. 13].
As to Count I, both parties argued for a downward variance from the Guideline Range of 151 to
181 months imprisonment, and the Court agreed. Id. at 15, 32. On August 7, 2018, this Court
sentenced Jolly to the mandatory minimum of ten years imprisonment for conspiracy to
distribute; Count I, and a mandatory consecutive five-year imprisonment for the firearm
possession charge, Count 11, for a total sentence of 180 months. [R. 91]. He did not appeal.

On August 5, 2019, Jolly filed a Motion to Vacate under 28 U.S.C. § 2255. [R. 114]. He
argues that the Court shbould vacate his sentence because: (1) the United Sta'tes misidentified the
state court conviction underlying the § 851 sentence enhancement, (2) his trial counsel was
ineffective for failing to challenge the misidentification regarding the sentence enhancement, and
(3) his trial counsel was ineffective for failing to challenge his state court counsel’s alleged
conflict of interest. [R. 114-1, pp. 5-68]. He also requests an evidentiary hearing. Id. at 69-72.
The United States responded, [R. 127], and Jolly replied, [R. 133]. Magistrate Judge Smith then
issued a Report and Recommendation, concluding that this Court should deny Jolly’s petition.
[R. 139, pp. 1-21]. Specifically, Judge Smith determined that Jolly’s direct sentence

enhancement claim was waived, procedurally_defaul_ted, and meritless. Jd. at 3—14. She further
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_ reasoned that Jolly’s ineffective assisfance of counsel claims fail, and that this Court should deny

both an evidentiary hearing and a certificate of appealability. /d. at 14-17, 19-20.
Jolly then filed Objections. [R. 142]. His objections largely track the arguments in his
Motion and Reply. Sée id.; see also [R. 114; R. 133]. As to his direct sentence enhancemen; 4
claims, he argues that (1) his claim is not waived because his waiver was not knowing and
intelligent; (2) his attorney’s failure to file an appeal excuses his procedural default; and (3) the
claim is not meritless because his prior conviction should not be classiﬁed as a felony for
purposes of § 841. Id. at 1-24. As to the ineffective assistance of counsel claims, he contends
that (1) his trial counsel’s failure to object to the conviction listed in the Government’s Notice
was.unreasonable and caused prejudice; and (2) his claim regarding his state court counsel’s

conflict of interest is aimed at his federal trial counsel and has merit. Id. at 24-25. He also, for

the first time, claims ineffective assistance of counsel based on his attorney’s failure to file his

requested appeal. /d. at 9—13.

II. STANDARD OF REVIEW

Under 28 U.S.C. § 636(b)(1/)(B), a district court judge may designate a magistrate judge
to submit findings of fact énd recon;mendations on applications for post-trial relief made by
individuals cénvicted of criminal offenses. Federal Rule of Civil Procedure 72(b)(2) gives a
petitioner fourteen days after service to file objections to a Magistrate Judge’s report and
recommendations. This Court must make a de novo determination Qfdispogitive matters to which
specific objections are made. Fed. R. Civ. P. 72(b)(3); Mira v. Marshall, 806 F.2d 636, 637 (6th
Cir. 1986). A specific objection, which preserves the issue for appeal, “explain[s] and cite[s]

specific portions of the report which [counsel] deem[s] problematic.” Robert v. Tesson, 507 F.3d

981, 994 (6th Cir. 1997) (citation omitted). Courts need not conduct de novo review of general

“3-
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objections that fail to identify specific factual or legal.issues, because it duplicates the Magistrate
Judge’s efforts and wastes judicial economy. Howard v. Sec. of Health and Human Servs., 932
F.2d 505, 509 (6th Cir. 1991).
Courts construe pro se filings more leniently than those prepared by lawyers. Ericks;n V.
Pardus, 551 U.S. 89, 94 (2007). But courts do not have “an affirmative duty . . . to scrutinize pro
se [pleadings] to determine whether there is a cause of action other than the one pleaded by the
[pro se litigant] that is more advantageous to him.” Young Bok Song v. Gipson, 423 F. App’x
506, 510 (6th Cir. 2011). Furfher, a pro se litigant must still comply with court rules and
procedural requirements. McNeil v. UnitedStaté;, 508 U.S. 106% 113 (19935; Tobias v. State, No.
_ 18-1892, 2018 WL 8969133, at *1 (6th Cir. Dec. 17, 2018).

ITI. ANALYSIS

The Court has thoroughly reviewed Jolly’s objections, and for the reasons below, agrees

with Judge Smith that his Motion should be denied.
a. Direct Challenge to Sentence Enhancement

In his § 2255 Motion, Jolly contends that he is entitled to relief under § 2255 because the
United States misidentified the state court conviction underlying his sentence enhancement as
Complicity to Traffic in Controlled Substance (Cocaine). [R. 65; R. 114-1, pp. 4-10]. He claims
that his a;tual conviction‘, Possession of a Controlled Substance (Cocaine), would not have
increased his statutorily mandated minimum sentence. [R. 114-2, p. 4; R. 133, p. 9]. He further
argues that the govemmenf incorrectly stated the date of his conviction (as May 22, 2009, rather
than his actual plea date of May 14, 2009) and length of his sentence (five years rather than his

actual two-year sentence). [R. 142, p. 4, n.1]. Judge Smith determined that Jolly’s direct

/(g
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challenge to the sentence enhancement was procedurally defaulted, waived, and meritless.
[R. 139, pp. 3-14]. |
i. Procedural Default

The Court will first address the procedural default issue raised sua sponte by the
Magistrate Judge..[d. at 6-7. If a movant fails to raise a claim on direct appeal, the movaﬁt is
procedurally barred from seeking § 2255 relief on that claim. _Bousley v. United States, 523 U.S.
614, 621 (1998); see also Regalado v. United States, 334 F.3d >520, 528 (6th Cir. 2003) (“Section
2255 is not‘a substitute for a direct appeal, and thus a defendant cannot use it to circumvent the
direct appeal process.”).“Accordiﬁgly, claims that could have been raised on direct appeal, but
were not, will not be entertained via a motion under § 2255 unless the petitioner shows: (1) cause
and actual prejudice to excuse his failure to raise the claims previously; or (2) that he is ‘actually
innocent” of the crime.” Ray v. United States, 721 F:3d 758, 761 (6th Ci.r. 2013) (citing Bousley,
523 U.S. at 622). Attorney error can excuse procedural default, but only if it rises to the level of
" ineffective assistance of counsel under the demanding Strickland v. Washington standard.
Sullivan v. United States, 587 F. App’x 935, 942 (6th Cir. 2014); see also Ratliff v. United State&,
999 F.2d 1023, 1026 (6th Cir. 1993). \ |

Because the United States did not raise procpdural default in its Response, the Magistrate
Judge raised the issué sua sponte and found that Jolly’s failure to timely appeal his sentence
defaulted his claim. Judge Smith explained that “[t]his Report and Recommendation provides
notice to Jolly that the claim is procedurally defaulted. The period for filing objections . . . gives
him the opportunity to present his position on the issue.” /d. at 6-7, n.5. In his Objections, J‘ol.ly
argues that his attorney’s failure to file his requested appeal excuses his procedural default. '

[R. 142, pp. 8-13]. Jolly did not mention this issue in Vhis § 2255 Motion or in his Reply. See

Idq
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infra Section 111(b)(iii). Jolly argues that counsel’s failure to file his requested appeal provides
the requisite cause and prejudice to excuse procedural default. As Jolly correctly notes, failure to
file a requested appeal can constitute ineffective assistance of counsel. [R. 142, pp. 8~13]; see V
also Roe v. Flores-Ortega, 528 U.S. 470, 477-84 (2000) (“We have long held that a lawyer who
_disregards specific instructions from the defendant to file a notice of appeal acts in a rﬁanner that
is professionally unreasonable.”). But here, we have very few facts to determine if Jolly actually
requested the appeal. Jolly states that he “requested defense counsel to file an appeal, but counsel
ignored Joily’s request and told Jolly that he had waived his rights to an appeal, per his plea
agreement ‘appeal waiver,’ and that Jolly had no appealable issues.” [R. 142, p. 10]. He contends
that his subsequent transcript requests prove his desire to appeal, but these requests occurred
iong after his appeal deadline passed. Id. at 9; see also [R. 101; R. 102; R. 104; R. 108; R. 109; . i
R. 110; R. 111]. His transcript requests, the first of which he filed over three months after his
Judgment, are arguably more consistent with preparation of a § 2255 motion than an attempt to
file a direct appeal, as the Court informed him directly of the fourteen-day deadline to appeal and
the record does not indicate that he ever filed a delayed appeal. [R. 112, p. 40]. Regardless, the
Court need not definitively decide this matter as the claim is waived and meritless.
ii. Waiver
Jolly waived his direct challenge to the sentence enhancement when he failed to raise it at
his sentencing. Under 21 U.S.C. § 851(c)(2), “[a]ny challenge to a prior conviction, not raised by
response to the information before an increased sentence is imposed in reliance thereon, shall be
waived unless good cause be shown\for failure to make a timely challenge.” Jolly argues that he
did not waive this claim because he had “no knowledge of federal laws or the complicéted and

adversarial nature of the 21 U.S.C. § 851 statute (or the U.S.S.G.)” and “relied totally on the
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advice of his court appointed attorney”” when responding to the Court’s questions. [R. 142, p. 1].
However, at the sentencing hearing, Jolly confirmed before the Court that he understood the N '

contents of the Notice and had no objections to it.' This Court explained to Jolly that failure to

-

raise arguments against his prior state conviction at the sentencing hearing would waive such

arguments:

THE COURT: And I’m sure that Mr. Stephens has already explained this to you when
you went over it in your plea, because that notice was filed before your plea. But if you
do not challenge the existence of that prior conviction before I sentence you, you cannot
challenge the existence of that prevxous conviction on appeal or in a post conviction

proceeding.
(The defendant and Mr. Stephens conferred off the record.)

THE DEFENDANT: Yes, ma’am.

THE COURT: You understand that, correct?
THE DEFENDANT: Yes, ma’am '

THE COURT: And you have no objection to that”
THE DEFENDANT: No, ma’am.

[R. 112, p. 13]. Further, Jolly’s argument about his lack of understanding runs counter to his
repeated‘assertions that he told his trial counsel about the _inaccuracy of the prior conviction.

[R.1 14—1‘, p. 14; R. 142, p. 3]. Rather, it appears Jolly noticed the misidentification in the Notice
and c.ould have raised the issue before this Court either prior to séntencing or during his
sentencing colloquy. His failure to raise the issue waives it. See 21 U.S.C. § 851(c)(1) (“Ifthe
person denies any allegation of the information of prior conviction, or claims that any conviction
alleged is invalid, he sha]l file a written response to the infbrmation.”)_; United States v.
McKinney, 602 F. App’x 237,241 (6th Cir. 2015) (;‘[D]efendants waive the right to challenge

the reliability of the information in a PSR by not objecting to it at the original sentencing.”).?

! Interestingly, the government identified the prior conviction as “felon in possession of a controlled substance” at
. sentencing. [R. 112, p. 13] Neither party noted that the conviction identified at sentencing varied from the conviction

listed in the government’s Notice. See id.
2To clarify for Defendant, Judge Smith referenced United States v. Cavazos merely to refute Defendant’s contention
that a due process claim cannot be waived. [R. 139, p. 5]. Judge Smith cited Cavazos to show that the Sixth Circuit

has expressly condoned waiver of due process arguments under a similar provision of § 851; she did not apply
§ 851(e) to Jolly’s case. /d.

-7 -
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Further, the Sixth Circuit has recently stated that “[a] defendant ‘waive's the argument that
a senten;ing enhancement does not apply by ‘explicitly agreeing’ that it does, such as througﬁ
‘plain positive concurrence” for example “where ‘his counsel expresSly agreed to the court’s
_ propoged’ course oféctign in a sentencing hearing.” United States v. Sheffey, 818 F. App’xgl3, |
517 (6th Cir. 2020) (quoting Unz’tedStates V. McBride, 826 F.3d 293, 294-95 (6th Cir. 2016);
» UnitedStates V. Brm’v_n, 727 F. App’x 126, 129 (6th Cir. 2018)). Here, Jolly’s counsel did not
object to the Court’s proposed course of action, and in fact explicitly égreed with the Cduﬁ"s
assessment of the statutory punishment range pursuant to the § 851 enhancement. [R. 112, p. 14]
(“The Court: ‘So, Mr. Stephens, do you a-greé that these are the maximum statutory rangés for
Count { and Céunt 27" Mr. Stephens: “Yes, ma’am, as a result of the 851 notice, that’s -
éorrect.”’). Accordingly, the Court agrees with the Magistrate 'Judge that Jolly waived any his
challenge to the accuracy of the § 851 Notice based on his failure to raise the issueat sentencing.

iii. Merits

Eveﬁ if Jolly did not waive this claim by failing to r‘aiée it ét sentencing, it is meritless.
Jolly argues that the Court !écked authority to enhance his sentence because the government
failed to provide him reasonable notice of the prior conviction on which it relied. [R. 142, p. 19].
Section 851 requires that the government file a notice if it intends to rely on prior convictions at
sentencing. 21 U.S.C. § 851(a)(1): But, despife Jolly’s textualist arguments to the contrary, “not
ali errors render a § 851 notice invalid.” [R. 139, p. 9]; see also [R. 142, pp. 16-17]; United |
States v. Brown, 677 F. App’x 247, 250-51 (6th Cir. 2017). Rather, “the pfoper inquiry is
whether the go;/ernment’s information provided the defendant reaso‘na'b‘le notice of [its] intent to

rely on a particular conviction and a meaningful opportunity to be heard.” Id. (quoting United

States v, King, 127 F.3d 483, 488-89 (6th Cir. '1997)) kintemal quotations omitted).
{

-8 -
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For example, in Brown, the Sixth Circuit reasoned that the governrﬁent provided
sufficient notice despite providing an incorrect date and county of conviction. /d. at 251.
Speciﬂcally, the Sixth Circuit determined that the notice was sufficient to notify Brown of the
governﬁent’s intent to-rely on “his 1983 Tennessee conviction,” regardless of the inaccu_rac‘ies in (
the report. Id. In United States v. Steen, 55 F.3d 1022, 1028 (Sth Cir. 1995), the Fifth Circuit
rejected a claim closely analogous to Jolly’s claim. [R. 139, p. 9]. Like the present case, the error
in Steen “occurred because the Government described whét. it believed to be the charged offense,
not that to which Steen had pled guilty.” See id. The Steen noti;e correctly stated the “date of
conviction, the venue, and the cause number of the case for each of Steen’s prior convictions.”
Id. The Fifth Circuit reasoned that the errors only negate “the notice pr.ovided by the other listed
data only if the discrepancy misled Steen to his prejudice.” /d. Steen filed a pretrial motion
challenging the admissibility of his prior convictions, in which he correctly identified the
convictions on which the government intended to rely. Id. The court held that because Steen
made clear that he understood the prior convictions upon which the government intended to rely,
the errors in the notice did not mislead him. /d.

Here, the Government’s Notice gave Jolly “reasonable notice” of the government’s intent
to rely on his 2009 conviction in Jefferson Circuit Court. The government correctly identified the
month and year of conviction, the court in which he was convicted, and the case number, which
collectively notified Jolly that the Government intended to rely on his 2009 Jefferson County
Circuit Court conviction in case number 07-CR-03431. See id.; see also Brown, 677 F. App’x at
250-51. Further, although Jolly contests that the Government’s thice misled him, Jolly’s

pleadings illustrate that he understood the conviction on which the Government intended to rely.

See Steen, 55 F.3d at 1028. As discussed above, Jolly Arepeatedly asserts that he informed his trial
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- counsel that he did not plead guilty to the listed trafficking offense, but rather to possession,
demonstrating that the Government’s Notice did not mislead him. [R.114-1, p. 14; R. 142, p. 3].
Moreover, Jolly’s counter arguments are unpersuasive. First, Jolly argues that Steen is
distiiiiguishable because the Government in Steen filed an amended Notice correcting its_err'érs.
[R. ,142, p. 5]. But the Steen court did not rely on the amended Notice in its reasoning or holding.
See Steen, 55 F.3d at 1026 (“The question . . . is whether'vthe Government’s identification of
Steen’s prior conviction, even with its inaccuracy, was nonetheless sufficient to satisfy
§ 851(a).”). Second, Jolly argues that this case is most like United States v. Hyiypolz’te, 609 F.
App’x 597 (11th Cir. 2015) (which Jolly incorrectly refers to as United States v. Sereme), in
which the Eleventh Circuit found a government’s notice insufficient under § 851. Id. at>608——09;
[R. 142, p. 15, n.5]. Although Hyppolite did involve errors in the government’s notice, it more -
importantly involved errors in the underlying state court judgment, which the Oklahoma court
amended after his federal sentencing. Id. (“Because the government sought to base Sereme’s
enhanced penalties on a judgment that was not entered until aftér trial and sentencin-g had
commenced, whatever notice was provided failed to comply with.the demands of § 851.”). The
Eleventh Circuit reasoned that Sereme did not have reasonable notice éftiie underlying
conviction én which the government relied, because his counsel would have been unable to
investigate the conviction until the Oklahoma court amended the crime of conviction, date, and
applicable statutory section. Jd. at 611. Hyppolite is distinguishable from Jolly’s case and not
contrary to the law cited above. In sum, while the government seems fo have sloppilil prepared

- its Notice, and despite Jolly’s arguments to the contrary, there is no indication that the Notice

misled Jolly.
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Importantly, even if the Government failed to provide “reasonable notice” under § 851,
Jolly cannot prevail on this due process claim because his actual possession conviction still
qualifies as a felony drug offense garnering a sentence enhancement under § 841(b)(1)(B).
Because the misidentified conviction did not impact his sentence, Jolly has not established a
“substantial or injuribus effect” required for a meritorious § 2255 clé.im. See Watson v. United
States, 165 F.3d 486, 488 (6th Cir. 1999) (explaining that, to prevail on a § 2255 motion alleging
a éonstitutional violation, a defendant must “establish an error of constitutional magnitude,
which had a substantial and injurious effect or influence on the proceedings.”); see also
Chapman v. United States, No. 7:18-CR-00005-KKC-EBA-1, 2021 U.S. Dist. LEXIS 249411, at
*5 (E.D. Ky. Dec. 21, 2021) (same).

The definition of “felony drug offense,” in effect at the time of Jolly’s conviction, for
purposes of the sentence enhancement under § 841(b)(1)(B) is “an offense that is punishable by
imprisonment for more than one year under any law of the United States or of a State or foreign
country that prohibits or restrict conduct relating to narcotic drugs, marihuané, anabolic steroids,
' or depressant or stimt‘llant substances.” 21 U.S.C. § 802(44); United States v. Gallegos, 553 F.
App’x 527, 532 (6th Cir. 2014) (explaining that § 802(44) provides the definition of “felony drug
offense” for purposes of § 841); Bargo v. Kizziah, No. 6:19-CV-082-CHB, 2019 WL 1560885, at
*2 (E.D. Ky. Apr. 10, 2019) (rejecting use of the categorical approach because § 802(4’4)
provides the test for “felony drug offense” under § 841). In other words, a conviction qualifies as
a “felony drug offense™ if it (1) involves one of the enumerated substances and (2) is punishable
for more than a year. |

Jolly argues that his possession conviction is not a “felony drug offense” under

)

§ 841(b)(1)(B). [R. 142, p. 20]. To support his contention, he reiterates the two legal arguments
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advanced in his Motion to Vacate: (1) the Court should adopt the standards set forth in Lopez v.
Gonzales and its progeny, and (2) the Court should use the “categorical approach.” Id. at 20-24.

Judgé Smith has already rightly determined that these arguments fail, but this Court will offer

-

further explanation. [R. 139, pp; 12-13].

First, Lopez and its progeny analyzed which felonies justify removal under the
Immigration and Nationality A;:t (INA). Lopez v éonzales, 549 U.S. 51 (2006); Car_achurzf-l
Rosendo v. Holder, 560 U.S. 563 tZOlO); Moncrieffe v. Holde‘r, 569 U.S. 184 (2013). In Lopez,
the Supreme Court found that possession of cocaine was hot an aggravated felony under the
INA, regardless of its felony categorization under state law. Lopez, 549 U.S. at 53. Lopez and its
progeny do not deal with thé definition of a felony drug offense under § 841. Because these cases
dealt solely with the iNA, Lopez and its progeny are inapplicab‘le. United States v. Gallegos, 553
F. App’x 527, 532 (6th Cir. 2014) (finding Moncrieffe “inapposite’v’ to whether a defendant’s
prior conviction of marijuana possession qualified as a “félony drug of%ense” under the
Controlled Substances Act); United States v. Wing, No. 5:12-CR-00087-JMH-HAI, 2016 WL
3676333, at *2 (E.D. Ky. July 7, 2016) (“Neither Moncrieffe nor Lopez . . . address the definition
of ‘felony drug offense’ for the purposes of 21 U.S.C. § 841 and are, thus, inapplicable.”).

Second, Jolly argues that the Court should adopt the “categorical approach” to feloniés
under the Controlled Substances Act, as adopted.in cases like Moncrieffe and Elder. [R. 142,
pp. 20-22]. The categorical approach requires a court to compare “the state statute of conviction
to the federal statute in question” and ask “whether the two statutes ére a categorical match.”
United States v. Elder,. 900 F.3d 491, 498 (7th Cir. 2018). In other words; under the categorical

approach, a court solely compares the elements of the state and federal statutes, “while ignoring

the particular facts” of the case at hand. /d. (internal quotations and citation omitted). Jolly cites
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Elder, in which the Seventh Circuit applied the categorical approach to § 841(b)(1) and

§ 802(44). Id. at 498-99. However, cases like Elder are inapposite because: the Sixth Circuit does
not apply the categorical approach to cases, like this one, that arise under § 841. United States v.
Grakam, 622 F.3d 445, 45657 (6th Cir. 2010); United States v. Soto, 8 F. App’x 535, 541 (6th
Cir. 2001); Bargo, 2019 WL 1560885, at *2 (“Given the breadth of [§ 802(44)], the use of the
categorical approach is neither necessary nor appropriate.”); United States v. Shields, No. 5:16-
85-DCR-1, 2018 WL 561856, at *5 (E.D. Ky. Jan. 25, 2018) (“[E]very member of this Court to
consider the issue has held that the categorical approach does not apply to the determination of
whether a prior conviction is a ‘felony drug offense’ under 21 U.S.C. § 802(44).”).

Jolly acknowledges that the Sixth Circuit, originally in United States v. Soto, has
expressly disavowed the categorical approach in this context, but argues that “the landscape of
federal law has changed significantly since Soto.” [R. 142, p. 21]. However, even as recently as
2020, the Sixth Circuit refused to adopt the categorical approach to cases that arise under § 841.
Meeks v. Kizziah, No. 20-5420, 2020 WL 9396243, at *2 (6th Cir. Dec. 15, 2020) (“[W]e do not
utilize the categorical approach to determine whether a prior conviction is a ‘felony drug offense’
under § 841(b)(1).”). The Sixth Circuit’s refusal to adopt the categorical approach is binding on
this Court.

According to the test applied by the Sixth Circuit, as set forth in § 802(44), it makes no
difference in the sentence calculation whether Jolly’s state court conviction was trafficking or
possession—both are felonies. All that matters under § 802(44) is that his prior conviction
involved one of the listed substances and was punishable for more than one year. His state court
conviction for possession of cocaine (a “narcotic drug” as defined in 21 U.S.C. § 802(17)(d)), for

which he was sentenced to two years imprisonment, satisfies this test. Even if the United States
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had correctly identified his state court conviction as possession rather than trafficking, the
mandatory minimum would still be ten years. Thus, Jolly is not entitled to relief based on the
- misidentification of his state court conviction.
b. Ineffective Assistance of Counsel Claim§

In his § 2255 Moti'on_, Jolly argues that his trial counsel was ineffective for failing to raise
(1) the incorrectly identified state court sentence underlying his sentence enhancement, and (2) the
allgged conflict of interest of his state court counsel. [R. 114-1, pp. 18-68]. He also raises a new
ineffective assistance of counsel argument for the first time in his objections, arguing that his
counsel failed to follow his request to file an appeal. [R. 142, pp. 10-13].

To prevail on aﬁ ineffective assistance of counsel claim, a petitioner must show (1) that
his counsel’s performanée was deficient, and (2) that he suffered prejudice due to the deficiency.
Str('ckland v. Washington, 466 U.S. 668, 687 (1984). A court méy address the two prongs in
either order and need nof address both prongs if defendant fails to satisfy one. /d. at 697. A
counsel’s performance is deficient if it “fell below an objective standard of reasonableness.” /d.
at 687-88. The prejudice standard is burdensome, requiring a defendant to demonstrate a
“reasonable probability that, but for counsel’s errors, the judicial outcome would have been
different.” Id. at 694-95. Specifically, to satisfy the prejudice standard after entering a guilty
plea, a defendant must show “that there is a reasonable probability that, but for couﬁsél’s errors,
he would not have pleaded guilt>y and wouid have insisted on going to trial.” Campbell v. United
St.ates, 686 F.3d 353, 357 (6th Cir. 2012). And in the sentencing context, the Sixth Circuit has
explai;led that if a court is “left with pure speculation on whether the oAut‘come ... could have

been any different, there has been an insufficient showing of prejudice.” Spencer v. Booker, 254
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F. App’x 520, 525 (6th Cir. 2007) (quoting Baze v. Parker, 371 F.3d 310, 322 (6th Cir. 2004))
(internal quotations omitted).
i. Failure to Raise Misidentification

Jolly is not entitled to relief on his ineffective assistance of counsel claim regarding
counsel’s failure to raise the government’s misidentification of his state court conviction because
the failure did not cause prejudicé. “Where ineffective assistance at sentencing is asserted,
prejudice is established if the movant demonstrates that his sentence was increased by the
deficient performance of his attorney.” Spencer, 254 F. App’x at 525 (citing Glover v. United
States, 531 U.S. 198, 200 (2001)). Even if his trial counsel had informed the Court of the
misidentification, Jolly’s mandatory minimum sentence would still be ten years because the
possession charge to which he pleaded guilty qualified as a “felony drug offense.” See supra
Section Il(a). Further, as Judge Smith correctly notes, there is no indication that this Court
“would have fprther departed from the Sentencing Guidelines to sentence him below 120
months™ had the United States correctly identified Jolly’s prior sentence as possession rather
than trafficking. [R. 139, p. 16]. In fact, at sentencing, the government correctly identified the
prior conviction as “felon in possession of a controlled substance.” [R. 112, p. 13]. Because Jolly
has not demonstrated prejudice, the Court need not analyze whether his attorney’s conduct was
A unreasonable. See Strickland, 466 U.S. at 697. This ineffective assistance of counsel claim fails.

ii. Failure to Raise Conflict of Interest

Jolly’s second claim of ineffective assistance of counsel, involving his state court
counsel’s successive conflict of interest, likewise fails. The Court agrees with Judge Smith that
the heart of this argument is aimed at his state court counsel’s alleged misdeeds. [R. 139, pp. 16—

17]. However, interpreting Jolly’s pro se arguments liberally, the Court will address the
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argument as against his federal trial counsel. As best the Court can construe, Jolly is alleging that
his federal trial counsel ;Jnreasonably failed to challenge the third-party witness’s proffer to the
government because it céntained confidential information shared by Jolly with his former state
court counsel. [R. 142, pp. 24-25]. Jolly’s accusations of Boyd’s misconduct are troubling, but
he fails to articulate how his trial counsel’s failure to raise the conflict of interest prejudiced him
in this matter. See id. There is no indication in the record that the outcome of Jolly’s case would
have been different had counsel raised this issue; he does not claim that this decision would have
impacted his decision to plead guilty. See Campbell, 686 F.3d at 357; see also Strickland, 466
U.S. af 694 (requiring a petitioner to demonstrate “a reasonable probability that, but for counsel’s
unprofessional errors, the result of the proceeding would have been different.””). Accordingly,
because Jolly has not shown the required element of prejudice as to tﬁis claim of ineffective
assistance of counsel, the Court agrees with Judge Smith that this claim fails.
iii. Failure to Appeal

Finally, for the first time, in his objections, Jolly raises a new ineffective assistance of
counsel claim. [R. 142, p. 9]. He claims that his tri?l counsel failed to follow his request to file an
appeal. Id. Regardless of whether J;)Ily waived his claim about the misidentified state court
conviction by failing to object at sentencing, his counsel had an obligation to file the requested
appeal. Campbell, 686 F.3d at 360 (“[E]ven when a defendant waives all or most of his right to
appeal, an attorney who fails to file an appeal that a criminal defendant explicitly requests has, as
a matter of law, provided ineffective assistance of counsel that entitles the defendant to relief in
the form of a delayed appeal.”). Failure to follow the client’s request to appeal is presumptively
prejudicial, regardless of waiver. Id. However, a defendant waives arguments that he fails to

raise before the Magistrate Judge. In Murr v. United States, the Sixth Circuit reasoned,
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Petitioner did not raise this claim in his initial § 2255 motion. Rather, it was first raised in

his supplemental objections to the magistrate judge’s final Report and Recommendation.

The magistrate thus never had the opportunity to consider this issue. Courts have held

that while the Magistrate Judge Act, 28 U.S.C. § 631 et seq., permits de novo review by

the district court if timely objections are filed, absent compelling reasons, it does not
allow parties to raise at the district court stage new arguments or issues that were not
presented to the magistrate.

200 F.3d 895, 900 n.1 (6th Cir. 2000).

Jolly’s failure to raise this claim before the Magistrate Judge waives it.> Jolly provides no
compelling reasons why he could not have raised this issue before the Magistrate Judge. Indeed,
he admits that he “did not per se address defense counsel’s ineffective assistance of éounsel in
that regard” (referring to this issue) in his Motion or Reply but asks the Court to review it
anyway. [R. 142, p. 13 n.4]. But, as the Sixth Circuit stated in Murr, 28 U.S.C. § 631 “does not
allow parties to raise at the district court stage new arguments or issues that were not presented
to the magistrate.” See 200 F.3d at 900 n.1; see also United States v. Combs, 6:18-cr-00003-
GFVT-MAS, 2021 WL 1202064, at *4 (E.D. Ky. Mar. 29, 2021) (finding a claim not entitled to
de novo review because it “was not properly raised before the Magistrate Judge but, instead, was
raised for the first time in his objections to the Report and Recommendation.”). Further, Jolly’s
argument is lacking in specific facts to support his contention that his trial counsel failed to file a
requested appeal. See Story v. United States, No. 2:17-CV-00114-JRG-CRW, 2020 WL
6141047, at *9 (E.D. Tenn. Oct. 19, 2020) (finding that a petitioner who merely claimed that “he

requeste\d counsel to file a ‘direct appeal’ and that his ‘[cJounsel failed to file a ‘direct appeal’”

3 Jolly argues that it would be unfair for the Court to find his claim waived for failure to raise it in his Motion
because the Magistrate Judge seemingly forgave the government’s failure to raise the issue of procedural default and
addressed it sua sponte. However, the Sixth Circuit has directly stated that a court can determine procedural default
sua sponte so long as the defendant has “the opportunity to address the issue in his objections to the magistrate
judge’s report and recommendation.” Wells v. Warden, Belmont Corr. Inst., No. 18-3125, 2018 WL 3869276, at *2
(6th Cir. Apr. 30, 2018). The Court can understand why this appears unfair to Jolly, but there is a difference between
the government failing to raise every ground for dismissing a motion and a defendant failing to raise a distinct claim,
forcing the district court to decide new issues and nullifying the efforts of the magistrate judge.
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was “without sufficient facts to support a claim of ineffective assistance of counsel.”). Thus,
because Jolly failed to raise this claim before the Magistrate Judge or provide specific facts about
his requested appeal, the Court rejects his claim.
c¢. Evidentiary Hearing

As the Magistrate Judge correctly determined, Jolly is not entitled to an evidentiary
hearing. See [R. 139, p. 19]. A court must hold an evidentiary hearing if the movant raises a
factual dispute. Martin v. United States, 889 F.3d 827, 832 (6th Cir 2018). “The burden for
establishing an entitlement to an evidentiary hearing is relatively light.” Id. (internal quotations
omitted). However, a court need not hold an evidentiary hearing if “the record conclusively
shows that the petitioner is entitled to no relief” and “where the petitioner’s allegations cannot be
accepted as true because they are contradicted by the record, inherently incredible, or
conclusions rather than statements of fact.” Id. Here, Jolly has not presented factual allegations
to support his claims. The written arguments plainly demonstrate that he is not entitled to relief,
ar.1d thus no evidentiary hearing is necessary.

d. Certificate of Appealability

Pursuant to Rule 11 of the Federal Rules Governing Section 2255 Proceedings for the
United States District Courts, “[t]he district court must issuc or deny a certificate of appealability
when it enters a final order adverse to the applicant.” A district court should grant a certificate of
appealability only if the defendant “has made a substantial showing of the denial of a
constitutional right.” 28 U.S.C. § 2253(0)(2). This Court agrees with Judge Smith that a
certificate of appealability is inappropriate in this matter because Jolly has not made a substantial
showing as to the denial of a constitutional right. See [R. 139, pp. 19-20]. The certificate of

appealability is denied.
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IV. CONCLUSION
Jolly’s pro se filings are detailed and impressive, but his arguments ultimately fail. For
the reasons above and in Judge Smith’s Recommendation, Jolly is not entitled to relief under
§ 2255. Accordingly, and the Court being otherwise sufficiently advised,
IT IS HEREBY ORDERED as follows:
1. The Magistrate Judge’s Report and Recommendation, [R. 139], is ADOPTED as the
opinion of this Court. |
2. Jolly’s Objections to the Magistrate Judge’s Order and Report and Recommendations,
[R. 142], are OVERRULED.
3. Jolly’s Motion to Vacate under 28 U.S.C. § 2255, [R. 114], is DENIED;.
4. No certificate of appealability shall issue;

5. A separate judgment will be entered contemporaneously with this Order.

This the 5th day of April, 2022.

gﬁlwu?f@tu)ﬁ?o@n&)

., CLARIA HORN BOOM,

UNITED STATES DISTRICT COURT JUDGE
EASTERN AND WESTERN DISTRICTS OF
KENTUCKY
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UNITED STATES OF AMERICA, ) CLERK U s SERT );R%dfm
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Plaintiff, )  Criminal Action No. 6:17-CR-027-CHB-1
) ' "
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) JUDGMENT
DUSTINJOLLY, )
)
Defendant. )
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" In accordance with the Court’s Order Adopting Magistrate Judge’s Report and
Recommendation, entered contemporaneously herewith,
IT IS HEREBY ORDERED as follows: ‘ ,ﬁ

1. Defendant Dustin Jolly’s Motion to Vacate under 28 U.S.C. § 2255, [R. 114], is hereby

DENIED. No certificate of appealabiiity will issue.

2. This action is DISMISSED WITH PREJUDICE and STRICKEN from the Court’s

active docket.

This the 5th day of April, 2022.

f Yore. HowoBoon

Jamd - CLARIA HORN BOOM,

@ UNITED STATES DISTRICT COURT JUDGE
EASTERN AND WESTERN DISTRICTS OF -
KENTUCKY ’
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