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ORDER
i1 Held (l) The trial court erred in allowing the State to provide input regarding
defendant’s motion for leave to ﬁle a successive postconviction petltlon at the
cause and prejudlce stage :
(2) Defendant failed to make a pri;ﬁa faeie shdwing of eause and prejudice.
12 | Defen'd.ant, Juan Reyes, appeals from the trial court’s order denying his rndtion for
leave to file a succes.sviVe postconviction petiﬁon On appeal defendant argues the tfial court |
erred in (1) allowing the State to participate at the cause and prejud1ce stage and (2) finding the
motion failed to make a przma Jacie showing of cause and prejudlce We agree with defendant s
first argument, disagree w1th his second argument, and affirm. -
13 ' I. BACKGROUND

14 A. The Charges, Trial, and Sentencing



'1[ 5 ” '- - In 2'005A vthe State charged defendant W'it:h'ﬁrst-degree rnnrder-(720.ILCS .
- 5/9- I(a)(l) (West 2002)), attempt (first degree murder) (zd §§ 8-4(a), 9-1(a)(1)), aggravated
battery w1th a ﬁrearm @id § 12 4 2(a)(1)) and home invasion (zd § 12- ll(a)(S)) Defendant s
case proceeded to-a jury trial cor_rducted in January 2007
ﬂ 6 | Shortly_ before the trialn.began, defendant, through counsel, filed a motion to
“disquahfy_ State’s Attorney Fr'ank Young and the Office of the.Vermilion County State’s
" Atiomey." Inthe motion, defendant alleged that prior to jury selection, “the State atermpted to
sup‘plem_ent their witness list” by addfng co-defendant Andre Smith".j Defendant further alleged'
Smith gave a statement to Young that was not recorded, rhaking Youhg “a potenti.al-

1mpeachment witness at the. trial.” Defendant asserted Young and the Vermilion County State’s:

Attorney4 S Oth“ce were Vno longer quahhed fo act as prosecutors and reqttested tne- o.ourt
disqualify the office or “bar the testrmony,of Andre Smith” at the trial. Defendant ultimately |
withdrew his request to disqualify the‘state’.-s attorney’s office after the State agreed notto call
vSmith at trial. |

97 At f.th@'cénclusior} of the trial, defendant was,f_s?ﬁ_r}dg.uilty, éf ,ail cb?rge‘sr and the |
trial court sentenced him to 30 years’ imprisonment for attempt (flrst degree murder) and life
unprrsonment for both first degree murder and home invasion. This court afﬁrmed defendant s
convictions on duect appeal See People v. Reyes, No. 4-07- 0412 (2008) (unpubhshed order -
under Illinois Supreme Court Rule 23

78 B. Previous Postconviction Proceedings

99 . In 2009, defendant-ﬁled"his‘initial petition for postconviction relief, which the

trial court summarily dismissed. Defendant appealed the trial court’s judgment, and this court




affitmed. See People v, Reyes, 2011 IL App (4th) 100183-U; People v. Reyes, 2014 IL. App (4th)

100183-UB. L e

fio. . In 2013 defendant ﬁled a motlon for leave to ﬁle a success1ve postconvmtmn

i l -

| petmon The trial court demed defendant's motlon and th1s court afﬁrmed See People V. Reyes
2016 IL App (4th) 130279 u.-

T11 _ In:20_15,A defendant filed a e_e_cdnd_motion fet 'leave‘ tofile a sncee‘slsive"ﬂ-
postconviction petition, arguing, in part,’counsel on appeal_ from the 'denlal of the initial -+ -
.pvostconviction petition was-ineffecti__v’e for raising on appeal iny' two of the eight claims inthe
‘ petition. The trial }ceurt denied the motion. . o

f12. . C. The Instant Motion for Leave
: ' to File a Successwe Postconv1ct10n Petltlon

713 - On September 7, 201 8 defendant pro se filed the motlon forleave to filea .
successive postconv1ct10n pet1t1on Wthh is at isste in the instant appeal In the motlon

defendant raised elght clatms of alleged const1tut1onal V1olat1ons lalthouvgh he subsequently o
w1thdrew. three of the claims. In relevant part, defendant raised a claim of ineffective assiStance -
of trial counsel, arguing _eounsel perfo'rmed deﬁe:lently in falling_to inveetigate' the Ver'milion -
County State’s Attorney’s Office to discover the office. was under federal investigation.
According to defenda'nt,' had counsel lie'ar'ned :.of tl'le investigationl, he-co'uld hav_e included that
information in the 'metion\ 0 disqualify' the state’s attorney’s office and likely prevailed on the
motion. Defendant alleged he did not learn of the federal investigation until 2017',‘ when he -
obtained documents in response to a Freedom of Information Act request.

714 | Defendant raised four additional claims that he does not discuss in any detail on
appeal. First, defendant raised a claim of “policé ‘misconduct,” alleging police officers failed to

disclose instances in which Alex Garcia, a co-defendant and State’s witness who acted as a



coﬁﬁd’éntial- iﬁforrhéﬁt-, s;)ld fa‘tlke‘dn'lg'slt_o tﬁé Sfuﬁvt':efs.‘ .S-e'c'ond,‘defehdant. argued trial counsel
was inéffec.ti(zé;fb'r"failing_to_diécdver the fake drug sales mentioned above and use them 'at.t'rj"a'l‘_' ) o
tov. attack Garma’s cfédibi:lit'}}. Third, defendant érguéd rthe‘S.féte committed a Br&&y violation (See |

Brady v. Maryland, 373 U.S. 83 (-1963))vby not charging Garcia with a crime for providing fake
drugs, thereby preventiﬁg defendant from using evidence of the crimes to impeacﬁ Garcia at trial.-

Fourth; defendant argued counsel on appeal from the denial of his initial postconviction petition

“was ineffective for faiéiﬁg' on épﬁéal 'Aon-ly;th 'of the eight claims in the petition. BT
15 The trial court asked the State if it wished to réép()nd to defendant’s motion. |
Thereafter, the State filed a seven-paragraph motion titled, “People’s Request for this Courtto

Deny Defendant’s Motion for Leave to File Suééessive Post-Conviction Petition.” Paragraphs

one through. six-of the State’s @otion identiﬁ_ed_"ch’e various postconviction pleadings. defendant
had previously filed. In paragraph seven, the S‘tate'asserted “defendant’s motion fails to comply
with the requjréménts of 725 ILCS 5/122-1 (f)” The State fequested the trial cquff enter-an qrder
denying defendant’s motion fér leave.. - | |

f16.. . In Februax.y:4202_1_,_thc», t_r.iaii court conducted a hearing on defendant’s motion.
During the hearing, the State pro-ceeded to frame the issues for the court: “Aﬁd just for |
procedural purposes, the [State is] in receipt of_a defense motion to withdraw issues 4, 5, and 6

of his sucesssive posi-conviction. So T'dont kisw if thé Cout received 4 copy ofthat.” The
State provided the court with a copy of defendant’s motion and relevant case law. The State did
not raise any.subst'antive arguments against deféndant’s motion at the hearing. The trial court
took the matter under advisement at the conclusion of the hearing. On March 18, 2021, the ‘trial 3

court entered a written order denying defendant’s motion.




117 On April 7, 2021, defendant ﬁled e_1mot_i.o’nv_tp .rec‘c_msider,_argg_ing the trial court.
erfoneously allowed the State to provide input regarding his motion for ’lea‘lye‘to”ﬁlé a successive
postconyiction petition at the cause and prejudice stage. A hearing on defendant’s motion was . .

' held on August 19, 2021.In résponding to defendant’s argument, the 'co'u;'.t stated, in part, as. .

follows: e Lo R
“THE COURT: Initially,the ‘CoAu‘.rt allpwed t'he”S‘t.ate t'o_f.'il_ev }a'w_.rittenl
objection and that [defendant] is a;_bsohi’;ely correct on: éhould not ha've._‘handle.d -
that initi‘él -hearing fhe-‘way‘ in whlchIdldI want to s'taté;on- the :relcord’ that; quite.
-. frankly, the file, which is extrer_r_lg:llly:, volur'nino;ls,:\_«\‘_/as recently assigned to me and-
2 3 pr.oced'urally 1 was;unclear where_.[de_fendant] was at in hlS post-conviction -

.+~ process and so I did ask the State.”. -
The trial court denied defendant’s motion to reconsider. It stated that the State’s input had not
influenced its decision tq deny defendant’s motion for leave in any way. .

718 This appeal followed.

119 o II. ANALYSIS
1 20 Defendant argues the trial court er‘redbinv denying his motion for leave to file a

successive postconvi_ct_ioq petition. Specifically, Qefendgnt contends the court erred in

(1) allowing the State to pg_rticipate at the cause }aq_d prejudice stage of succe§siv¢ postconviction
proceedings anci (2) finding he fail?ed to make a prima Jfacie showing of cause aﬁd' prejudice.
“The denial of a defendant’s motion for leave to ﬁle a successiye postconyic__:tion petition is

+ reviewed de novo.” People v. Bailey, 2017 IL 1_:2.‘1‘450, 713,

721 A. The State’s Participation Was Improper



ﬂ. 2 Defendant first aréues.: the trralcourt erred 1n allouving. the State to participate at
the Cauae and'prejudi’ce stag've;'H'e aeserta' the State improperl'y‘ participated by “'aééiét[rng] the
trral court in focusmg the issues to be revrewed present[mg] a copy of [hrs] motion to the court
*ak and ask[lng] the court to deny [the] motion.” The State on the othier hand argues that 1ts .v
participation was proper because it merely prov1ded clarification regarding the case’s-
procedural posture at the trrat court’s request” and ¢ rarsed no substantive arguments a.gamst. :

- defendant’s motion.” ) | |
123 " The Post-Conviction Hearing Act (Act) (725 ILCS 5/122-1 et seq. (West 2016))
contemplates the filing of only one postcon\iiction petition. See, e.g., Bailey, 2017 1L 121450,

f'15. Section 122-3 of the Act (725 ILCS 5/122-3 (West 2016)) provides that “[a]ny claim of

substantial denial of constitutional rights not raised in the original or an amended petition is
[forfétted].’_’ An’exception to the forfeiture rule of section 122-3 of the Act (id.) is the -
'cause-and;prejudice proviSiOn located in section 122-1(f) (id.v» §- 122-1(%)), WhichproVideS the .- -

following:

© Article without leaVe of the coutt. Leave of court may be granted only if a
' petitioner demonstrates cause for his or her failure to bring the claim in his
o hit ffitial bost-conviction proceedifigs and prejudice fesults fron that
failure. For purposes of this suhaectior_l (): (1) a prisoner shows cause by
identifying an objective factor that impeded his or her ability to raise a -
specific claim during his or her initial post-conviction proceedings; and

(2)a prisoner shows prejudice by demonstratihg- that the claim not raised

.,,“(t).Q.r.zlx.one.pet.itio.n.rziéy‘._be filed by a petitioner under this




during his'.or her initial post-conviction proceedings so infected 'the trial
that the resultrng convrctron or sentence vrolated due process

[U]nder sectlon 122 'l(f)[ ] the tr1a1 court mustco’nduct a prelrmmary and 1ndependent screenlng
of the defendant s motron for leave to ﬁle a successrve postconvrctron petmon for facts L
demonstratmg cause and prejudlce ? People V. Lusby, 2020 IL 124046 1] 29 “The’ trlal court 1s." 3
capable of deterrmmng whether the motron made a przma facze showmg, 50 there s no reason .
for the State to be involved.” ” Id (quotmg Bazley, 2017 IL. 121450 9 25) Accordrngly, the
supreme court held in Bailey that the State should not be permrtted to part1crpate at the cause -
and prejudice stage of :suecessrye po_stconv1ct1on proceedrngs.‘f’_Bailey_, 20(_17 IL12 1.45Q,. '1[ _24.; .
124 | _Here5 after defendant’s motronl'Wae ldoc.keted,t'the_t_'riall-court'“a_s'.ked the State .
Whether [itj -wanted to_reepondt-” The »State filed a rnot_j'on tiltlled,"g‘People’ s Request for thi_s Court | o
to Deny Defendant’s Motion for Leay,e toF ile Suc_ces‘siye‘Po's_t-Conv'ictio_n Petition,’,’ requesting
the trial court enter an order denymg defendant S motron for leave In paragraphs one through six -
of the motion, the State identified the varlous postconv1ct10n pleadings defendant had prev1ously
filed. In paragraph seven of ite motion, the State asserted “defendant’s motion-fails to comply
with the requirements of 725 ILCS 5/122-1(f).” T_he State.aleo appeared at a hearing on | '
defendant’s rnot_ion. At thehearing, the State partrcipated in'theproceedings by as_sieting the trial
court in framing the-issues for rev{iew and p_roviding the court with case law “outlining what are
the burdens, what is the procedure, and so _forth,“'»\)hen confronted with a successzive
post-conviction petition.” The State did not raise any substantive arguments against defendant’s
motion at the hearing.
925 | We are not persuaded by the State’s argument that its participation in the

Y

proceedings below was proper because it “merely provided clarification regarding the case’s



procedural posture at the trial court’s request” and “r.ai>sed no substantive arguments against

~defendant’s motion.” First, we note the State cites no authority in support of its contention thiat it

is allowed to participate at the c'ausev_'a'n'd pfejutiice sfage so long as it does not raise substantive’
arguruents egainSt a defendant’s movtion.‘Indee‘d., the State’s argument ap;pears to conflict with
the suoreme court’s direction thaf “Vthe State should not be perfnitted to vpartici‘pate at the cause '
and prej‘Udice stage of successive postconviction pfoceedings.” Bailey, 2017 1L, 131450, § 24; see
also Lushy, 2020 IL 124046, § 20 (“The trial court is capable of determining whether the motion
made a p1~imafd'cie éhoWing, so tﬂéfe is no'reas‘ou for the State to be involved.” (quernal

Cjuotaﬁon marks omitted.)). Moreover we égree with defendant that the State did more thanjust

_ claufy the case’s procedural posture ina court f111ng ngmﬁcantly, in its motion, the State

argued that defendant had falled to satlsfy the cause and prejudlce test and spemﬁcally requested
that the court deny defendant’s motion for leave. We acknowledge the State was primarily
attemptmg to. help the judge, who' had onIy recently been a551gned to hear the case; become -.
famlhar with the case’s complex procedural h1story In fact the State dld.SO only in response to
the judge’s request. However, its partic1pat19pl at the cause and prejudice stage went beyond just
explaining the case’s background when it exolicitly advocated for the court’s denial of

dcfendant’s motion, which was contrary to sup'reme court authority interpreting section 122-1(f)

* ofthie Act, See Bailéy, 2017 IT, 121450, 24. Accordinigly, we conclude the trial court erred in

allowing the State to participate at the cause and prejudicc stage of the successive postconviction

proceedings:
126 ' B. Defendant Failed to Make a Prima Facie.
Showing of Cause and-Prejudice
127 . Defendant next argues that, in the event we determine the trial court improperly

allowed the State to participate at the cause and prejudice stage, we should remand for a new




judge to determine whether he made a primafacie showing of cause of -prejudice. The State S
drsagrees and asserts that a remand is not necessary It suggests that 1n the mterests of Judrcxal .
economy, yve should review defendant's motlon for leave and afﬁrm the tr1al court s Judgment |
ﬁndmg defendant farled to make a przma facre showmg of cause and prejudrce See Bazley, 2017‘
IL 121450 ﬂ 42 (reachrng the ments of the motlon “[1]n the 1nterest of Judrcral economy”)

Lusby, 2020 IL 124046 129 (same) We agree wrth the State E suggested approach

728 o Defendant contends he made a przma facze showmg of cause and prejudlce with -
respect to his claim trial counsel was ineffective for farhng to mvestrgate;t_he Vermilion County-: -
State’s Attor_ney’s Office to diScover the ofﬁce _was under fe'deral_ _lnYestigation; Ac’co'r'd_i_ng to .
_defendant, f‘[ilf ..c'_:.ounsel ‘would have investigated,;:c:ounsel would h.aye_di_sco_vered the federal
inveStigation into the Vermilion County State’s_Attorney?s Office which may have prompted_v
counsel_p‘to.move to dismiss the indict_ment,ff ,

129 -  As noted_above, “cau_se” 1s establlshed by‘,‘identifyi,ng an objective factor that
impeded [a defendant’s] ability to raise a speclﬁc cla_irn during [the] i_nitlal postconviction
px'oceedlngs.” 725. ILCS 5/ 122-1(f) (West 2016). _‘“Prejudice” is s:hoyvn' _by “demOnstrating that
the claim not ralsed_during [the] initial postfconyi_ctlon proceedings so infected the trial that the i
resulting conviction or. sentence violated due process.” Id. “To succeed on a claim of ineffective
assistance of counsel, a defendant must show (l)dcounsel’s performance fell below an objective
standard of reasonableness and (2) the deﬁcientvperformance resulted in prejudice.”’ People V..
Beasley, 2017 IL App (4th) 150291, {26 (citing Strickland v. Washington, 466 U.S. 668 (1984)). .
130 - Even assuming defendant can show-cause, he cannot establish prejudlce, as his. -
proffered ineffective-assistance claim fails as a matter of law. Defendant maintains counsel’s

performance was deficient in failing to conduct afr investigation'into the Vermilion County



State’s Attotney’s 'Ofﬁoe to'discover the ot‘ﬁce'Was under federal investigation;:Hovyeyer, ,

, defendant fails to explain why counsel should have suspected that there was an actlve federal
investigation into the Verm111on County State’s Attorney s Ofﬁce Although defendant did move.
to disquahfy the state’s attorney s office, he did so on the basis that one of the p_rosecutmg
attorneys had rnet with a co-‘defendant alone and obtained' an unrecorded statement: Defendant -

does not suggest there was any connection between the prosecutor’s meeting with a co-defendant

FIVOPIES

and the federal mvestlgatlon Based on the facts alleged in defendant S motlon there is nothmg
to suggest it wasobjectwely.unreasonable for counsel to fail to dlSCOVCI‘ the federal mvestxgatxon
into the state’s attorney’s office. Accordirgly, we find defendant cannot establish counsel -

provided unreasonable assistance and, thus, he is unable to make a piffma facie showing of

prejudiee.

131 C. Defendant’s Additional Claims
q32:- - Defendant argues for the first tir'ne.ln his reply brief that he made a prima facie ..

showmg of cause and prejudlce with respect to the remaining four clalms in h1s motion for leave :

i} ‘Altho__ug_‘,h defendant forfeited this argument by f_alling to raise it in his _appellant_’s'_brlef (seeIll. S,

Ct. R. 341(h)(7) (eff. Oct. 1, 2020)), we will nonetheless briefly address the additional claims.
See, e.g., People v. Holmes, 2016 IL App (1st) 132357, § 65 (“[Florfeiture is a limitation on the -
" parties and not the reviewing court.”). : |

1 33 - As stated, defendant raised the following additional claims in his motion for leave
to file a successive postconviction petition: (1) “police misconduct” in that officers failed to
report several instances in which one of the State’s witnesses, Alex Garcia, who worked as a
confidential informant, provided fake drugs to the officers; (2) counsel was ineffective for failing

to cross-examine Garcia about the instances in which he provided police officers with fake

-10 -




- drugs (3) the State committed a Brady v1olat10n by not charglng Garcra with a crime when he
O l"fprov1ded fake drugs because it prevented defendant from 1mpeach1ng Garma w1th ev1dence' cf h1s :
- crime. and (4) appellate counsel was ineffective for raising on appeal from the demal of |
'defendant s 1n1t1a1 postconv1ct10n petition‘only two of the eight clalms in the petition '
,1];3_4". L élarrns one through' three_ aboveeach’ deal with the slame centralvallegation", : _' o
namely, po'lice ofﬁcers did not report several instances in whichGarcia 'sold.them fake drugs,
- thereby.preventing defendant frorn usmg this ev1dence to attack Garc1a s credlbilitv at trial. .
However defendant cannot show.cause or prejudice for his farlure to br1ng these claims at an.
earlier time. Defendant .acknowledges in his motion for le'ave that he _knew prior to trial Gar’c_ia. |
had provided officers with _fake drugs. In fact, defense counsel specifically asked Gar'ci'a:on
cross-examination vvhether he had prcvided cfﬁ‘cers.withfal.(e drugs, and Garcia “admitted th‘a.t,» )
while working as a drug informant, he defrauded the police.” Reyes, 2016 IL App (4th)- |
130279- U | 50 Accordmgly, defendant cannot show cause. because he knew prior to trial that
Garcra had given pohce officers fake drugs and he cannot show prejudice because he dld,.‘ rnvfact,-
attack.Garcia?s credibility_. at trial.with' this evidence. | o
935 As for defendant’s claim of ineffective assistance of appellate counsel, defendant
.previousiy rai_sed this clairn_ in his 2013 motionfor leave to ﬁvlie a successive poStconviction -

‘petition and therefore cannot show cause:

136 -~ I CONCLUSION !
9137  For the reasons stated, we affirm the trial court’s judgment. -
- 38 - Affirmed.

-11-



—RRTENIX




ATDENINTY D




SUPREME COURT OF ILLINOIS

SUPREME COURT BUILDING
200 East Capitol Avenue
SPRINGFIELD, ILLINOIS 62701-1721
(217) 782-2035

Juan Reyes FIRST DISTRICT OFFICE

160 North LaSalle Street, 20th Floor
Reg. No. R08935 Chicago, IL 60601-3103
Pontiac Correctional Center (312) 793-1332

P.O. Box 99 TDD: (312) 793-6185
Pontiac IL 61764 ‘
March 29, 2023

Inre:  People State of lllinois, respondent, v. Julin Reyes, petitioner.

Leave to appeal, Appellate Court, Fourth District.
129327 ‘Y

FARY

<

N\

The Supreme Court today DENIED the Petition for Leave to Appeal in the above
entitled cause.

The mandate of this Court will issue to the Appellate Court on 05/03/2023.

Very truly yours,
Ona&d’cxia ’Av ercwf

Clerk of the Supreme Court



IN THE CIRCUIT COURT

= FOR THEFIFTH JUDICIAL CIRCUIT OF ILLINOIS ——MAR 18 7777 -
DANVILLE, VERMILION COUNTY, ILLINOIS Melissa Quick
' Clerk of the Circuit Court

Vermilion County, Illinois

THE PEOPLE OF THE STATE
OF ILLINOIS,
Plaintiff/Respondent,

JUAN REVES,

)
)
)
) Case No. 2005CF467
)
)
)
Defendant/Petitioner. )

ORDER ON PETITION FOR LEAVE TO FILE
A SECOND SUCCESSIVE POST CONVICTION PETITION

THIS MATTER came for hearing on February 24, 2021, on the Petitioner’s

Petition forteave to Filea Second Successive Post Conviction Petition. The
Petitioner appeared pro se, in custody of the Illinois Department of Corrections
and the Respondent appeared through Assistant State’s Attorney Michael Pawl.
After stipulating to proper notice, the court heard the arguments and took the
matter under advisement to more fully review the voluminous record and case
law presented. The court now renders its decision on the motion herein.

Procedural Faéts

The Petitioner was convicted after a jury trial on January 11, 2007 of the
offenses of first degree murder, attempt (first degree murder), aggravated
battery with a firearm, and home invasion. Aggravating factors were found to be
present. He was sentenced to natural life in prison on March 29, 2007. The
Petitioner’s direct appeal raised two issues: (1) the Respondent violated
Defendant’s right to a speedy trial, and (2) the photo array used by the police to
establish his identification was so unduly suggestive as to be violative of due
process. The appellate court affirmed the trial court’s judgment in an
unpublished Rule 23 Order. (People v. Reyes, No. 4-07-0412) on October 7, 2008.
The lllinois Supreme Court denied a Petition for Leave to appeal on January 28,
2009 in People v. Reyes, 231 111.2d 648 (2009).



The Petitioner filed an initial petition for post conviction relief on October

5,2009-which-wassummarily-dismissed by the trial-court.—He claimed-in-that—-— —

petition, among other things, that (1) Danville Police Officer Keith Garrett made
“inaccurate and deceptive representations in his testimony before the grand jury;
and (2) ineffective assistance of counsel at trial by failing to impeach Garrett with
the contradictions between his grand jury testimony and his police reports. The
appellate court affirmed the trial court’s summary dismissal on October 3, 2011
and again on June 17, 2014 after having been directed to vacate its judgment by
the supreme court on March 26, 2014 and reconsider the matter in light of the
court’s decision in People v. Hommerson, 2014 IL 115638, 4 N.E. 3d 58.
in their first review of the post conviction petition, the appellate court

found the Petitioner had forfeited any error in the grand jury proceedings by
failing to file a timely motion to dismiss the indictment. Petitioner’s ineffective
assistance of counsel claim based on the alleged error by counsel in failing to
impeach a nonparty witness with two prior pretrial statements was found to be
without basis. The appellate court noted that in order for.impeachment to occur,
a prior statement by a witness had to be inconsistent with the witness’s trial

testimony-—Uponreconsiderat on;-as-directed-by-the-supreme-court-the
appellate court re-affirmed their prior decision. People v. Reyes, 2014 IL App (4th)
100183. The supreme court denied leave to appeal. People v. Reyes, No. 117987,
386 Ill. Dec. 482, 20 N.E.3d 1260 (Sept. 24, 2014)

The Petitioner then filed a Motion for Leave to File Successive Post
Conviction Petition on January 17, 2013. That motion was denied by the trial
court on March 23, 2013. The trial court said this of the remaining claims:

"Claims 3, 5, 7[,] and 8 may not have been raised previously. There is
no cause alleged as to why these claims were not presented in the
first petition. Each of the matters should have been known to the
[d]efendant during the trial and senten‘cing except for the Ochoa
report. There is no indication when that report came into the
possession of [d]efendant[,] and a copy of the report could not be
found by the court in the attachments to the motion,

There is no newly discovered evidence provided to support a claim of
actual innocence except for possibly the Ochoa report. If thatisin
fact newly discovered, it is not material but would only be
cumulative, nor would it probably change the outcome of the trial,



since it would have been used to challenge the credibility of

“witnessesasto theangleof thebullete ntryintothe surviving™ -
victim's body.

The wording of the charge of [hJome [i]nvasion in the [iIndictment is
not newly discovered evidence. This could be construed as a claim of
failure to state an offense, because 'without authority' was not
alleged. Even ifitis, the [d]efendant was on notice before trial as to
the charge of [h]Jome [i]nvasion against him[,] and the jurors were
properly instructed as to the issues of [h]Jome [i]nvasion in instruction
[Nos.} 17,18, 19, 20[,] and 21. There is no explanation for why this
was not raised in the first petition[,] and there is no prejudice since
the [d]efendant had notice of the charge and the jury was properly
instructed before deliberating on a verdict."

The trial court found that the proposed successive petition failed the cause and
prejudice test and failed to allege a substantial denial of defendant's

constitutionalrightsandthat it was "generally frivolous and patently without
merit." People v. Reyes, 2016 IL App (4th) 130279-U, P76-P78, 2016 Ill. App.
Unpub. LEXIS 339, *22-24. He was granted leave by the appellate court to file a
late notice of appeal on July 25, 2013 and the trial court’s denial of the motion
was affirmed November 12, 2014. On September 28, 2016, the lllinois Supreme
~ Court denied his PLA in Peop/e v. Reyes, 2016 Ill. LEXIS 1228, 60 N.E.3d 880, 406
. Dec. 329.

The Petitioner filed another petition for leave to file a post conviction
petltlon on June 5, 2015 with amendments on October 26, 2015 and April 26,
2016. The trial court denied the petition on June 2, 2016. The Petitioner claimed
-ineffective assistance of appellate counsel. Petitioner relied upon the
inconsistencies of the testimony of witness Keith Garrett and a failure of appellate
counsel to argue or present the issues to the appellate court. Petitioner also
claimed that appellate counsel misstated facts to the appellate court. Finally,
Petitioner claimed that counsel failed to argue all of the issues he sought to raise
in his petition. The trial court denied each of the claims noting that the claims
raised are “the same issues which have been raised and ruled upon previously.”
See, Order filed June 2, 2016. The Petitioner filed a Notice of Appeal on June 27,
2016 and the appeal was dismissed on October 5, 2016.



On September 7, 2018, Petitioner filed another Motion for Leave to File

-——-——Slccessive Post-Conviction-Petition. This-petition-proceededto hearingon— - — -~ —-—

February 24, 2021. The petition claims ineffective assistance of trial counsel in
that counsel failed to discover and utilize for impeachment certain evidence
relating to witness Garcia. The petition claims ineffective assistance of trial
counsel when he failed to utilize the inaccurate and false representations made
by witness Garrett. The petition claims ineffective assistance of trial counsel
when counsel failed to discover and utilize evidence of witness Garcia working for
police agencies to sell “fake drugs”. The petition also claims ineffective assistance
of appellate counsel who abandoned Petitioner’s post conviction issues,
misstated facts, failed toc communicate with Petitioner, misled the Supreme Court
by citing wrong page numbers, and raising an issue that did not occur which
caused the Supreme Court not to review the PLA.

Law and Analysis

The Petitioner can succeed on a Motion for Leave to File Successive Post

Convnctmn—Petrtro'ﬂ“Flrs—t—Petltlonequs{—meet the “causeand prejudice™testin
which fundamental fairness requires that the motion be granted. Cause is
defined as some objective factor external to the defense that impeded counsel’s
efforts to raise the claim in an earlier proceeding. People v. Pitsonbarger, 205
I11.2d 444, 459. Prejudice means a showing that prejudice will occur “. . . if the
petitioner were denied consideration of an error that so infected the entire trial
that the resulting conviction or sentence violates due process.” 205 111.2d at 464;
citing People v. Flores, 153 1ll.2d 264, 279. Otherwise, Section 122-3 of the Act
applies and any claims not raised in the original or an amended petition are
deemed waived. See Pitsonbarger, 205 II.2d at 462.

With regard to issue one, the Petitioner argues that the cause and
prejudice test applies and that he establishes both. 725 ILCS 5/122-1(f) (West
2020). Peoplev. Lee, 207 111.2d 1,5, 796 N.E.2d 1021, 277 lll. Dec. 655 (2003). This
court believes that this issue raised is the same issue that was raisedin his last
motion for leave. In a prior petition, Petitioner labeled the claim as an actual
innocence claim, which the appellate court denied. See, People v. Reyes, 2016 IL
App (4') 130279-U, 2016 lll. App. Unpub. LEXIS 339. Petitioner now seeks a
determination of cause and prejudice in order to proceed forward.

Petitioner is arguing that the State failed to produce exculpatory
information regarding Garcia. In support of his argument for cause, Petitioner



states that the supplemental police reports were not received until 2017, dueto

-~ -hiscircumstances-atthe 1llinois-Department-of Corrections. -Petitioner- doesnot— - -

explain why the documents were not obtained during the discovery phase of his
underlying trial or before the filing of his first petition. This information was
available to him at the time of trial and could have been discovered.
Furthermore, Petitioner could have obtained the information prior to filing his
first petition. Petitioner has failed to show cause. ‘

Issue two alleges that trial counsel was ineffective in impeaching witness
Garrett at the trial regarding inaccurate and false representations. In the first
post conviction proceeding, the petitioner deals with this iss@:e. Petitioner raised

) this claim already. The claim was denied by the trial court orl December 29, 2009.
- The appellate court already dealt with this issue and therefoﬁe this issue is barred
from proceeding further.

With regard to issue three, the Petitioner argues that trial counsel was
ineffective at trial. Specifically, the Petitioner criticizes the investigation by trial
counsel into the history that Garcia had with police agencies and working as a
confidential informant. Petitioner also criticizes the cross examination of Garcia

—  ontheworkasaconfidentiabinformant performed—Petitioner's trial-defense
counsel had knowledge of the witness Garcia working for the police agencies as a
confidential informant. Garcia admitted at the trial, as noted previously by the
appellate court, that he worked for police agencies as a confidential informant
and lied to police while performing work for the police agencies as a confidential
informant. Trial counsel obviously had reports and in fact cross examined Garcia.
Petitioner is unable to show prejudice because Garcia was cross examined on the
issue. The information was available to the jury at the time of the trial. Petitioner
does not satisfy the cause and prejudice test. _

The Petitioner withdrew claims four (regarding prosecutorial misconduct),
five (ineffective assistance of counsel), and six (regarding the Brady violation).
Petitioner’s claim number seven deals with ineffective assistance of appellate
court counsel. This issue has been determined previously by the trial court in an
opinion dated June 2, 2016. There is no new material included which establishes
cause and prejudice. ,

The remaining issue, number eight, involves a Brady violation concerning
the use of witness Garcia without charging a crime (for the fraudulent conduct
involved with serving as a confidential informant for police), failing to disclose
exculpatory evidence involving Garcia and encouraging false testimony by Garcia.
For the reasons already stated herein, this court does not believe that Petitioner



meets the cause and prejudice test. These are issues that have been raised by the
Petitioner-at-the-time-of-the-firstzpostconvictio A-petition—No-causeis-established— - - ——

by Petitioner for that failure and this court cannot say that Petitioner was
prejudiced. Garcia admitted to working as a confidential inféjrma'ht and lying to
police. He adniitted that he participated in a murder. Defer?;se counsel asked
questions about these facts on cross examination. The information was before
the jury at the time of the trial. Petitioner knew that these Were issues in the trial
and did not raise them in his first post conviction petition.

!
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Conclusion ‘-

=

The claims asserted by Petitioner fail the cause and pf%zjudice test as set
forth in the statutes. For the reasons set forth herein, Petitigner’s Petitioner for

Leave to File Successive Post Conviction Petition is denied. |

Entered: \9)” @/Ql By: mg WQU)

-Associate Circuit Judge

NOTICE OF APPEAL RIGHTS

You are hereby notified that on his date the court entered the above order.
You have a right to appeal to the lllinois Appellate Court in the district in which
the circuit court is located. If you are indigent, you have a right to a transcript of
the record of the post conviction proceedings and to the appointment of counsel
on appeal, both without cost to you. To preserve your right to appeal, you must
file a notice of appeal in the trial court within 30 days from the date the order was
entered.



