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QUESTION PRESENTED 

 
 In Gall v. United States 536 U.S. 38, 51 (2007) and Rita v. United 
States, 551 U.S. 338, 347 (2007) this Court held that sentencing courts 
must make an individualized assessment based on the facts presented.  
Furthermore, the judge “must adequately explain the chosen sentence 
to allow for meaningful appellate review and to promote the perception 
of fair sentence.” 
 
 In Kimbrough v. United States, 552 U.S. 85, 109 (2007) the Court 
further elaborated, citing Rita, that a “district court’s decision to vary 
from the advisory guideline may attract the greatest respect when the 
sentencing judge finds a particular case ‘outside the heartland’ to which 
the Commission intends individual Guidelines to apply”.   
 
 The logical consequence of the above opinions is that when a 
defendant presents a properly preserved Kimbrough argument the 
sentencing court must evaluate the same individually, deny or accept 
the same and explain the chosen sentence to allow for meaningful 
appellate review. 
 
 Here the district court failed to explain a rejection of the 
arguments made by Mr. De Jesus-Torres for the sentencing court to 
follow the parties’ recommendation. Then the First Circuit assumed, 
without any discussion of the record, that the sentencing court had 
evaluated and rejected Mr. De Jesus-Torres’ argument under 
Kimbrough. This action by the First Circuit Court of Appeals is 
contrary to the letter and spirt of Gall and Kimbrough and thus, 
requires that the Judgment issued by said court be vacated.  
 
The question is presented as follows: 
 
 Whether a sentencing court must provide a reasonable 
explanation, on the record, as to why it is not considering a 
sentencing factor, particularly an argument advanced by a 
defendant during sentencing to reject the automatic application 
of a sentencing enhancement based on policy considerations.  
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STATEMENT OF RELATED PROCEEDINGS 
 

This case commenced with the filing of an indictment in United States 
v. Erick De Jesus-Torres, 20-026 (FAB). An appeal followed in United 
States v. Erick De Jesus-Torres, 21-1916.   
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PARTIES TO THE PROCEEDING 

 
 Erick De Jesus-Torres, petitioner on review, was the 
movant/appellant below. 
 
 The United States of America, respondent on review was the 
respondent/appellee below. 
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PETITION FOR A WRIT OF CERTIORARI 
 

 Erick De Jesus-Torres respectfully petitions for a writ of certiorari 

to review the decision of the United States Court of Appeals for the 

First Circuit, which denied his direct appeal of judgment imposed by 

the United States District Court for the District of Puerto Rico 

JUDGMENT BELOW 

The opinion of the United States Court of Appeals for the First 

Circuit affirming the conviction and sentence of the Petitioner was 

handed down on March 31, 2023.  The opinion can be found at United 

States v. Erick De Jesus-Torres, 21-1916 slip opinion of March 31, 2023. 

Also see published opinion at United States v. De Jesus-Torres, 64 F.4th 

33 (1st. Cir. 2023).  The Slip Opinion is attached as Appendix A.  

JURISDICTION 

The Petitioner requests review of the Judgment of the United 

States Court of Appeals for the First Circuit entered on March 31, 2023.  

Accordingly, the Petition is timely filed within 90 days as required by 

Rule 13, Rules of the Supreme Court.  

This Court has statutory jurisdiction under 28 U.S.C. Sec.  

1254(1). 
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STATUTORY  

PROVISIONS INVOLVED  
 

This Petition concerns the interpretation of sentencing factors 

contained at 18 U.S.C. §3553(a).  The relevant portions of the referenced 

statute are attached in Appendix B. 

STATEMENT OF THE CASE 

 This Petition seeks review of the United States First Circuit Court 

of Appeals holding that rejected Mr. De Jesus-Torres’ request for review 

of the sentence imposed by the district court, which ignored the 

repeated requests made by him to consider the elements of his specific 

participation in certain carjackings for a variance sentence under this 

High Court’s holding in Kimbrough v. United States, 552 U.S. 85 (2007).  

The district court, as well as the First Circuit Court, refused to properly 

apply the holding in Kimbrough by refusing to consider why the upward 

firearm enhancement, not included in the plea agreement, unfairly 

overrepresented Mr. De Jesus-Torres’ relevant conduct and thus 

increased his sentencing exposure beyond to what was agreed by the 

parties in the plea agreement in this case.  

 While the parties agreed to jointly recommend a sentence 
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pursuant to a Total Offense Level (TOL) of 24, the first amended 

Presentence Investigation Report (PSR) provided the district court a 

recommendation to sentence Mr. De Jesus-Torres to a TOL of 28.  (See 

slip opinion at Pages 4-5).  The gist of the controversy regarding the 

increase in the TOL in the amended PSR was the application of a four-

level enhancement for the “use of a dangerous weapon” under U.S.S.G. 

§2B3.1(b)(2)(D).  (Slip Opinion at Page 5). 

 As Mr. De Jesus-Torres explained in his brief before the First 

Circuit Court, “the automatic application of a weapon enhancement [by 

the district court”] as a result of the use of a pellet gun by other 

participants in the carjacking events significantly increased Mr. De 

Jesus-Torres’ sentencing guideline exposure and allowed the sentencing 

judge to impose a 50% higher sentence than the one recommended by 

all parties to the case”.  (See Mr. De Jesus-Torres’ brief at page 23).  

 Mr. De Jesus-Torres further explained that the guidelines failed 

“to take into consideration multiple issues surrounding the use of the 

pellet gun, like, for example, who obtained the gun, who brought it to 

the site of the carjacking events, and who brandished it”.  (Id.). 

 The First Circuit rejected Mr. De Jesus-Torres’ Kimbrough 
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argument incorrectly finding that the district court had “found that the 

facts adumbrated in the amended PSI Report (PSR) brought this case 

squarely within the purport of the enhancement.” (Slip Opinion at Page 

12).   The First Circuit further explained that the district court logic 

was unassailable as “[i]n determining that the dangerous weapon 

enhancement should apply equally to those who aid and abet the use of 

a dangerous weapon, the Sentencing Commission took aim at the 

precise type of conduct that the defendant now seeks to place on the 

outer periphery of the enhancement.” 

 While the First Circuit concludes by recognizing Mr. De Jesus-

Torres’ argument that the district court had discretion to vary in 

response to a policy argument, it concludes that the district court was 

not forced to do so.  (Slip Opinion 12-13).  The evident problem with 

this holding is that it hides the district court's refusal to consider its 

own discretion in this case.  The point of Mr. De Jesus-Torres’ 

arguments was precisely that the district court automatically applied 

the four-level enhancement without consideration of the facts 

surrounding the application of the enhancement, thus forfeiting its 

inherent discretion to vary downward. 
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 A.  The Sentencing Proceedings 
 
 Pursuant to the plea agreement, all six charged counts provide a 

proposed advisory TOL of twenty-four.  (Slip Opinion at Page 4).  Both 

parties agreed to recommend a sentence at the lower end of the 

guideline sentencing range.  (Slip Opinion at Page 5).  Mr. De Jesus-

Torres as a true first-time offender, had a Criminal History Calculation 

(CHC) of I.  (Id.).  This CHC with a TOL of twenty-four yields a lower-

end guideline calculation of 51 months.  

 At the Sentencing Hearing, both the government and Mr. De 

Jesus-Torres stood by the agreed joint recommendation in the plea 

agreement for a sentence of 51 months.  (Id.).  The district court, 

however, adopted the guideline calculation proposed by the Probation 

Officer in the amended PSR, which increased the TOL to twenty-eight.  

The district court rejected the parties’ request and sentenced Mr. De 

Jesus-Torres to serve seventy-eight months of imprisonment.  (Id.).  To 

justify the imposition of a sentence of over 27 months higher than what 

was requested by the parties, the district court explained that “the 

parties’ recommended sentence did not ‘reflect the seriousness of the 

offenses, … promote respect for the law, …. protect the public from …. 
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additional crimes by Mr. De Jesus, [or] address the issues of deterrence 

and punishment,’ particularly considering the ‘violent nature of the six 

carjacking crimes in which victims were led to believe that their life was 

threatened by a firearm.’” (Slip Opinion at Page 6). 

 The trial court did not give any weight to the arguments presented 

by Mr. De Jesus-Torres and mainly ignored the argument that asked the 

district court to consider that Mr. De Jesus-Torres did not possess or use 

any firearm.  (Slip Opinion at Page 11).  While Mr. De Jesus-Torres 

repeatedly objected to the imposition of a higher-than-recommended 

sentence based on the possession of a pellet gun by other defendants, the 

district court refused to hear such objection.   

 B.  Mr. De Jesus-Torres appeals. 

 The direct result of the district court’s determination to ignore Mr. 

De Jesus-Torres' arguments related to the improper application of the 

sentencing factor was a significant increase in his sentencing exposure 

as he was sentenced to a much higher sentence than what the parties 

recommended to the district court.   

 Mr. De Jesus-Torres explained to the appeals court how the district 

court’s refusal to consider his arguments for the improper application of 
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a four-level upward enhancement for him constituted a deviation of this 

Honorable Court’s precedent in Kimbrough.   

 The First Circuit Court of Appeals denied Mr. De Jesus-Torres' 

request for relief, giving Kimbrough a very narrow interpretation that 

allows district courts to reject a policy disagreement argument without 

any discussion on the sentencing record.  Such an interpretation of 

Kimbrough is not only incorrect but contrary to the intent of this High 

Court. 

REASONS FOR GRANTING THE WRIT 

 This Petition presents the opportunity for the Court to examine and 

provide guidance to lower courts on an important and recurring question 

regarding the interpretation of its holding in Kimbrough regarding 

properly preserved arguments related to policy disagreement that affect 

a relevant guideline application.  

 This issue is essential for the legal community, which would benefit 

from this High Court’s guidance regarding what should be the proper 

application and the lower court’s implementation of the mandate to 

explore individualized sentencing of each person instead of the automatic 
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application of sentencing enhancement with total disregard of the 

applicative facts of each case.   

 A. Whether the sentencing court, in this case, deviated 
from this High Court’s precedents by refusing to consider the 
arguments made by Mr. De Jesus-Torres regarding a downward 
variance due to the unfair policy application of an aiding and 
abetting upward sentencing enhancement for possessing a 
dangerous weapon under U.S.S.G. §2B3.1(b)(2)(D) and the failure 
of the sentencing court to provide a reasonable explanation, on 
the record, as to why it disagreed with Mr. De Jesus-Torres.  
 
 It is well-settled law that the sentencing judge must consider all of 

the §3553 factors to determine whether they support the sentence 

requested by a party.  Rita v. United States, 551 U.S. 338, 347 (2007).  In 

Gall v. United States, 552 U.S. 38, 50 (2007), this Court further explained 

that the sentencing judge “must make an individualized assessment 

based on the facts presented.”  Furthermore, the judge “must adequately 

explain the chosen sentence to allow for meaningful appellate review and 

to promote the perception of fair sentence.” Gall, Id, citing Rita.  

 In Gall at 51, this High Court instructed appellate courts to review, 

under an abuse-of-discretion standard, any sentence imposed, regardless 

of whether such sentence was imposed inside or outside the Guideline 

range.  The Court emphasized that one potential procedural error that 
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an appellate court must examine is whether the sentencing court failed 

to consider any §3553(a) factor.  

 Lower courts, however, have considered the above standard to be 

very loose and flexible, where a sentencing judge’s mere reference to the 

statutory sentencing factors found in §3553(a) is sufficient to satisfy the 

abuse of discretion standard.  The same has been applied to an analysis 

of policy under the guidelines under Kimbrough.  For example, in the 

opinion issued by the First Circuit Court of Appeals in this case, the panel 

explained that such court had repeatedly held that “district court has 

discretion to vary downwardly from a sentence on the basis of policy 

disagreements with the relevant guideline.” (Slip Opinion at Page 

11).1 

 While in Kimbrough, the matter at hand was the district court’s 

disagreement with the sentencing enhancement caused by the 100-1 

ratio for crack cocaine vs. powder cocaine, here the issue is the difference 

between a defendant that actually possesses a dangerous weapon and 

 
1 Citing United States v. Lewis, 963 F.3d 16, 26 (1st. Cir. 2020); United States v. 
Clogston, 662 F.3d 588, 592 (1st. Cir. 2011); United States v. Rodríguez, 527 F. 3d 
221, 231(1st. Cir. 2008) and United States v. Eksala, 596 F.3d 74, 76 (1st. Cir. 2010). 
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uses it to commit a felony vs. a defendant who doesn’t but to whom the 

upward sentencing enhancement is wholly applied as if he had possessed 

and used the dangerous weapon during the commission of the offense.  

 Here it is undisputed that Mr. De Jesus-Torres did not possess nor 

ever used the dangerous weapon (pellet gun) used by others during the 

commission of the charged felonies.  It is likewise undisputed that the 

Government and Mr. De Jesus never stipulated any enhancement for his 

possession of a dangerous weapon.  (See plea agreement at Page 6, 

AFC2.  23).  The plea agreement stipulated, however, that “Defendant 

Eric De Jesus Torres further acknowledges adding (sic) and abetting in 

the brandishing and possession of a “fake” firearm during the six 

robberies.” (Id. at Page 14, Ap. 31). 

 The aiding and abetting statement in the plea agreement is the 

basis for the upward enhancement in Mr. De Jesus-Torres’ PSR.   At 

Sentencing, Mr. De Jesus urged the district court to consider that Mr. De 

Jesus-Torres did not possess or brandished the “fake” gun and that other 

 
2 “AFC” stands for Appendix before First Circuit.  
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defendants brandished the same and committed violent acts against the 

robbery victims. 

 Likewise, Mr. De Jesus-Torres urged the appeals court to revoke 

the district court determination as it failed to consider “the guidelines, 

however, fail to take into consideration multiple issues surrounding the 

use of the pellet gun, like, for example, who obtained the gun, who 

brought it to the site of the carjacking events, and who brandished it.  Mr. 

De Jesus-Torres did not commit any of the above actions; however, he 

pays as equal to the individual who did”.  (Mr. De Jesus-Torres’ Brief 

at Page 23).   

 Furthermore, as explained in his brief, Mr. De Jesus-Torres’ trial 

counsel explained to the district court that “the guidelines certainly do 

not consider the tragic circumstances surrounding the early loss of his 

family and liberty while a local social services investigation dragged on 

for 5-6 years.  Mr. De Jesus-Torres will become of legal age (21 under 

Puerto Rico Law) while serving time for this case.  The matter of his 

removal from his home and separation from his family will become moot.  

However, the passage of time does not cover the dire consequences 

inflicted on him.  He never had a father, then lost a mother when he was 
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13 years of age.  He lost at the same time the safety of his house and the 

companionship of his brother and sister.  All of this without ever having 

a day in court, without ever being properly made aware of a reason that 

will justify his separation from this family and his detention in foster 

facilities.” (Id. at Page 24).  

 Notwithstanding Mr. De Jesus-Torres’ pleas at sentencing, the 

sentencing judge ignored and gave no weight to such requests.  It seems 

evident from a reading of the sentencing transcript that while the 

sentencing judge gave lip service to §3553(a) considerations, he failed to 

consider such concerns. 

 Notwithstanding all the arguments included in Mr. De Jesus-

Torres’ brief and with the record at sentencing, the First Circuit Court 

confirmed the sentence issued in this case, holding that the district court 

overruled Mr. De Jesus-Torres’ argument and that it found that the facts 

“brought this case squarely within the purport of the enhancement.” 

(Slip Opinion at Page 12).  

 The sentencing judge, however, did not do the apparent analysis 

the First Circuit found in its abuse of discretion review.  When Mr. De 

Jesus-Torres objected to the plain application of the dangerous weapon 
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enhancement by the judge simply stated, “[w]ell, aiding and abetting, 

sentencing guidelines are the same.”  (Sent. T. at page 24 L. 7-8, AFC 

88).  Previously, in passing sentence, the district court explained the 

application of upward enhancement, stating that “[b]ecause Mr. De Jesus 

has been convicted of a robbery, because a dangerous weapon, a pellet 

gun, was used, pointed at the driver’s head as part of the offense, the base 

offense level is increased by four levels pursuant to Sentencing 

Guidelines Section 2B3.1.(b)(2)(D).” (Id. at pages. 10 L. 22-25, 11, L. 1, 

AFC 74-75). 

 The sentencing record, thus, is devoid of any discussion or 

explanation that could inform the appellate court whether the sentencing 

judge had properly considered and rejected Mr. De Jesus-Torres’ 

argument that the automatic application of the four (4) level upward 

enhancement for aiding and abetting the possession and brandishing of 

a dangerous weapon with other codefendants resulted in an unfair 

guideline sentence.  

 This High Court has repeatedly held that “It has been uniform and 

constant in the federal judicial tradition for the sentencing judge to 

consider every convicted person as an individual and every case as a 
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unique study in the human failings that sometimes mitigate, sometimes 

magnify, the crime and the punishment to ensue.” Gall at 52.   

 The First Circuit, however, dismisses Mr. De Jesus-Torres’ 

argument under Kimbrough expanding the district court parse 

explanation with the incorrect assumption that the sentencing judge duly 

considered the argument and rejected it.  The First Circuit's conclusion 

that aiders and abettors are to equally face the sentencing enhancement 

for possessing a dangerous weapon runs afoul of this Court’s holding in 

Kimbrough that allowed parties to provide the sentencing court 

information to justify a rejection on policy grounds of a particular 

sentencing enhancement.  The First Circuit’s automatic application of 

the sentencing enhancement is not only incorrect but will give lower 

courts the impression that they need not consider and explain a rejection 

of the type of policy argument that was validated by this Court in 

Kimbrough.  

 Only this Court can correct the miscarriage of justice in this case.  

Only this Court can guide the legal community, including sentencing 

judges and appellate courts, as to the minimum level of explanation 
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required at the sentencing level as to the adoption or rejection of a 

sentencing factor presented by one of the parties at sentencing.  

 To allow the current practice of repeated generic references to 

sentencing factors and enhancements, without any explanation runs 

counter to this Court’s repeated admonition that sentencing judges “must 

adequately explain the chosen sentence to allow for meaningful appellate 

review and to promote the perception of fair sentence.” Gall, at 50.   

 Accordingly, it is respectfully requested that the Certiorari Petition 

be granted, and the judgment issued by the United States Court of 

Appeals for the First Circuit Court be reversed, with Judgment issued 

directing the United States District Court for the District of Puerto Rico 

to resentence Mr. De Jesus-Torres in accordance with the Law and this 

High Court’s precedents.  

CONCLUSION 

For the reasons expressed above, this Court should grant this 

Petition for Certiorari and provide the relief herein requested. 

 Respectfully submitted, 
 
 
 Raúl Mariani-Franco 
 P.O. Box 9022864 



 

 16 

 San Juan, PR, 00902-2864 
 Tel.: (787) 620-0038 

Fax: (787) 620-0039 
 Counsel of Record for Petitioner De Jesus-Torres 
 

Date: June 29, 2023 
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APPENDIX B 



18 USC §3553(a) 
 
(a) Factors To Be Considered in Imposing a Sentence.—The court shall 
impose a sentence sufficient, but not greater than necessary, to comply 
with the purposes set forth in paragraph (2) of this subsection. The 
court, in determining the particular sentence to be imposed, shall 
consider—  
(1)  
the nature and circumstances of the offense and the history and 
characteristics of the defendant; 
(2) the need for the sentence imposed—  
(A)  
to reflect the seriousness of the offense, to promote respect for the law, 
and to provide just punishment for the offense; 
(B)  
to afford adequate deterrence to criminal conduct; 
(C)  
to protect the public from further crimes of the defendant; and 
(D)  
to provide the defendant with needed educational or vocational training, 
medical care, or other correctional treatment in the most effective 
manner; 
 




