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United States Court of Appeals

FOR THE
SECOND CIRCUIT

At a stated term of the United States Court of Appeals for the Second
Circuit, held at the Thurgood Marshall United States Courthouse, 40 Foley Square,
in the City of New York, on the 31* day of March, two thousand twenty-three.

Present:
Debra Ann Livingston,
Chief Judge,
Rosemary S. Pooler,
Robert.-D. Sack,
Circuit Judges.

Leonard W. Hduston, o/b/o Louis Houston, Sr.,
P[ﬁir7tijrﬁAppell&nt,
v. | 22-2672
Hi ghland Care Center, Inc.‘,

Defendant-Appellee.

Appellant, pro se, moves for leave to proceed in forma pauperis. Upon due consideration, it is-
hereby ORDERED that the motion is DENIED and the appeal is DISMISSED because it “lacks
an arguable basis either in law or in fact.” Neitzke v. Williams, 490 U.S. 319, 325 (1989); see 28
U.S.C. § 1915(e). "

FOR THE COURT:
Catherine O’Hagan Wolfe, Clerk of Court
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UNITED STATES COURT OF APPEALS
- FORTHE
SECOND CIRCUIT

At a stated term of the United States Court of Appeals for the Second Circuit, held at the
Thurgood Marshall United States Courthouse, 40 Foley Square, in the Clty of New York, on the
25 day of May, two thousand twenty-three.

Leonard W. Houston, o/b/o Louis Houston, Sr.,
Plaintiff - Appellant,
v ORDER
Highland Care Center, Inc., Docket No: 22-2672

Defendant - Appellee.

Appellant, Leonard W. Houston, filed a motion for panel reconsideration, or, in the
alternative, for reconsideration en banc. The panel that determined the appeal has considered the

request for reconsideration, and the active members of the Court have considered the request for
reconsideration en banc.

IT IS HEREBY ORDERED that the motion is denied.

FOR THE COURT:
Catherine O'Hagan Wolfé, Clerk
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'UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

LEONARD W. HOUSTON o/b/0 Louis Houston,
Sr.,
Plaintiff, : MEMORANDUM AND ORDER

. 99-CV-2047 (AMD) (RLM)
—against — :

HIGHLAND CARE CENTER, INC.,
Defendant.

ANN M. DONNELLY, United States District Judge:

On October 12, 2022, the plaintiff filed a motion for leave to proceed in forma pauperis
(“IFP™) in his appeal of the Court’s October 4, 2022 ordet denying his motion for reconsideration
of an order issued in 2000. For the reasons that follow, the plaintiff’s motion is denied.
BACKGROUND
The plaintiff filed a complaint on behalf of his father against the defendant on April 13,
1999. Ina June 8, 1999 order, Magistrate Judge Roanne L. Mann ruled that the plaintiff could
not prosecute his father’s claims without counsel, and gave the plaintiff until July 19, 1999 to
" retain counsel or to apply for the appointment of counsel. Judge Eugene H. Nickerson denied the
ﬁlah&tiff’s application to appoint counsel, and the Second Circuit dismissed the plaintiff’s appeal
ofthat order. The plaintiff moved to vacate Judge Nickerson’s order but did not appear on the
date set for the hearing, or otherwise communicate‘witﬁ the court. According‘lsf, on October 27,
2000, Judge Nickerson dismissed the case. |
Almost tv;/enty-two years later, on September 19, 2022, the plaintiff filed a Rule 60(b)(6)
| motion to set aside Judge Nickerson’s order. (ECF No. 27) I dq._pied the motion as untimely on

October 4, 2022. On October 12, 2022, the plaintiff appealed that decision to the Second Circuit,

ADENDTX R
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and filed a motion in this Court for leave to proceed IFP. On October 21, 2022, the Second -
Circuit advised that the plaintiff’s appeal could not proceed while the IFP motion was pending in
this Court. (ECF No. 32.)
LEGAL STANDARD

A litigant’s right to proceed IFP 611 appeal is governed by 28 U.S.C. § 1915 and Fed. R.
App. P. 24 and is generally addressed in the first instance by the district court. See Fed. R. App.
P. 24(a)(1). “An appeal may not be taken in forma pauperis if the trial couft certifies in writing
that it is not taken in good faith.” 28 U.S.C. § 19i$(a)(3); United States v. Farley, 238 F.2d 575,
576 (1956) (“[Ilf on considv,eration the trial judge is conscientiously convinced that there is no
substantial question for review and that an _appéa'l will be futile, or if he is convinced that there is
no reasonable basis for the claims of alleged error, 1t is the duty of the trial judge, albeit not a
pleasant duty, to certify that the appeal is not taken in good fai,th\.”). Whether an appeal is taken
in gbod faith “requires ‘an inquiry into the merits of the appeal rather than the subjective good
faith of the plaintiff.”” Ro_biﬁson v. Buffalo, 16;CV-60432, 2017 WL 7731906, at *1 (W.D.N.Y.
Oct. 25, 2017) (quoting Clay v. New York National Bahk, 99-CV-9857, 2001 WL 277299, at *1
(S.D.N.Y. Mar. 21, 2001)): |

DISCUSSION

The plaintiff seeks IFP status on his appeal of this dduﬁ’s October 4, 2022 denial of his
Rule 60(b)(6) motion for relief from the judgment and order dismissing his complaint. Parties
seeking relief pursuant to Rule 60(b)(6) must show “extraordinary circumstances” justifying
relief. Gonzalez v. Crosby, 545 U.S. 524, 535 (2005) (citing Ackermann v. United States, 340
U.S. 193, 199 (1950)); see also Nemaizer v. Baker, l79_3 F.2d 58, 63 (2d Cir. 1986) (Rule 60(b)(6)
is “properly.invoked Gniy when there are extraordinary circumstances justifying relief).

Moreover, Rule 60(b)(b) motions must be made “within a reasonable time.” Fed. R. Civ. P.
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60(c)(1). The Court “’must scrutinize the particular circumstances of the case, and balance the
interest in finality with the reasons for delay’” When-détennining whether the motion was made
within a “reasonable time.” Carbone v. Cunningham, 857 F. Supp. 2d 486, 488 (S.D.N.Y. 2012)
(quoting PRC Harris, Inc. v. Boeing Co., 700 F2d 894, 897 (2d Cit. .1983')).

Judge Nickerson dismissed the plaintiff’s complaint on October 27, 2000, because the
plaintiff failed tc; a'ppearf for a hearing and stopped commuricating with the Court. The Clerk of
Court issued a final judgment on November 22, 2000. The pléintiff waited élmost‘twenty—'two
years .tq seek reconsideration, which isv‘n’ot'a “reasonable tiﬁle.” See, e.g., Kellogg v. Strack, 269
F.3d 100, 104 (2d Cir. 2001) (finding that 26 months “constitutes a patently unreasonable delay
absent mitigating (_:ircﬁ'm'stances”); Rodrigiez v. Mitchell, 252 F.3d 191, 201 (2d Cir. 2001) (“We
do not think that three and one-half years from the date judgment was entered is a reasonable
time' [for ﬁurposes of Rule 60(b)(6)].”); Grafe v. Bank Le'uﬁmi Tr. Co. of N.Y,, 443 F.3d 180, 191.
(2d Cir. 2006) (“In a typical case, five years from the judgment to a Rule 60(b) motion would be
considered too long.”).

Moreover, “relief [under Rule 60(b)(6)] v_shic)u'ld‘ only be _granted where the moving party
has d,emonstrated ‘eitrao‘rd.inary circumstances’ or ‘extreme hardship.”” PRC Harris, 700 F.2d
at 897. The plaintiff cites as “exceptional circumstances” the fact that he had to “attend
Bankruptcy pro_cee&ings e Moﬂgage Foreclosure proceedings . . . and New York
Condominium Act (Article 9-B) Lien proceedings™ in various locations, which “caused said
Plaintiff from seeking more timely relief during the penaency of proceeding before this Court.”
(ECF No. 27 §4.) These facts do not constitute “exceptional circumsfances” or “extreme

hardship” that would excuse a twenty-two-year delay.
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CONCLUSION
The Court certifies, pursuantto 28 U.S.C. § 1915(a)(3), that any appeal from the October
4, 2022 orger would not be taken in good faith, and the IFP application for purposes of appeal is
denied. See Coppedge v. United States, 369 U.S. 438, .4,44-45 (1962).
Pursuant to Rule 24(a)(5) of the Federal Ru.leé of Appellate Procedure, the plaintiff may
file a motion for leave to proceed on appeal in forma pauperis in the United States Court of
Appeals for the Second Circuit within 30 days .éﬁef the Clerk of this Court serves notice of entiy

of this order upon him.

SO ORDERED. |
s/Ann M. Donnelly

ANN M. DONNELLY
United States District Judge

Dated: Brooklyn, New York
November 1, 2022
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State Hospitat Code Sections 730,17 and 74t 14

TED FACILITIES

o

730.17 Patients” nights: (4} The aperator of a nursing hame or health retated facitity shall. in cousult;tid'n'with patients/residents, establish

written policies regarding the rights and responsibilities of patients/résidents und shail be responsible for development of and

adherence

to procedures implementing such policies These policies and procedures shall be given ta patients/residents or their guardian, next of
kin. sponsoring agency 0 agencies or lawful representative und cuch membes of the facility's staff. They shail also be posted conspicuouily
in a public place’in the facility and made available 1o the public. The staff of the facility shall be trained and involved in the implementation

... of 1hese policies and procedures. The patients /residents rights, policies und proceduies shall ensure that; at least, cach patient/resident
. -admitted 15 the facility: R

(1) is fully informed. as evidénced by the patient'sfresident’s written acknowledgment, prior to or at the time of admission and during

. stay. of these rights. and is given a statement of the facility's rules-and regulations. and an explanation of the patient's/resident’s
, responsibility toobey ali reasonable regulations of the fucility and (o respect the persanil rights and private property of other patients;

" (2) is fully; informed. and is given-a written statement, prior to of at the time of udmission and during stay, of services available in the

-

facility..and of related chatges including any chatges for services not govered by sources of third-party payrmients or nol covered by the

facitity’s basic pef diemrates.

retention of reservation policy:
(4) i3 assured of adequate and

st the ume of udmission gn& aguin af the time of mnsle'g‘fm iny'reuson. of the {acility’s bed

appropriate medicu) cure. is fully informed, by & pﬁy}iéi;n[ of hii ‘medical condition unless medically

contraindicated (as documented by:s physician in his medicalsécord). is.given the neme. address and telephone aumber of the physician

in charge of the case and is afforded the opportunity 1o participste in the gire plan und proposed (reatment. to refuse to penicipate in

experimental rescarch,
such actions: )
(5) is transferred or discharged only for medical reasons, or for.his welfare of
his stay (except as prohibited

and to refuie medication und trestment after heing fully informed of and understanding the consequences of .

that of other 'pttienulresidet;ts. or for nonpaymeiit for

by sources of third-purtly payment). is given reasonable advange nolice to ensure orderly trangfer or .

discharge. and is (as is his rcpresentative) provided.an interpretation of the content of his medicat records by 4 physician of his choosing

in instances where adverse utilization review contigue

dstuy decisions are pending. and such actions sre documentedin his medical record:

(6) is encouraged and assisted, throughout his period of stay. 1o exércisehis rights us.u putient/resident and.as 8 civizen. and to this end-. .

may voice grievances,

¢ treatment and care established by uny applicable stutute, tule, regulution or contract, and to recommen

has & right of action for demages Of other relief for deprivations or infringemerits of bis right to adequate and

& changés in policies and

services to facility staff and/orto outside representatives of his choice. free fromsestraint, interference. coercion. discrisinationor reprisal:
(7) may participate in the established pn!ietils"midems' council, as desgribed in ,Suliqn,_cu.‘)'of this Part; -

{8) is instructed in both the facility's énd the department’s complaint procedures

address and telephone number of the office established by the department to receive complaints und of the

Ombudsmen Program:
{9) may manage his pec

verbully and in weiting. and is provided with the name,
State Office for the Aging

esonat Ginanciat affuirs, or is given at least ﬁ-qnurtcdy méuﬁliﬁg of financial !rai\saction; made on his behatf

should the facility accept his written delegation of this responsibility to the facility for uny peripd oftime in conformance with State lsw:

(10) is free from mental and physical abuse. and frec from chemicat und physical restraints except those restraints autboriced in writing
by a physician for a specified and limited period of time or when necessary to pratect the patient {rom injury (o himself or to others:

or as are necessitated by an cmergency, in which case the restraint may only be upplicd by ulicen
the circumstances requiring the use of restratatund. inthe cuse of use of u chemical restruint. & physician shall be consy

sed nurse who shail set forth in writing
1ted within 24 hours:

(11) is assured secyrity in storing peuonal possessions and canfidentiat trcatment of his personal und medicu) secords, and may approve

or refuse their release to any individust outside the facility, except. in the cine
tequired by law or third-purty payment contract; )

(12) is treated with consideration,
care fot his personsl needs; .
(13) is not required to perform services for the fucility that urc not included for
(14) may associate and communicate privatcly with persons of his choice, may
or outside of the facility y

contraindicated (as documented by his physician in his medicol record):

of his transfer to unather heulth cure institution; or as

respect. and full recognition of his dignity und individuality. including privacy in treatment and in ‘

therupeutic: purposes in his plan of care;
jon with ather paticatsiresidents or individuals within

1o work for improvements in paticat casc. and send and receive his personil mail unopened, unless medically
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(15) may meet with, sad participate in activitics of; wociul, religious and community $roups ét hix discretion, untess mgdicnlly contrain-
dicated (a3 documented by his physician in his medical record): R
{16) is informed of the facility's visiting fouts policies and the rights end responsibilities of the visiton:
{17) may reton and use his pevsonal clothing and possessions ws space pcrmitg;_-nnlm to do 30 would infringe upon nights of ather
patienta/residents, untess medicalty contraindicuted {as documented by his physician §rn' his medical mofd): . )
{18) if masried. s assured privacy (vr visits by hisher spouse: il hoth ste imtiept_she;ndems inthe facitity. they are permitted to shate
& toom. uniess medicelly contraindicuted (us documentad by the sttending physiciun l;e!he ::d:cul ncor::.‘ iions und knawledge of
i ercising his civil anid religious libesties, inchuding the right to indepeadent persony sions un ¢
(at?i!'n‘bh.“;::: s::u mnee infringed and (he fucility shall eacourage and ssrist in the fullest pouib!e exercise of (hese n;lm..“and
(20) is snsured of the right 10 seceive. upon request, koshes food or food products red in accordsnce with the ‘Rebuw orthodax
mwmmwmimwmmm Vl,._n,umet‘ohdmb‘emf u mmm,mdnuq aws. _ 4
- 21.-1s, upen request by the petient/resident andfor the pationt't/resident’s mnmm.war:-w::
her specific assignment 1 & patient cligsificet '-Mawhn'ﬂmm#bm Coss
indices Under Resourcs Utilization Graup. (RUG 11} Clanification ’r""!!-" ; . . ‘
© Al rights and sesponwbilities a8 specified in () of this section i they pertaln 0 (1) u pationt of resident adjudicated incompeten
gm::%&mm (nlpm:oi matmum.wmmm.mumm, incapobie of enderstanding these
rights, or (3) a patiem ...nﬁmmnm!mmmm'.memuumm&- Wtdmmtee
in 8 Tepresentative Capacity. o

*Signature of ieddem or employee

Withew ...
Due__ April 23, 1997
11 (e residant is unable 10 sign:

o _ LEONARD W. HOUSTON, Son
Relationship to resident et -
A copy of this document should be given |ocubmphyuadnddeaungp¢iucd persons! representative.
Inm..w@ydthme&waﬁndmM\mtﬁmu‘eam\mmu.

+ N.¥.C. o o ~ Patient Service Hotline .
Foundation for Senior Citizens - Offfice of Health Systems Management
Ombudsman Program 5 Penn Plaza: RN
150 Nassau St. : ‘ . 5th Floor . .
Suite 2019 . New York, New York 10001

New York, New York 10038

212-613-2500
212-962-7817 :

HIGHLAND CARE CENTER
- 91-31 175th Sreet -
Jamsica, N.Y, 11432



§483.1

§483.5

§ 483.10
§483.12
§483.13
§483.15
§ 483.20
§ 483.25
§ 483.30
§ 483.35
§483.4C
§ 483.45
§ 483.55
§ 483.60
§ 482.65
§ 483.70
§483.75
§ 483.80

Long Term Care Facilities and
Home Health Agencies
42 CF.R. Parts 483 & 484

PART 483 — CONDITIONS OF PARTICIPATION AND
REQUIREMENTS FOR LONG TERM '
CARE FACILITIES

Subpart A — [Reserved.}
Subpart B — Requirements'fdr Long Term Care Facilities

Basis and scope.
Definitions.

Resident rights.

Admission, transfer and discharge rights.
Resident behavior and facility practices.
Quality -of life. . )
Resident assessment,

Quality of care.

Nursing services.

Dietary services.

Physician services.

Specialized rehabilitative services.
Dental services.

Pharmacy services.

Infection control.

Physical environment.

Administration.

Special requirements for skilled nursing facility agreements with swing-bed hospitals.

Subpart C ~ [Reserved.]

Subpart D — Requirements That Must Be Met by States and State
" Agencies: Nurse Aide Training and Competency Evaluation

§483.150 Deemed meeting of requirements, waiver of requirements.
§483.151 State review and approval of nurse aide training and competency evaluation pro-

grams and competency evaluation programs.

§483.152 Requirements for approval of a nurse aide training and competency evaluation pro-

gram.

§483.154 Nurse aide competency evaluation.
§ 483.156 - Registry of nurse aides.
§483.1538 FFP for nurse aide training and competency evaluation.

Subparts E-H — [Reserved.]

Subpart I — Conditions of Participation for Intermediate
Care Facilities for the Mentally Retarded

§483.400 Basis and purpose. :

§483.405 Relationship to other HHS regulations.

§483.410 Condition of participation: Governing body and management.
§483.420 Condition of participation: Client protections.

§483.430 Condition' of participation: Facility staffing.

§483.440 Condition of participation: Active treatment services.

§483.450 Condition of participation: Client behavior and facility practices.
§483.460 Condition of participation: Health care services.

§483.470 Condition of participation: Physical environment.

§483.480 Condition of participation: Dietetic services.
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Subpart A — [R'esefved.]
Subpart B — Requirements for Long Term Care Facilities

§483.1 Basis and scope.

(a) Basis in legislation. (1) Sections of the Act 1819 (a), (b), {c), and (d)
provide that —

(i) Skilled nursing facilities participating in Medicare must meet certain
specified requirements; and

(1i) The Secretary may imposé additional requirements (see section
1819(d)(4)(B)) if they are necessary for the health and safety of individuals to
whom services are furnished in the facilities.

(2) Sections 1919 (a), (b), (c), and (d) of the Act provide that nursing facili-
ties participating in Medicaid must meet certain specific requirements.

(b) Scope. The provisions cf this part contain the requirements that an
" institution must meet in order to qualify to participate as a SNF in the Medi-
care program, and as a nursing facility in the Medicaid program. They serve
as the basis for survey activities for the purpose of determining whether a
facility meets the requirements for participation in Medicare and Medicaid.

§ 483.5 Definitions.

For purposes of this subpart —

Facility means, a skilled nursing facility (SNF) or a nursing facility (NF)
which meets the requirements of sections. 1819 and 1919 (a), (b), (¢), and (d) of
the Act. “Facility” may include a distinet part of an institution specified in
§ 440.40 or § 440.150 of this chapter, but does not include an institution for the
mentally retarded or persons with related conditions described in § 440.150(c)
of this chapter. For Medicare and Medicaid purposes (including eligibility,
coverage, certification, and payment), the “facility” is always the entity which

~participates in the program, whether that entity is comprised of all of, or a
distinct part of a larger institution. For Medicare, a SNF (see section
1819(a)X1)), and for Medicaid, a NF (see section 1919(a)(1)) may not be an
institution for mental diseases as defined in § 435.1008.

§483.10 Resident rights.

The resident has a right to a dignified existence, self-determination, and
communication with and access to persons and services inside and outside the
facility. A facility must protect and promote the rights of each resident, in-
cluding each of the following rights: -

(a) Exercise of rights. (1) The resident has the right to exercise his or her
rights as a resident of the facility and as a citizen or resident of the United
States.

(2) The resident has the right to be free of interference, coercion, dlscr1m1-
nation, and reprisal from the facility in exercising his or her rights.

(3) In the case of a resident adjudged incompetent under the laws of a State
by a court of competent jurisdiction, the rights of the resident are exercised by
the person appointed under State law to act on the resident’s behalf,
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(4) In the case of a resident who has not been adjudged incompetent by the
State court, any legal-surrogate designated in accordance with State law may
exercise the resident’s rights to the extent provided by State law.

(b) Notice of rights and services. (1) The facility must inform the resident
both orally and in writing in a language that the resident understands of his
or her rights and all rules and regulations governing resident conduct and
responsibilities during the stay in the facility. The facility must also provide
the resident with the notice (if any) of the State developed under section
1919(e)(6) of the Act. Such notification must be made prior to or upon admis-
sion and during.the resident’s stay. Receipt of such information, and any
amendments to it, must be acknowledged in writing;

{2) The resident or his or her legal representative has the right —

(i) Upon an oral or written request, to access all records pertaining to him-
self or herself including clinical records within 24 hours; and

(i) Affer veceipt of his or her vewords for inspettion, o purchase at a cost
not to exceed the community standard photocopies of the records or any por-
tions of them upon request and 2 working days’ advance notice to the facility.

(3) The resident has the right to be fully informed in language that he or
she can understand of his or her total health status, including but not limited
to, his or her medical condition;

(4) The resident has the right to refuse treatment, and to refuse to partici-
pate in experimental research; and

(5) The facility must —

(1) Inform each resident who is entitled to Medicaid benefits, in writing, at
the time of admission to the nursing facility or, when the resident becomes
eligible for Medicaid of —

(A) The items and. services that are included in nursing facility services
under the State plan and for which the resident may not be charged;

(B) Those other items and services that the facility offers and for which the
resident may be charged, and the amount of charges for those services; and

(ii) Inform each resident when changes are made to the items and services
specified in paragraphs (5)(i) (A) and (B) of this section.

{6) The facility must inform each resident before, or at the time of admis-
sion, and periodically during the resident’s stay, of services available in the
facility and of charges for those services, including any charges for services
not covered under Medicare or by the facility’s per diem rate.

(7) The facility must furnish a written description of legal rights whichs
includes —

(i) A description of the manner of protecting personal funds, under para-
graph (c¢) of this section;

(ii) A description of the requirements and procedures for establishing eligi-
bility for Medicaid, including the right to request an assessment under section
1924(c) which determines the extent of a couple’s non-exempt resources at the-
time of institutionalization and attributes to the community spouse an equita-
ble share of resources which cannot be considered available for payment to-
ward the cost of the institutionalized spouse’s medical care in his or her pro-
cess of spending down to Medicaid eligibility levels;
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(iii) A posting of names, addresses, and telephone numbers of all pertinent
State client advocacy groups such as the State survey ard certification
agency, the State licensure office, the State ombudsman prograra, the protfec-
tion and advocacy network, and the Medicaid fraud control unit; and

(iv) A statement that the resident may file a compiaini with the Ztate
survey and certification agency concerning resident abuse, neglect, ana miz-
appropriation of resident property in the facility.

(8) The facility must inform each resident of the name, speciaity, and way
_ of contacting the physician responsible for his or her care.

(9) The facility must prominently display in the facility written informa-
tion, and provide to residents and applicants for admissioz aral and written
information about how to apply for and use Medicare and Medicaid benefits,
and how to receive refunds for previous payments covered by such benefits.

(10) Notification of changes. (i) A facility must immediately inform the
resident; consult with the resident’s physician; and if known, notify the rest-
dent’s legal representative or an interested family member when there is —

(A) An accident involving the resident which resuits in injury and has the
potential for requiring physician intervention;

(B) A significant change in the resident’s physical. mental or psychozocia
status (i.e., a deterioration in health, mental, or psychosocial status in elthe‘
life-threatening conditions or clinical complications);

(C) A need to alter treatment significantly (i.e., a need to discontinve an
existing form of treatment due to adverse consequences, or tc commernce a new
form of treatment); or

(D) A decision to transfer or dlscharge the resident from the facility as
specified in §483.12(a).

(i1) The facility must also promptly notify the resident and, if known the
resident’s legal representative or interested family member when there is —

(A) A change in room or roommate assignment as specified in
§ 483.15(e)(2); or

(B) A changei in resident rights under Fede1 al or State law or regul ations as
specified in paragraph (b)1) of this section.

(iii) The facility must record and periodically update the address and phone
number of the resident’s legal representative or interested family member.

(c) Protection of Resident Funds. (1) The resident has the right to manage
his or her financial affairs, and the facility may not require residents to
deposit their personal funds with the facility.

(2) Management of personal funds. Upon written authorization of a resi-
dent, the facility must hold, safeguard, manage, and account for the persona!
funds of the resident deposited with the facility, as specified in paragraphs
(€)(3)-(8) of this section. .

(3) Deposit of funds. (i) Funds in excess of $50. The facility must deposit
any residents’ personal funds in excess of $50 in an interest bearing account
(or accounts) that is separate from any of the facility’s operating accounts, and
that credits all interest earned on resident’s funds to that account. (In pooled
accounts, there must be a separate accounting for each resident’s share.)
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(i1) Funds less than $50. The facility must maintain a resident’s personal
funds that do not exceed $50 in a non-interest bearing account, interest-bear-
ing account, or petty cash fund.

(4) Accounting and records. The facility must establish and maintain a
system that assures a full and complete and separate accounting, according to
generally accepted accounting principles, of each resident’s personal funds
entrusted to the facility on the resident’s behalf.

(i) The system must preclude any commingling of resident funds with facil-
ity funds or with the funds of any person other than another resident.

(ii) The individual financial record must be available through quarterly

- statements on request to the resident or his or her legal representative.

(5) Notice of certain balances. The facility must notify each resident that
receives Medicaid benefits —

(i) When the amount in the resident’s account reaches $200 less than the
SSI resource limit for one person, specified in section 1811(2)(3)(B) of the Act;
and :

(ii) That, if the amount in the account, in addition to the value of the
resident’s other nonexempt resources, reaches the SSI resource limit for one
person, the resident may lose eligibility for Medicaid or SSL

{8) Conveyance upon death. Upon the death of a resident with a personal
fund deposited with the facility, the facility must convey within 30 days the
resident’s funds, and a final accounting of those funds, to the individual or
probate jurisdiction administering the resident’s estate.

(7) Assurance of financial security. The facility must purchase a surety
bond, or otherwise provide assurance satisfactory to the Secretary, to assure
the security of all personal funds of residents deposited with the facility.

(8) Limitation on charges to personal funds. The facility may not impose a
charge against the personal funds of a resident for any item or service for
which payment is made under Medicaid or Medicare.

(d) Free choice. The resident has the right to —

(1) Choose a personal attendmg physician;

(2) Be fully informed in advance about care and treatment and of any
changes in that care or treatment that may affect the resident’s well-being;
and

(3) Unless adjudged incompetent or otherwise found to be incapacitated
under the laws of the State, participate in planning care and treatment or
changes in care and treatment. ’

(e) Privacy and confidentiality. The resident has the right to personal pri-
vacy and confidentiality of his or her personal and clinical records.

(1) Personal privacy includes accommodations, medical treatment, written
and telephone communications, personal care, visits, and meetings of family

"and resident groups, but this does not require the facility to provide a private

room for each resident;

(2) Except as provided in paragraph (e)(8) of this section, the resident may
approve or refuse the release of personal and clinical records to any individual
outside the facility;

(8) The resident’s right to refuse release of personal and clinical records
does not apply when —
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(i) The resident is transferred to another health care institution; or

(ii) Record release is required by law.

(f) Grievances. A resident has the right to —

(1) Voice grievances without discrimination or reprlsal Such grievances
include those with respect to treatment which has been furnished as well as
that which has not been furnished; and

(2) Prompt efforts by the facility to resolve grievances the resident may
have, including those with respect to the behavior of other residents.

(g) Examination of survey results. A resident has the right to —

(1) Examine the results of the most recent survey of the facility conducted
by Federal or State surveyors and any plan of correction in effect with respect
to the facility. The results must be made available for examination by the
facility in a place readily accessible to residents; and
" (2) Receive information from agencies acting as client advocates, and be
afforded the opportunity to contract these agencies.

(h) Work. The resident has the right to —

(1) Refuse to perform services for the facility;

(2) Perform services for the facility, if he or she chooses, when —_

(i) The facility has documented the need or desire for work in the plan of
care;

(ii) The plan specifies the nature of the services performed and whether the
services are voluntary or paid;

(iii) Compensation for paid services is at or above prevailing rates; and

(iv) The resident agrees to the work arrangement described in the plan of
care.

(i) Mail. The resident has the right to privacy in written communications,
including the right to — ’

(1) Send and promptly receive mail that is unopened; and

(2) Have access to stationery, postage, and writing implements at the resi-
dent’s own expense.

(§) Access and visitation rights. (1) The resident has the right and the facil-
ity must provide immediate access to any resident by the following:

(i) Any representative of the Secretary;

(i) Any representative of the State:

(iif) The resident’s individual physician;

(iv) The State long term care ombudsman (established under section
307(a)(12) of the Older Americans Act of 1965);

(v) The agency responsible for the protection and advocacy system for de-
velopmentally disabled individuals (established under part C of the Develop-
mental Disabilities Assistance and Bill of Rights Act);

(vi) The agency responsible for the protection and advocacy system for men-
tally ill individuals (established under the Protection and Advocacy for Men-
tally 111 Individuals Act);

(vii) Subject to the resident’s right to deny or withdraw consent at any time,
immediate family or other relatives of the resident; and

(viii) Subject to reasonable restrictions and the resident’s right to deny or
withdraw consent at any time, others who are visiting with the consent of the
resident.



LONG TERM CARE FACILITIES AND HOME HEALTH AGENCIES 285

{2) The facility must provide reasonable access to any resident by any en-
tity or individual that provides health, social, legal, or other services to the
resident, subject to the resident’s right to deny or withdraw consent at any-
time.

(3) The facility must allow representatives of the State Ombudsman, de-
scribed in paragraph (GX1)(iv) of this section, to examine a resident’s clinical
records with the permission of the resident or the resident’s legal representa-
tive, and consistent with State law.

(k) Telephone. The resident has the right to have reasonable access to the
use of a telephone where calls can he made without being overheard.

({) Personal property. The resident has the right to retain and use personal
possessions, including some furnishings, and appropriate clothing, as space
permits, unless to do so would infringe upon the rights or health and safety of
other residents.

(m) Married couples. The résident has the right to share a room with his or
her spouse when married residents live in the same facility and both spouses
consent to the arrangement.

(n) Self-Administration of Drugs. An individual res1dent may self-adminis-
ter drugs if the interdisciplinary team, as defined by §483.20(d)(2)(ii), has
determined that this practice is safe. .

{0) Refusal of certain transfers. (1) An individual has the right to refuse a
transfer to another room within the facility, if the purpose of the transfer is to
relocate —

(i) A resident of a SNF from the distinct part of the facility that is a SNF to
a part of the facility that is not a SNF, or

(ii) If a resident of a NF from the distinct part of the facility nhat is a NF to
a distinct part of the facility that iz a SNF.

(2) A resident’s exercise of the right to refuse transfer under paragraph
(0)(1) of this section does not affect the individual’s eligibility or entitlement
to Medicaid benefits. '

§483.12 Admission, transfer and discharge rights.



LETTERS OF ADﬁ:NIéTRATION v
File No. 55-2000
THE PEOPLE OF THE STATE OF NEW YORK
SEND GREETINGS: TO THE szuciARY(s) AND OTHERS CONCERNED:

Letters are on this date granted by the Surrogate's Court of Orange County, New York,
as follows:

Name of Decedent: Louis Houston
‘a/k/a Louis Houston, Sr.

Domicile of Decedent: City Of Middletown

Date of Death; ) January 19, 2000

Name of Each Fiduciary:‘ Leonard W..HQuston

Type of Letters Issued: Letters of Admiﬁistration

Limitations on Letters: THE FIDUCIARY IS HEREBY RESTRAINED FROM COMPROMISING
ANY CAUSE OF ACTION AND FROM COLLECTING ANY PROCEEDS THEREOF UNTIL THE FURTHER ORDER OF
THIS COURT.

THESE LETTERS, granted pursuant to a decree entered by the Court, authorize and
empower the above named fiduciary to perform all acts requisite to the proper
administration and disposition of the estate of the decedent in accordarice with the
decree and the laws of the State of New York, but subject to the limitations, if any,
as set forth above.

IN TESTIMONY WHEREOF, the seal of the
Surf¥ogate's Court of Orange County has been
affixed.

WITNESS: Hon. Elaine Slobod, Surrogate of the
County of Orange.

e ‘.\ % <
/fhwﬁfﬁ?”vﬁﬁ ‘ff Z77. ﬁ/?""‘

Deputy //@Hief Clerk- of the-8urrogate's Court
{

Dated: July 25, 2000

THESE LETTERS ARE NOT VALID WITHOUT THE RAISED SEAL OF THE COURT

APPENDIX E



ORANGE COUNTY
CERTIFICATE OF APPOINTMENT OF FIDUCIARY

File No. 55/2000

IT IS HEREBY CERTIFIED that Letters in the Estate of the decedent named
below have been granted by this Court as follows:

NAME OF DECEDENT: . Louis Houston

- a/k/a Louis Houston, Sr.
DOMICILE OF DECEDENT: ~ City Of Middletown
DATE OF DEATH: . January 19, 2000

FIDUCIARY(S) TO WHOM
LETTERS ARE ISSUED: Leonard W. Houston

TYPE OF LETTERS ISSUED: LETTERS OF ADMINISTRATION

DATE LETTERS ISSUED: July 25, 2000
LIMITATIONS ON LETTERS: THE FIDUCIARY IS HEREBY RESTRAINED FRCM

COMPROMISING ANY CAUSE OF ACTION AND FROM COLLECTING ANY PROCEEDS
THEREOF UNTIL THE FURTHER ORDER OF THIS COURT.

and such letters are unrevoked and in full force as of this date.

Dated: July 25, 2000 E
‘ IN TESTIMONY WHEREOF, the seal of the
Surrogate's Court of Orange County has béen
affixed. :

WITNESS: Hon. Elaine Slobod, Surrogate of the
Couy of Orange.

Y Psra

&fief &ferk of the Surrogate'é‘taurt

THIS CERTIFICATE IS NOT VALID WITHOUT THE RAISED SEAL QOF THE COURT
(Note: SCPA 710 PROVIDES IN PART: "4. No fiduciary shall remove
sperty of the estate without the state without the prior approval of the
1rt and upon filing a bond if required by the Court.")
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