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. SUPREME COURT, U.S.

IN THE

SUPREME COURT OF THE UNITED STATES

Omar Javier Torres — PETITIONER
(Your Name)

VS.

Bosgy Lumekin — RESPONDENT(S)

ON PETITION FOR A WRIT OF CERTIORARI TO

VDriten States Court of APPERLS ForTie Fietun Circurr

(NAME OF COURT THAT LAST RULED ON MERITS OF YOUR CASE)

PETITION FOR WRIT OF CERTIORARI

Omee Javiee Torpes
(Your Name)

_Joun B; Conparey Unir— 899 Fm 632
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Kewepy Tx 0S 781l
(City, State, Zip Code)

NR
(Phone Number)




QUESTION(S) PRESENTED

I. WeetHer CouT of APPEALS ABUSED ITS DISCRETION WHERE *SENIOR CIRCUIT JUDGES wido ARE
MEMRERS OF TREORIGINALLY ASSIGNED DIVISION HEARING A CASE ARE NOT AUTHORI2ED BY CONGRESS TO PART-
LCIPATE INTHE DETERMINATION WRETHER ToREUEAR THAT CASE IN BaNC.Y 417 U.$.622,624(1914) 7797
2. WHETHER ORNGT A FEDERAL CouRT OF APPEALS DOES OR DOES HOT RECALLS ITS MANDATE TO REVISIT THE MERITS OF
AN EARLIER DECSION DENYING (UH-C. REL(EF To STRTE PRISONER, TRE (ouRT ABUSES ITS 0ISCRETIBN , UNLESS IT ACTS
To AWIO A MISCARMIAGE OF SUSTICE AS DEFINED BY DUR HABEAS JURISPRUDENCE © 77
3. WheTHER Feperal (ouRTor APPEALS BY UNTHRHOLOING THE DISMISSAL OF PETITIONER'S FED. W. H-C- From DisteicT C-
OURT AND DENIAL of COA APPLICATION in FAVER OFTHE AG oF TEXAS , ATTORN EY Fo RESPONDENT , CONTRARY T0 LUIHTE-
HEAD V. JOHNSON ;157 F-34 384, T SHouLO BE HELD TO HAVE ABUSED (TS OISCRETION PEL
4. WneTHER Froeeat Cour of AppeaLs ERREDTD FoLLow Fep -RULE APP. PRoc. 35, WHERE TPROVIDES THAT THE CL~
ERK SHALLTRANSMT" any sucaEsTION To Tue “JUDGES” 1N 6ROER To Follow THE FRAP RuLE 35 To MAKE A VOTE ON
THE ISSUES AND THEREFORE ABUSED ITS DISCRETION 20T
S. WHETHER TWE FRAP 41 aUTHORIZES A STRY OF MANDATE FOLLOWING A OENIAL OF COA AnO THAT A Lourr may STAY
TRE?MhNDAfE WITHOUT ENTERING AN ORDER , FIFTH CIRCVIT DECISION 7000 SO HERE DId ABUSED TS OISCRET 10K
P
b.WierHer Feperal CoulToF APPEALS ABUSED ITS D ISCRETION, BECAUSE OF SUDICIALNEGLIGENCE AND MINISTER(AL
DUTIES VIOLATION WAS ENCUGH TD VIOLATE PETITIONER'S DUE PROCESS , AND ERRING , THE (DURT DiD NOT AVEIOED
A MISCARRIAGE OF JUSTICE BASED ON A CLAIM OF ACTUALLY INNOCENT 277
7. WHemHER Eroeaal COURT OF APPEALS DID NCTIHING TO AVOID A MISCARRZIAGE OF JUSTICE BASED ON A CLAIM OF
ACTUALLY |NNOCENCE AND THEREFORE ABUSED ITS DISCRETION 127
8. WitTHER FEDERAL CovlT oF-APPEALS AND DisricT CouRT ERRED THAT PeTITIONER MR. TORRES DOES NOT MEET
OR REACH FURTHER TO CONCLODE THAT KE i S ERTITLEDTO AN EVIDENTI ARY HEARING TO ARGUE NS CONSTI-
TUTIONAL CLA(MS, THEREFORE ABUSED (TS DISCRETION 3970
9. WeETHER FEDERAL COURT OF APPEALS ERRED Td AODRESS THET SSUES OFTHE APPEAL oNTME 59 (€)monon
FILED THROWGH U.S.C. & 129\ THAT mERIT RELIEF , THEREFORE VIDLATED PENTIONER'S DUE PROCESS and
EQUAL PROTECTION OF TUE LAW OFTHE |4 ™ Amenoment 177
10. wirernel Districr Court and Couet OF APPEALS ERZED APTER SETTING OUT PLENARY PoweR of THE (a0RT'S
1o cONDUCT EVIDENTIARY HEREING IN HEAR ING ACITONS ; WHERE GRANTING oF AN EVI0ENTIARY HERRING WO-
oo Be S MANDXTORN . TDLNSEND. 372 U.S. ar 3i3 772
(t. Weemee Disteicr AND Court OFAPPEALS ERRED AFTER PETTIONER SHOWN CAUSE AND PREJUDICE AND MIS-
(QRIAGE OF JUSTICE FRom STATE (BURTS AND THEREFORE ABUSED (TS DISCRETION BY N&T I SSUING THE
PRoPER RULING 7T _
12. WreHER PENTIONER HAS COMPELLED THE STATE CouRTS To PRDUCE THE Com PLETE [REAL) ECO 20, BUT
FEDERAL HARERS COURT FAILED TD ISSVE THE PROPETL QECOMMENDATION AND APPLY THE PRMPER
STRHOALD TD GRANT PENTIoNER RELIEF 227
1 3. WhetHeR SuPRemE (oorT FoR tite UNITED STATES ,IN S© HBLOING, ITSHOULD EXPRESS APIN [ON AS TO
WHETHER M. Tor Res’s Firtd AnD FouRTEENTH AMENDMENTS LWERE VIG LATED ASSUMING ALL PETI-
TIONER'S cialmS Td BETRYE 7 2%
14 . WueeR Supreme (bult ForTHE UNITED STRTES SHALL DETEAMINE INTHE F(RST INSTANCE WHERE
ALL OF TUE EXCEPTIONS ENUMERATED (w §82254(d) (1) -(B) APPLY TO PETITIONER'S CASE . STATE AN
COURT OF APPERLS DECISION ,» AWD THEREFORE TOTHE DISTRICT AOGRT DECISIONS T ¢7
1S . WuetHeR SuPEME G T ForTHE UNITED STRTES SALL BELIEVE NECESSARY To b ETERMINE 68 REMAND WHE-
THER TUE SaTE (AURT'S FACTUAL FINDINGS WHRAANT A PRESUMPTION OF CORRECTNESS T ¢ ¢



6. Wremer Supreme Court For THE UniTED SaTES AF}R DETERMINATION AD APPLICATION OF LMW SHALL C~
ONDUCT ANY FURTHER PRDLEEDINGS AS MAY BE RPPROPIIATE (N LIGHT OF-THEIR RESOLUTION OFTHE (SSUES 190
1. Whemer Tue Disteacr (ouet ano (ouRr oF APPERLS DIO NOT FOUOWED THE FIFTH CicuiT ax D Uniltep &
1arES SUPREME (ouRT PRECEDENTS AND EXCLUS(VE STRTUTORY EXCEPTION S AND THER EFDRE AGUSED TS
Disceemon 127

18, (DHETHER (HE FEDERAL DISTRUCT coolT AND (pURT OFAPPEALS OF NOT DUTY RoUMD T ACLEPT ANY AND ALL S-
TRE- COURT FIND INGS THAT ARE 46 Fa1RLY SUPPDRTED BY THE RECORD ") nisn BY DOING IT INTHIS INSTANCE
ABusED 1S DiSceetion 777

19. Wheter e O istract CourT tnd (puRT oF APPERLS FoRTUE FETH CiRCUIT ERRED 1n NOTTO APPLY TOTHE §-
1€ COURT'S FinDINGS THE PRESUMPTION OF CORRECTNESS THAT ITWAS * DUTY- RouND “ro apeLy 107

20 » WuetweR Tue DiStucr Covrt Awd (DORT oF APPEALS ERRED 11 NOT HOLOING AN EVIDENHARY HEARING T
RESOLUED ANY EACTS THAT ARE (N DISPUTE SET bUT (NTOLWNSEND T 77

21 . Wrietker. He Distruar Guer and (ourT of APPEALS EREED BYNOT HPPLYING THE STRTUTBRY PRESUMPTION
of CORRETTNESS OF STRTE CoURT 'S FINDINGS 1N FEDERAL HAREAS CORPUS PRACEEDINGS 27 ¢

22. Wrernel TWE Districr (ooT And GurT of APPEALS ERRED 1n NCT CONSIDERING STHER EXCEPTIONS TO
PRESUMPTION UNDER FaRmER 28 U.S.C. § 2259 (4) RASE ON ALLEG ATIONS THAT PROCESSOF FACT wiErRel
whs pEHCIENT 777

3. WeerHer. Tue Distracr Cover Awd CourT 0F APPERLS ERRED (W HOLDING THE RULING In FAVOR oF R-
ESPONDENT'S REQVEST "' FOR FAILURE T EXHAUST STRTE COURT REMEDNIES CONTRARY 1o (U HITEHEAD V.
JOUNSON, 157 F.34 384 737

24. (Juemmen Distict Coult AnD (oueT oF APPERLS iTIS INCONFLICT WiTH ARD ERRED Fram DEASION on SLAVIN
V. CORRY 5714 £.2d 1256 (5™ (12.1978), THRT ACTION TRKEN BY COURTS UIAS NOT APPRoPAIATE Fal. Dismi-
SSAL ONTHE 6ROUNDS ASSERTED ArsD INTHE MANNER FolLoweDd 228

2S . WHETHER PETITIONER MADE A SUBSTARTIAL SHOWING OF THE DENIAL OF A ONSTITUTIONAL RIGHT BY SHOW ING
THAT JURISTS OF REASON QLD OISAGLEE WwiTH THE DISTRICT CoURT'S RESSLUTION T 37

2b. WHETHER PETITIONER MADE A SURSTRNTIAL SHEUANG OFTME DENIAL OF A CAONSTITUTIONA L RIGHT LS Ard TuaT
THE iSSUES (UERE ROEQUATE TO DESERVE ENCOURAGEMENT T5 PROCEED FURTHER 27

21 . Waemhed Tue DisTRICT CourT and (buat OF APPEALS ERRED IN NOT #PPLYING THE PROPER STANDARD SET OUT,
on MORPHY V-JOUNSON 110 F.34 ID(STHC(2-1997); MONIZ U_JoNSON , 114 E.34 4345(S™¢12.1997) anD pescas -
BEO FRom WIHTEHEAD V. JOUNSON , ISTF.34 384 2

28 . Weniee the Districr Curt aib CoorT 0F APPEALS (S I CORFUCT w vt UninEo States Supreme (auer
DECISION SET DuT 1w TOWNSEND V.SAIN, 83 S.C1.745 (0.5-1L 1963) 0EFYING THE MANDATE 1SSUED
BY THE Suereme (suer 272

29. Wretrer GourtofF APPERLS ERRED AND ABUSED ITS 0ISCRETION BY NDT 6 RANTING PENT |ONER AN EVIOENTIA-
&Y HERRING Wikcre Distuer Coult GRANTED DISOMISSAL OF SUMMARY JUDEMENT LIITHOUT HOLDING A
HERI NG AND ST CracuiT REMANOED Foll a HEARING T2
30.. W RETHER THE UniTED STtES CoLRT OF APPEALS For THE STHC(2. ERRED ONTHE APPLICATION OF -
HITEHEAD V. JOHNSON. 1S7 T84 384 ( STHC12.1998) and M2 TORRES HAC SHOLIN THAT LERSONARLE
SURISTS LWOULD EIAID THE DISTRICT COORT'S A SSESSMENT OFTHE CANSTITUTIONAL CLMMS DERATRBLE AND WRONG S
34 JWHETHER PETITIONER ISENTITLED TD VACATE THEJUDOMENT OFTHE DISTRICT COURT D)Sm(SSAL WHTHOUT PREJUDICE
foR FOILLRETD EXUAUST STRTE COURT REMIEDIES AND REMAND PENTI ONER 'S CASE TOTHE DISTRICT COURT TO
CONSIDER THE SUBSTRNCE OF M . TORRES'S HAGEAS cLAImS 2¢ 70

3. U}ueruecz PENTIONER MR . TDRRES HA SHowuN THAT THE DisTIuCT CouRT ERLED DISMISSING HIS
APPLCATION Fol FAILURE Td EXHAUST, THUS SATISFYING THEFIRST PART of the MURPHYresT.MUR-
PdY, 1D .34 aril. 72



33, (WnetHeR Petimonel M. TORRES HAC mADE A SUBSTANTIAL SHOWING DFTHE DEN AL DFA CONSTITUTIONAL
RIGHTLSD on THE UnD ERLYING CLAIMS AS REGUIRED For tHEGRANT ora COA . MURPHY , 11D £.34arll. T
V4. WHETHER THE FIFTH CIRCUIT MISAPPLIED THE SUBSTRNTIAL ERQUIVALENT AND FAMRLY PRESENTED STANDARD OF
IUHTEHEAD V. JOUNSON 157 F.34 384 (S™(12. [998) / THEFORE SATICFYING PETTIONERS FILINGS ind DisTracT Gurr msd
Coun oF APPEALS ONTUE FIASTPART oFtHE MURPHY rEsT. MURPHY IO F.3d ar (] 277

3S. WHETHER PETITIONER SATISFIED THE EXHAUSTION REQUIREMENT ASTD REONE FAIRLY PRESENTED INTHE
STATE CouTs BASED ON 1S PRoPER FiLiNe S(SER PROCEDURAL IHSTORY N PET.WRIT Fep- ) FRom EACH STATE

CootTS HLERTING THEM OFTHE FEDERALVIBLATION OF PETITIONER'S CoN STITuTIoNAL RUG HTS 227

eoe
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IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[x] For cases from federal courts:

The opinion of the United States court of appeals appears at Appendix __A__ to
the petition and is 2023 v.S. Aee. Lexns 4540 (Jan 26,2023);0R0ER 2023 .S. APP. Lexis 12931

Cmarckt 28,2023); Jusa OFDENIAL OF MER . O APRIL 05,2023 S NOTED
[x] reported at I_MME—M

[ 1 has been designated for publication but is not yet reported; or,
[x] is unpublished.

The opinion of the United States district court appears at Appendix _ B _ to
the petition and is

[x] reported at 2022 U-S. DisT- Lemts 118951 (-21-061374:21-¢v-613) ; OF,
[ 1 has been designated for publication but is not yet reported; or,
[ 1 is unpublished.

[x] For cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix _NA___to the petition and is ayircepTd mem . FED. wR(T

[x] reported at WR~91,964-01 waiT of manDAMUS, Founsied Bt MFR a0 POR __; or,

[ 1 has been designated for publication but is not yet reported; or,

[x] is unpublished. Dewteo W-0-W-0. .

The opinion of the _Texas Svpeeme Gult court
appears at Appendix _NA__ to the petition and is ATRCHED T MEM-FED-PET. WRIT
[x] reported at _LETTEL SEWTTD PETTTIONER FRom COURT CLERK ; Or,

[ 1 has been designated for pubhcatlon but is not yet reported; or,
[ 1 is unpublished.



JURISDICTION

[x] For cases from federal courts:

The date on which the United States Court of Appeals decided my case
was _Jan.26,2023-0RpER |

[ 1 No petition for rehearing was timely filed in my case.

[x] A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: Magoi 282023 ano ApRiL5,2023 | and a copy of the
order denying rehearing appears at Appendix __A

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including NA (date) on N4 (date)
in Application No. = A _——

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

[x] For cases from state courts:

The date on which the highest state court decided my case was _-25-20
A copy of that decision appears at Appendix .__NA

[x] A timely petition for rehearing was thereafter denied on the following date:
Jan-14 2021 , and a copy of the order denying rehearing
appears at Appendix _NA __ A WHITE cAnD STATING TUAT PFR was 0ENIED T ALSO A PDR
WAS FILED DN DENIAL oF WM, 1NSTRUICTED RY T.S.C - UERK AND LETTER 1S ATTAED TD PED.WRIT-

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including NA (date) on NA (date) in
Application No. = A_—

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a).



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

THE FOLLOWING STATUTDRY AND CONSTITUTIONAL PROVISIONS ARE INVGLVED INTHIS cASE.

USCS ConST.Amend. 5.

AMENDMENT S CoiminaL AcTion — PROVISIONS CoNCERN ING — DUE PRO(ESS OF LAt AND JUST Com PE-
NSATION CLAUSES .

Ne PERSON SHALL BE HELD TO ANSWER FOR A CAPITAL, OR STHEIUKISE iINFAMOUS CRIME, UNLESS oN A PRE-
SENTMENT OR INDICTWMENT oF & GRAND JURY , EXCEPT IN CASES MUSING iNTHE LAND CR NAVAL FORCES, OR
iN TRE MILITUA , WHEN (N ACTUAL SERVICE (N TIME OF (AR ORPUBLIC DANGEN | NoR SHALL ANY PERSON BE
SUBRLECT FORLTHE SAME OFFENCE TO 8E TWICE MT(N JEpPAR DY OF LIFE OR LImMB 7 NOR SHAW AE COMPELLED
iN ANY CRIMINAL CASE TD BE A WITNESS AGAINST HimSELF, NDR BE DEPRIVED AT LIFE, LIBERTY, OR PRO-
PERTY , WITHOUT DUE PROCESS OF LAWS ; NOR SHALL PRIVATE PROPERTY BETAKEN FoR PUBLICUSE, wiTHOUT JUST
coMPENSATION.,

USCS Const. AmeND.14,

AmeriomenT 14, sec. | CCimaens orTHE Unireo STtes.]

ALL PERSONS BORN OR NATURALIZED INTRE UNITED STATES, AND SUBJECT TOTHE JURISDICTION THEREDF, ARE
CITIZENS oF THE UNiteo STATES AND OFTUHE STATE WUHEREIN THEY RESIDE. No STATE SHALL MAKE OR EN-
FORCE ANV LAW WHICGK SHALL ABRIDGE TUE PRIVILEGES OR IMMUN ITIES OF cITIZENS 6FTHE Unitep SmTES ;
NOR SHALL ANY STRTE DEPRIVE ANY PERSON OF LIFE, LIBERTY, 0R PROPERTY, WITHOVT DUE PROCE SS OFLALSNDR
DENY To ANY PERON WITHIN (15 JURISDICTION THE EQUAL PROTECTION oF THE LAWS .

USCS (onNst. Ameno. 6.

AmenDMENT b. Rieurs oF AcosED.

N ALL CRIMINAL PROSECUTIONS, THE ACCUSED SHALL ENJIDY THE RIGHT TO A SPEEDY AND PUBLIL TRIAL, BY AN
IMPARTIAL JURY OFTHE STATE AnD DiSTIUCT WHEREIN THE CRIME SHALL HAVE BEEN COMM ITTED, WiHCH D-
ISTRACT SHAW Have Beed PREVIOUSLY ASCERTAINED BY LAW, AND TD BE INFARMED OF THE NATURE ARD (A~
USE oFTHE ACCUSATION 770 BE ConNFRONTED LITH THE LUITRNESSES AGANST Him ; TO HAVE ComPULSORY PRO-
LESS Fol ORTAINING WiTKESSES (W HS FAVOR , AND T HAVE THE AsSisTancE of (DUNSEL FoR kIS DEFENCE.

See FormeR 28 U.S.(.S. 82154 (A), wikici PRovIOED (v PART: 1N ANY PROCEEDING INSTITUTED IN A
Teoeaar (ourT BY A APPLICATION FOR A LURIT OF HARERS CoPUS BY A PERSORN IN CUSTDDY PURSUANT TOTHE

JUDEMERT 6FA STRTE (duer, A DETERMINATION . » . OF A FACTUAL [SSUE, MADE BY A State (LT oF come-
ETENT JURISDICTION » » » , SHALL BE PRESYMED TD BE CORNECT ,UNLESS THE APPLICANT SHALL ESTRBUSH OR
(T S HALL OTHETLUWISE APPERLL, OR THE RESPONDENT SHALL AOMIT —
¢ 01) THAT THE MERITS FTHE FACTUAL DISPUTE WERE WoT RESOLVED INTHE STATE (sURT HerrInG ;
“(‘l) Tuaf THE ERCTFINDING PROCEOURE EMPLOYED BY THE STATE (BURT WAS NOT ACEQUATE T AFFO-
RO A FULL AND FAIR HEARINA
‘:(3) THAT THE MATERIAL FACTS WERE NOT ADEQUATELY DEVELOPED AT TRE STATE (oURT HEARING:
¢ (4) Tuat THE STME (bURT LACKED JURISDICTION OFTHE SUBJET MATIER 6R OVER THE PERSON OFTHE
p??umm IN THE STATE (ourT PRoCEED ING:
YS) Twar THE REPLICANT WAS AN WDIGENT AnD THE STRTE GurT, in DEPRIYATION BFHIS (RrsTTTUTIO-
NAL RIGHT, FAILED TD APPOINT COUNSEL TD REPRESENT Him 1 THE STATE CouT PROCEEDING ;
(6) TiaT THE APPLICANT DID NOT RECEIVE AFULL .FAIR , AND ADEQUATE HEARING iNTHE STATE CouRT PR-

CEEOINGIOR
€ 7) Tiiar THE APPLICANT WS OTHERWISE dENIED DUE PRUCESS oFLAW) 1N THE Stite (ouaT PROCEEDING 7
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[19 .
(8) OR UNLESS . o » THE FEDEMAL CourT on A CONSIDERATION OF [THE RELEVANT) PART OF THE RECORD @S
A WHOLE CONCLUDES THAT SUCH FACTUAL DETERMINATION § SNOT FAIRLY SUPPORTED BYTHE RECERD . .
9

9

»

USCS Feon.RuLes AP Proc R. 35
RULE 35. En BRANC DETERMINATION
(&) WHEN HER RING OB REREALNG EN BANC MAY BE 0ROERED . A MAIORITY OFTHE CIRCUIT JUDAES WHO ARE
iN REGULAR ncTIVE SERVICE AND (NHO ARE NDT DISQUALIFHED MAY ORDER THAT AN APPEAL OR OTHER PROCEE~
DING BE HEARD AR REUEARD BYTHE COURT OF APPEAL. EN BANC. AN EN BANC HEARING oR REHEARING 1S NOT
FAVLRED AND ORDINAZILY wilL NOT RE 0 RDERED UNLESS:
(1) EN BANC CONSIDERATION 1S NECESSAMRY TD SECURE DR MAMNTRAIN UNIFSRMITY OF THE COVRT'S DECI-
SioN 7 OR
() THE PROCEEDING INVOLVES A GUESTION OF EXCEPTIONAL | MPDRTANCE
(b) Pention FOR REHEARING 0R REREARING EN BANC . A PARTY MAY PETITION FORA UEARING DR REWEARI-
N6 & BANC.
(1) THE PEMTON MUST BEGIN WITH A STRTEMENT THAT EITHER?
(A)TUE PANEL DECISION CONFUCTS WITH A DECISIBN OFTHE UNITED STHTES SupremE CouRT 10 witicH THE
PenTion is ADDRESSED (ulH CITATION TOTHE CONFLICTING CASE DR CASES ) An D CONSIDERATION BY
THE FULL GORT S THEREFORE NECESSAZY TD SECURE AND mMAINTRIN UNIFORMITY bFTHE coURTS DECI-
SION ;DR
(®) THE PROCEEDING INVOLUES ONE O MoRE RUESTIONS OF EXCEPTIONAL IMPORT ANCE , ERCH OF WiICH musT
BE (DNCISELY STRTED 7 FoR EXAmPLE, A PERTION MAY ASSERT THAT A PROCEEDING PRESENTS A QUESTION
OF EXCEPTIONAL IMPODRTANCE {FIT INVELUES AN {SSUE ON WHICH THE PANEL DECISION CONFLICTS Wi~
TH THE RUTHOIITATIVE DEGISIONS OF OTHER UNITED STATES (ouRT OF APPEALS THAT HAVE ADDRESSED
THE (SSUE. '
(£) (oL For pt VOTE. A USTE NEED NOT BE TRKEN TO OETELMINE QHETHER THE CASE WiLL AE HEARD DR RE-
HERLD EN BANC UNLESS A JUDBE CALLS FOR AVOTE.
On 1998 AMENDMENT TOTUIS RULE, STRTES
THAT THE AMEND MENT STATES TRAT SC A PETITION MAY ASSERT THAT A PROCEEDING PRESENTS A QUESTION OF EX~
CEPTIONAL IMPORTANCE [E1T INVOLVES AN ISSUE ON W #CH THE PANEL DECIS\ON CONFLICTS UITH THE NUTHORITA-
TIVE pECISIONS OF EVERY oTieR UNITED STATES (DURT OF A PPEALS THAT HAS ADDRESSED THE 1s3vE.Prar
LANGUAGE CONTEM PLATES TUIO SiTUATIONS Ind WHICH A REHEARING ER BANC MAY BE APPROPRIATE. TiE PB-
IRST 1S wiHEn A PANELDEUISION CREATES ACONFLICT, A PANEL DECISION CREATES A CONFLICT WHEN IT
CONELICTS WiTH THE DECIS 1ON OF ALL STHER CIReV ITS THAT HAVE ConSTOERED THE ISSUE . IF A PANEL DECI-
SION SIMPLY JDINS ONE SIDE OF AN ALREADY EXSTING CoRNFUCT, A REUEARING EX BANC MAY NOT &E AS
{MPOATANT BECAUSE iT CLANNOT AVOID THE ConNFLICT. TUE SECOND SITUATION THAT may BEA STRoNG C-~
ANDIDATE FORA REHEARING EW BANC IS ONE (N WikiCH THE LiRCUIT PEESIST in A CoNFUCT CREATED BY
A PREEXISTING DECISION OFTHE SAME CIRCAIT AMD NOTOTHER CIRCUITS HAVE JOINED ON THAT SIDE

OF TUe CONELICT.



STATEMENT OF THE CASE

PETITIONER WAS WRONGLY CONVICTED OF KILLING HIS EX~EIRLFRIEND'S NEW BOYFRIEND. THE PERPETRATOR
WORE A PARTIAL MASK AND HOODIE AND THE 1DENTIFICATION WAS FLAWED | STATEMENT AT POLICE REPORT
b IDENTIFICATION (S FALSE, AND SHOWS THAT BY PLACING THE STATEMENT INTUE SCENE WAERE IT INDICA=
TES THAT THERE (S A WALL ACROSSED THE LIVING Ro6M AND DINING RODM, MEANING THAT POLICE AND Court
KNEW FRom vERY BESINNING THAT IDENTIFICATION OF A PERPETRATOR WAS FALSE STATED (N POLICE REPD-
RT. AND STATED DIFFERENT FROM POLICE REPORT ATTRIAL . No DNA EVIDENCE OR FINGER PRINTS WERE TRKEN
Becavse [PDU(.E] BELIEVED THEY ALREADY HAD A SUSPECT , EVEN THOUGH , KNOWING THAT /DENTIFICATION AND
THE WHOLE STATEMENT FROM POLICE REPORT WAS FALSE TD PROCEED WiITH THE CHARGES (N CourT. THE STATES
CoNCLUSION THAT Ms. PIEDRASANTA AND HER SON WITNESSED A CRIME PERPETRATED BY A mMASKED mAN WAS
INCORRECT . PETITIONER WAS NOT SUPPORTED BY AnY TYPE oF FORENSIC EVIDENCE . No FIREARMS EXPERT THAT
ITWILL (INDICATE THAT EVIOENCE INTRODUCED AT TRIAL AND APTER TRIAL ARE INCONSISTENT WiITH EACH OTHER AND
REFLECTS DIFFERENT WEAPONS USED . THE AUTOPSY REPORT AND EVIDENCE FOUND OFFERED AT TRIAL AND INTRO~
DUCED AFTER TRIAL IT CONTRADICTS STATE'S CASE , ExiiBiTs SHowWS THAT ALLEGED VicTim [A1] TRiAL DoESNOT
HAVE A BULLET PENETRATION, ONLY OTHER EXHIBITS IN A CLOSE PICTURE TAKEN SHOWS A [SoRT] of PENETRA-
TN . AuToPSY REPORT SHOWS A CORE ERASMENT BULLET iNA SKETCH , DIFFERENT FRom X RAYS NOT INTRODU=
CED AT TRIAL AND FRAGMENTS INTRODUCED AFTER TRIAL . EXHIBIT # 91 PICTURE OF A VICTIM SHOWS DIFFER=
ENT vicTIMm FRom PICTURES OF VICTIM ATTRIAL PRESENTED TD THEJURDRS ; BULLET PROJECTILE FOUND INSIDE
FRIDGE, DOES KOT SHOW REMAINS FROM ALLEGED VICTIM WHERE STATE DESCRIBED ON HER SIMTE BRIEF
THAT, THAT BULLET SCRAPED AND GRAZED VICTIM AND BULLET PROJECTILE IS DIFFERENT FROM FRAGMENTS IN=
TRODUCED AFTER TRIAL AND AUTDPSY AND STRTEMENT AT TRIAL FROM THE MEDICAL EXAMINER » THE ALLEGED
C1. STATE USED HIM oMLY TO CORROBORATE STATE'S FALSE WITNESS'S STATEMENTS. AT PoLicE REPORT Ms. P-
IEDRASANTA TOLD [A] TOW TRUCK DRIVER ImMEDIATELY AFTER A ALLEGED INCIDENT THM“SOMEONE”HAD K=
ILLED HER BABY . SHE DIO NOT SAY ITwWAS PETITIONER . FRom POLICE REPORT, PoLICE CONCLUSION TO BELIEVE
FROM FALSE PROBABLE CAUSE STRTEMENT THAT [A] PERPETRATDR wiAS PETITIONER, KNOWING THAT EVERYTHA
ON THAT STRTEMENT (NCLUDING D1l CALLS ( IDENTIFI CATIDN, TIME , MOTIVE WAS FALSE AND POLICE USED A CHA=
RACTER of MS. PIEDRASANTA'S SON TO MAKE PEOPLE BELIEVE THAT THE STATEMENT 'S CoRRECT AND BOTH oF
THIS WITNESS'S KNEW THAT THEIR STRTEMENTS WERE FALSE AND INCLUDING THE TRiaL CourT. POLICE FoUNDA-
TION OFTHE CASE (T IS INCORRECT , FALSE AND FRUITLESS AND POLICE KNEW IT, AND ALSO THAT NONE OF THE Po-
LICE GFFICERS THAT OBTRINED AND INTRODUCED STRTEMENT 1N COURT TESTIFIED BECAUSETHEY KNEW THAT
STITEMENTS WERE FALSE ,EVEN , AFFLANT FROM PoLICE REPORT , S6T. THAT STRTED THAT COLLECTED THE S0-
CALLED PROBABLE CAUSE STRTEMENT DID NOT TESTIFIED AT TRIAL . [A S6T, THAT impersonaten [A] AFranT,
{MPERSONATED [ADSON, ImPERSONATED [ Al Tow TRUCK DRIVER . IMPERSONATED [A] PERPETRATOR AND ON
THE NEXT DAY CHANGED His NAME T0 1MPERSONATE [AT DETECTIVE, STATIN 6 THAT HE LOAS ASSIENED BY A HIGHER
RANK.

STATE COURTS PROCEEDINGS

ON monDaY Au6. B, 1011, PETITIONER STARTED VOIR DIRE, NEXT DAY DN TUESDAY TRIAL WAS CANCELLED,
ON WED. (0. 208 , STARTED TESTIMONY AND FINISHED FRIDAY 12.2012! On Aug. 15,2011, PETITIONER WAS CON-
VICTED OF CAPCTAL MURDER ~ BASED ON ND FACTS~FALSE STRIEMENTS-A FOALSE INDICTMENT AND ONTHE ERRO-
NEOUS 1N STRUCTION FROM JUDGE / APPELLANT'S LAWYER APPEALED PETITION ER'S CONVICTION BY FILING AFR-
IVOLOUS BRIEF AND USED OF FALSE RECORD . ON MAR. 30,2012, APPELLANT'S LAWYER FILED APPE LLANTS B-
QIEF wiTH No MERITS TO SUCCEED AND NO OTHER APPELLATE LAWYER JOULD OF FILED GROUNDS THAT THE STA=
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"TE'S ANSWERS (N REPLY BRIEF ARE FounDd (NTHE T.R.A.P. 800K ; IN BETWEEN Dct. 2011 AND MarcH 30, 2012,
PETINONER SENT T0 APPELLATE LAWYER POLICE REPORT, INDILTMENTS AND EVIOENCE SHOWING THAT HE WAS -
WRONGLY CoNVICTED , AND MULTIPLE CASE LAW PERTRINING GROUNDS FOR APPEAL AND TO RRISE ON PETIT~
fONER'S BRIEF, DESPITE APPELLANT'S EFFORT, APPELLANT SENT THE CASE. LAW RELATED TO THE 1N STRUCTION
To THE JURORS FROM JUDGE IN VOIR DIRE, ExPLMNING GRIFFIN V. CALIFORNIA, INEFFECTIVE ASSISTANCE
OF COUNSEL AND DOUBLE JEOPARDY ; APPELLANT'S LAWYER I6NORED ALL LETTERS EVEN THE REBUEST FOR A
COPY OF APPELLANTS TRANSCRIPTS; DN AV6.2, 2012, LouRT OF APPEALS AFEIRMED CoNVICTION oF PETI-
TIONER ; ON Av6. 6.2012, APPELLANTS LAWYER SENT A CERT. MAIL TO PETITIONER SThTING THE COuRT
OF APPEALS #AS UPHELD YOUR CONVICTION AND L 00 NOT THINK Yyou HAVE A STRONG ARGUMENT FoRAPDR
1 BUT WHETHER T FILE YOUR OwWN PDR (S YouR DECISION. PLEASE UNDERSTAND THAT T wiLL NOT BEFILING
A PDR on YoUuR BEHALF,ANO T wiLt NOT BE TAKING FURTHER ACTION ON YOUR CASE . PETINONER THEN RE -
QUESTED A £amILY MEMBER TO OBTAIN TRIAL COURT TRANSCRIPTS RECORDS TO PROCEED PROSE FoR FILING A POR,
FAMILY MEMBER mADE AN EFFORT TD OBTAIN TRANSCRIPTS FROM COURT AND WERE SENTTD PETITIONER DN
Sep. 6.,2012, anNd DELIVERED ON ABILENE, Tx 79601, Dn SEP. B.2012 AT 9:58 Am —PRIORITYMAIL INFORMA-
TION ~ Q405 S036 9930 0130 8563 S4 ~MAr. CouRT TRANSCRIPT S WERE NOT DELIVERED TV PETITIONER UNTIL
THE 18™Mae 0cTOBER 2012, MAIL RODM AUTHORIMES DENIED HAVING COURT RECORDS 1N THE UNIT ; (SEE mart
ROOM LOG ) FOR OELIVERED DATE T PETITIONER . SEE ALSo JPAY LerTeR ID# 42249894, DATED oN DcT./5
,2012, WHERE STRTES DELIVERED INFORMATION INTHE UNIT. DNCE PETITIONER OBTAINED CoURT TRANSCRIPTS
FROM MAIL ROOM . PETITIONER D1SCOVERED THAT ALL TRANSCRIPTS STRTEMENTS WERE EDITED, EVIDENCE WAS
REPLACED AND TRANSCRIPTS WERE USELESS AND EVERY SINGLE CASE LAW PERTRINING TO THE 6ROUNDS THAT
WERE SENTTD APPELLATE LAWYER WERE NOT LONEER ON RECORD AND S PAGES wERE A00ED 70 THE (oulT ARY
CHoRaE , EVENTHOUGH APPELIATE LAWYER HAD THE REAL 4 PAGE JURY CHARGE AND SHE WAS AWARE OF THE ADDED
PAGES AND DIO NOTHING TD ADDRESS THE ISSUE . DN SEP. 2013, PETITIONER FILED A “CLETTER] 'kmussrro
THE TRIAL COURT CLERK FoR THE REAL TRANSCRIPTS, LLeTTER ] “Lua S IGNORED. LATER PETTIONER FiLED A
MOTION TO OBIECT To THE TRIAL COURT RECORD , THE TRIAL COURT [ 6NORED THE MOTION ASWELL . PETITIONER
FAILED A NOTICE FOR FILING A WRITOL MANOAMUS, THE TRIAL COURT RESPONDED (nIMEDIATELY AND SENT A A
LL coPY orHE [FaLSE TRANSCRIPTS] 10 PENMONER AT NO CoST STATEO on THE COVER LETTER. PETITIONER
FILED A MOTION T0 OBJECT T THE TRIAL CouRr REcorDS INTHE CouRt of APpeats [14TH Dist.). C.D. A. 16n0~
RED THE mon on .. MonNTHs LATER THE NEXT YEAR, PETITIONER FILE A NDTICE FOR FILINE A LURIT Of MANDAMUS
a0 THEN C.O.A. CLERK RESPONDED IMMEDIATELY WITH A WHITE CARD, STATING THAT JURISDICTION INTHE CA-
SE HAS EXPIRED, THIS CONCLUSION 1S INCORRECT . THe C.0.A. can AcT unoER THE T.R.A.P. Rute 19.3(a).
ON PROCEEDINGS AFTER PLENARY POWER EXPIRES anp (8) CORRECT A CLERICAL ERROR IN ITS JUDEMENT OR
OPINton . TRraL Juoee anvo TRiar Court CLerk ano REPORTER miSLEADED THE C.0.A. WITH FALSE TRANS-
cRi1P1S anN0 C.0.A.mADE DECISION BASED ON THE FALSE RECORD AND STATE'S FRIVOLOYS BRIEF STATEMENT
THAT DOES NOT EVEN REELECT IN HOWL AT vicTIm WAS SHOT FRom THE FALSE RECORD OR THE REAL TRANSCRI-
P1s. PENTIONER FILED A WRIT OF MANDAMU S INTHE C.C.A. AND LWIAS DENIED wiTROUT A WRITTEN DROER
7 PENTIONERL FILED A MOTION FoR RECONSI DERATION INTHE Texas SUPREME CourT anp (LERK STATED
ur e COoURT DoES NOT HAVE JURISD I CTION ON CRIMINAL M ATTERS AND ADVISED PETITIONER Tb FILE
A PDR (N TWE C.C.A.:PETITIONER FILED ACCORDINELY AND REQUESTED THE 1.5.C. CLERK TD FORWARD
THE MoTION 70 C.C.A. AND CLERK D10 FORWARDED DocumenTS T0 C.C.A, ACCORDINGLY WITH ALL TRANS-
cR(PTS atracHen; C.C.A. DENIED THE MOTION FoR RECONSIDERATION WITH GROUNDS IN SUPPORT 7 FEW -
EEKS LATER C.C.A. DENIED THE PDR, STATING THAT A PDR WAS FILED. BUT A PDR mUST NOT BE FILED ON
THE DEN1AL OF THE WRIT OF MANDAMUS , Texas SuPreme Court ano CourT of CRiminAL APPEALS ARE IN
CONELICT WITH THEIR ownN PRIOR DECISION. PETITIONER FiLED & CHAPTER 64 moTion For DNA FoRENSIC

TESTING IN THE TRIAL COURT AND MOTION LIAS NEVER ANSWERED OR ADV (SED PENTIONER ON THE RULING
FrOM THE CoURT . PETITIONER CLEARLY ESTRBLISHED THAT THE STATE of TEXAS CORRECTIVE PROCESSES ARE [~
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‘NEFFECTIVE AND LEAVES PETITIONER UNPROTECTED OF#1S FEOERAL CONSTITUTIONAL RIGHTS ON THE DUE PROCESS
AND EQUAL PROTECTION oFTHE LAW TRYING AND DENYING PENITIONER To 0BTRIN THE REAL TRANSCRIPTS TRKING
ALMOST 9 YEARS, WHERE IT SHow'S FROM THE REAL RECORD THAT PETIMONER WAS WRONGLY CONVICTED AND
HE IS ACTUALLY INNOCENT.

FEDERAL HABEAS COURT .

PROCEEDINGS INTHE U.S. D.C. fOR THE SOUTHERN DISTRICT

Tw1s SUIT WAS BROVGHT BEFORE THE UnrTED STates DisTRicr CouRT For THESoUTHERN DistRict ~HousTon D
{VISION = PURSUANT T6 28 U.S.C. § 2254 ~PeTimon For A WRIT of Haseas CoRPUS BY A PERSON IN State
CusTopy . FILED on MaR. |, 2021. GRANTED To PROCEED ON APRIL S, 2021 .DisTRicT CouRT 6RDERED. BASEOON
PETITIONER'S PETITION AND PRELIMINARY EXAMINATION STATING THAT ANSWER (S NEEDED ON SEP. 2,202l. REs-
PONDENT FILED A MOTION FOR A SUMMARY Jup6MENT oN OcT. 21,2021 . cHALLENGING THE CouRT ORDER AND
REFUSES TO REVIEW GROUNDS AND 1T1S NOT DENYING ANY OF PETITIONERS CLAIMS ANDGROUNDS. Pennoner Re
SPONDEOD W ITH A mOTION T OBJECT AND SHOWING A SUBSTINTIAL EQUIVALENT OF ONE PRESENTEOC TOTHE STRTE
CouRTS 16 1T1S T SATISFY THE “FAIRLY PRESENTED REGUIREMENT BEFoRE FILING INTHE U.S.D.C. 10 ORDER
TRIAL COURT TD PROVIDE PETITIONER WITH THE REAL TRANSCRIPTS (N ORDER To FILE HIS 11.07 WRIT PROPERLY
DENYING PETITIONER AcCESSTO #1S REAL CoURT TRANSCRIPTS T CHALLENGE HiS CONVICTION INTHE CORRECTIVE
MANKNER AND WITH ACCURATE INFORMATION TO BE CHALLENGED , FILED o Nov. 2. 2021; From DEC. 2021, THROUEH
JUNE, 2027 . U.5.D.C. oROERED AN INDEPENDENT INVESTI 6ATION INTERVIEWING JURDRS AND WITNESSS AND
THIS PROCEDURE WAS SEALED FRom PUBLIC 30N JuLy 6.2022. DistricT CourT GRANTED SummARY JuDbmENT
IN FaVOR OF RESPONDENT AND DISMISSED (WITHOUT PREJUDICE AND iSSUED HiIS PERSONAL OPINION AND ANALYSIS
AGAINST PETITIONER FOR FAILURE TD EXHAUST AND USING SONE DF THE INFORMATION SEALED FROM PUBLIC
ON 145 PERSONRL GPINION AND THAT INFORMATION 1S NOT REELECTED iNTHE CourT CLERK RECORDS , BUT
\T DOES REFLECT ON THE INDEPENDENT INVESTIGATION AND Disreict COURT 1S wiTHHOLOING BRADY m#-
TERIAL EVIOENCE IN BEHALF OF PENITIONER’S GROUNDS PRESENTED 1N THE DisteiCT COURT . 1 6NORING AND
nNoT cONsiDERiNG Covet precepents Feom U.S.C-A. anp U.S.5.C. .OnJuLy 26.2022. PENTIONER
FILED A mOTION T ALTER OR AMEND FINAL SUDAMENT-ON Ava. 3, 2022, DisTRICT (suer oentEed motion
§9(€) ror LACK OF MERIT, THS PERSONAL CONCLU SION {S INCORRECT , AND ENTERED 8N O OCKET oN Avs. 4,
2021 . PENTIONER FILED & MOTIoN FOR EXTENSION FOR FILING AN APPEAL ON THE DENIAL OF THE MOTICN 5o
+ AND FILED (LTH THIS MOTION A NOTICE OFAPPEAL FOR FiLING ANTHE DISMiSSAL OF THE WRIT OF HAREAS CO-
RPUS AND REQUESTED FOR EXTENSION OFTIME To FiLE A C-0.A. ApPLIcATION UNDER 28 U-S.C. §2253. No-
T CE OF APPEAL LUAS NOTED, iND U.S.C.A. STATED THAT MOTION FoR EXTENSION FOR FILING AN APPEAL ON
THE DENIAL oF ST(€) mosTion oNBER 28 U.S.C.8 1291, CourT WAS NOT TAKEN ACTION UPON THE MOTtON
AND THE EXTENSION FOR FILING A MOTION For APPLICATION For A COA WERE NDT NEERED ATTHIS MOMENT
BECAUSE COUET §S CURRENTLY nnaiTiNG on U.S.D-C. apPROVALTD ProcEED IFP ., STATED BN Avé - 30,2022
; ON SEP.12.,2027,U.5.0.C. GRANTED LEAUE TO PROCEED IFP o IN ACCORDANCE WITHTHE CLeRrk's NoTice
i SEP. 14.2021; PETITIONER ACLORDINGLY PRIOR TOTHESE nRRESPONDENCE FRem CourTUS]. sent AN
APPEAL OF TuE pentaL oF L motion] S3(e) unper 28 U.S.C. 8 1291, CourT of APPEALS STATED THAT REC-
EWED ON SEP. 14,2021, THE APPEAL DNTHE moTion 59(€), senT on SeP. 1,2022, CouRT STATED THAT
WAS UNABLE TO DETERMINE WHETHER THE DDLUMENT 1S AN ATTEMPT TD HLE A SUBSERUENT NETICE oFA-
PPEAL OR IF ITIS & PREMATURE BRIEF ONTHE MERITS OFTHE APPEAL . N O ACTION TAKEN ONTHIS DOCUMENT.
PETITIONER ACLORDINGLY FILED & 28 U.5.C. 82253 morion For aPPLIcATIoN FOR A COA wril BRIEF
suPPORT INTHE U.S.C.A. WiTH JURISDICTION I NTHIS MATTER AS DIRECTED BY THE (DuRT oF APPEALS
For Tie FieTit CieouiT, oN Ocr.i2,2022, PETITIONER £1LeD A LOA 1l THE (OURT OF APPEALS FORTHE FieTit

Ciecorr.
PROCEEDINGS IN THE COURT DF APPERLS FOR THE HFTH CIRCUIT

DN Nov.11.,2022 . UNeTED StaTeS Covet o APPEALS For THE Fieh Lircur FiLe0 AN DROER DIRECTING THE
Distcr CouRT ON PETITIONERS MPPLICATION FOR LDA REMANDING THE CASE FORTHE LIMITED PURPOSE
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OF ALLOWING THE DISTRICT (DURT TO GRANT BR DENY A COA ASTO THE RoLe 59(€) momon HELDED in A-
BEYANCE, NOTING ON DROER THAT apeLicaNT SEEKING [BOTH] THE DisTRICT CoURT'S DENIAL OF PETITION-
RS 28 U.S.C. § 2254 werr penmon [AND] wis momon ForR RENSIDERATION UNDER FEDERAL RULE
of Civie Procepure 59(e). Dn DEC.0I. 2022, DisTRICT Jup6E NEITRER ADORESSED ISSUES OR RESPONDED
ACCORDINGLY To DROER FROM FIETH CIRcU iT, INSTERD DisTnicT (OURT 1SSVED A PERSONAL OPINION AND
NOT APPLYING THE PROPER STANDARD FOR REVIEW AND LEGAL ANALYSIS, THEREFORE WOT EVALUATING THE MATTER
BASED onN THE UNITED STHRTES CONSTITUTION AND VIOLATONS 4-6AINST PETTIONER FROM TRIAL COURT, COVAT DF
CRIMINAL APPEALS . TEXAS SUPREME CouRT AND CONFLICTS OF DUE PROCESS AND EQUAL PROTECTION OF THE
LAW £Rom) FEDERAL DI STRICT CoURT tITH THEIR PRIOR DECISIONS ON THE ISSUE OF EXHAUSTION (FSTRTE
COURT REMEDIES AND THEN THE EVALUATION AND iNTERPRETATION OF PETIMONER'S CONSTITUTIONAL Risntsin
DROER TO APPLY THE CASE LAW ¢rrED ON ORDER N LimiTED REMAND, DistiicT CourT RENDERING AJUST
DECISION ~OROER USING CASELAN FRom Un ren States SuPRemE (0URT, AND NOT 61VIN6G THE PROPER RE-
SPECT TOTHOSE DECISIONS, THIS ARE DEASIONS THAT THE U.S.S.C. TOCK THEIR TIME AND ANALY2ED THE
MATTER. PRESENTEDTO THE JUSTICES AND 1SSUED ACCoRDINALY » Now Disiricr CouRT HIOESTHEIR RESACT
ONDER oTueR (OURT'S DECISIONS AND ARUSED THEIR DISCRETION | N DOINE IT SO, when THE CourT oF A-
PPEALS HAS A CLEAR PRECEDENT THAT IT IS WELL CoNSIDERED BY (OURTS BASED ON A PROPER RULING AND
NGT O PERSONAL EAVORS GIVING T RESPONDENTS » O Jat. 26,2023, e (ourr oF APPEALS o Un-.
PUBLISHED OROEL DENIED PETITIONER COA AND STATED THAT PETITIDNER FAILS TO MAKE THE REQUIRED
FoR A COA AND BEAUSE OF THAT , THE COURT Do NOT REACH wHETHER THE District (ourr ERRED RY F-
AILING TD CONDUCT AN EVIDENTIARY HEARING ;THIS CONCLUSION 1S INCORRETT 5 A COVER UP, AND h Mmis-
¢ ARRINGE OF SUSTICE , RECAUSE CLEARLY PETINENER STATES A SUBSTANTIAL SHOWING , AS To BE AS SUBSTANTIAL
ESUIVALENT OF DNE PRESENTED TOTHE STHTE COURTS IF IT ISTO SKTISEY THE" FAIRLY PRESENTED" REGUIREMENT
DEMENSTRATING THRoUGH DUE OILI GENCE THAT TRIAL COUET JUDGE TAMPERED WwiTh PETITIONER'S COURT DOC-
UMENTS /TRANSCRIPTS WHERE GAVETD JURORLST A ERRONEOUS INSTRUCTION inl HOLS TO ConV ICT PETITIONER,
AND PETITIONER SHAWN W iTH CLEAR SET FACTS T0 RE ENTITLED T0 EVIDENTIARY HEARING WHERE PETINONER
CLEPRLY WSILL S HOUS THAT THE TIRYAL Cour JUDAE NEFARIDUSLY VItDLATEOD PETITIONERS CONSTITUTIONAL RI-

G kTS ON DUE PROCESS AnD EDUAL PROTECTION OF LAIN AT TRIAL AND PETITIONER'S APPELLATE PROCEDURES
1D DENY Him RELIEF , AND THS SET FACTS T0 THE EYES OF THERESPONDENT , DISTRI T CouRT nab THE FIFTH

CizewiT DOES NBT consTITUTE A vidLaTIon of Permoner’s Constirutronat Ri6 #TS on DUE PROCESS AND
FouaL PrOTECTION dFTHE Law and THiS (BURTS CANNDT AND DDES NOT REACH ANY FURTHER ) EVENTHOUEH
T0 ErA THE PROPER RESPECT TO TREINZ SUDGMENT ABUSINA THE DISCRETION OF THE Fierdt CireutT CourT.

On FEB. §. 2013 . PETITIONER FiLED A PETIION FOR REHEARING AND/OR REHERR ING Eis BANC, Wi SUG6-
EsTIONS 1N SUPPORT AND LUSTH CLEAR CASE LAws THAT CobaT 6FAPPEALS 1S N CoNFUICT WITH, EVENTHO-

uEH CoudT o APPERLS DIN NOT ISSUED A RESPOND TOTHE APPEAL UNDER 28 U.$.L.8129):Tne Covsr
of APPEALS CLERK NGTIFIED THAT RECEVED PETITION oN FEB- B, 2013, STRTED o LETTER SENTTD PETITIONER
on FEB.13.2023 . THE Cou@I CLERK REFLECTING THAT PETITIBNERS DDCUmENTS WERE ACCEPTED iN ITS PRE
et Foron: NoTinG THAT o Jan. 26,2023 CoURT of APPEALS UNPUBLISHED DRDER THERE IS A ATTRCHED
CoVER LETTER FRom Courr (LERK Stnié aND REFERRED T0 THE Local RULES 41 For STAY OF MANDATE
SEPERATED FRom FORMAT DRDER NND DRDER ITSELF 0OES NOT REFLECT THE STRY OF-MANDATE. DN M-

ARCH 28,2013, THE CouRT oF APPEALS ENTERED AN ORDER INTHE CASE FROM THE MOTION FOR RECON-
S/ DERATION TD BE DENIED . BECAUSE NO MEMBER OFTHE PANEL OR JUDGE IN REGULAR SERVICE REBU~
ESTED THAT THE COURT BE POLLED ON REHEARING EN BANC (FED. R. APP. P. 35 ANO S Cie. R. 38)7
BuT, The Covr (LERK DIP NoT STATED THAT THE PETITION wAS PRESENTED 70 THE Covrr Juoaes, 1N

OROER TD TAKE & CoNSIDERATION iN FRONT OF (BuRT JDAES, THE DDLUMENTS NEED To BE PRESENTED
10 THE Grecoit JuDGES . THE (suRT (LERK SNLY STATES THAT THE PETITION WAS ACCEPTED , BUT NEVER
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-STATED THAT ITWAS PRESENTED BEFORE TREJUDAES FOR (ONSIDERATION , AND ONLY STATES THAT NOJUDSE
iN ACTWE SERVICE VOTED ONTHE PETITION For REREAR NG EN BANC, EVENTHOVGH THE SAME JUDGES WE-

RE PRESENT IN THE VOTING PNANEL. ON APaiL DS, 2023, TaE CovRr (LERK ISSUED # LETTER SENT TO PE-
TITIONER INDICATING THAT THE CoURT OF APPERLS | SSUED A JUDSMENT AND THE CoPy 0FTHE JuD6mENT
WAS ENCLDSED BUT NEVERDID AT CC: SmTen TuaT { A LETTER ONLY) 7 AND REFERRED THAT THE JUD-
EMENT I1SSUED ASTHE MANDATE « PETITIONER SENT A REPLYED LETTER CouRT (Lerk or (auRT of APPEAS
FORNA COPY oF THE JUDGMENT TRAT CouRT CLERK WAS REEERRING To ANDTHE ALLEGED MANOATE ; AND ON
aPeit 11,2023, THE CoulT OF APPEALS CLERK RECEIVED REQUEST FRom PETIMONER and (eurT (LERK
€ STATED AS OF MATTER OF INFORMATION THE JuDBMENT ENTERED , (WAS A LOPY OFTHE JANUIRY 26,2023,
INDICATING GRDER THAT DENIED THE MoTIon FoR A CERTIFICATE of aPPERLARILITY COR THaT was PRE-
VIOUSLY SENTTO ¥0u )i THIS CoNCLUS IoN IS INCORRECT. THE JupbmENT oF CourT OF APPEALS IS V01O
AND FRAUD . THE ShmE JUDGES ONTHE DROER ANDTHE SAME DATE From JAn. 26, 20237 The CourToF
peveis For THE FiFru ClaculT NEEDS To ofTAIN RULING DN PENTION FaR REHENRING EN Bane FRIM
DIFFERENT JUDAGES FROM DIFFERENT PANEL, THEREFORE [TiIS A CLEME CONFLICT OF INTER EST . MISCARRIA-
BE 6P SUSTICE AvD FURTHERMORE ABUSED ITS 0ISCRETION.



REASONS FOR GRANTING THE PETITION

ABUSED DISCRETION DETHEUNITED STATES COURT DF APPEALS FOR THE FIFTH CIRCUIT

A. THE FITTH CIRCVITS MISAPPLICATION OF A SURSTANTIAL EQUIVALENT AND FAIRLY PRESENTED STANDA-
RD oF WHTEHEAD V. JouNon. 157 F.3d 3849 (ST (C1r. 1998): THEREFORE SANSFYING ON PETITIONERS
FILINGS IN DISTRICT COURT AND COURT oF APPEALS EOR THE FIFTH CiRCUIT THE £iRST PART o FmuE MMUR
PUY test. MURPHY _il0 E.3d a1 .

1. The CrRCuirs PANELS DELISION IS IN CONFLICT witH LWIHTEHEAD V. JOUNSON . 157 F.34 384 (S™M(ir.

1998 ) WHEN PETIONER CONVICTED OF STATE LA OFFENSES SOUBHT FEDERAL HABERS (DRPUS RELIEF , b~

OVERMNENT MOVED Tb DISMISS FOR FAILURE TD EX#AUST STATE CoURT REMEDIES . THE Un TED StiEs Dis-

TRiCT CoukT FoR THE NoRTHERN DISTRICT 65 TExAS  J0E KeNDALL .J. . Dism/sSED PENTION WITHOUT PREJY-

DICE AND DENIED CERTIFICATE OF APPEALARILITY . THE CouRT oF APPEALS HELD THAT 2 (1) PETITIONER S-

ATISFIED REBUIREMENT THAT HE EXHAVST STATE - COURT REMEDIES, AND (2) AND REMAND FOR OONSIDERATION

0f CONSTITUTIONAL CLAIMS PRESENTED IN PENITION WAS REOUIRED , CERTIFICATE of APPEALARILITY 6RAN-

TE0 2 JUDGMENT VACATED AND cASE REMANDED . BEFORE JoLLy .SmiTH AnD WIENER .Cipeuir JupeEes . PER

Curiam = |

Pet ionER-APPELLANT James EDWARD WHITEHEAD SEEKS A CERTIFICATE OFAPPERLABILITY ( C0a)To nPPEAL

THE DISVISS AL LWITHOUT PREIVOICE oF RIS 18 1LS.C. 8 2254 APPLICATION AS PROCEDURALLY BARRED FOR

FALURE TD EXUAUST STRTE REMEDIES PURsuanT To 28 U.S.C. § 2254(b)1)(A). FoRTHE REASON HERE-

APTER. ExPLAINED, WE GRANT (DA, VACATE THE PROCEDURAL RULING OF THE DISTRICT COVRT , AND REMAND

1o tHe CouRt FoR 1T T0 coNsIDER WRITEHEAD'S RAGEAS cLAIM .

ANALYSIS at L 7-10) _

THE EXUAUSTION RERUIREMENT 1S SANSHED WiteN THE SUASTINCE DF THE FEDERAL HABEA

EAIRLY PRESENTED T0THE HEHEST STATE COURT - PicaRn V. ConngR,4-04 U.5.270.275-18,92 5. Cr.
$09,30 L.Ed. 24 438 (1971). IN TEXAS, THE HGREST STATE COURT FOR CRIMINAL MATTERS IS THE TEXAS (o

URT OF CoiminnL APPEALS . RicaRDSOR V- PROCUNIER, 62 F.2d 429,431-32 (STHCiR. 1985). A FEDE-
RAL CBURT CLAIM MUST RE THE SYSUBSTANTIAL EDUIVALENT'0F DNE PRESENTED TO THE STATE COURTS | £ ITISTO
SATISEY THE S*FRIRLY PRESENTEDREQUIREMENT. P1cARD, 404 U.S. A7 21S-78. 92 S.Cr. S09.The HABE-
AS APPLICANT NEED RNIOT SPELL OUT EACH SYLLARBLE OF THE CLAIM REFORE THE STATE CouRT To SATISFY
THE ExriausTion RERUIREMENT . Lamaten V. WAINWRIGHT, S13 F.2d 277,282 (S™CR- 197S) . Twis RE-
QUIREMENT 1S NOT SANSEED [FTHE PENTIONER PRESENTS MEW LE6AL THEDRIES oR NEW FACTUAL CLAIMS
IS FEbERAL aPPLICATION - NBBLES V. JolnSon, 127 F-34409.420 (STHCIR.1997), CERT, DENIED, =
U.S.—, 118 S.CT. 184S, 140 L.Ed .24 1094 (1998).
Al COREFUL REVIEW 0F HIS STATE HABERS APPLICATION REVEALS THAT WHITEHERD DID PRESENT ESSENTIALLY
ALL TUE FACTS RELATING TD HiS THREE CONYICTIONS AND HIS PAROLE . HE ASSERTED VIOLATIONS OFTHE Due
PROCESS . DOUBLE JEBPALDY, AND CRUEL AND UNUSUAL PUNISHMENT PRoviSIoNS OFTHE U.S- CadsTiTumon
PURPORTEOLY RESULTING FRoM THE RESPONDENT'S REFUSAL TO ALLDW LUHITEHERD CREDIT ALLOFHIS YrLat"
TIME anD TAKING AWAY HIS MANDATORY RELEASE DATE.ASISMENSNINISNEN HE ALSO CONTENDED THAT HE
WIAS ENTITLES T0 S ELAT"0R CALENDAR TIME FRom i< REREASE BN PAROLE UNTIL HE WAS REINCARCERATED.
IUWHTEHERD ALSD ASSERTED THAT THE TOTAL OFHS ACTUAL CALENDAR TImE SERVED PLUS HHS NEWLY ALAUIR-
£0 Y6000"TME EQUALED HR EXCEEDED HIS MAXIMUM TERM CARRECTLY CONSTRUED ANDTHATTHE RE-
MOVAL OEHIS MANDATDRY DISCHARGE DATE VIDLATED HiS ConNSTITUTIONAL RIGHTS.
3 1
IMPORTANTLY , LIHMENEAD ATTACHED TD Wi S STATE WRIT APPUCATION A coey oea L LETTERY AT ve
HAD WRITTEN T A MS. BYRD 1n THE TEXAS DEPARMENT OF (R1mINAL JUSTICE RECDRDS OFEICE. IN WHICH
HE DEMLED THE MANNER [N LsthicH (E THOUGH s ““RaT ' ime anDP*4000 TimE SHouLD BE CALCULA~

S ALAIM HAS BEEN
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TED TO DETERMINE WIS DISCHARGE OATE . MoREEVER , WHTEHEAD ASSERTED IN THLS LETTER THAT AIS 30~vEAR
SENTENCE WAS NOT AGGRAUATED OR STACKED, SO THAT HIS TIME SHOULD B CALCULATED onN THETWS 20— YEAR

STACKED SENTENCED DNLY. )
TRUE, THE PRIMARY FOCUS OF WHITEHEAD'S STHIE LURIT APPLICATION IS BN\ A cLtim FoR **STREET 'rime witne o
PARDLE } HOWEVEIL, THE FACTUAL REPRECENTATION IN TUE LETIER ATTACHMENT, LI BERALLY CONSTRUED AS PART
OF IS ROPLICATION, IS THE SUBSTANTIAL ERUIVALENT OF THE FACTUAL RAS(S OF WS FEDERAL APPLICATION
AND SHOUD WAVE REEN HELD TD BE A FAIR PRESENTATION OF IS CLAIMS T THE STATE CouRT . PicarD, 404 U.
S. AT 275-718.92 S.CT. 509 . WE conNcLoE Tuar WHITEAEAD HAS SUbUIN THAT THE DisTRIcT COURT ERRED
IN OISMISSING Wi S APPLICATION FOR FAILURE TOERUAUST, THUS SATISEYING THE FIRST PARTOFTHE MURPHY TE-
ST-MURPRY, 1o F.34d aTl.

AT, [11] WHEN THE FIRST PART 6F THE MURPHY TEST 1S THUS SATISHED, WE MUST PROCEED TOTHE SECOND
PART S CONSIOERATION WHETHER TUE PRISONER HAS MADE A SUBSTANTIAL SHOWING OF THE DENIAL OF A (ON-
STITUTIONAL RIGHT aNTHE UNDERLYING CLAIMS , AS REQUIRED FoRTHE GRANT of A COA. MURPHY. 11D F.
34 AT 1. IFTHE DiSTRICT COURT INTHIS CASE HAD GONE ONTD AODRESS THE MERITS oF WHITEHEAD'S cons-
THUTIONAL cLAimS AS AN ALTERNATIVE TO ITS PRDCEDURAL HOLDING OF FA{LURE TD EXHAUST, CONSIOERAT~
{ON UNDER THE SECOND PART 0F MURPHY would BE THE APPROPRIATE COURSE OF ACTION BECAUSE THE Di-
STIUCT CourT's PENIAL oF COAR would HAVE EMComBASSED THE MERITS 6FTHE CONSTITUTIONAL CLAIMS
AS WELL AS THE FAILURETO EXHAUST . BUT NEITHER THE RESPONDENT NOR THE DIiSTRICT COURT HAS ADDRE-
SSED THE MERITS OF THE UNOERLYING CONSTITUTIONAL CLhtms PRESENTED in (VHITEHEADS § 2254 are-
LICATION . (ANSE®UENTLY, |F TUE INSTANT COA APPUI CATION , WE LWUERE TO ADDRESS THE MER(TS oF WHITE-
HEADS coNSTITUTIONAL HABENS (LAIMS BY APPLYING THE SECOND PART OF THE MURPHY PROCEOURE, Wi E
wouLd RuN AFDUL oF THE REGUIREMENT THAT INTIALLY THE DISTRICT CourT DENY A COA asTo Eacl 1-
SSUE PRESENTED BY THE APPLICANT.

At. C14] Accorping T0 MUNIZ , HOWEVER , WEDD HAVE JURISDICTION TD CONSIDER ulHETHER To 6RA-
NT 2R DENY A (OA on THE ISSUE OF EXHAUSTION DNLY, BECAUSE THAT [S THEONLY 1 SSUE ADDRESSED (N
tHE DisTrict CourT's COA DETERM NATION . IN MURPHY , WE DI0 NOT NEED TD REACH THE SECOND STEP
BECAUSE WE DETERMINED THAT THE DISTRICT COURT RULING — THAT THE APPU CANT HAD FRILED TO SATIS-
FY THE EXHAUSTION REQAUIREMENT — WAS CoRIZECT « NORUITHSTANDING L ANGUAGE N MURPHY THAT ai-
oulDd SEEM TO SUGAREST THAT LIE SHOULD PROCEED TD EXAMINE THE oNSTITUTIONAL CLAIMNS BEFORE
6RANTING A COA, MUN12'S RECO6NITION THAT THE COA REQUIREMENT IS JURISDICLTIONAL ASTD ERCH 1=
SSUE REGUIRES THAT, ONCE WE cONCLODE THATTHE DISTIRICT couRT ERRED (N DISMISSING AN APPLICATI-
oN BECAUSE oF FMLURE TO EXHAUST , WE VACATE AND REMAN D TD THE DISTRICT COURT TO ADDRESS THE
MERITS OFTHE RABERS CLAIMS rTHE FIRST INSTANCE.

CONCLUSION

S THAT WIHTEHEAD SHOWR THAT THE DISTRICT COURT ERRED I DISMISSING S APPLICATION FoR FAILURE TD E-
XHAUST STATE REMEDIES . WE THEREFore GRANT A COR onTHAT iSSUE OHLY THE USUAL PROCEDURE AFTER THIS
CDURTS GRANTS n COA 1S FOR TUE NAPPEAL TD PRALEED TO FULL BRIEFINA BY ALL PARTIES . (N TS InsTAN-
CE, HOWEVER , THE SOLE ISSUE BEFORE US =—EXHAUSTION OF STATE REMEDI £X — InDISPUTRBLY Respuve RY
TuE PETTIONER'S COA APLICATION ANDTHE RECORD, MAKING FURTHER BRIEFINA ON THAT SSUE UNNECESSA-
RY. N Craak V. iiuams, 633 7.24 381.382(ST™ Lin. 1982) We aRANTED LEAVE T PROCEED in FIRMA
PAUPERIS ; VACATED THE o(STR IcT (2uRT'S JuDGMENT , aND REMANDED, ALL WITHOUT REGUI RING BRIEFING »
THAT PROCEDURE 1S APPROPRIATE HERE . UJE THEMEFORE VACATE THE JUDAMENT ofHE 11998 U.S. Aep.
Lexis 133 DiSTUCT adURT DENYING COA RO FAILURE TD EXHAUST STATE REMEDIES AND REMAND THIS CA~
SE TO THAT CoulT TO consIDER THE SUBSTANCE of WHITEAEADS wagEAS cLaims,

COA GRANTED ; JUDGMENT VACATED AND CASE REMANDED

]
Dl THE BTHER HAND CLEARLY STATED HERE , IN A SIILAR VEIN , ON SEP. 2013, PENTIONER AILED ATLETTER]
REQUEST UNDER TRAP RUE 34.6 (d) ToTHE TRIAL CBURT CLERK FIR THE REAL TRANSCRIPTS , LETTER WAS
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16NDORED . LAerR PENTIONER FILED A MOTION TD OBIECT TOTHE TRIAL CDURT RECHRD UNDER THE TRAP RuLE
34.6(€)(3), THE TRIAL COURT 16NORED THE MOTION ASWELL. PETIONER FILED A NOTICE FOR FiLING A WR-
IT OF MANDAMUS , THE TRIAL (URT RESPONDED 1mmMEDIATELY AND SENT A FULL coPY oFmue CenLSE TRANSCR-
1PTS] To PETINONER AT Wb COST SINED s~ THE CoVER LETIER YSTILKY NOTE “wini-THE N ITIALS OF JUDGE
C FOR A coPY oF COVER LETTER SEE WiRITOF manoamus R — A1, QLH-0L. armesen exmia i1 1N C.C-A.) .Pe-
TITIONER FILED A mMoTIon TO ORSECT TOTHE TRIAL coURT REROS N THE Courr of Aepears [14THDIsT. ], CoRT
16NBRED THE Mot ON . MONTHS LATER THE NEXT YEAR PETITIBNER FILED A NISTICE FAR FILING AWRIT OF MAN-
DAMUS ANO THE C.0-A. CLERK RESPONDED IMMEDIATELY WiTH A WIHITE CARD , STATING THATISRISDICTION INT-
HE (ASE HAS EXPIRED. THS CoNcLusion 1S rNoreerT. Tue C.0.A. cad Acr undeErR THe T.R.A P, Rute 19.3(a),
DN PROCEEDINGS AFTER PLENARY POWER ExPIeeS aNn () coRefT A CLERICAL €REDR N 1TS JUDAMENT OR 0~
PINION. PENTIONER. FILED A WRIT OF MANDAMUS (N THE C.C.A. AND wAS DENIED wWiTHOUT A WRITTEN oRDERT
PettioNER FiLED A MOTIoN FoR RETONS IDERATION inTHE TEXAS SUPREME CouRT AND CLERK STATED THATTHE
(ou@r DOES NOT HWE JURISDICION ON CRMINAL MATTERS AND ADVISED PENTIONER T F(LE A PDR 1N THE
C.C. 4. 7 PETHIONEL FILED ACLORDINGLY AND REQUESTED TWe T.S.C. cLerk 7o FowarD Tie momronto C.LA.
AND CLERK DID FoRWARNED DOCUMENTS TB C.(.A. ACLORDINGLY AND ALLTYLAN SCRIPTS ATTACHED? THE C.
C. A. DENIED THE MoTION FOR REIONSIDERATION WITH GROUNDS IN SUPPORT | FEW WEEKS LATER C.C.A DE-
NIED TUE PDR, staTinG TWAT & PDR waS FILED , BUT A PDR. musST NoT BE FiLED oNTHE DEN/AL oF THE
Wit of MANDAMUS . TEXAS SuPREME (oURT anD LourT oF CrimiINAL APPEALS ARE ALSD IN CONFLICT
WITH TUEIR BWN PRIDR DECISIONS VIoLATING PETIM oNeEBSDUE PROCESS. PenTionER AEARLY ESTRBLI
SHED THAT THE STATE A FTEXAS CorQECTIVE PROCESSES ARE INEFFECTIVE AND LEAVES PETITIONER UNPROTE-
CTED oF KIS FEDERAL CoNSTITUTION AL RIAHTS OF His DUE PROCESS and EQUAL PR 6TECTION DFTHE LAW BA-
SED ONTHE PROVISIonS oFTHE FoURTEENTH AMENDMENT WHERE TExAS (ouRTS VISLATED His DIE PRO-
CESS FRom DENYING COURT FiLINGS AND S DUE PROCESS oUHERE 1N TRIAL (DURT WIAS WRONALY cONV-
1ETED AND PEMTONER IS ACTURLLY (NNOCENT WHERE TRIALIUDAE GAVE THE ERRONEOUS INSTRUCTION TD J-
DROR $] No. 2t DonaLd A.HECKER THAT (F PETITIONER DoN'T TESTIFY THAT THATS EVIDENCE OF 6 UILTY.
THE PANEL |6NORED THE PROCEDURAL HISTDRY FROM PETITIBNER'S FILINGS THAT ARE SUBSTRNTIAL EQUIV-
ALENT FILED FRom TWE AERINNING BY A “CLETTER] ‘o THE TRIAL CetRT By THE TRAP RULES SFTHE FACTURL
BASIS LIRERALLY CONSTRUED AS PART of PETITIONER'S FILING S (NTHE TEXAS HiakesT CouRTS ALERTING
EOCH COURT OF violATION OF PETTIONER'S DUt PRocESS AND EQUAL PRITECTION 8T THE LAWY AND SitowLDd
HAVE BeEN UELD 1o R A FAR PRESENTHTION OF HIS CLAIMS T0 THE BIGHEST STATE COURTS. FURTHERMORE , THAT
PETIMIONER'S QERVEST FOlLREVIEDS INTH S | SSUE OF E XHAUSTION AT STRTE REMEDIES 1T (S THE SURSTANTIAL
EQUINALENT SCENARLD LUKERE PRTITIONER FAIRLY PRESENTED WS CLAIMS TR THE TEXAS HIGHEST CavRT AND TE-
X&S Sueeeme CoulT.

QUESTIONS ON THIS ISSUE. ...

WHETHER TUE UN ITED ST TES (OURT OF APPEALS 1S 1N CONFLICT whith LUITEHERD V. Jounson , 157 £.34 384
(STHCIR. 1998 ) anD MR, TORLES UAS SHOWN THAT REASDNABLE JURISTS WOULD FIND THE DISTRICT COURT'S
ASSESSMENT OFTHE CONSTITUTIONAL CLAIMS DERATRELE AND WRONG 777

WHETHER PETIMONER 1S ERTTLED TO VACATETHE SUDAMENT OFTHE DISTRICT COURT DiSmISSAL w tTHOUT PREI-
UDICE FOR FAILIRE TD EXHAUST STATE LEMEDIES AnD REMAND PETITIONERS CASE TD THE msmncr COURT Td CON-
SIDER THE SURSTANCE oF MR ToRRES WABEAS LLAimS 277

(WAETHER OETIMONER MR.TDRAES HAS SHowwn THAT THE DISTRICT (DURT EQRED IN DISMISSING HIS APPLICATION
FO2 EMLU RETD EXHAUST. TWUS SARSPVING THE FIRST PART oFTHE MURPHY TesT. MURPHY. HID F.2d ar . 77
WHETHER PELITIONER MR. TORRES HAS MADE A SURSTANTIAL SHOWING SFTHE OENIAL OF A CONSTITUTIONAL
QGHTSONTUE UNOERLYING CLALMS AS REQUIRED FoR THE GRANT a¢A COA.MURPHY, WO F.3d aTll. (44

2 . Tue CIRCUIT'S PANEL'S OECISION 1S 11 CORELICT WITH DEUISION MAOE ow SLAVIN V. (URRY, 574 F. ZA

1256 [ 5T# (r. 1978).
OVERVIEW : TUHE DISTRICT COURT GRANTED DiSMISSALS OR SUMMARY JUDEMENT A THOUT HOLOING A HEDRING.
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On APrent, Tue COURT AFHRMED IN PART , VACATED [N PART, AND REMANDED ~ HoLD N6 THAT WHEN LIBERALLY,
READ, APPELLANT'S LoMPLAINT'S ALLEGED WITH SUPHUENT SPELIFICITY. FACTS THAT COULD HAVE ENTITLED TO
RELIEF , AND THAT TUE DISTRICT COURT ERQED BY TRERTING THE GROUNDS RELATED BY APPELLANT AS ALLebING
ONLY SEPARATE CAUSES OF ACTION . FURTHERMORE, THE (DURT HELD THAT APPELLANT'S ComPLAINT IETAKEN AS
TRUE, WAS LEGALLN SUFRLIENT TO STATE A CAUSE OF ACTION.
DUTEOME : THE (oURT HELG TUAT APPEUANT'S COMPLAINT ALLEGED FACTS THAT  IFTRUE, (OULD HAVE ENTITLED
MM T RELIEF, AND THAT TUE DISTRICT CauRT ERRED BY NOT HEARING THE claim AS DISMISSAL W ITHOUT HE-
ARING WAS SELOOM APPROPRIATE LUUEN A DEFENSE oF fmmUN (TY WAS PLEADED.
LEGAL STRNDARDS FOR REVIEW BY U.S. CouRT DF APPEALS TOR THE FIFTH CIRCUIT
A 1004E CANNOT ALLOW TiE PERSONAL VIEW THAT THE ALLEBATIONS oF A PROSE GROUNDS ARE IMPLAUSIBLE
T TEMPER S ODUTY TD APPRAISE SUCH PLERDINGS LIRERALLY.
A CWRYT OF HABEAS CORPUS ] SHOULD NOT BE DISMI SSED UNLESS ITAPPERRS THATTHE PETITI ONER cAN PROVE NOSET
OF FACTS WHICK WOULO ENTITLED Uimk TO RELIEF. PETATIONER'S cONCLUSORY ASSERTIONS , PROBATIVES, INF-
IRMATIVES AND GROUNDS , SPECIFICALLY PROSE CLAMMS, MUST BE READ IN LiBERAL FASHION APTER DUE 0ILGEN-
CE PRESENTA TION (NTHE STRTE (HURTS AND DI STRICT COURT DEN VING RFUIEW BUT NOT DENYING THE CLAIMS,
AND THEY mUST BE ACCEPTED AS TRUE (N TESTING THEIR SUFFICIENCY . EVENTHO UG H PETINONERS (LAIMS CONTRINS
ADERUATE TACTUAL CONTENT. A PETITIONER 1S ENTITLED To A FAVORABLE RUUNG ON THE PLEADINGS ONLY IF CLA~
ImS UNDER OTUER LEGAL STANDARDS.
To WAINTMN A WRIT OF HARERS corPUS *Tie GreaT wriTY, UNDER §2254. ITTS N ECE SSARY THATTHERE 1S AN A-
ctunt DENIAL oF DUE PROCESS or A DENIAL OF FHUAL P ROTECTION BYTRIAL CoURT AND STRTE APPELATE
CoveTS; THUS THE CONTENTION THATTHE VIOLATION FROM THE GROUNDS PRESENTED getorE THE U.S.D.C. oN
THE REPLACENENT DFTHE TRANSCRIPTS, EDITING iNFORMATION ; REPLALING iNDIcTMENTS, EOITING ARSUNDS OF
I1.A.C. (N THE WHOLE RECORD AND ADDING S PAGES To THE JURY CHARGE TD CoVER UP THEIUDGE (NSTRUCTION
10 JurORL'sT No. 21 DoNALD A. HECKER , LUK ICH DEFRIVED THE PETIONER OF RIGHTS OF LIGERTY GUARANTED
BY FEDERAL LAW MAKES ERCH MEMBER OF THE StaTe (DURTS PoTENTIALLY LIABLE FOR THE EFFECTS DFTHE DE -
PRIVATION . HANNA V. AomEe INSuRANCE (omeanyY, 281 F.24 298,303 (STHCIR. 1960), (2rT. oewiep 36S .
§. Q38,81 S.C1.751.5 L.ES. 24747 L(a61).
OPINION @Y ¢ Cuarles CLARK, Crecurr Juoae £574 F.2d 12593
Tue District CovrT GRANTED DISMISSAL OR SUMMARY JUDGMENT T0 ALL OF THE DEFENDANTS WITHOUT
HOLOINGE A HEARINA . SLAVIN uaC apeealed fRom THESE ACTIoNS, WE VALATED PIRTIONS OF THE Fi-
NAL DROER OFTHE DISTRICT CouRT AND REMAND FOR A HEARING.
A JUBGE CANNOT ALLOW THE PERSONAL THATTHE MLEGATIONS OF A PROSE G20unDS ARE IMPLAUSIBLE TO
TEMPER HIS OUTY TD APPRNAASE SUCA PLEDDINGS LIBERALLY.
As we sao in (RUZ V. Skecton
WE NoTE miaLLy 7uat A [aRear wriT 82254 ] cLaims Shoud NOT BE DISMISSED UNLESS IT APPEARS
THAT PETITIONER CAN PROUE KO SET FACTS WHICH wodlh ENTITLED Mm T RELIEF. CONLEY V. GI&SON,
{457,355 U.S. 44.18 S.07.99.2 L.Ed. 24 80.Tue ALLE6ATIONS OFTHE CLAIMS. SPECIFICALLY A PRD-
SE 6ROVNDS . MUST BE READ iN A LIBERAL FASHIoN  HainES V.KERNER, 1972, 404 U.S.519,92 S.CT.
594, 30 L.Ed. 24 652; CRuZ V. BeTo, 1972, 405 u.S.319,92 S.Cr.10719, 31 L.Ed . 2d 263, a0 THEY musr KE
ACCEPTED ASTRUE N TESTING THE(R SUFEI CIENCY. HAINES V. KERNER. supra L1918 U.S. Are. LExis*33 C-
RUZ V.BeTD, SUPRA S43 F.24 86,88L5T (iR. 191b). CERT. DENIED, 433 U.S. 911, 97 5.Cr. 2960.53 L. €d-
24 10496 (\Cn’l), SEE ALSO TAYLOR V. GI1RSON,S529 £.24709, 714 (574 Cir. i976); 6ork V. JonES, S00
£.24 395,391 (STRGR. 1974); REcO V. IbNES, 483 £.24 7718 (ST((=.1973).
REND LT THE REOUIRED LIBERALITY , PETITIONER'S CLAIMS RELATES . W iTH SUFFICIENT SPECIFIUTY FACTS TUAT

couLD EXTITLED Him REUEE . CF. Jounson V. WELLS, S66 F. 24 1016, 1017 (STRCIR. 1978 ) . EVENTHMIG HIS
CLAMMS CONTAIN ADEQUATE FACIUAL CONTENT . PETITIONER, (S ENTITLED TOA FAVLRARLE RULING oNTHE
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GROUNDS DNLY IF PETITIONER'S CLAIMS SUPFCES UNDER ATHER LEb AL SMNDARDS - i).S. CoveT of APPenLs
suaLL GRANT A gvioenTinRY HERRING AND DRDER SUBPOENA'S FoR A OEVELDPMENT OF A FACTVUAL RECO-
RO LASTED IN REQUEST FOR EUIDENTIARY WEARING , THAT IT Will SUPPORT THE GROUNDS AND LEGAL (LHMS
I EHS PENITION THAT HE (S ENNTLED FOR RELIEF . THE HEMUNG 1S M AN D ATORY TU DISPUTE FACTUAL |SSUES
BN THE MISSindh PoRTION S OFTHE Record L Tousend V. Saiv, 372 U.S. 293, 318-314, 83 §.Cr. 748,
q t.E4.24 770 (1963): JacksoN V. McKaskie . 729 F.24 3S6,354 (S™ie. [Texd 1984) r Rosers V. M-
16610784 £.24 35.31(STCie. [LAT1983) i FORTENBERRY V. Mab610. 664 F.24 1288.129 (STHUR.LLAD
1982)1.

UNDER TEXAS LAW TR IAL SJUDGES SELECT THEIR CouRT REPORTERS WHO THEREAFTER SERVE DUR ING THE PLEASURE
ofTUE €514 £.24 1164 F Ju0aE . TEX. Rev.Crv. STT. ANN. ART. 2321 £ VERNDN SurP. | 918). EVEnTHBUAH
JUDGE (S \WmONE FROM A ACTION FoR DAMALES . SHE WoulD N6T RE IMMUnE FROM AR ACTION FOR E-
AUITARLE REUEE . PETITIONER ConTENDS THAT TwE CourT Jubb€ and (BurT REPRTER ALTERED THE TRA-
NScaPrs anD CourT cierk REcord . The Distucr Coulr conciunED £ CAE No. 4:21-cv-00673 7 (1ViL
Acnond Na. H-21-0673 3 THAT PETIMONER'S CLAIMS WERE DISMISSED RECAUSE DID NST PRESENTED THE
CLMMS DR THE STME (a0RTS . THAT CoNCLLSIoN WAS InNcaReECT. (SEE EUHTEHEAD V. JOHNSDN . 1ST7 E.3d
384 (STere. 1498 ) anp ALSD (SEE RiEVARK V .SHAW , S41 £.24 1257.12S9( ST C1R. 1977). Tlis Court HELD
TUAT AN ACTiON COULD BE MAINTRINED unDER [9R3 AGATNST A STRTE COURT CLERK AND STENDGRAPHER FoR
EAiLING TO FORWMLD A TRA RS CRIPT TOTHE STATE APPELLATE [ 1w PENTIONER'S CLAIMS STRTEO THAT CLERIK
SENT A FaLSE REoRD To C.D.A. MISLERDING THEM LITH FALSE InFarmAToN J CouRT. SEE ALso Quarts V.
53S F.24 3B (S™M(ir. 1916) iMcLaLcen V. Heuneedu. 492 F.24 1298.1299 (8™H(1e. 1974) . WHEreeR The
COURTS REPORTERS ARE ENTITLE TD RAISE A DEFENSE OF QUALIFY iImmUNITY DEPENDS UPDN WHETHER THEY
Cean Sious mat [ Trey were) actns PursuanT 70 LTHER 1 LawFul ASTHORITY ARD RUOWING IN 600D
FAITH THE \NSTRUCTIONS R RULES oF Court and [CWERE] NoT (N DERGAATION af-THosE €574 L2 12663
iNSTRUCTION S OR RULES. "MeCALLEN . svpea . 492 £.24 a7 1300.

HeRE 1N THIS INSTANCE , (6URT CLERK DI NOT SENT THE PERL TRANSCRIPT T0 THE (BURT DFAPPEALS AND THE
REAL JURN CHARGE, PETITIONER HAS THE 3 '[’L PRAE WRITTENTYPED JURY CHARLE , THBTRIAL COURT PROVIDED
T6 TRIAL ATTORNEY WiTH ACoPY AND PETITIONER KEPT CoPY ForR PERSONAL RECORD AND ALSO APPELLATE La-
JYER HAS A COPY THAT PETITIONER GAVE TD HER (UHEN SHE VISITED PENTIONEL IN CouNTY JAIL, THHS ORIG-
INAL JURY CHARGE DOES NOT CONTRIN THE NOMBERS AT BSTTOM RIGHT (ORNER, MEANING THATTHE APPE-
LLATE LAwYER , THE Court CLEa AND (DuRT REPDRTER ARE AWARE OFTHE OTHER 5 PRAES THAT LERE AD-
DED TOTHE JURY CHARBE AND THE SamE WU ITH TUE CouRT TRANSCRIPTS AND THEREFORE THEY ARE NOT im~
YOUNE FROM EQUITNRLE RELIEF foR PARTIGPANON ONTHE ALTERATION OF THE PENTIONER'S TRIAL CO-
URT RECoRDS AND SENDING A FALSE RE(ORD TD THE C.0-A. [14TH DisT.]

[N SUM, CONCLUS [oNS OF FACTS, LEGAL ANALYSIS . CONSTITUTIONAL M XED B UESTIONS OF LAW SHALL BE REV-
1EW DE NoVO. U.S. Courr oF ApeentLs for Tie ST Cir. HELD onLY THaT Actiont FRom (.S. District Lo-
URT LUAS NOT APPROPRIATE FoR.DISMISSAL ON THE GROUN DS ASSERIED AND TUE MANNER FoLLAWED . {
514 £.24 1156 1

QUESTIONS ANTHS ISSUE. ..

WHETHER PANEL OFTHE UN(TED STTES CoUuRT OF APPEALS 1S IN ConNFLICT tuiTe SLAVIN'S pecision (574
T.24 115b.5T8Cie. 1978 ); ABUSED \TS DISCRETION AND ERRED BY NOT GRANTING PENTIONER 'S HERRING LIHE
RE DISTRICT CouRT GRANTED DismISSAL OR SUMMARY JUDAMENT WITHOUT HOLDING A HERRINA AND (ov-
RT oF Appens STHCIR. RENVANDED Fof A HERRING TO WERL CLAIMS £ 9 ¢

WHETHER PANER DETHE UniTeD STraes CouRT oFAPPEALS 1S 1N ConFLICT WiTH SLAVINS srasion (574
F.24 1256, ST (Ue. 1918 ) ABUSED (TS DISCRETION AND ERRED BY NOT GRANTING RELIEF o PETITIONER'S CLA-

1mS,wHeRe HOLNING THAT wden LIBERMLY RERD . APPELIANT'S COMPLAINTS ALLEGED W SUFFICIENT SPE-
CIELCTY . EACTS THAT GouL0 HAVE ENTITLED To REUEFR 77
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WAEMER PANEL DFTHE UNITED STATES (ouRT OF APPERLS IS N CONFLICT WiTH SLAVIN'S DECISIoN € 574 F. 23
1156 . ST (12, 1978 )7 ABUSED 175 DISCRETION AND ERRED BY NCT GRANTING MR. TORRES CoMPLAINTS [ TAKEN
AS TRUE, WAS LEGALLY SUFFICIENT TO STRTE A CAUSE OFacTLON T 77

WHETHER PANEL 6F THE UniTED STates (ouRT oF APPEALS iS1 N confucT wrH SLAVINYS pecision (574 F.
24 1256 . 5TRCR. 1918 )i ABUSED TS DILRETION AND ERRED WHERE MR. ToRRES HAD DEMONSTRATED THAT RE-
ASONABLE JURIST (BULD E(ND THE DISTRICT (bURT'S ASSESSMENT OFTHE CoNSTITUTIONAL CIAIMS DEBATABLE
AND WRONG AND THAT JuRISTS OF REASON WOULD FIND IT OERATARLE LHETHER THE Districr CouRT WAS IN-
CORRELT INITS PROCEDIRAL RULING — LUKERE UnitEo Smres Cover or APpenacs 5™ Cir. HELD Twar ¢
TioN FRom U.S. Disteicr CourT tUAS NOT APPROPIATE FOR D1SMISSAL ONTHE 6ROVNDS ASSERTED AND THE
MaNNER. FoLoweo £ 514 F. 2411563 707

3. THE PANEL'S DEGSION 1S IN CORFUCT Wit THE UniTed STATES SUPREME CDURT DEUSION SEToUT In To-
WNSEND V. S, 83 S.CT. 745 (0.5 1LL1963) anp 28 U.S.C. 82254 (e)(1) (2)

On MR.OMar Savice TorReS ~ APPELLANT V. BoBBY LumpKin. TDLS DirecR, (1D, APPELLEE [ Case No.
21-2044b; Iad. 26, 5T8Cir. 2023 J(APPLICATION For COA. FRom THE DENIAL DF §2154 AND DENIAL
oF 59 (€) motion , No. 4:21-cv-613; QviL case No- H-21-0673); UnpugLiseDd ORDER, BEFORE STe~
WART I LLETT anND DouGtAS, Circuir JUDGES . PeR curiAm 2 CouRT oF APPEALS PRNEL STITED THAT
MR . TORRES FAILS TD MOKE TheE REGUIRED StiowiNg Fork (DA .wE DO NOT REACH wHETHER THe DistR(cT
CoulT ERRED RY FAILNGTD ConNbUCT AN EVIOENTIARY Herainé . See UNITED Smrres V. Dawis. 971
£. 34 514,534-35(5™ (12.20620) . THis CONCLUSIon 1S INCORRECT AND IN CONFLICT with UNiTED
Staes Supreme CouRT DECISION SET DUT I TOWNSEND V. SAIN, 83 S.CT. 74S (V.S 1LL1963).
UnDER TOUINSEND V. SAIN . CLEARLY STRTES THAT PETITIONER MUST FiRST **ALLEGE FACTS WHICH IF PROVED
JWBULD ENTITLED Him 10 RELIEF.V1d at 312, 83 S.Cr. 74S [THiS mANDATE REQUIRES PETITIONER To OE-
MONSTRATE THAT THE STRTE CoURT'S DECISIoN WS *conTRARY To,0R INVOLVED AN UNREASONARLE NPPLICA-
TION OF, CLEMRLY ESTREUSHED Feoeal Law, [see Fep. weiT HagERS pETmoN D ; 70 2 DECISIONS MADE
BY STAE CoURTS ATTACHED T FEDERAL WRIT. AS DETERMINED RY THE SuPREME (oLRT oFTHE UNITED
STateS PuRSUANT T0 28 U.S.C. §2254 (A)1). or THe Stire (ourT's pECISION **RESULTED In A DE-
OSIOW THAT (UAS BASED ON AN UNREASONARLE DETERMINATION OFTHETFACTS IN LiIGHT oFTHE EVID-~
ENCE PRCSENTED INTHE STRTE COURT PROLEEDNIG? PURSUANT TO 28 U.S.C. §2254 (dX2).
PenTionER MR.TORRES HAS DEMONSTRATED AND SHowN THAT THE STRTE CourTS DENIED REVIEW,
BuT 010 NOT DENIED THECLAIM S, AND PENTIONER STRTES THATONCE REMANDED FoR AN EVIDENTIARY
HEARIN 6 SETOUT ol TOWNSEND V. SAIN, w iTH ALL SET Facrs AND SURPOENA'S and THE Juror No-
21 .0eNALD A.HECKER AS A witNESS, PETITIONETR witt NCT &E EXDNERATED 99.9 Yo, iNsTEAD P-
ENTIONER (T (uitl 6 EXONERATED 100%0 ano MR. TORRES witl TRIPLE DowN HIS ACTUALLY INNDCENT
CLMim, ALSD e wiw SHow THAT His (1) ConsTutionaL RIGHTS on THE DUE PROCESS weRE VioLA-
TEO BY GIVEN THE ERRONEOUS (nsTRUCTION 10 THE [ JuRoR (5)] anb wRenBLY conviereD Him, () I
NEFFECIIVE ASSISTANCE OF CoUNSEL [N VioLATIoN 8F SixTH AMENDMENT LOREN TRIAL ATTORNEY
FALED TD ORIECT TO ERAONEDLS INSTRUCTION 1o JuRor(S] , () FarLeo T sssecr Td JuRor No.
25 PLACED INTHE SurY PANEL (D) FAILED TD ORIECT TOTUE LIHOLE VENIRE PANEL ONCE THEY LISTE-
NED TD JUDAE INSTRUCIING JUROR No-Z1 TO USE PEMMIONER'S FAILURE To TESTIFY ASEVIDENCE OF
GuiT, (CYFRILED T0 FILE A moTIoN For misTRIAL, (d) Failen o oRIECT To CouRT BY SENDING A
INNBCENT PERSON 10 PRISDN, (@) FAILED TO PREVENT s MiSCARRIAGE BF JUSTICE . A

THiS Ser €ACTS Wit REPROVEN BY oNLY oNE JURDR Ne-21 AuD ALSD ALL MR.TORZES CoNSTITUTIo-
NAL CLAIMS AND HE Wil BE ENTWLED Him TD RELIEF.

LEGAL ANALYSIS ANO ARGUMENT

LWHEN PETITIONER FILED Wis PETTIoN UNDER 28 U.S.C. § 2254 Fora wWeitor Hagens (s rPUS , ITH
GROUNDS 1K SuPPORT, aLso AtracHED [ DEASIONS FRom STRTE COURTS ] In conruieT it 28 U.S.C.
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§ 2254 ()N, DistRict (ourT Junae ORDERED ano smTe0 No-l [PrELIMiINARY ExaminaTION o

MR.ToreES PETITION INOICATES THAT IT NEEDS TO BE AWSWER I THis 1§ THE FIRST District Courr ORDER
DECISIoN . RESPON OENT THROUGH THETEXAS ATTORNEY GENERAL REPLIED wiTH A MOTION FOR SUMMARY

JuoGmenT, Tie Disticr CouRt RULED &N RESPONDENTS muTion &N His LFAVOR], instEaD OF 1SSUING

THE “CORRECT" pECISIon BASED 61 THE SUBSTANCE OFTHE cLATM AND PROCEDURAL HISTDRY SET OUT onl
MR. ToREES Pention simiLan anDd RASED o WHITEHERD V. JOKNSON. i1S7 F.3d 384 Ruuneg o RE
SPONDENT'S FAVOR WAS NOT 4 ULING BASED ON THE LA SET ForTu &Y (buRT oF APPEILS , BUT A FAVOR
TO RESPONDENT, 1N Wil (CH CoNTRADICTS PRELMNARY EXAMINATION RY Disticr (ourT Jub6E SETFORTH
N HiS FIRST ORDER AND AHAGEAS CORAUS DETERMINATION oRroer . District Courr RULED IN FAVOR OF

RESPONDENTS REWUEST FOR FAILURE TO EXiausT STATE REMEDIES (N WHICH THIS CONCLUSION 1S INCORREC,
See WIHTEUEAD V. JOUNSDN 157 F.34 384. PennioNeR Fieen A SA(e) motion REAUESTING FOR EVi-
DENTINGY HERRING SETouT oN 28 U.S-C. 82254 e()(2),wiTd CASE in SuPPORT OrieD on Town SE-
ND V. SaN, 83 S.Cr. 74S(0.S. fee 1963): 800 Acse DistrieT CovrT RULING 1SIN ConFLICT WITH

e U.S, Covrror ArPeaLs ST (Cir. From DeciSioN maoe on SLAVIN V. CURRY case. S74 £.2d 125
(SR, 1918), NoTWING ONTRE LANGUAGE oFTHE 28 0S.C. § 2254 (1) (2) anp 28 1.8.€.§2254

€ (1) (2) STATES THAT A PETITIONER NEEDS To SET 6UT A CONSTITUTIONAL CLAIM TD GIVE POWER JURISDI-
cTion ™D THE COURT OF APPEALS For THE FIETY CI@CUIT TD GRANT A EVINENTIARY HEARING SEE SIAVIN,
514 £.23 1256 (ST Ce. 1 NB), [ Court oF APPEALS JuRISDICTION 1S WHETHER A CDA sHowo ge GRANTED
“mlu IETHE APPELLANT HAS MADE A SURSTANTIAL SHowi N& OF TUE OENIAL OF ACONSTITUTIONAL RI-
auT'Seroul on 28 U.5.C. 82253 (C)(2). 6R WHETHER THE PETITION SHOULD HAVE BEEN RESOLVED

IN A DIFFERENT MANNERZ OR THAT THE (SSUES PRESENTED WERE ADEGUATE TD DESERVE ENCOURA-
GEMENT TD P ROCEED FURTHER « MLt ER-EL V. CocKrELL, S37 U.5. 322 7336(2003)], Basép on 0
CISIONS FRom THE D iSTRICT (RURT 18 WHICH ARE CoMPLETELY INCORRECT . PenTIONER 1IN THIS INS-
TAHCE HAS SHOWN THAT HESATISEIED THE FRST PART SeT ouT o MURPHY Test. See LUHITEREAD V.

JOUNSON,1ST £.34 384, (STHCir.i1998 ) an0 THE CourT DF APPEALS SHOULD HAVE THE SAME CONCLUSION
SET 0N KIS PRIOR DEUSION MADE oN WHITEUEADS RULING. IN ORDER To MOVE T THE SECD PART SET o M
URPHY, THE DSTRICT CouRT HASTO MAKE THE PROPER RULING LUITHOUT THE FALSE (WTERPRETANON OFTHE

EXHAUSTION OFTHE STME (oo @T REMEDIES AND HAVE A R ERSDNARLE 10 RISTS Tb DERATE Y THEIR (oveT Ru-
LING BASED o (2URT OF APPENLS PRECEDENT AND THE cor@ECT STANDARD @ASED st LSHITEHEADY decis-
o . R esPonDENT ThRovaH ATTORNEY GENERAL mISLEAD INA A DistRicr (ouRT JUDEE with DELUSIONAL

(DEAS LEAVES PETITIONER UNPRYTECTED FROM HIS FEDERAL ONSTHTUNONAL RILHTS INTHE FEDERAL QURT
PROCEEDINGS. Titis PANEL'S COURT OF APPERLS DEGSION IS corReCT 1N CrING DAVISS cast on 971 F.3d

524 on #1S CooRr InTERPRETATION HETUE JuRISDicrion oF THE (oURT of APPEALS BY NOT RULINA AND HAVWE
POWER TD RULE ON A PETITIONER'S STATUTBRY CLAIM TDAN EVIOENTIARY HEARING . SEe.£.6. .UniTED -
Taes V. Reeo, 119 £.3d 369,311 € ST QR 2013). But, is PANEL'S peusion 1S /INCORRECT BY WoT Ru-
LING 0N PEMTIDNER'S CLaims FRom (ouR T oF APPEALS PRIOR DECISIBNS oN SLAVIN, S74 £.24 1256 (5

™ (. (918). A0 LUHTEUEAD V. JoHNSON . 1ST F.34 3B4-(STH(ir. 1998)i MURPHY V. JOHNSDN .10
F.34 10 (5™ Ge- 1997) 7 MOREZ V. SounSON. (14 F-34 43-4S (STHCR.1997); ann THATS witere (URT
of NPPEALS SUPPASED TD STEP I 7 ALso, IN DAVIS, 9N T.34 524 1S iN conFuicT with vE UNITED STR-
Tes SUPREME CouRT , were *AIusT occiSion DEFIES TOWNSEND V. SAIN B3 S.CT. 745,11 Toun-
SEND SETS UPoN ALL LOWER CouRTS , oN THE D).5.S.C.'S MANDATE sTATES THAT & PETITIONER MUST
ARST ALLEBE EACTS WIHCH, IF PROVED, Would ENTIIE You To RELIEF. 14 a7 314,83 S.cT. 754, i toes
NOT BASED OR STATES any oFHE DisTrICT CourTS oR (ouRT oF APPEALS RULINGS, INTHIS INSTANCE

PENTIONER WS LERTOUT UNPROTECTED fRom WIS EVIDENTIARY REARING MANDRTE From THE Unrep
STES SuPREME CoulT . W LsktcH THE DisTUCT (2Rt ansd (ouRT orAPPEALS DECISIONS ARE (N CON-
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N

FLICT wit™e U.S.5.C. case ciren inTounsSEND v. Sain, 372 0.5.293,348-319,835.C1-74S..
154, 9 L.€4- 24 710 (1963); Jackson V. MeKASKLE , 729 F-24 356,359 (S™Cir. £TEXT 1984 ) RoGERS
V. MAG610. 14 F.24 35,37 (ST™(ie. LAY 1983) ;i FortengerRY \. MAGaio, 664 £.24 1288.129 (STHGR
[LA31982)]. and LOWER CouRTS ABSED THEIR D1SCRETION AnD ERRED RY NCT HOLOING A HEARING uk
HERE PENTIONER (it PROVE AND DENORNSTRZATE THAT HEIS ACTUALLY INNOCENT AND HE WAS LURONGLY
CoRVICTED AND A CLEAR MISCARMZINMGE OF WSTICE .

UNITED STATES SUPREME COURT PERSUASIVE

IN CAwRENCE loscen SeFFERSON V. STEPHEN UPTON , LUARDEN

In THE SuPRemE (ourt oF HE UNITED STRTES

30 S.CT.220071T6 L.€4.24 i032: 2010 U.S. Lexis Wib8: 78 U.S.i.w. 3683;22 FLA. L. WSEEKLY
FED. S 361.No. 08-8BB52.may 24,2010, DECIDED

DN PeTimion Fok WRIT of CeeTioeart To THE UniTED SmTES (ourt of APPEALS FoR THE ELEVENTH CIR-
covr. Jereerson . Harw, 570 £.34 1283,2009 U.S-aee. Lexis 14129 (1T Gie. bA.,2009) JuoGes:
JusTicE Scatia, Witk wwom JOSTICE THOMAS JoINS, DISSENTING.

Satasensesaenee VERVIEW : THE U.S. SuPrREmE CourT HeLd. UsTTE STRTUTORY PRESUMPT N,
PRESUMPTION OF CORLECTNESS OF STRTE CoURT'S FACTUAL FINDINGS I8 FEDERAL HARERS CORPUS PROCEE-

DI GS WOS | MPROPERLY APPLIED SINCE DETERMINATION THAT FINDINGS WERE SUPPORTED RY RECORD
EALLED TD conSINER LUMETHER OTHER EXCEPTIONS T PRESUMPTION LNDER FormER 28 0.5 §21254

(4) aPPLED BASED ON ALLEGATIONS THAT PROCESS OFFACT FINDING WAS DEFICIENT.

THE (WM ATE ESSENTIALLY BRGUED THAT THE STIMTE CoURTS PROCESS WAS DEFICIENT LUHCH IMPLICATED
EXEPTIONS TD THE PRESLMPTION OF CoRRECT NESS TUATTUE (NMATE DID NOT RECEIVE A FULL MDD FAIR
EVIDENTINGY HEARING (NTHE STATE CoURT BASED ond AN INADEDUATE FACT TINDING PROCEDURE, HE-
ALING AND PROCEEDING .FURTHER ,LOHILE iT WAS ADM ITTED THATTHE STRTE (BURT ADSPTED THE PROSE-
Cutionk BINDINGS OF FacT VERRATIM , LETC], T REMANDED To DETERMINE THE PRECISE NATURE OF LHAT
TAANSPLZ2ED DURING HHE STAAE ~COORT PROCEEDINGS IN ORDER TD DETERMINE Lol €TH ETZ AN EXCEPTION
10 THE PRESIVETLON OF CORECTN ESS WAS APPLICARLE.

DUTCOME < TuE JUDLGMEMT DPROLDING THE STHE oS HNDINGS OFFACT WAC VACATED, AND THE CA-
SE WAS REMANDED For FueTUER PAOCEEDINGS . 1-2 pEciSIon 11 DISSENT.

RESERRCH REFERENCES
2% U.5.C.S.§ 2154 (d)
28 MOORE'S REDERAL PRACTICE 8 671.0B( maTTEW BendEr 3d ed.)
L.E4A DiaesT, HABEAS corpus 8120.5
L.Ed InDEX. CAPITALOFFENSES AnD PUNISHMENT £ XPh 1034 >

ANNDTRTION REFERENCES
SureemE CouRT'S colsTRUCTION AND APPLICATION oF ANTITERRSRISM ano EFFEcive DEATH PemacTy
Acr 0% 1690 (AEDPA) PRoviSIon (28 U.SC.S. 8§ 2254(4)). tesmicting GeanT of EEDERAL HAREAS
corPus RELIEETD STATE PRISONER oN CLAIM ALREADY ADJUDILATED RY STATE CouRT AN MERITS .
154 L.&d. 24 n41.
Supreme Courr's consTrucrion Ao APPLICATION ofF [ FoRMER VERSIon oF ] 28 0.S.C.S. § 2254 @),
IWHICH PROVIDES THAT (N CEDERAL HARERS L8 RPUS PROCEEDINGS , STATE CoURTS FACTUAL DETERMINATIONS
MUST BE PRESUMED TO RE CdrRFcT. BB L.Ed.2d 963,

HEAD NOTES
CLASSIHED TO U-S. SupremE Courr DisesT, L awYer's coimion

HABEAS CORPUS § 120.5 2 STATE CoLRT —FACTUAL OETERMINATION =PRESUMPTION OF CoRRECTNESS
> HEADNOTE : '

(]



L EdHN(1] )
See FORMER 18 0.5-C.S.§2254(d), WiicH PROVIDED IN PART : “*IN AnY PROCEEDING INSTITUTED (N A FE-

peraL (OURT BY A aPPLICATION FoR A LURIT OF HABEAS CORPUS BY A PERSON IN COSTODY PURSUANT TO
THE JuDLeNENT OF& STATE CouRT, A DETERM INATION -« . OF A FACTUAL | SSUE, maoE 8Y A STnte Court of
COMPETENT JORISDICTION . .., SHALL BE PRESUMED TD BE CORRECT ,UNLIESS THE APPLICANT SHALL ESTA-
BLISH OR T SHALL STHERUNSE APPEAR ,OR THE RESPONDENT SHALL ROMIT —
$5C1) TuaT THE MERITS OFTHE FACTUAL DISPUTE WERE NOT ZESOLUED INTHE STRTE CoOURT HEARING T
B2) Tiar TUE FACTRINDING PROCEDURE EMPLOYED BY THE STIE (uRT WASNOT ADERUATE TO AFFORD A
[FULL AND FAIR HEARING ;
(3) Tor THE MATERIAL FACTS QJERE NOT ADERUATELY DEVELOPED ATTHE STATE CourT HEARING
Y(4) Tuar E STTE CouRT LACKED JURISOICTION SFTHE SUBJECT MATTER &R OVER THE PERSON 6 FTHE
“Awuc».NT INTHE STATE CouRT PRoCEEDING §
(S) THATTKE APPLICANT WAS AN (NDIGENT MDTHESTR-TFCDUKT, tN DEPRIVATION OF IS CONSTITUTIONAL
“leﬂ ,FALED TO APPDINT ¢OUNSEL TD REPRESENT Hint IN THE STRTE COURT PRocEEDING
(6) Thar THE APPLICANT DID NOT RECEIVE A FULL.FAIR. AND ADEQUATE HEAR(NG INTHE STATE GURT PRO-
“cseomé 70R
(7) Thar THE APPLICANT WAS OTHERWISE DENIED DUE PROCESS oF LAW INTHE STate (BuRT PRICEEDING;
"(8) DR UNIESS - . . THE FEDERAL coURT ON A CONSIDERAT 0 oF [THE RELEVANT] PART OETHE REDRD
AS A WHOLE. (ONCLUDES THAT SUH FACTUAL DETERMINATION S NOT FAIRLY SUPPORTED RYTHE RECORD . .
. <M Per curiam bPinion oF RoBERTS.(a )., AND STEVENS,KENNEDY, GiNSRURG, BREYER, ALiTo
» AND SoTomaAver, Jd.)
HaBeAS coRPUS § 120.S 2 STATE COURT - FACTEINDING =LACK OF PRESUMPTION > HEADNOTE »
Led UNL2]
[ F ANY DNE OFTHE E16HT ENUMERATED EXCEPTIONS UNDER FoRmER 28 U.S.C.S. § 2254 (d) asruies,
THEN A STRTE COURT'S FACTRINOING | SNOT PRESUMED CoRRECT (N FEDERAL HAREASCORPUS PROCEEDIN-
6S.{ PER cURIAM oPinien of RorERTS (i .J., AND STEVENS, KENNEDY, BINSRURA , BREVER ,ALITO, AND
SotomaYor , 3J»)
OPINION.
PER CURIAM , AT
1. :
CT)is HABERS AePLICATION WAS ALED PRIGR TD THE ENACT MENT OFTHE INTITERRORISM AND EFFECTI-
vE Deatu PenaLty Acr of 1996 AND TUEREFORE GOVERNED BY FEDERAL HABEAS LA AS (T EXISTED
PRIOR TOTHAT PoInNT . Linok V. Murely, S21 U.$.220,326-336,117 S.CT. 2059, 138 L.&d.24 481 [
#2901, (1497). in 1963 ,WE SET FORTH TUE"APPRDAATE STANDARDYTA BE APPLIED By A **FEDERAL Co-

URT 10 HABEAS CoRPUS™ Luugn “THE FACTS" PERTINENT T & HAREAS APPUICATION' ARE (N DISPUTEL TOLIN-
SEND V. SAIN, 372 U.S.143. 312, 83 S.Cr. 145.9 L.E3.24 110. WE HELD TraT witen “rue nagens
APPLICANT USRS ATFORDED n cULL AND FAIR UEARING &Y THE STATE (AURT RESULTING 1N RELIABLE FINDI-
4GS N HE OIsTRICT courT *oROINARILY SHOULD - . - ACCEPT THEFacTs AS [ ¥%2221] fFouno VY The §-
Tite-(o0RT JungE. Id. , AT 318,83 S.CT. 745, G L.E4.2d 110, owever,, * I THE HABEAS APPLICANT DID
NOT RECEIVE A FULL AND FALR EVIOENTIARY HEARING Ind A STATE COURT, EITHER ATTUE TIME OFTUE T-
RIAL B In A COLLATEQAL PROCEEDING. TIUE HELD THAT THE FEDERAL COURT *'MUCT #DLO AN EVIDER-
T1ARY HERQING Mo RESOLVE AnY FACTS THAT “*ARE 1N D1SPUTEL' 14, AT 312, 83 S.CT. 745, 9 L.Ed
2.4 170 .UJE FURTUER **ExP LAINED) THE CoNTROWING CRITERIATIBY ENUMERATING S1X LIRCUMSTANC-
£ 1 WiEtcl SUCK AN EVIOENTIARY HEAQING Would RE REQUIRED 2

%0 () THE MERLTS OF THE FACTUAL BISPUTE (WERE NOT RESOLUE INTHE STRTE HEARING T (2) THE STRTE
FACTUAL DETEZMNATION 1SNOT FAIRLY SUPPORTED BY THERECORD ASA WHOLE 1L 3)THE FACT-FINDING
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PROCEDURE EMPLOYED BY THE STATE CoURT WAS NOT ADEQUATE TO AFFoRD A FULL AND FAIR HEARING 7 (4)
THERE (S A SUBSTRNTIAL ALLEGATION OF NEWLY DISCOVERED EVIDENCE : (S)TUE MATERIAL FACTS WERE NOT
ADEQUATELY DEVELOPED ATTHE STITE-COURT HERRING [ R (6) For ANY REASON i T nPPEARS THAT THE
STATE TRIER OF FACT DI0 NCT APFORD THE HABEAS APPLICANT A FULL AnD FA iR FACT HenrinG.Y'Id .. AT 313
, 83 5.CT.145. 4 L. €A . 24 T10 LemP LIS RDDED).
TuREE YEAMRS LATER . (N 1966 . CONGRESS ENACTED AN AMENDMENT TOTUE FEDERAL HAREAS STRTUTE TH-
AT “WAS an AmosT vergatim copirication [¥ARE)1 ] netue sSmnoaRDS pELINERTED In TDIUNEND
V. St iR V. Fenron 474 0.S.104. 111,106 $. Cr. 445, 88 L.Ed. 24 405 (198S). Tuar coo@-
cAnonN RERD (N RELEVANT PART af FollowsS *
CERXI038 THNT LedHNCLT [1] *“IN any ProcEEDING INSTITUTED 1N # FEDERAL CouRT BY AN APPLICA -
TI0N FoR A WR(TOF HABERS CORPUS BY A PERSON IN CuSTDDY PURSUANT To THE JUDbmENT OF 4 STATE
COURT . & DETEAMINATION - - » 6 FA FACTUAL (SSVE, mADE BY A STare [ #2911 coveT of comPeTENTIVRIS-
DICTION . « » » SHALL BE PRELWMED TD BE CORRECT . UNLESS THE APPLICANT SHHLL ESTRBUSH ORIT SHALL
OTUERIASE APPEAR , DR THE RESPONDENT SHALL ADMIT — ~
S${ 1) THAT THE MERITS OETHE FACTUAL DISPUTE WERENST RESOLUED IN THE STATE CouRT HERRING §
() TwAT THE FACTEINDING PROCEDURE EMPLOVED BYTHE STATE CoURT WAS NGT ADEGUATE Td AFFORD A
FULL AND FAIR HEARINA]
(3) TuaT THE MAMERIAL FACTS WERE NOT ADEQUATELY OEVELOPED ATTHE STATE CoURT HEARING;
¥(4) TuaT THE STATE COURT LACKED JURISDICTION OFTHE SUBJECT MATTER OR OVER THE PERSON OFTHE APPLIC -
JANT INTHE STATE CouRT PROCEEDING
(S) THAT THE APPLICANT QUAS A INDIGENT AND THE ngE COURT, I N DEPRIVATION OF Hi S CONSTITUTIONAL
‘5% HT, FMLEDTOD APPOINT CoUNSELTD REPRESENT HiM iN THE STRTE COURT PROLEEDING ]
(&) THAT THE APPLICANT DID NOTRECEIVE AFULL, FRIR, AND ADEOUATE [ *%%% (2] WERRING INTHE STATE
KDURT PROCEEDING 7 OR
“07) Tuat THE APPLICANT WAS DTHERINSE DENIED DUE PROCESS OFLAW INTHESTIE COURT PROCEEDING ;
%8) BR UNLESS. . . THE FEDERAL COURT On A ConSIDERATION OF [ THE RELEVANT ] PART OFTHE RECORD AS
A WHOLE ConNCLUDES THAT SucH FACTUAL BETERMINATION 1SNOT FARLY SUPPORTED RY THE RECORD.T?
§ 2154 (d) (emouasiS aoneo).

AsS IS CLEAR FROM THE STATUTORY TEXT QUOTED ABOVE, AND ASTHE DisTricT CouRT corRECTLY STATED . HN2
LESUNCZ] [2] IE any SONE OFTHE BIGHT ERNUMERATED EXCEPTIONS - - « APPLIES VI THEN *STHE STATE ¢o -
UTS FACTHINDING IS NOT PRESUMED CORRECT. 1490 F. Supe. 2d, AT 12807 Accoro, MILLER, SUPRA, AT 10S,
(06 S.(T.44S, B8 L.Ed.24 405 ( **UndFR 28 U.S.C. § 2254(4), STATE -COURT FINDINGS OFFACT $sHALL
BE PRESUMED TO BE a RRECT ' IN A FEDERAL HAREAS CORPUS PROCEED ING UNLESS ONE OF EIGHT ENUMER-
ATED EXCEPTIONS APPLIES V) jSEE aLsO 1 R. kerTz & J.LieBman , FeoeraL Haseac Corous PracTice
anp [¥€2222 ] Procenure 20.2¢.Pp. 915-UR(STHED. 2005).

C%292] JerFFRSON IS CONSISTENTLY ARAUED THAT THE FEDERAL COURTS FSHOULD HARROR SERIOUS DOURTS
ABoUT"  AND SHOULD NOT SCGIVE ANY DEFERENCE TO ' THE ““ANDINGS OF FACT AND CREDIBILITY DETERMINATIONS
Mmade BY THE STATE HABERS COURT BELAUSE THOSE FINDING S WERE DRAFTED EXCLUSIVELY BY THE ATTORNE-
¥$ CX%% %137 pon riE STWTE PURSUANT TD AN EX PARTE REQUEST FROM THE STRTE - COURT JUDAE, LUHO MADE
NO SUCH REQUEST oF JEFFERSON, FAILED T NOTIFY JEFFERSON OFTHE REQUEST MADE TD 6PPOSING COUNSEL,
AND ADDPTED tHE STATE'S PROPOSED OPINION VERBATIM EVEN THOUGH IT RECBUNTED EVIDENCE FROM A N-
ON EXICTENT WUITNESS « SEE.E.64. . APPEALS BRIEF 32,N.107 Disteicr (ouRT BRIEF 4. N.|; PeT. FoR CERT .
12. THECE AQF DRLUMENTS ThAT THE STRIE COURT'S PROCESS LwAS DEFILIENT. IN DTHER WORDS, THEY ARE
BRECHENTS THAT JEFFERSON D1 NOT RECEIVE A FOLL AND FATR EVIOENTIARY HEARING if « « - STATE CO~
urT. Y TOwnsSEND, SUPRA, AT 312, B3 S.CT. 745, 9 L-E4-2d 770. OR, To USE THE STATUTDRY LANGURGE, THEY
ARE ARGUMENTS THATTHE STATE CooRT's FacT FInD 16 PROCEDURE, T “Uearineg , 'ano *‘Proceeoine Pwere not -
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L, FAR, AND ADEGUATE. 11852154 (4)(2).(6), (7).

Bur hE CourT of ArPeaLs DIo NoT [ ¥*¥(039 ] consiDER THE STATE COURTS PROCESS WUHEN IT APPLIED THE S~
TATUTORY PRESUMPTION OF CORRECTNESS. IN STEAD, IT INVOKED (1RCUIT PRECEDENT THAT APPLY ONLY PARA-
eRaert (8)0F § 2154(d), wuticH, Cop IFVING TiE SECanDd TOUNSEND ExceeTion, 372 U.S., AT 313, 83S.Cr
145, 9 L.EA. 24 T70, LIFTS THE PRESUMPTION OF CORRECTNESS FOR FINDING S THAT ARE “*NOT FAIRLY SUP-
PORTED BY THE RECORD."'See S0 F.3d, ar 1300 (Quoming Jacicson V. Herainé , 42 E. 34 1350,/366 (€
A11199S),L¥*¥*[47 14 Turn @uoTing 28 U.S.C. 8 2254.(4)(8)). Anin eve Thoveu THe Courr of APPEALS
Y eecoan 126L4] et JEFECRSON HAD ARG UED THAT THE STHE COURT'S PROCESS HAD PRADVCED FACTUAL FAND -
INGS THAT WERE ©* “DuBIoUS AT REST,! " ANOTIAT FEDERAL CouRTS SHOULO THEREFORE ** “uARBOR seRIouS D-
oUBTS 1600T ! ' TuE sTarE courT's ¢ ‘Fine iNG S OF FACT anD cREDIBILITY, "THE CoueT OF AP PENLS NONE -
TRELESS NELD THAT THE STATE COURT'S FiNDINAS ARE ¥ CENTITLED TO A PRESUMPTION OF corrEcTNES " TH-
a7 11 WS SouTy~-Bound o aeeLy. ST0 F.3d,aT 1304, 8.8 (Qusting APPEALS BeieF 32, N-10 ). Tie (ourT
oF APPEALS EXPLICITLY STRTED THAT IT ConsiDERED 1 TSELFL %2931 “outy-8ounD™ 0 DEFER T0 THE STATE C-
DUATS AINDINGS BECAUSE YJEFFERSON HaS NOT ARGUED THAT ANY OF THE STRTE COURTS'FACTUAL Fin) DINGS LUE-
RE MOT FRiQLY SUPPORIED BY THE RECORD,? VA DirECT REFERENCE TD § 2254 (4)(8) and To THE SECoND ToUH
NSEND excePrion. STb F.34, A1 1304, N. 8 ( emPHASIS ADDED ). AND [ TTUEN CoNcLudeD * SSBASED ON T-
AESE EACTUAL FINDINGS OF THE STATE HABERS CBURTS—ALL OF WHICH ARE FAIRLY SUPPDRTED RY THE RECORO—
WE REUEVE THAT JEFTERSON'S CoUNSEL ERE REASONARLE IN DECI DING NOTTD PURSVE NEURDPSYCHOLOGICAL
TESTING. 14 ., 4T 1304 (EOHASIS A0DED ).

IN OLR View, THE CourT [¥XR% 1S ] oF APPEALS DID NOT PROPERLY CONSIDER THE LELAL STATUS 6F THE STATE
COURT'S FACTUAL FINDINGS . UNDER TOWNSENO, AS CODIFIED BY THE GOVERNING STATUTE, A FEDERAL COURT IS
NOT Y DUTY -~ BouNd " To ACCEPT ANY AND ALL STATE -CoURT FINDINGS THAT ACE “*FAIRLY SUPAORTED BY THE
RECORD .M TioSE WORDS come Fzom § 2254 () (B), wiicH 1S ONLY ONE OF EIGHT ENUMERATED EXEPT-
ONS TDTUE PRESUMPTION OF CORRECTNESS . BuT THERE ARE SEVEN OTHERS, se€ §8§ 2254 (4)(1)-(1). Nong
DF wuicH THE CourT OF APPEALS ConNSIDERED WHEN ADDRESSING JEFFERSONS CLAtM . To RESURE ,WE HAVE
PREVIOUSLY STATED In CAsES APPLYING §2254 (d)(8) Twear 'a cEOERAL CoURT Vmay NOT oVERTURN A
STOTE COURT'S FACTURL CONCLUSION S'UNLESS THE CONCLUSION 1S NOT ‘FaiRLY SUPPORTED RYTHE REDRD!
ParKer V. Du6GER , 498 U.S.308,320,i11S.CT- 731,112 L.£4.24 812(1991) (6RANTING FEDERAL HABE-
S RELIEF APTER REIECTING STATE CoulTS FinbinG undER § 2254 (A)(8)); stk aso Demo@HENES V.
BaAL, 495 U.5.731, 10 S.(1.2223, [ ¥%2223 1109 L_-E8-14 162(1990)( Pea coriam ) (aPPLYInNG §2254
CA)(B)); CF. PosT, AT .— ;116 L-E4.24, 4T 1045 (Scarin, )., piSSENTING). BuT rad THOSE CASES THERE WJAS
NO SUGLESTION THAT AnY OTHER ProviIsioNS ENUMERATED 1N 82254 (4) wEkE AT 1 SSUE . THAT 1SNOT T-
i€ cASE HERE. N TREATING 82154 (4),(8) s hE EXUUSIVE STATUTORY EXCEPTION, AnD BY FaILING [R%%
X161 10 #00RESS JEFFERSON'S AREUMENT THAT THE STRFE COURT'S PROCEDURES DEPRIVED TS FINDINGS OF
DEFERENCE, THE (DURT OF APPERLS APPLIED THE STATUTE AD OUR PRECEDENTS INCORRLECTLY .

ALTHOVAH WE HAVE STATED THAT A coueTS “VE@BM’IM NooPTIoN OF FiNDINA S OF TACT PREPARED BY PREVAIL~-
iNG ParNES Y Shoulo BE [ ¥294 ] TREATED ASEINDINGS OFTHE COURT, WE HAVE ALSD CRITIZED THAT PRACT-
(E. ANDERSON, 410 V.S, , AT 512,105 S-CT. 1504, 84 L.E4. 24 SIB . AND WE HAVE NOT CONSIDERED THE
LAWFULNESS OF, NOR THE APPLICATION OF THE HABEAS STRTUTE TO, THE LIE OFSUCH A [ 2% X[040] PracTi-
ce wittre (1) A JODGE SOLICITS THE PROPOSED FinDINGS Ex PARTE, ( 2) DoES NOT PR OVIDE THE OPPOSING
PARTY AN OPPORTUN ITY TD cRIMTIZE THE FINDINGS OR TO SUBMIT HiS oW, OR (3) ADOPTS FINDINGS THAT
CONTIN INTERNAL EVIDENCE SUGGESTING THAT THE JUDGE mAaY NOT HAVE RERD THEM . (F.id., AT S6B,
105 SO (S04, 84 L-E4. 24 Si8; Ga . (o0€ of Jupiciar Connuct, (anen 3(AN(4)(1993) (PROHIRITING EX
PRRTE JUDICIAL COMMUNICATIONS ).

JE DECLINE TO DETERM INE [N TUE FIRST |NSTANCE WHETHER AJY OFTHE EXCEPTIONS ENUMERATED IN § §
2254 () (1)-(8) APPLY 1N THES CASE, SEE €. 6., (UTTER V. WhLKINSON, S44 U.S.709,7/8,N. 7,125 5.Gr.
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2113, 161 L.Ed- 24 1020 (20bS), ESPECIRLLY GIVEN THAT THE FACTS SURROUNDING TUE STATE RAREAS COURTS PROCE-
SS ARE UNDEVELOPED . RESPONDENT HAS CONCEDED [ ¥¥X %7 ] Tuat 1T 02 APTED THE STATE COURT'S FiNAL ORDER
AT TUAT CAURT'S REQUEST AND THAT THE ORDER LAS ADOPTED VERRATIM, 263 GA., AT 317,431 S.E.2d aTill,
AND HAS NOT DISPUTED 1 THiS (OURT THAT THE STRTE COURT SOLICITED THE ORDER S*EX PARTE AnO wiTHOUT
PrioR NoTICE " a0 010 NOT SEEK A PROPOSED ORDER FRom PETITIoNER Y PET. FoR CERT. (2, anb N. 8.
BUT ThE PAECISE NATURE OF LWHAT TRANSPIRED DURING DURING THE STATE-COURT PROCEEDINGS ISNOT FULLY
KNownN . SEE 163 GA.,AT 316-311,431 5.E-24, AT TH ( noTING DISPUTE ASTO WHETHER Jerrerson “HaD &
CHANCE TD RESPOND "MTDTHE FINAL 0RDER ) 7 SEE ALSo PET. For. CeRT. 3.

ACCORDINGLY, WE BELIEVE IT NECESSARY FoR THE LoWER COURTS TD DETERMINE ON REMAND WHETHER THE S-
TATE COURTS FacTUAL FINDINGS WARRAMNT A PRESUMPTION OF CoRRECTNESS, AND TO (ONDUCT ANY FURTRER
PROCEEDINGS AS MAY BE APPROPRIATE (N LIGHT OFTHEIR RESOLUTION sF THAT ISVE. SEE TOWNSEND, 372
U-S.,AT3i3-3i4, 83 S.(1.145, 9 L-E4.24 7707 Keeney V. TAmaYo -Reves, 504 U.S. 1,112 S.(1.1715,
18 L-&d.24 3i8 (1992).1n S0 HOLOING , WIE EXPRESS NO 0PINION ASTO WHETHER JEFFERSONS Six AmEn-

DMENT RIGHTS WERE VILATED ASSUMING THE STRTE CouRT'S FACTUAL FiNDINGS TO BETRVE.

(#7295 ] xxx

THE PeTiTiod FORA WRIT OF CERTIORAR AND M OTION TD PROCEED IN FORMA PAUPERIS ARE 6RANTED . THE JU-
pamenT [ ¥*¥¥18 ] af Tae CourT OF APPEALS (S VACATED. AND TUE CASE 1S REMANDED FOR FURTHER P-
ROCEEDINGS CONSISTENT WITR THIS OPINION.

IT1S So ORDERED. ,
PRESUMPTION DF CORRECTNESS UWAS APPLICABLE ON PETITIONER'S WRIT OF HABEAS CORPUS
§ 2254 arpLicaTioN , 59 (€) moTion, APPEAL OF 59 (€) MDTION UNDER §1291,A PPLICATION
FOR A COA, PETIMION FOR REHEARING AND REUEFARING EN BANC

NS (TS CLEAR FROM UNITED STATES SUPREME COURT DECISION AND TEXT AULGTED ARMVE, THE Di STR-
1CT COURT CORRECTLY STATED If ONE OF THE EI6HT ENUMERATED EXCEPTIONS NPPLIES THEN THE ST-
ATE COURT'S FACTFINDING 1S NOT PRESUMED CBRRECT. 490 E.Supp. 2d , AT 1280, ACCORD, MILLER,SU-
PRA, AT [0S, 106 SLT.44S, 88 L.EA. 24 405 ( “Unoer 28 U.5.C. §2254(4).)

CLEARLY AND CONSPICUDWUSLY ON FIRST ORDER FRom DistricT (ourr Judee, STRTED FRoM MR. TORRES
APPLICATION AT MEMDR ANDUM ¢ oVER PAGE, AND 2 nrTackED PAGE LETTERS FRom C.C-A. aND T.S.C. of
OF ThE STATE OF TEXAS, FIRST ORDER INOICATED THAT PREUMINARY EXAMINATION oFMR. TorRES PE-
TITIoN INDICATES THAT 11 NEEDS TO BE ANSWER DETEZMINED BY JUDKE THAT STATES (0URTS DEGSTON
PRIESUMPTION OF CORRECTNESS LUAS APPLICARLE . BUT For THE IrTo RnEY GENERAL FoRTUE STATE OF
TEXAS , BTTORNE Y FORTHE RESPONDENT, MISAPPLICATION An.D MISINTERPRETRTION OF THE LA M ISLEROED
e DistricT Courr JUOBE ON FAILURE 1D EXHAUST STATE COURT REMEDIES LWITHOUT LoOKING AT PROCE-
DURAL BACKAROUND DN PETITIONERS FHLINGS INDICATING THAT PETITIONER THRo UGH DUE DILIGENCE RAD
A SUBSTANTIAL EQUIVALENT AS TO BE ONE FAIRLY PRESENTED IHSCLAIMS THROUGH THE STATE CoURT, AND
STME COURT'S p1o NOT DENIED CLAIMS onLy DENIED REVIEW . See LWHITEREAD V. Jounson, 157 F.3d
384 (STMCiR. 1998) 7 MuRPHY V. Jornson, 110 F.3d 10 (STHCiR.1997)rMUNIZ V. Jounson, 114 £.3d
43-4S(STHCir.1997) . (WHeRE PENTTIONER WHITEHEAD THROUEH A LETTER SENTTO TDCJ CLASSIFICATION CL-
ERK  THAT, AT WAS SUBSTRNTIALLY EAVIVALENT ASTD BE ONE EARLY PRESENTED TOTHE STATE COURTS ) IN
THIS INSTANCE PETITION ER. FILED NUMEROUS Fin6S [ LETTERS To TRIAL COURT, MOTIONS , NOTICE FOR FILING
WRIT OF MANDAMUS ,MOTION FORRECONS (D ERATION Ens BANC LLURIT 6F MANDAMUS , POR N THE DE~
NIAL OF WRIT OF MANDAMUS INSTRUCTED AND ADVISED RY TEXAS SUPREME CouRT covrt cersd For coPy
OF LETTER SEE MEMORANDUM oF PET. . K. C. 17 Tikis £reinbS TOTHE EYES oF STATE COURTS . TR 1AL COURT, CouRT
oF ApeaLsL14T0isT.1,C.C.A. , Texcas SupReme Covrt , Disrricr Court ,CovaT of APPERLS Fer THE FIFTH

CrecuIT AnD THE ATTOANEY BENERAL OFTEXAS , ATTORNEY Fol RESPONDENT iT WwAS N OT ENDUSH TO CONSTITU-
TE A SURSTANTIAL EQUIVALENT AST?S BE ONE FAMILLY PRESENTED AND DETERMINED THAT PETITIONTR. FHRLY
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EXHAUSTED (H1S STHTE COURT REMEDIES AND PRESUMPTI ON oF CORAECTNESS wits APPLICARLE, AND LUHERE DisTRI~
CT JUDLE BY DESIGN STATED ON HIS FI2ST 0ROER , AND LATER WAS MISLEADED BY NTTORNEY BENERALDF
TEXAS ; ATTORNEY PR THE RESPONDENT, And Disticr (surt Jud6E DID NOT FoLLowled THE CouRT oF APPERLS
For Te Frent CieeuiT ano Uniten STWES SuPREME (oURT PRECEDENTS AND EX CLUS IVE STATUTDRY EXCEP-
TIONS AND THEREFORE ABUSED ITS DisSCRENION 1N DOING ITSO-

I[N 6UR VIEDS, THE CouRT 6FAPPEALS DID NOT PROPERLY CONSIDER. THE LEGAL STATUS o THE STATE CourTs
FACTUAL £1nD1 NGS, IO 1HS FIRST COURT OROER ; UNDER TOWNSEND . AS CODIFIED BY THE GOVERNING STRTU-
TE. FEDERAL CRORT 15 NoT 0uTY BounD''TO ACCERT ANY ANDALL STATE-CoU@T FINDINGS THATARE “Eme-
LY SUPPORTED BY TwE o0 . Tuose worDS comE Frem §2L254(4)(8), wiHicH 1S ONLY ONE OF EIGHT &
NUMERNTED EXCEPTIONS TO THE PRESUMPTION OF CoRRECTNESS. BUTTHERE ARE SEVEN oTHERS, see §8
2254 (8Y(1) (1), nonE of wiicd THE CourT or ARPERLS CONSIDERED wHEN #00RESSING MR. TorrEs cLa-
imS.To BE SURE, WE HAVE AREVIOVSLY STATED (N CASES artLyinG § 2254 d)(8)ruat **a reperaL courT??
MY NoT BVERTURN A STATE CouRT'S FacTuaL Cor CLUSIONS SSUN LESS THE CoNCLOSION 1S NOT EAIRLY SUP-
POLTED BY THE RECORD. " 'PacKer V. DuGEER, 498 U-S.308,220, il S.Cr. 731,112 L.64.24 812 (1990) (6-
RANTING FEDERAL HABENS RELIEF APTER REIECING STIME. COURT 'S FiNDINAS unider § 22 54(4)(8))r see ALso
DEMOSTHENES V. BAAL,49S U.S. 131,110 S.(r.2223,109 L.£4.24 162 ( 1990)(PER curiam)(aprPLYiING §
2154 ()8 CF. PosT, AT — , 116 L.E4.2d,4T104S(Scatin. .. DISSENTING ), BUT iNTHOSE CASES THERE
WAS NOSUGLESTION THAT #RY OTHER PROVISIONS ENBMERATED In § 2254 (d)wierE AT ISSUE, IN PETITID-
NER'S, M. TORLES THAT IS NOT THE CASE HERE,IN PETITIONER'S cast § 2254(d)(1) Thouak (B)aepLY UERE,
in TR EMING §2254(d) (1) Treouar (B) ALL EXCLUSIVE STRTUTORY EXCEPTIONS, AND BY FAILINGTD ADDRESS
MQ. TOREES AZEUMENTS For TRMPERING UNTE HIS COURT DOCOMENTS(TR ANSCRIPTS ) CLAIMS FARLY PRE-
SENTED AwD THAT TUE STate (ouet's PROCEDURES PEPQIVED TS FINDINGS OF DEAERENCE . The Distruer Courr anp
(o087 oF APPEALS. APPLIED THE STRTUTE An0 U.S.Surreme (durr ereceoents [NCORRECTLY.
AccoRoinGLY, THE U.5.5uPremE (oo RT SHALL DETERMINE In THE FIRST INSTRNCE WHERE RLL OFTHE EXCEPTIONS
enNumeRATED In §8 2254(d ) () -(B) APPLY IN PETITIONERS CASE, AND TO BELIEVE IT NECESSARY FOR THE Lo-
WER couRTS TN DETERMINE ON REMAND WHETHER THE STATE COURT'S FACTURLFHNDING S WWARRANT 1 PRES-
UMPTION OF CORLECTNESS, AND TO conDUCT ANY FUTHER PROCEEDINGS ASMAY BE APPROPRIATE iN LIGHT
OF THEIL RESHMLUTION OF THOSE 1SSUES. Ste TownseEnD . 372 U.S. AT 3i3-319, 83 5LT.745,9L.64. 4
110 KEENEY V. TanaYo ~Re¥ES, 504 U.S- 1, HZ S.CT.iT1S,18 L.€A.24 318(1992). iN SO HOLOING , WE
SHOLL EXPRESS OPINION ASTd WHETHER MQ.TORRES FIETH AD FOURTEENTH AMENDMENTS RIGHTS NERE
VIOWATED ASSUMING ALL PET(TIONERS (LS TD BETRUE.

CUMULITIVE ERRDRS , VIDLATION OF DUE PRBCESS AND ARUSED OF DISCRETION FROM DiSTRICT
COURT AND UNITED STRTES COURT OF APPEALS FORTHE FIFTH CIRCUIT WHERE APPLICATION OF
PRESUMPTION OFCORRECTNESS LIAS APPLICARLE AND COURTS IGNDRED
0SCS Feon. RuLes Aep Proc R.3S
Rute 35. En Banc DetermiwATION
(2) WHEN HEARING OR REHEARING EN Banc mAY BE 0RDERED . A MAJORITY OFTUE CieCy IT JUDGES LIHO
ARE N REGULAR ACTIVE SERVICE ARD WHO ARE AT DISOUALIFIED MAY DRDER THAT A APPEAL OR OTHER P-
ROCEEDING RE HERRD OR REULEARD BY THE CURT OF APPERL EN BANC . AN EN RANC HEARING OR REHEARING 1S
NOT FAVORED AND OROINARILY WILLNOT AE OROERED UNLESS®

(1) EN BARC cONSINERATION (S NECESSARY TD SECURE OR MAINTAIN UNIFORMITY OFTHE COURT'S DEUSION]

oR

{2) THE PROCEEDING INVGLVES A QUESTION OF EXCEPTIONAL ImMPORTANCE
(D) PETITION FOR REUEARING OR REUEARING EN BANC . A PARTY MAY PETITION FoR A HEARING OR REHEARING
EN BANC.
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(1) TUE PETITION MUST BEBIN WiTH A STRTEMENT THAT EITHER 1
(AYTHE PanEL DECISION CORNFUCTS WITK A pECISIoN OFTHE United STres Suereme CouRr TO
WCH TAE PETITION IS AODRESSED (WHTH CITATION TOTHE CoNFLICTIRG CASE OR CASES ) AND
CONSIDERATION BY THE FULL COURT (S THEREFORE NECERSARY TO SELURE AND MAINTRIN UNI-
PRMITY DFTUE COURT'S DELISION | DR
(B) Tat PROLEEDING (NVOLVES ONE OR mORE GUESTIONS OF IEXCEPTIONAL (MPITONCE , EACH 6F -
HCH MUST BE CONCISELY STIRED JFOR EXAMPLE , A PETITION MAY ASSERT THAT & PROLEEDING PRE-
SENTS A-QuCSTION oF BXCEPTIONAL (IMPORTANCE (FIT INVELVES AN I1SSUE ON (WHICH THE PANEL
DELISION CONFUICTS WiTH THE AUTHORITATIVE DECISIONS of oruer Unimeo States (over orAmens
TUAT #AUE HODRERSED TUE ISSUE.
() CALLfoe.n VOTE . # VOTE NEED NoT BETRICEN TD DETERMINE LUHETIER THE CASE WILL REHEARD OR B
HERRD BN BaNC UNLESS AJUDGE CALLS FOR A VOTE.
ON 1998 AmedOMENT To THIS RULE .STATES
THAT THE AMENDMENT STHTES THAT YA peTiTion MAY A SSERT THAT A PROCEEDING PRESENTS A QUESTION OF
EXCEPNONAL IMPORTANCE iFIT InVOLVES ANISKUE ORW UIIRHCH THE PANEL DECISION CoNFLICTS WTH THE Al-
THORITATIVE DEISIONS OF BVERY 6THER UNITED STATES Coult OFAPPENLS THAT HAS ADDRESSED THE i SSUE. "
TUAT LANGUABE CONTEMPLATES TWO SITUATIONS 1N WHICH A REREARING EX BANC MAY RE APRDPRIATE. THE
FRST ISWHEN A PANEL DECtSION CREATES A CORFULCT. A PANEL DECISION CRERTES A CONELICT WHEN IT Con-
ELICTS WITHTHE DECISION OF RLL OTHER CIRCU TS THAT HAUE CONSIDERED THEISSUE - [F-A PANEL DECISICN Si-
MPLY J0INS ONE SIDE BF AN ALREADY EXISTING CONTFLICT, A REHEARING EN BANC MAY NOT REAS ImPD(TA-
NT BECAWE (T CANNOT AVOID THE CONFLICT. THE SECOND S ITUATTAN THAT MAY BE A SIRONG CANDIDATE FORA
REWEALING EN BANC 1S ONE 1N WIMCK THE CIRUIT PERSIST IN A CoNTFLICT CRENTED BY A PREEXISTING DE-
CISION OFTUE SAME ClacU T AND NOT OTHER. CIRCUITS HAVE S0iNED oN THAT SIDE OFTHE CONFLICT.

In ALsempRLe Paeer (0. V. .Moooy, 422 U.S.405, 95 S.Cr. 2362.4S L. £4-24 280,197S U.S. Lexis
11,9 Eme.faac. Dec. (CCHYPiD230,10 FarEme. Paac. Cas (BNANLBI

OnN GRANTED CERTOQARI, TUE (BulT RULED ,ON A CELTLFIEDOUESTION , THAT Ksenis ¢ RIT JDEES
LUHO ALE MEMBERS HETHE ORIAINALLY ASOGNED DIVISION HERRING A-CASE ARE NOT autho i 26D &Y (on-
GRESS TD PACTICIPATE i THE DETELMINATION W HETER T REHEARTHATCASE 18 BanC. 47 U.S. 62,
62401914).

§ eno MoTE - HNS=MooDY V. AcBEMARLE Preea(s., 41 U.S.622 F (Supreme Gover. 1974 necioen)
HNS - As FEO. Q. APP. P. 3S INDICATES , THE 1 BANC CBURT 1< NO RMALLY RESERVED For AUESTIONS OF &
X CECTIONAL (MPOREMWCE OR TO SECURE AR mAINTAIN DNLFOZMITY 6F DEUSION WITHIN THEURCULT.
fTHE WISE USE oFTRIS EXCEPTIONAL POWER-TD DETERMINE THE MmaddZ DOCTRINAL TRENDS 6F THE FUTU-
RE fon A paticwLal ciecuiT, THE Unred Strares CoNGRESS APPERRS T8 HAVE cONTEM PLATED THE N-
EED Pol AN INTIMATE AND CuRRENT wdRKING KNOWLEDRE OF, AMONG OTHER TH(NG S, THE DECISIONS
SFTHE CLRCULT, LTS PENDING CASES , ANDTHE MAGN TTUDE AND NATURE OF ITS FUTURE WoORKLOAD. SENIOR
JUDLGES PROVIDE A-JUDILIAL RESOURCE oF EXTRAORDINARY VALUE RY TREIR (UILLINANESS TD UNDERTAKE (-
PORTANT ASSIGNMENTS WITHDUT ECONBMIC IWCERTIVE OF ANY KIND. (DNSISTENT THECELI (T, ThE Unrmed
SnTES (BNGRESS KAS PROVIDED THAT. LUHEN A SERNIOR JUDAE HAS PARTICIPATED INTHE SRIAINAL DIVIS-
ION HEALING ; SUCH SENIORIVDAE MAY LATER SIT ON AN (W BANC COURT REREAL NG THATCASE, RUT Vb -
TING ON THE MEUTS OF AN (0 BANC CASE 1S AU TE DIFFENENT FRIM VOTING LUHETHER Tb REREAR A CASE
IN BANC ;W HICH 1S ESSENTIALLY A PolLicY OECtSIoN OFWOICIAL ADM IN ISTRATION ~THE UNITEO STMES (b—
NGLESS VESTED THIS LATIER AUTHORITY AnD RESPONSABIUTY EXCLUSNELY IN CIRCU (TIUDLES OFTHE CIRCUIT
LMD A Q€ (N REEVLAR ACTIVE <ERUICE UhDER 28 U-S.C.S-8 46 (¢)7 BezausE of THEIR DIFFERENT NATURE, THE
LRANT OF AUTHORITY T0 00 ONE DOES NCT (RCLUDE AUTHOR(TY To No THE OTHER .
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Aiso, Tie SuPRemE CouRTHELDS, THAT ASSUMING , ARGUENDD , BOTH THAT FED-R. APp.P. 41 numor1ZED A STAY
OF THE MANDATE FOLLOW ING THE DENIAL OFTHE PETITION FoR REHEARING 6R EN 8ANC REHERRING AND ALSO
THAT A COURT MAY STRY THEMANDATE (WITHOUT ENTERING AN ORDER, THE FIFTH (1€culT ARUSED (TS DIS-
CRETION IN DOING S0. THE Firrd CiRcuUIT DELAYED CouRT PROCEEDINGS ISSUING ITS MANDATE FOR OVER M-~
ONTHS GIVING THE WRONE (MPRESSION THAT 11S (bURT RUUING WAS PROPER AND NOW IT IS IN CONFLICT WiTH
THEIR COURT PRELEDENTS AND CONFUCTS Witk THE PANFEL'S DECISIONS frROoM SAME JUDGES THAT PARTILI-
PaTED in Jan. 26,2013, 0EuSION oK PETIMONER'S APPU CaTIoN For. COA AmD APPEAL oF TiE SA(E) moT-
160 DRD NOW OR APRIL S,2023, SAME SudBES OF CIRCOIT, ARE USING 0N JUD6MENT /ORDER SAME DATE,
SAME FORMAT , AND CLERK 1S 1w DICATING THAT THE JUDEMENT [ORDER FRoM HIS PETTION ToR REHEARING
ADD REHEARING TrS BANC 1S THE SAME ASTD THE MANDNTE , AND NOT PRDVIDING wiTH N COPY OFTUE NEW
SUDAMENT[ ORDER DATED o APRIL,S, 2023 To PETTIIONER ; UNTIL PETTIBNER REQUESTED FoR A FREE (OPY
REQVESTING TOWAIVE THE FEE ON (BPLES MADE , CLERK OF COURT SENT A COPY oF JUDGMENT TD PETITIONER
NDITNG SAmE DROER rrom JAN. 26,2023, witd SAME OATES asD SAME JUDGES PARTICIPATING ON
ORDER ; No NEWJUDGMENT LUAS I SSVED OTHERWISE FROM SAME JUDBES AND JUDGES 01D NIT STRTED RER-
SonS TO (SSUE THE SAME JUDEMENT WHHOUT TAKING N CONSIOEQATION THE ISSUES PRESENTED ON PET-
ITION FOLL RERERRING AND E1 RARIC REHEARING . BECAUSE CLEMLLY FROM RECORD THE FIFTH CiRcuiT IT
iS IN CONFU CT WITH THELR PRIOR DECSIONS AND ITIS (N CONFUCT WiTHTHE SOPREME COURT PRECEDENT
A0 (MDICATES TD BE BiAS AND NBUSED TS D1SCRETION , (LIKICH CAUSE PETITIONER Tb EXPENDED CONSI-
DERAB LE TIME AnD RESOURCES IN SEERING TD ENFORE LEGAL ARAUMENT AND HAVE ACLEAR oNDERSTAND-
INGA ON THE LMW PRECENTING PETITIONERS LWRIT oF (EQTIORARZI (S THE SUPREME CoURT AND SHOW THAT
U.S. Forrut ROURT OFAPPEAL ForTuE B FT8 C1RCUIT I SCARZIAGE JUSTICE ) . ALSOTHE EIFTH CircoT 1D
TUE OPPLATUNITY ATTUE REUERRING STAGE TD RECONSIDER THESAME PROPER ARAKUMENTS (T EVENTUALLY
ADOPTED 1N [TS SAME SECOND JUDGMENT WITH SAME STAMPED DATE, ALTHOUGH PETITIONER'S ARGUME-
NTS i S BRIEF N SUPPORT RELIED N PRIOR COURTS DECISIONS THAT WERE RELEVANT . (pulT of A-
PPEALS JUDEMENT DID NOT JuSTIEIED THE FIPTH CrecurT PRECEDENTS EXTRAOLOINARY DEPARTURE FROoM
STANDARD APPELLATE PROCEDURES AND PRIOR CoLT PZECEDENTS FRom FIFTH CIRCUIT Cou T AND SUPR-
EME COURT DEUSION ; BECAUSE THERE WERE AMPLE GRoUNDS TD CONCLUDE THE EVIOEKCE AND AR GUMENT IN-
AS LIKELY TO HAE ALTEED THE DISTIACT S COURTS RESoLUTION FRom PETITIONER'S GROUNDS ,INHERE HE
GOT WRONGLY CORVICTED RASED b ELRONEOLS INSTRUCTION: HE (S ACTURLLY INNOCENT, AND (sURT AL~
TERED AND ENTED WITH WIS COURT TRIALTIAN SCRIPTS TD DENY PENTIonER DUEPRICESS ano PlE-
VENT PETITIONER FRom FILINA A PRPEM [[.0] WR(T, TD AMRCK THE conVicr1 N aRTWMNED THROUAH THE
NEEARIOUS ELLONEDUS 1mSTIUCTION FROW JVDLE AN D WHERE CLEAMULY WILL SHOW PERJURED TRIAL Will
NEVEIL CoNVICT PETITIONER BALEN oM THEIR FALSE TECTIMSN Y, INSTEAD TIiaL COLRT FulTHERMDRE TO
CNETL VP HEL INSTRICTTON TO ALLJURORL S ALTERED THE TIUAL RECONDS TD RESTRMN PERTIONER A6
INST iis WiLL (N VioLATIBN 6E rHE ST anp [4™ pmenoment oFrie Unuen Sivres Consnrution, and co-
VER 5P THE INEFFECTIVE ASSISTA-NCE OF CONNSEL ATTRAAL, VIoLATION &F DUE PRDCE SS AND EQURL PRSTEC-
TION DF LAWS ) ALL THIS 1SSUES DESCAUARED From TRIAL PROCEEDING § AND REM RECONRD AMD LOHAT WAS STA-
TED 1D TUE WROLSTD ONVICT PETTNONER , TOTHE EYES AND THE LAW OFTHE SIMEOFTEXAS ,ATTODRNEY GE-
NERAL OF TEXAS, ATIORNEY Foll 2EPONDENT , THE Districr Cova, Tue Uniten Srrmes Count of Aepe-
ALS Folt tUE FIETH UNCUIT DOES NOT CONSTITUTE A CONSTITUTION AL RIGHT VIoLATION iN ORDERTOD &~
VALUATE AND HAE JurisDiction OVEIL PertT0NER S CLAIM S , STATED ON DENIALOFCOA T FrruaLLY BY
W (THAOLOI NG THE WMANDATE Fol mowTH S WHILE THE (MPORIANCE OFTIHE 1 SSUES PRESENTED INTHE FPTH
Ciacot T Ald NoT RESOLUED ANY, AND CARRY OUT THE WRoNG PROCEEDINGS A DID NCT ISSUED THE PR-
OPER. STAND ALOS For LEVIES AND DID NOT DENYING ANY DF PETTIONER'S CLAIWS uHATSOEVER, THE
APTH CIRCUIT 010 NeT ACCORD THE APPROPRATE LEVEL OF RESPECT TDTRAT JUDEVIENT.
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WHETHER DRNOT A FEOERAL COURT OF APPEALS DOES OR DOES NOT RECALLS ITS MANDATE To REVISIT THE M-
EQTS DEAN ERRUER DECISIDN DENVING HAGERS CORPUS RELIEF Tb A SIATE PrRIspNER , THE CourT ARUSES
iTS 0I1SCZETIQN UNLESS [TACTS TO AVOID A (MISCARRIDGE DFESUSTICE AS DETINED RY O UR HAREAS JURISP -
RUDENCE.
WHETRER FEDERAL COURT OF APPERLS BY WITHHOLOING THE DI Smi SSAL OF-PET 1T ONERS LoRIT OF HARERS R~
PUS FRom DISTRLICT CourT AwDd DER 1AL oF CORA APPLIATION i FAND L OF THE ATtonney Gen Baa oF TEXnS,
ATTORNEY FOLTHE REPONDENT , IT SHOULD RE HELD TO KAUE ABLS ED 1TS 01SCRETION ; ALSD ISHHHOLDING
THE MANDATE iSSUED BY (aURT CLENK WITKOUT FoRmaL oROER From Cruzror hPAEALS , CLOURT UERK 1NC-
LUDING IT OK COMER PAGE AS NOTICE AND WS PART OFORDER; AND ons SEcord oroen [Jupement on Aerit
5.2013, (oot cleak. REFERLING T0 THE PRidR. ORDER [JVDEMENT Feom PANELS DECISIon ASTD THE Sh-
ME JUDGMENT ERom JAN. 26,2023, AnD AS TOTHE MANDATE on DEMIAL OF REHEARING S PART DE
LA SeconD JuD6MENT LoiTHTHE SAME DATE STRmAED O ODERLIUDGMENT From Jani. 26,2023, 4
TS0 (DENTICAL DRDERS AND STAMPED DATE FROM DIFFERENT ISSUES ArD CONFLICTS PRESEINTED 10 THE
COLRT For LEDLUTION TD RE RESOLVE &Y DITPERENT JUDAES FRomM DI FFERENT PANELS. BEcAVSE Ci-
EnaLY BY PLAIN LANGUAGE ON FEn . LuLe fep. Proc. 35 provioes 1w paer at FooTrveres [2d,Wien
HEALING O LEHEARING 1~ BANC Wit 8 Droered . Tue [l b)Suaa;mon OF A PRETY For HEARING
ol REUEMING 1 BANC . (APARTY mAY Su6sesTIAND] “Tue CLERK 'SHALL TRANSIIT AN Y SUCH SUSEES
TION TDTUESTURAES DFME coulT. MoodY V. Acaemaate Parer Co .. 4T U.S. 622 areoomiores [21)
I N TS SCERERI0 THE (DURT CLERK 01D WOT STATED THATTHE DRCOM ENT WK TRANSMIFTED T MDGES
OR. CAVRT PANEL , ONLY STRTED THAT DMUMENT WAS ACEPTED (v THE PARMAT I TWAS PREENTED AND
SENT DLDELTO PETTTIONEL JAw 26, 2613 ARD THE SAME ON APt L LATER NEOUESTED.
[N THE CASE AT Hano , THE Caurr OF APPEALS HAD ABUSED ANY SUCH ARGUARLE DISCRETION BY WITHHOLOI-
NG THE M ANDATE THROUG U ouT TUE CLERY CBVER PRGE NoTICE AnD Not A (ovrt ordEr. Torees V. (ume
Kin, 2023 0.S. Amp.Lexis 4540, 2023 wiL 2138960 (ST Cin. Tex. Jan. 26, 2623 ), Foccaviné e Comr
oF APPEALS INITLAL OPININ BNTHE DENIAL 6F COA WHTILTHE ATIACHED COVER PAGE FRom (oulT (terk i
DICATIN 6 TUE NOWCE ON AMAN DATE ; PEIIMONEL ACCORDING LY FILED A PETITION For- AEHENRWG ANDIOR EN
BANC REEEARING ToRecs V. Lumelan, 2023 U.S.Aep. Lexas 12931 (STHCir. Tex. Mae. 28, 2023),7HE
(bobt CLe@ic AaMN TUROUGH A CNER LETTEIL GAVE NONCE OF A LOCALRULE Fol A STAY OF mANDATE anND CoulRT
SAME JUDBES FROM INHTAL 0PIN(ON ON Jan.26,15SUBAH 0ROER DEN YinG PENTION FOIL REHEARING AND
CONSEQUENT LY A WEEK LATERL ond APRiL S, 2023, Tu€ CourT Wi THESAME PANELIUDGES, STEWALT, Wi-
LLETT, ann DOUGLAS, (12c utrJUDGES ,iSSUED A JUBBMENT RSO N0 CATING FROM COVER PRGE WITH -
OUT PRINTED (0PY OF JUD EBMERT, STAMED ERCBSED 1S ACOPY OF JUDbMENT ACTHE MAN DITE , PETITIO
NEL ImMEDIATELY ZERVESTED TWZoUb H THE CLERIC Fol & CoPY OF JUDAMBINT, RECAUSE clERk NEVEL
S8 A C20Y 0 € JVOEMERT OW NOTICE FRIM APRIL S, 20137 THE CLeltk WEEKS (atea SEnT A GOFY oF
JUDGMEST (WD ICATING TRAT THERE IS No NEWJSDAMENT 03 APRIL S, AuT THAT SuOhMENT MADE ONTHE
AeatL S, 1T LS THE SVDGMENT SAME IDEHTICAL 3¢V OF Jan 26,2023, TS IS ComPLETELY iNCOR-
RECT , R ECAUSE Tie (out of APPEALS BN NONE OFTHEE PRICEEDING ADPRESSED ARY OF THE (SW-
ES Presentep oW COA aPP Licomon, e 59 (€) monor APPEAL THa U Twe U.S (. § 1291, anD
THE REMAND OF[Feom nte Court of APP EALS 1 THE DISTR I (T CouTTD ADDRRS COA REAVEXT, AND AT
LAST oNTME PETION Foll REUEARING LEAVING ALL THAS ICSUES OR PLAIN VIEW AND IN ALLTHLS PRO-
CEEOINGS SAME JUDLES PARTICIPRTED Td MAKE THE RULINGS /o(LDE(LSIJVD&ﬂENTS,’HEGJNOFAPPEmS

ARUSED (7S OLT2PTION 1) DOING SB.

Tue (puaT aFAPPEALS IS CLEARLY LWITHHOLD ING APPELLATE PROCEEDINGS o N N UNETHICAL MANNER AND
DISRESPECTING COSRT PRECEDENTS AND CAURT PROCEEDINAS, PENTIONERS MAJor 620uNDS(A) SATISF-
LED THE MSCALLINGE DFJuSTICE £LAUM AEAHST CBURTS, ( B ITwAS ASUCH CHARACTER ASTO WARRANT C -
purt Of MPPERLS' ExTraonOINARY DEPARTURE FRom STAND ARD APPELLATE PROCEDURES : b (£)
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WAS LIKELY TO HAvE MTERED THE CouRTOF APPEALS aNo Districr CouRT RESOLUTION , AGAINST PETITIONER,
ON P LYIncE (WIHTEUERD V. JOUNSON , 0N ISSUING THE P ROPER STAHND ARD Fo L REVIEW ONTHE ExaAUSTION
OF STME COORT AEMEDIES DEetSIoH £20m DISTRICT cOURT ARD od THE Cou RroFA PERIS eEUEW WHEE
CLEAQLY PRESUMPTION OF Co REECTINESS LT ISAPPLICARLE.

BY HOLDINE THEMAND ATE FOIL MORTHS = DN THE RASIS OFTHE RESPONDENTS MISALPLI CATION OF THE
LAW AND misINTERPRETAT o ortHE WHHTEHEAD 'S DECC 10H , ARG UMENTTHAT 1T SHOULD oF REEN IN
RESOONDENT'S ALGUMENT aud DisTricr Covet anp CooRT OF APPEALS APPRONCH TOWARDS THER DECI=
sians [ 020Ees LIVDEMENTS MADE AGAINST PETITIoNER'S LWRIT oF HAGEASCorPUS, 59 (€) Mation, ON
MPEM. oF 59(e) MmoTton tuaoveH U.S.C. § 1291, apouicsmon fo i COA, PBImIo N FOL QEAEARING ,
WERE PENTIONEN WAS SUPPOATED BYlFeom RECIZD WM ARGUABLE RASIS OF com STITUTIONAL RIS~
WS Vi 0LATIONS OF DUE PROCESS FRo ALL STRYE CoURTS. TriAL Cou@T TAMPEUNE (with COURT RECR-
D5 NND DEPRIVING PETITIONER FROM FI LING AND ATINCKINVG HiS COnVICTTON LWITHTH E REAL RECOR) F~
Rom WHAT HAPPENED ATTWUA L, EDITING AND COVERUNL UP FRaM RELOND 1hstow PENTIO NER LUAS CON-
VICTED AMND THE CLEAR INEEFECTNE ASSISTANCE OFCOUNSEL DTTRIAL FOR LETTING ALL THH S HAPP-
EN AND TIUAM COURT ADOED oRITXTTONS TV THE RECOND TD (2o VER UP THE [ NERRECT I VE ASCISTANCE
OF COUNS EL, AND ON ADPEAL ~APPELLATE (ALY ER (B00.DI NATI NG WiTH TRIAL JUDGE ANOTURNING IN A=
LL CLIENT'S FILETD MLTEIL AND EDIT THE WHOLE RECOND iNCLUDING THE JURY CHARAE NODING S PAES
T0IT,

BasiC T THE OPERATION BF THE FEDERALIUDICIALSYSTEMW S TuE PunciPALTiaT A (OURT SPEAKS THROU-
GH 1S JUOBMENTS AnND ORDERS Feom A CLERR AND TRUTHFUL PECORD .

Assum (NG THET FeoERAL RULE OF APPELATE Peocenure 4 AUTHORIZES A SMY OF A MANDATE FaLLO~
WinG a D ENIAL oF COA anio THAT A Couar mav STy THE MANDATE LU ITHOUT ENT ERING And ORINER,, FIFTH
Ciecoit’s oceron TODO SO UERE WAS AN ABUSE OF DISCRETION .

DISTRICT COURT AND COURT OF APPEALS MISINTERPRETATION OF UNITED STMES SUPREME (OURT
PRECEDENTS
TlE DISTRICT CouT AND COULS oF APPERLS ARGUES THAT PETITION ER MR.TORRES NOES NXT M EET ORREAH
FORTUER 1D ConCLUDE TUHAT HE (S ENTITLED Td A BVIDENTIARY HEA RING TD ARLUFE (HS (ONSTTUTIONAL
cUMmS . THIS APPROACH ARD cONCLOSION 1€ 1 WCORRECT . THE SuPremE Coull REC>GRIZED iN TOWNSEND
V.SAw, 312 U.5. 292, 9 L.&4.24 770,83 S.L1. 748 (1963),7HAT TUE DistricT CBORTS ARE VESTED (ITH B-
RoAD POWEL TD GEANT EVIDEWTIARY HERIUNGS in HABENS cases. TOUNSEND, 372 U.5. AT 312, arTER
SETTING OUTTHE PLENARY PowsEr oFTHE (U TS T CoNDUCT EVIDENTIARY HEARINGS IN HEARING ACTIONS
e SuPREME (00T (W TOWNSEND WERT DN T DESCRIRE (SIX)CiReOMSTANCES v WHICH THE 6 RAN-
TING OF AN EVIOENT(ARY HERZING WL BE “MANDATORY . TAIWNSEND , 372 0.5. a7 3(3 . ArsoaT
oK PETMONEL'S WABEAS CLAIMS TUAT COWD DRILY BE NODRESSED iFTHE PENTIONER SHOWED CA -
USE AND PREILDICE 6@ MISCARNLIAGE oF IUSTICE. SEE (BLEMAN V. TddMPSON, SOI U.S. 722,750,
1S L.E4, 24 64D, (i S. Cr. 2546 (1991)( aePLYING “CAUSE Ano PREIUDICE Frdm THE FALURE TO A-
pPeat ) i LUMNWLHT V. SYKES, Y33 U.C.T2.88.S3 L.Ed.24 594,97 5.Cr. 2497(1971) { anbeTi-
N6 AV CAKSE anD PREIVDACE 'STRIVDALD WEEN THE PETITIONER FALLED TB MAKE A CoNTEMPDRANEDUS 0~
g )ectioN). [SEE PenTiontn's FED.WRIT MEMOLAN DM AnD SI(E) moTion Malon&RsUNDS J; Aso
IN PALT EQOMTHE SSUE ON POINT , TiE TOWNSEND oeinion sTATES Tusra Dicreicr Goora stming
I HABERS CofPUS CLEANLY WAL THE POLIER T LaMPEL PRonuCT\ON DFTHE CompETE [RERL] sTRTE -
CowlT RECORD, CPEttionens case 421 ~cv-0613] N tHCH THE DISTIIET CoURT FALLED IN NOT DoiNG
SO AdD [KSTERD 1T LET QEPONDENT TO PRoVLDE DIgtILT cOWRT W ITH A FALSE RECoRD - (anicepTualLY,
WHERS AN APPLLCA NT Fol A WRLT GF HAREAS OORPUS ALLEGES FACTS WHICH  IF PROVED, LWOBULD ENTITLE
HIM TO RELIEF, THE FEDERAL CaURT T0 LHICH THE THE APP LICATION ISMADE HAS THE POWER TD RECEWE
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AND TRY THE FactS anews , TOWNSEND V.SAIN, 372 0.S. 293, 83 S.¢r. 745,94 L.E3.24 710 (1963), AT
Viawoe2 V. Cockretl, 2714 £.34 941, THE DISTRICT CoURT conCLUDED THAT 28 U.S.C.8 2154 (8@ oo
NOT BAR AN EVIDENTIARY UEALING , AnD TDIWNSEND REQUIRED AN EvIDENTIARY HEARIN 6 - MLTERNATI~
VELY Twe D (St er Cover FOUND 1T HAD THE DISCRFTION TD OROER AR EVIOENTIARY HERRING UNDER RULE
8 aetue Ruies GoveEnning § 2154 ¢ ASES, THEREFORE RYNOT APPLYING THLS STANDARD o R, TORRES
APPUCATION ARocEEDINGS LN DisTruer (Gouet, Tue Couer ABUSED 115 DISCRETION , AND Atso (over o A-
PoEALS ForifE TP Circo T MISINTERPRETATION FRom 1< (ouRTS PRECEDENTS ABUSED (TS 0ISCRETION
AS Welt BY NOT FoLloiINg THEM.

PROCEDUR AL REVIEWARILITY BYTHE UNITED STTES SUPREME COURT AND APPLICATION OFTHE LAW
S 0JHEN THE DISTRICT COURT DENIES A HABEAS PENTION ON PRECEDURAL EROUNDS GJITHOUT REACHING THE PRI-
SONER'S UNDERLLYING CoNSTITUTIONAL CLaim, A [ CERTIFICATE oF APPEALARILITY ] SHOULD ISSUE LUHEN THE
PRISONER SHO0SS, AT LEAST, THAT JURISTS OF RERSON wOULD FIND IT DEBATABLE uHETHER THE PETITION
STRTES A VaLiD CLaim OF THE DENIALOF A CONSTITUTIONAL RI6U4T AND THAT JURISTS OF ZERDN (WOULD
FinD (T DEBATABLE WHETHER THE DISTIUCT COURT tAS CoRRECT 1N ITS PROCENURAL RuLING YSLACK V.
Mc DaniEL, $29 U.S. 413,484,120 SLT. 1595, 14b L-Ed. 24 542 (2000). PETITIONER MR - TORRES #AS
MROE AIS SUBSTANTY AL SHOWINGE OFTHE DEIAL OF iHS CONSTITUTTONAL RIAHTS OF THE 5T AnD [47¢ Anmen-
DMENTS, BUT THE DISTRACT COURT AWD COURT OF APPEALS FoRTME HIPTH CiRCUIT DDES NOT REACH OVER
PETITIONERS SHoWING BECAUSE THE DISTIICT COURT AND CoURT OF APPEALS MISAPP LICATION OF COURT P~
RECEDENTS ON THE APPLICATION OF WHITEHEAD'S DECISION MADE BY DISTRICT COURT aNO (a¢RT oFAPPE -
ALS FROM TUE EXHAVUSTION OFTHE SIME'S CoURT REMEDIES THEIR CONCLUS(ON AeMnsT Me TorRres is o~

VEILARDAD (NCORRECT FROM THIS CHURTS FOR THE MISINTERPRETATION 6N TUE EXHALKTION OFTHE STRTE-
IS COURTS ZEMEDIES conTary TD UIHHTEHEAD'S oecision .

FINALLY it SLACK V. McDanIEL, 529 US.403,146 LEA. 24 542,120 SC7. 1595 ,Sepreme (ourT
RELD THAT Fiet CiReUIT Stould HAVE ISCUED A COA To ReVIEW THE District CouRTYS peENIAL OF Ha-
BENS REUEE TD PETITIONER . In M. TDRRES INSTRACE'S THE DISTRICT COURT DIDNOT FoLLomeD (puRT
% APPEMS PRELEOEHTS AnD DID NdT APPLIED PROPER STRNDARDS ON THE EXHAUSTI ON OF STATE
(AULTS REMEDIES 0@ I1SSUE TUE CROARECT RoLING BASED 0K PETIMONER'S FILINGS 1N STATE CoUR-
TS ALEQTING THEM OFTRIAL (AU RT Viotanien OF M R-TORRES ONSTITUTIONAL RIGHTS, AND DIsTI-
CT CAURT AND CHULT OF APPEALS To FOLLoW UHHTEHER D'S DELISION, INSTEAD THIS COURTS FOLLO~
WED A MISINTELPRETATION o F ATTDRNEY GENERAL OF TEXAS , ATTORNEY Foll RESPONDENT ANDTHAT
INTERCLETATION INTELP@ETRTION IS iNCORAECT, DEBATRALE AND WRONG. Noo) THE DENIAL OF PETI~
ToweR's MERITS a0 COA 1< suRIECT T THE Unitep STRTES Supreme GauRr 0EISION, Anb THE-
REFORE NP YING ALL THE PRINCIPLES AGOVE TD PETITIONER'S APPLICATION ) WE SHALL CONCLUOE T~
HAT DENIAL OF MERITS WAS (WRONG AND COR SHoulD HAVE ISSUED . Seack V. McDANiEL. 529 ©-S.
413,120 SLT.159S,146 E4. 24 542(2000) ; Micter-EL V. CeckeéLl, 537 V-S. 322,123 5.Gr 1023,
154 L.&d.2d 931.(2003).

PRAYER

PETITIONER, PRAY'S AND FURTHER RERUESTS T0 6RANT WRIT OFCERTIDRARI TD (ORRECT ERRORLS] , conruicT($)
oF DisteicT Court And Uniiteo States Couer of Areents fFortue Fiemt Ciren i1 3 VAcaTe JutamenT oF U.S.C.A.
and Districr (over avp REnanD T Distruer (aueT Tontar PENTIONER'S cLaims I Unviren SmTeS SoPr-
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CONCLUSION

The petition for a writ of certiorari should be granted.
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