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QUESTION PRESENTED

Section 1004(a) of the Bankruptey Judgeship Act of
2017, Pub. L. No. 115-72, Div. B, 131 Stat. 1232 (28 U.S.C.
1930(a)(6)(B) (2018)), amended the schedule of quar-
terly fees payable to the United States Trustee in cer-
tain pending bankruptcy cases. In Siegel v. Fitzgerald,
142 S. Ct. 1770 (2022), this Court held that that provi-
sion contravened Congress’s constitutional authority to
“establish * * * uniform Laws on the subject of Bank-
ruptcies,” U.S. Const. Art. I, § 8, Cl. 4, because it was
initially applied only in the 88 federal judicial districts
that have United States Trustees but not in the 6 dis-
tricts that have Bankruptcy Administrators. This
Court left open the question of “the appropriate rem-
edy” for the violation. Siegel, 142 S. Ct. at 1783. The
question presented in this case is:

Whether the appropriate remedy for the constitu-
tional uniformity violation found by this Court in Stegel,
supra, is to require the United States Trustee to grant
retrospective refunds of the increased fees paid by
debtors in United States Trustee districts during the
period of disuniformity, or is instead either to deem suf-
ficient the prospective remedy adopted by Congress or
to require the collection of additional fees from a much
smaller number of debtors in Bankruptcy Administra-
tor districts.
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In the Supreme Court of the United States

No.
OFFICE OF THE UNITED STATES TRUSTEE,
PETITIONER

.

USA SALES, INC., D/B/A STATEWIDE DISTRIBUTORS

ON PETITION FOR A WRIT OF CERTIORARI
TO THE UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

PETITION FOR A WRIT OF CERTIORARI

The Solicitor General, on behalf of the Office of the
United States Trustee, respectfully petitions for a writ
of certiorari to review the judgment of the United
States Court of Appeals for the Ninth Circuit in this
case.

OPINIONS BELOW

The opinion of the court of appeals (App., infra, la-
12a) is reported at 76 F.4th 1248. The opinion of the
district court (App., infra, 13a-58a) is reported at 532
F. Supp. 3d 921.

JURISDICTION

The judgment of the court of appeals was entered on
August 10, 2023. The jurisdiction of this Court is in-
voked under 28 U.S.C. 1254(1).

1)



2

STATUTORY PROVISIONS INVOLVED

Section 1004(a) of the Bankruptey Judgeship Act of
2017, Pub. L. No. 115-72, Div. B, 131 Stat. 1232, provided:

AMENDMENTS TO TITLE 28 OF THE UNITED
STATES CODE.—Section 1930(a)(6) of title 28, United
States Code, is amended—

(1) by striking “(6) In” and inserting “(6)(A)
Except as provided in subparagraph (B), in”; and

(2) by adding at the end the following:

“(B) During each of fiscal years 2018 through
2022, if the balance in the United States Trustee
System Fund as of September 30 of the most re-
cent full fiscal year is less than $200,000,000, the
quarterly fee payable for a quarter in which dis-
bursements equal or exceed $1,000,000 shall be
the lesser of 1 percent of such disbursements or
$250,000.”.

Sections 2 and 3 of the Bankruptey Administration
Improvement Act of 2020, Pub. L. No. 116-325, 134 Stat.
5086-5087, provide in pertinent part:

[(2)](a) FINDINGS.—Congress finds the following:

(1) Because of the importance of the goal that
the bankruptcy system is self-funded, at no cost
to the taxpayer, Congress has closely monitored
the funding needs of the bankruptey system, in-
cluding by requiring periodic reporting by the At-
torney General regarding the United States Trus-
tee System Fund.

(2) Congress has amended the various bank-
ruptcy fees as necessary to ensure that the bank-
ruptey system remains self-supporting, while also
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fairly allocating the costs of the system among
those who use the system.

(3) Because the bankruptcy system is inter-
connected, the result has been a system of fees,
including filing fees, quarterly fees in chapter 11
cases, and other fees, that together fund the
courts, judges, United States trustees, and chap-
ter 7 case trustees necessary for the bankruptey
system to function.

(4) This Act and the amendments made by this
Act—

(A) ensure adequate funding of the
United States trustees, supports the preserva-
tion of existing bankruptey judgeships that are
urgently needed to handle existing and antici-
pated increases in business and consumer
caseloads, and provides long-overdue addi-
tional compensation for chapter 7 case trustees
whose caseloads include chapter 11 reorgani-
zation cases that were converted to chapter 7
liquidation cases; and

(B) confirm the longstanding intention of
Congress that quarterly fee requirements re-
main consistent across all Federal judicial dis-
tricts.

(b) PURPOSE.—The purpose of this Act and the

amendments made by this Act is to further the long-
standing goal of Congress of ensuring that the bank-
ruptcy system is self-funded, at no cost to the tax-

payer.

ok ok ok sk



4

[(3)](d) BANKRUPTCY FEES.—Section 1930(a) of
title 28, United States Code, is amended—

(1) by striking paragraph (6)(B) and inserting
the following:

“(B)(@A) During the 5-year period beginning
on January 1, 2021, in addition to the filing fee
paid to the clerk, a quarterly fee shall be paid
to the United States trustee, for deposit in the
Treasury, in each open and reopened case un-
der chapter 11 of title 11, other than under sub-
chapter V, for each quarter (including any frac-
tion thereof) until the case is closed, converted,
or dismissed, whichever occurs first.

“(ii) The fee shall be the greater of—

“(I) 0.4 percent of disbursements or
$250 for each quarter in which disburse-
ments total less than $1,000,000; and

“(I1) 0.8 percent of disbursements but
not more than $250,000 for each quarter in
which disbursements total at least
$1,000,000.

“(iii) The fee shall be payable on the last
day of the calendar month following the calen-
dar quarter for which the fee is owed.”; and

(2) in paragraph (7), in the first sentence, by
striking “may” and inserting “shall”.
STATEMENT

1. a. Federal bankruptcy cases require substantial
oversight and administrative support. In 88 federal ju-
dicial districts, the United States Trustee (UST) Pro-
gram, a component of the U.S. Department of Justice,
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performs those functions; in 6 other districts, the Bank-
ruptcy Administrator (BA) Program, which relies on ju-
dicially appointed bankruptey administrators, plays
that role. See generally Siegel v. Fitzgerald, 142 S. Ct.
1770, 1776 (2022).

The UST Program began in 1978 as a congression-
ally created pilot program in 18 of the 94 federal judicial
districts. See Siegel, 142 S. Ct. at 1776. In 1986, when
Congress made the UST Program permanent, it per-
mitted the 6 judicial districts in North Carolina and Al-
abama to opt out and use the BA Program, which oper-
ates under the supervision of the Judicial Conference.
See 1bid.; Bankruptey Judges, United States Trustees,
and Family Farmer Bankruptey Act of 1986 (1986 Act),
Pub. L. No. 99-554, §§ 111-115, 302(d)(3), 100 Stat. 3090-
3095, 3121-3123 (28 U.S.C. 581 note). The BA Program
was initially scheduled to phase out in 1992 and then in
2002, but it remains in place in those 6 districts. See
Stegel, 142 S. Ct. at 1776.

b. Although the UST Program is housed in the De-
partment of Justice, “Congress requires that the [UST]
Program be funded in its entirety by user fees paid to
the United States Trustee System Fund * * * | the bulk
of which are paid by debtors who file cases under Chap-
ter 11 of the Bankruptcy Code.” Siegel, 142 S. Ct. at
1776; see 28 U.S.C. 589a(b)(5). Specifically, Congress
has directed that in those cases a “quarterly fee shall be
paid to the United States trustee * * * for each quarter
(including any fraction thereof) until the case is con-
verted or dismissed, whichever occurs first.” 28 U.S.C.
1930(a)(6)(A) (Supp. 11T 2021).

The 1986 Act imposed Chapter 11 quarterly fees in
the 88 UST districts but not in the 6 BA districts, which
are funded by the Judiciary’s general budget. See
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§ 302(e), 100 Stat. 3123; Siegel, 142 S. Ct. at 1776. In
the mid-1990s, a panel of the Ninth Circuit opined that
having two distinct programs for supervising the ad-
ministration of bankruptcy cases with different fees vi-
olated the uniformity requirement of the Bankruptcy
Clause; on that basis, the court prospectively invali-
dated the provision of the statute that extended the
deadline for the BA districts to join the UST Program,
effectively requiring those districts to join the UST Pro-
gram. See St. Angelo v. Victoria Farms, Inc., 38 F.3d
1525, 1532-1533 (1994), amended, 46 F.3d 969 (1995).
After Victoria Farms, Congress amended the statu-
tory framework but did not eliminate the BA program
as the Ninth Circuit had essentially provided. Congress
instead amended Section 1930(a) by adding a new para-
graph (7), which provided that “[i]n districts that are
not part of a United States trustee region * * * the Ju-
dicial Conference of the United States may require the
debtor in a case under chapter 11 * ** to pay fees
equal to those imposed by paragraph (6) of this subsec-
tion.” Federal Courts Improvement Act of 2000 (2000
Act), Pub. L. No. 106-518, § 105, 114 Stat. 2412 (enacting
28 U.S.C. 1930(a)(7) (2000)). Congress directed that the
quarterly fees collected in BA districts be deposited in
a fund that offsets appropriations to the Judicial
Branch, from which the BA Program is also funded. See
28 U.S.C. 1930(a)(7), 1931 (2000). And, believing that it
had solved any uniformity problem, Congress “perma-
nently exempted the six [BA] districts from the require-
ment to transition to the Trustee Program.” Siegel, 142
S. Ct. at 1776; see 2000 Act § 501, 114 Stat. 2421-2422.
In 2001, the Judicial Conference directed the BA dis-
tricts to impose quarterly fees “in the amounts specified
in 28 U.S.C. § 1930, as those amounts may be amended
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from time to time.” Judicial Conference of the United
States, Report of the Proceedings of the Judicial Con-
ference of the United States 46 (Sept./Oct. 2001) (2001
JCUS Report), https://www.uscourts.gov/sites/default/
files/2001-09 0.pdf. “[FJor the next 17 years, the Judi-
cial Conference matched all [UST] Program fee in-
creases with equivalent [BA] Program fee increases,
meaning that all districts nationwide charged similarly
situated debtors uniform fees.” Siegel, 142 S. Ct. at 17717.

c. In 2017, following a sharp reduction in collections,
the existing fee structure proved inadequate to fund the
UST Program, and Congress temporarily increased
quarterly fees in larger Chapter 11 cases. See Siegel,
142 S. Ct. at 1777. Specifically, the Bankruptcy Judgeship
Act of 2017 (2017 Act), Pub. L. No. 115-72, Div. B, 131
Stat. 1229, amended the quarterly-fee statute by adding
the following subparagraph to Section 1930(a)(6):

(B) During each of fiscal years 2018 through 2022,
if the balance in the United States Trustee System
Fund as of September 30 of the most recent full fiscal
year is less than $200,000,000, the quarterly fee pay-
able for a quarter in which disbursements equal or
exceed $1,000,000 shall be the lesser of 1 percent of
such disbursements or $250,000.

§ 1004(a), 131 Stat. 1232 (28 U.S.C. 1930(a)(6)(B) (2018)).
The increased fees took effect in the first quarter of
2018. See § 1004(c), 131 Stat. 1232.

Despite the Judicial Conference’s 2001 standing or-
der imposing quarterly fees in BA districts “in the
amounts specified in 28 U.S.C. § 1930, as those amounts
may be amended from time to time,” 2001 JCUS Report
46, the BA districts did not implement the amended fee
schedule by the beginning of 2018. In response, the Ex-
ecutive Committee of the Judicial Conference, acting on
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an expedited basis, ordered the BA districts to imple-
ment the amended fee schedule, but it did so only for
“cases filed on or after” October 1, 2018. Judicial Con-
ference of the United States, Report of the Proceedings
of the Judicial Conference of the United States 11 (Sept.
13, 2018), https://www.uscourts.gov/sites/default/files/
2018-09 proceedings.pdf; see id. at 11-12.

d. After some courts held that the 2017 Act was un-
constitutionally non-uniform based on their view that
Congress had not compelled the same fees in BA and
UST distriets, see, e.g., In re Buffets, LLC, 597 B.R. 588,
594 (Bankr. W.D. Tex. 2019), rev’d and remanded, 979
F.3d 366 (5th Cir. 2020), Congress enacted clarifying
legislation that struck the word “may” from Section
1930(a)(7) and replaced it with “shall.” Bankruptcy Ad-
ministration Improvement Act of 2020 (2020 Act), Pub.
L. No. 116-325, § 3(d)(2), 134 Stat. 5088. As amended,
the text of Section 1930(a)(7) now provides that, for BA
districts, the “Judicial Conference of the United States
shall require the debtor in a case under chapter 11 * * *
to pay fees equal to those imposed by paragraph (6) of
this subsection.” 28 U.S.C. 1930(a)(7) (Supp. I1I 2021)
(emphasis added). An express legislative finding ex-
plains that the change “confirm[s] the longstanding in-
tention of Congress that quarterly fee requirements re-
main consistent across all Federal judicial districts.”
2020 Act § 2(a)(4)(B), 134 Stat. 5086.

The 2020 Act also amended the fee schedule, retain-
ing the $250,000 maximum quarterly fee while slightly
reducing the fees payable by large debtors that do not
hit that ceiling. As of April 2021, the quarterly fee for
Chapter 11 debtors with quarterly disbursements of
$1 million or more was “0.8 percent of disbursements but
not more than $250,000.” 28 U.S.C. 1930(a)(6)(B)(ii)(II)
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(Supp. I1IT 2021); see 2020 Act § 3(e)(2)(B)(ii), 134 Stat.
5089 (effective date).

e. Last year, this Court held in Siegel, supra, that
the 2017 Act violated the uniformity requirement of the
Bankruptcy Clause because the statutory scheme per-
mitted unequal fees in the UST and BA districts and
different fees were in fact imposed. 142 S. Ct. at 1782-
1783. In reaching that conclusion, the Court recognized
that there is “ample evidence that Congress likely un-
derstood, when it passed the 2017 Act, that the Judicial
Conference would impose the same fee increase [in the
BA districts].” Id. at 1782 n.2. The Court explained
that the uniformity violation was nonetheless attributa-
ble to Congress because it was Congress’s decision to
rely on its expectation about the Judicial Conference’s
actions rather than to “require the Judicial Conference
to impose an equivalent increase” that “led to the dis-
parities at issue.” Ibid. The Court expressly left open
“the appropriate remedy” for the uniformity violation in
light of the government’s arguments “that any remedy
should apply only prospectively, or should result in a fee
increase for debtors who paid less in the [BA] districts.”
Id. at 1783. The Court remanded for the Fourth Circuit
“to consider these questions in the first instance.” Ibid.

2. Inthis separate case, respondent USA Sales, Inc.,
a California tobacco distributor, sought relief under
Chapter 11 of the Bankruptcy Code in the Central Dis-
trict of California, a UST district. See App., infra, 3a.
When the amended fee schedule took effect in January
2018, respondent paid the increased quarterly fees as
they came due. See 1bid. Respondent’s bankruptcy
case ended in a structured dismissal in November 2019.
Ibid. That month, respondent filed this district court
action seeking a partial refund of the quarterly fees it
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had paid since January 2018, on the ground that the
2017 Act was unconstitutionally non-uniform because
the statutory fee increase was implemented differently
in the UST and the BA districts.

a. The bankruptcy court granted summary judg-
ment to respondent. App., infra, 13a-58a. As relevant
here, the court concluded that the 2017 Act was uncon-
stitutionally non-uniform and that respondent was enti-
tled to a refund of “the excess quarterly fees paid * * *
under the unconstitutional amended fee schedule.” Id.
at 56a; see id. at 46a-56a.

b. The court of appeals affirmed. App., infra, la-
12a. It held that respondent was “entitled to a refund
of excess fees paid during the nonuniform period of stat-
utory rates.” Id. at 2a; see id. at 1a-12a.

The court of appeals adopted the reasoning of a re-
cent Eleventh Circuit decision that had held that the
Due Process Clause requires a retrospective remedy in
these circumstances. See App., infra, 6a-10a (citing
United States Trustee Region 21 v. Bast Amron LLP
(In re Mosaic Mgmt. Grp., Inc.), 71 F.4th 1341, 1350-
1353 (11th Cir. 2023) (Mosaic)). In so doing, the court
rejected the argument that this Court’s decision in
McKesson Corp. v. Division of Alcoholic Beverages &
Tobacco, 496 U.S. 18 (1990), establishes that due pro-
cess requires a prospective remedy only where “the
plaintiff had no meaningful opportunity to challenge the
tax before paying it.” App., infra, 8a. Instead, it read
this Court’s decision in Reich v. Collins, 513 U.S. 106
(1994), to establish a substantive due process right to a
refund unless “the available predeprivation process was
exclusive.” App., infra, 9a (citing Mosaic, 71 F.4th at
1350). The majority was unable to discern a principle to
reconcile its reading of Reich with this Court’s recent
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decisions in Sessions v. Morales-Santana, 582 U.S. 47
(2017), and Barr v. American Association of Political
Consultants, 140 S. Ct. 2335 (2020). But it declined to
rely on the latter two cases because, in its view, those
decisions did not “expla[in] * * * a governing principle
of law” and because it viewed their factual context as
less analogous to the facts here. App., infra, 10a (quot-
ing Mosaic, 71 F.4th at 1353); see id. at 9a-10a.

The court of appeals also rejected the government’s
alternative argument that a leveling-down remedy (of
collecting additional fees from the extremely small
minority of BA debtors) would be appropriate because
it lacked “power to order districts in the Fourth and
Eleventh Circuits to collect fees from debtors who may
have closed their cases long ago.” App., infra, 10a; see
1d. at 10a-12a. The court also suggested that collection
of additional fees would “violate[] one of the core tenets
of the bankruptcy code—finality.” Id. at 11a. The court
acknowledged that “congressional intent is normally
the touchstone for determining the remedy for this type
of constitutional violation.” Ibid. But it concluded that
its “choice of remedy is constrained by [respondent’s]
due process rights, which demand retrospective relief,
as well as by [the court’s] own jurisdictional limita-
tions.” Id. at 12a.

REASONS FOR GRANTING THE PETITION

This case presents the question of the appropriate
remedy for the constitutional violation that this Court
found in Siegel v. Fitzgerald, 142 S. Ct. 1770 (2022). On
September 29, 2023, this Court granted the govern-
ment’s petition for a writ of certiorari in Office of the
United States Trustee v. John Q. Hammons Fall 2006,
LLC,No. 22-1238, which presents the identical question.
Accordingly, the petition in this case should be held



pending the decision in John Q. Hammons, and then
disposed of as appropriate in light of that decision.
CONCLUSION

The Court should hold the petition for a writ of certi-
orari pending disposition of Office of the United States
Trustee v. John Q. Hammons Fall 2006, LLC, supra
(No. 22-1238), and then dispose of the petition as appro-
priate in light of the Court’s disposition in that case.
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APPENDIX A

UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

No. 21-55643

USA SALES, INC., DBA, STATEWIDE DISTRIBUTORS,
A CALIFORNIA CORPORATION,
PLAINTIFF-APPELLEE

.

OFFICE OF THE UNITED STATES TRUSTEE,
DEFENDANT-APPELLANT

Argued and Submitted: June 7, 2023
Pasadena, California
Filed: Aug. 10, 2023

OPINION

Before: SUSAN P. GRABER and JOHN B. OWENS,

Circuit Judges, and JOHN R. TUNHEIM,* District Judge.

OWENS, Circuit Judge:

A provision of the Bankruptey Judgeship Aect of 2017

dramatically increased the statutory fees for certain
debtors in all but six judicial distriets. In Siegel v. Fitz-
gerald, — U.S. —, 142 S. Ct. 1770, 1775, 213 L. Ed. 2d

* The Honorable John R. Tunheim, United States District Judge
for the District of Minnesota, sitting by designation.

(1a)
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39 (2022), the Supreme Court held that the provision,
by not including those six districts, violated the uni-
formity requirement of the Bankruptcy Clause, U.S.
Const. art I, § 8, cl. 4.' This case requires us to address
the question that the Court left open: are debtors who
paid these unconstitutional fees entitled to a refund? Or
can the government take the money and run? As has
every other court to address this issue, we hold that
debtors are entitled to a refund of excess fees paid dur-
ing the nonuniform period of statutory rates.

I. Background

The Office of the United States Trustee (“UST”) ad-
ministratively manages bankruptey proceedings for the
vast majority of the country. Siegel, 142 S. Ct. at 1775-
76. An older system of Bankruptcy Administrators
(“BA”) performs the same function in six districts in Al-
abama and North Carolina. /d. Initially, the BA system
did not charge user fees to debtors. Id. at 1776. But
after we held this fee differential unconstitutional, St.
Angelo v. Victoria Farms, Inc., 38 F. 3d 1525, 1531-32
(9th Cir. 1994), amended by 46 F. 3d 969 (9th Cir. 1995),
Congress authorized equivalent fees in BA districts,
and fees remained uniform in the two systems until
2017. Siegel, 142 S. Ct. at 1776-717.

In 2017, Congress drastically increased the quar-
terly fees for Chapter 11 debtors that have large dis-
bursements in UST districts. Bankruptey Judgeship
Act of 2017, Pub. L. No. 115-72, div. B, § 1004(a), 131
Stat. 1229, 1232 (codified at 28 U.S.C. § 1930(a)(6)(B)

! The Bankruptecy Clause empowers Congress to pass “uniform
Laws on the subject of Bankruptcies throughout the United States.”
U.S. Const. art I, § 8, cl. 4.
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(2018)) (“2017 Act”). The fees went into effect in Janu-
ary 2018 in UST districts. Stegel, 142 S. Ct. at 1777. BA
districts did not raise quarterly fees to match until Oc-
tober 2018, and even then did not apply the increase to
debtors with pending filings as in UST districts. Id. In
response, litigation sprang up across the country, cul-
minating last year in Siegel, in which the Supreme
Court held that nonuniform fees between UST and BA
districts violated the uniformity requirement of the
Bankruptey Clause of the Constitution. Id. at 1778-83.
The Court expressly avoided determining the appropri-
ate remedy for debtors who had paid the unconstitu-
tional fees. Id. at 1783. In 2020, while litigation was
ongoing, Congress stepped in to mandate equivalent
fees in UST and BA districts statutorily but made no
mention of debtors who had already paid the higher
fees. Bankruptcy Administration Improvement Act of
2020, Pub. L. No. 116-325, sec. 3, § (d)(2), 134 Stat. 5086,
5088 (codified at 28 U.S.C. § 1930(a)(7)) (“2020 Act”).

In the instant case, USA Sales, a California tobacco
distributor, filed for Chapter 11 bankruptey in 2016. As
a Chapter 11 debtor in a UST district, federal law re-
quired USA Sales to pay quarterly fees to the UST. 28
U.S.C. § 1930(a)(6). Failure to pay such fees risked lig-
uidation and dismissal of the ecase. 11 U.S.C.
§ 1112(b)(1), (b)(4)(K). Before 2018, USA Sales’ dis-
bursement fees were $13,000 per quarter. Under the
2017 Act, the disbursement fees skyrocketed to around
$87,000 per quarter. From January 2018 through No-
vember 2019, when the bankruptey court approved a
structured dismissal of the case, the UST assessed
$595,849 in fees in excess of what USA Sales would have
paid in a BA district.
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USA Sales sued for a refund of all excess fees paid,
arguing that the 2017 Act violated the Bankruptcy
Clause and also that the 2017 Act did not apply because
USA Sales had filed for bankruptey before the Act took
effect. The district court agreed with both arguments
and ordered a refund. The district court entered a stay,
and the UST timely appealed. After the stay was en-
tered and the notice of appeal filed, the Supreme Court
issued its decision in Siegel, which confirmed that the
2017 Act violated the Bankruptcy Clause’s uniformity
requirement. 142 S. Ct. at 1775. We have jurisdiction
under 28 U.S.C. § 1291 and review this appeal de novo.
See In re DBSI, Inc., 869 F. 3d 1004, 1007 n.2 (9th Cir.
2017).

II. Discussion

As an initial matter, we disagree with the district
court and hold that the 2017 Act applied to USA Sales’
bankruptey proceeding even though its case was al-
ready pending when the Act took effect.? The 2017 Act
is not retroactive, let alone impermissibly so. Al-though

2 We thus join every other circuit to have answered this question.
See In re Mosaic Mgmt. Grp., Inc., 22 F. 4th 1291, 1297-1303 (11th
Cir. 2022), vacated sub nom. Bast Amron LLP v. U.S. Tr. Region 21,
— U.S. —, 142 S. Ct. 2862, 213 L. Ed. 2d 1086 (2022); In re John Q.
Hammons Fall 2006, LLC, 15 F. 4th 1011, 1019-21 (10th Cir. 2021),
vacated sub nom. Off. of the U.S. Tr. v. John Q. Hammons Fall 2006,
LLC, — U.S. —, 142 S. Ct. 2810, 213 L. Ed. 2d 1036 (2022), and re-
instated by No. 20-3203, 2022 WL 3354682 (10th Cir. Aug. 15, 2022),
petition for cert. filed sub nom. Off. of the U.S. Tr. v. John Q. Ham-
mons Fall 2006, LLC, No. 22-1238, 2023 WL 4201139 (U.S. June 23,
2023); In re Circuit City Stores, Inc., 996 F. 3d 156, 167-69 (4th Cir.
2021), rev’d on other grounds and remanded, Siegel, 142 S. Ct. at
1781; In re Buffets, LLC, 979 F. 3d 366, 374 (5th Cir. 2020), abrogated
on other grounds by Siegel, 142 S. Ct. at 1781.
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USA Sales’ obligation to pay quarterly fees arose from
its 2016 bankruptey filing, the 2017 Act applied only to
disbursements made after the Act’s effective date. And
a “statute does not operate ‘retrospectively’ merely be-
cause it is applied in a case arising from conduct ante-
dating the statute’s enactment, or upsets expectations
based in prior law.” Landgrafv. USI Film Prods., 511
U.S. 244, 269, 114 S. Ct. 1483, 128 L. Ed. 2d 229 (1994)
(citation omitted). “Just as a homeowner must honor
property tax laws enacted after she purchases a home,
[USA Sales] must abide by the statutory fee schedule
enacted after the court confirmed its plan.” Buffets, 979
F. 3d at 376.

Because the 2017 Act applied to USA Sales, we turn
to the question of remedy, as the UST collected nearly
$600,000 in excess fees from USA Sales under a statute
that the Supreme Court unanimously declared uncon-
stitutional more than a year ago. Siegel, 142 S. Ct. at
1775. Not surprisingly, this case is not the first to con-
sider the proper remedy. And, even less surprisingly,
every court to address the proper remedy (including
the district court here) has held that the government
must refund the excess money it collected. In re Mosaic
Mgmt. Grp., Inc., 71 F. 4th 1341, 1353-54 (11th Cir. 2023)
(“[W]e hold that the appropriate remedy in this case for
the constitutional violation identified in Siegel is the re-
funds that the Debtors . .. seek.”).? “As a general

3 See also In re Clinton Nurseries, Inc., 53 F. 4th 15, 29 (2d Cir.
2022), petition for cert. filed sub nom. Harrington v. Clinton Nurse-
ries, Inc., No. 23-47 (U.S. July 17, 2023); Hammons, 15 F. 4th at
1026; In re Circuit City Stores, Inc., No. 08-35653, 2022 WL
17722849, at *5 (Bankr. E.D. Va. Dec. 15, 2022); In re VG Liquida-
tion, Inc., No. 18-11120, 2023 WL 3560414, at *7 (Bankr. D. Del. May
18, 2023).
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rule, ‘we decline to create a circuit split unless there is
a compelling reason to do so.”” Padilla-Ramirez v. Bi-
ble, 882 F. 3d 826, 836 (9th Cir. 2018) (citation omitted).

Yet, according to the UST, USA Sales has received
its remedy even though it has not received any refund.
To support this conclusion, the UST relies on two theo-
ries. First, it contends that the forward-looking relief
provided by the 2020 Act’s mandate of equal collection
of quarterly fees is remedy enough. 28 U.S.C.
§ 1930(a)(7). Second, assuming that retrospective relief
is required, the UST argues that the remedy should be
retroactively imposing additional fees on debtors in BA
districts (“clawbacks”) instead of refunding debtors in
UST districts the excess fees they paid (“refunds”).

a. Prospective relief is not a sufficient remedy.

To start, “[p]Jrospective relief alone provides no re-
lief” and instead serves “to cement the unconstitutional
treatment.” Circuit City, 2022 WL 17722849, at *3; see
also McKesson Corp. v. Div. of Alcoholic Beverages &
Tobacco, Dep’t of Bus. Regul. of Fla., 496 U.S. 18, 31,
110 S. Ct. 2238, 110 L. Ed. 2d 17 (1990). Simply put,
promising not to take the money again is not the same
as giving the money back.

We agree with the Eleventh Circuit that the Su-
preme Court’s case law regarding remedies for uncon-
stitutionally discriminatory taxes guides our analysis.
See Mosaic Mgmt., 71 F. 4th at 1350-53 (“[W]e conclude
that Reich, Newsweek, Bennett, McKesson, and the
long line of similar state tax cases are closely analogous
to the instant case and provide strong precedent sup-
porting the refund remedy urged upon us by the Debt-
ors.”). As here, the tax cases involved a monetary in-
jury inflicted by the government pursuant to an
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unconstitutionally diseriminatory statute and a decision
by a court or legislature to extend the tax burden pro-
spectively (here, the higher quarterly fees) to those who
had been exempt (here, debtors in BA districts who had
lower fees). Id. at 1351; McKesson, 496 U.S. at 22, 110
S. Ct. 2238; Newsweek, Inc. v. Fla. Dep’t of Revenue,
522 U.S. 442, 442-43, 118 S. Ct. 904, 139 L. Ed. 2d 888
(1998); Reich v. Collins, 513 U.S. 106, 108, 115 S. Ct.
547,130 L. Ed. 2d 454 (1994); see also lowa-Des Moines
Nat’l Bank v. Bennett, 284 U.S. 239, 240-44, 52 S. Ct.
133, 76 L. Ed. 265 (1931). Each of these cases held that
the state owed the taxpayer retrospective relief even
though it had already fixed the constitutional problem
going forward. See McKesson, 496 U.S. at 22, 31, 51,
110 S. Ct. 2238 (ordering “meaningful backward-look-
ing relief”); Reich, 513 U.S. at 114, 115 S. Ct. 547
(same); Newsweek, 522 U.S. at 444-45, 118 S. Ct. 904
(ordering that the petitioner must have access to Flor-
ida tax refund procedures); Bennett, 284 U.S. at 247, 52
S. Ct. 133 (granting a refund and rejecting the possibil-
ity of clawbacks because a taxpayer cannot be expected
to collect retroactive taxes from the previously exempt
taxpayers or wait for the state to do so); see also Mondt.
Nat’l Bank of Billings v. Yellowstone County, 276 U.S.
499, 504-05, 48 S. Ct. 331, 72 L. Ed. 673 (1928) (granting
a refund and rejecting the possibility of clawbacks be-
cause state tax officials had not indicated that they
would collect retroactive taxes).

For instance, in McKesson, the Florida Supreme
Court had declared a liquor excise tax scheme unconsti-
tutional because it favored local products in violation of
the Commerce Clause. 496 U.S. at 22, 110 S. Ct. 2238.
The state court enjoined the favorable treatment of lo-
cal products but did not grant relief to the petitioner
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who had already paid the higher, illegal tax. Id. The
Court reversed, holding:

The question before us is whether prospective relief;
by itself, exhausts the requirements of federal law.
The answer is no: If a State places a taxpayer under
duress promptly to pay a tax when due . . . the Due
Process Clause . . . obligates the State to provide
meaningful backward-looking relief to rectify any
unconstitutional deprivation.

Id. at 31, 110 S. Ct. 2238. The Court further explained
that “a taxpayer pays under duress when he proffers a
timely payment merely to avoid a serious disadvantage
in the assertion of his legal rights.” Id. at 38 n. 21, 110
S. Ct. 2238 (cleaned up). Here, just as the Florida Office
of the Comptroller collected an illegal tax under “du-
ress,” the UST collected illegal excess quarterly fees
from USA Sales, paid to avoid the “serious disad-
vantage” of liquidation or dismissal of the bankruptecy
proceeding. The Due Process Clause therefore “obli-
gates [the UST] to provide meaningful backward-
looking relief.” Id. at 31, 110 S. Ct. 2238.

The UST attempts to distinguish the tax cases by
limiting their holding to circumstances in which the
plaintiff had no meaningful opportunity to challenge the
tax before paying it. See id. at 22,110 S. Ct. 2238. How-
ever, the Supreme Court has explained that due process
requires post-payment relief unless a “reasonable tax-
payer would have thought that [the pre-
payment remedy] represented . . . the exclusive rem-
edy for unlawful taxes.” Reich, 513 U.S. at 111, 115 S.
Ct. 547; see also Newsweek, 522 U.S. at 444-45, 118 S.
Ct. 904. “[E]xcept in the unusual context of a clear, ex-
clusive predeprivation remedy, the past in-equality
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must be accounted for and the disfavored taxpayer is
entitled to appropriate refunds.” Mosaic Mgmt., 71 F.
4th at 1350. Here, USA Sales “could have challenged
the increased fee before paying . . . in early 2018 (pre-
deprivation) . . . . [but] it certainly was not clear that
the available predeprivation process was exclusive.” Id.
Because it was reasonable for USA Sales to pay the
quarterly fees to avoid liquidation or dismissal and to
challenge them only later, retrospective relief is war-
ranted.

The UST argues that we should follow other consti-
tutional remedies cases rather than the tax cases. First,
it contends that St. Angelo, 38 F. 3d at 1531-32, con-
fronted a similar violation of the Bankruptcy Clause
and “expressly rejected the debtor’s contention that the
proper remedy was to relieve it from paying the dis-
puted quarterly fees.” But that argument overreads St.
Angelo because, there, the debtor did not seek a refund;
rather, the UST sought higher fees due to a dispute over
the calculation of the debtor’s disbursements. 38 F. 3d
at 1528; see also Circuit City, 2022 WL 17722849, at *3
n.6 (rejecting the UST’s reliance on St. Angelo because
it is not “on point”).

The other cases on which the UST depends are no
more helpful to our analysis. Although the Supreme
Court departed from the “normal rule of retroactive ap-
plication” and granted prospective-only relief in Ses-
stons v. Morales-Santana, 582 U.S. 47, 72-77, 137 S. Ct.
1678, 198 L. Ed.2d 150 (2017), and Barr v. American
Ass’n of Political Consultants, — U.S. —, 140 S. Ct.
2335, 2354-56, 207 L. Ed. 2d 784 (2020) (“AAPC”), nei-
ther case involved monetary injuries. Mosaic Mgmidt.,
71 F. 4th at 1353 (citation omitted). Nor did either case
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provide an “explanation on the basis of which we could
be sure of a governing principle of law defining when
prospective application is appropriate.” Id. at 1352 & n.
11. And for good reason—the plaintiff in AAPC did not
request retrospective relief and the court barely ad-
dressed it, see AAPC, 140 S. Ct. at 2355 n.12, and Mo-
rales-Santana is “hardly the typical case,” Morales-
Santana, 582 U.S. at 77, 137 S. Ct. 1678. Retrospective
relief in Morales-Santana involved conferring or with-
drawing citizenship, and “it is far from clear whether
any court, even the Supreme Court, has the power to
confer or withdraw citizenship on a basis other than as
prescribed by Congress.” Mosaic Mgmt., 71 F. 4th at
1352. For these reasons, we agree with the Eleventh Cir-
cuit that these cases do not govern our analysis.

b. USA Sales is entitled to a refund.

Having established that retrospective relief is neces-
sary, we turn to the form that relief should take. Ac-
cording to the UST, “the proper course would be to
establish equal treatment by pursuing recovery of ad-
ditional fees from debtors in the six BA districts.” We
are not persuaded.

First and foremost, we are a court of limited juris-
diction. We have no power to order districts in the
Fourth and Eleventh Circuits to collect fees from debt-
ors who may have closed their cases long ago. Accord
Hammons, 15 F. 4th at 1026 (“We lack authority over
quarterly fees assessed in districts outside our circuit,
and thus in Alabama or North Carolina.”); Circuit City,
2022 WL 17722849, at *4. The UST has conceded as
much in a nearly identical case. See Hammons, 15 F.
4th at 1025 (“Though raising fees in Alabama and North
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Carolina might solve this problem, the Trustee recog-
nizes that we lack authority to do that.”).

Second, the UST’s plan violates one of the core ten-
ets of the bankruptecy code—finality. Federal courts
have repeatedly stressed “the particular need for final-
ity in bankruptcy ” in doctrines such as equitable moot-
ness. In re Onouli-Kona Land Co., 846 F. 2d 1170, 1172
(9th Cir. 1988) (internal quotation marks omitted); see
also Suter v. Goedert, 504 F. 3d 982, 986 (9th Cir. 2007).
As we have explained, bankruptcies can be very com-
plex, with extensive reliance on certainty by debtors,
creditors, and third parties. See In re Mortgs. Ltd., 771
F. 3d 1211, 1215 (9th Cir. 2014). “The principal purpose
of the Bankruptey Code is to grant a fresh start to the
honest but unfortunate debtor.” Marrama v. Citizens
Bank of Mass., 549 U.S. 365, 367, 127 S. Ct. 1105, 166 L.
Ed. 2d 956 (2007) (cleaned up). The UST’s proposed
solution—creating a regime in which the government
potentially could track down bankrupt and dissolved en-
tities after more than half a decade to seek much larger
fees (and presumably interest)—runs counter to this
primary purpose.*

Finally, although congressional intent is normally
the touchstone for determining the remedy for this type
of constitutional violation, Morales-Santana, 582 U.S.
at 73-74, 137 S. Ct. 1678, our choice of remedy is con-
strained by USA Sales’ due process rights, which de-
mand retrospective relief, as well as by our own juris-
dictional limitations. Mosaic Mgmt., 71 F. 4th at 1348,
1352; McKesson, 496 U.S. at 31,110 S. Ct. 2238. So even

1 The UST’s suggestion also may violate the due process rights of
debtors in BA districts. See Mosaic Mgmt., 71 F. 4th at 1355
(Brasher, J., concurring).



12a

if the 2020 Act granting prospective relief reflects con-
gressional intent that such relief should be exclusive or
that Congress would prefer clawbacks, that intent does
not control our analysis. As our colleagues on the Elev-
enth Circuit explained:

[L]egislative intent cannot overcome the require-
ments of due process. . . . [I]n the instant case, our
result—requiring refunds, but recognizing future
application of the fee increase, as mandated by Con-
gress in the 2020 Act—implements as much of the
congressional intent as due process permits.

Mosaic Mgmt., 71 F. 4th at 1352. In short, the UST can-
not avoid providing refunds because the 2020 Act fixed
the constitutional problem prospectively by raising fees
in BA districts.

Accordingly, we hold that USA Sales is entitled to a
refund of the unconstitutional fees it paid in excess of

those it would have paid in a BA district from January
2018 to November 2019.°

AFFIRMED.

> The UST briefly argues that any refund should not include ex-
cess fees paid from January to October 2018 because, during that
time, the Judicial Conference had a standing order, which was inex-
plicably ignored, that fees in BA districts should match those in UST
districts. As the bankruptey court succinetly explained on remand
from Siegel: “[T]he crux of the issue is not what the BA Districts
did. It is what Congress did. Congress passed a statute that allowed
for non-uniform fees. That unconstitutional statute . . . is what the
Supreme Court identified as the source of the constitutional injury.”
Circuat City, 2022 WL 17722849, at *5. Thus, the constitutional vio-
lation existed, and a refund is due, for the whole period with nonuni-
form statutory rates.
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UNITED STATES DISTRICT COURT
FOR THE CENTRAL DISTRICT OF CALIFORNIA

Case No. 5:19-¢v-02133-JWH-KKx
USA SALES, INC., PLAINTIFF

.

OFFICE OF THE UNITED STATES TRUSTEE,
DEFENDANT

Signed: Apr. 1, 2021

MEMORANDUM OPINION ON
CROSS-MOTIONS FOR SUMMARY JUDGMENT
[ECF Nos. 25 & 26]

JOHN W. HoLCcoMB, United States District Judge
I. INTRODUCTION

The filing of a bankruptcy petition is a significant
legal event, with dramatic and far-reaching conse-
quences. A debtor’s voluntary and affirmative act of fil-
ing that petition commences its bankruptey case and
constitutes the entry of an order for relief under the
Bankruptey Code.'

1 All references to the “Bankruptcy Code” shall refer to Title 11 of
the United States Code.
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The debtor’s bankruptey rights, duties, and obliga-
tions commence the instant it files that petition. For
example, a bankruptcy estate is established at that mo-
ment, the res of which consists of all of the debtor’s real
and personal property—tangible and intangible—and
the debtor’s equitable interests in property. The bank-
ruptey automatic stay also springs into existence, pre-
venting creditors from taking any action to enforce a
pre-petition debt against the debtor or the bankruptcy
estate. Actions taken in violation of the automatic stay
are not merely voidable; they are void. If the debtor
files its petition under Chapter 11 of the Bankruptcy
Code, the debtor transforms into a new
legal entity—a debtor in possession—with all of the
rights and duties of a bankruptey trustee.

In sum, a debtor’s entry into bankruptey transports
it into another legal realm; the debtor is like Lewis Car-
roll's Alice, stepping through the looking-glass.? The
debtor and other parties in interest, find that many new
rules apply, and the old rules apply in different ways, or
sometimes not at all. The instant case, which concerns
the obligation of a Chapter 11 debtor to pay quarterly
fees to the Office of the United States Trustee (the
“UST?”), turns upon the fundamental bankruptcy con-
cept that the act of commencing a bankruptcy case car-
ries important consequences, which inform the Court
regarding how it should interpret the Chapter 11 quar-
terly fee statute.

In May of 2016, Plaintiff USA Sales, Inc. commenced
a case under Chapter 11 of the Bankruptcy Code, and,
thus, became a Chapter 11 debtor and debtor in

2 Accord In re Macomb Occupational Health Care, LLC, 300 B.R.
270, 283 n.11 (Bankr. E.D. Mich. 2003).
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possession. When USA Sales filed its bankruptcy peti-
tion, the relevant statute—28 U.S.C. § 1930(a)(6)—
capped the fees payable by a Chapter 11 debtor at
$30,000 per quarter. In late 2017, Congress amended
that statute to provide an additional schedule for calcu-
lating quarterly fees during fiscal years 2018 through
2022 (the “2017 Amendment”).? Under the amended
statute, Chapter 11 debtors whose disbursements ex-
ceeded $1 million in any quarter were required to pay
the lesser of $250,000 or 1% of the debtor’s total quar-
terly disbursements. Beginning on January 1, 2018, the
UST calculated quarterly fees according to the
amended statute in new and pending cases. The appli-
cation of the new quarterly fee schedule to cases that
were commenced before the amendment’s enactment
resulted in a significant increase in the quarterly fees
owed by the debtors in those cases. In USA Sales’ case,
for example, its fees increased from $13,000 per quarter
before the 2017 Amendment to an average of about
$87,493 per quarter for the years 2018 through 2019 un-
der the amended schedule. USA Sales was in bank-
ruptey from May 20, 2016, until November 7, 2019,
when the bankruptey court dismissed the case pursuant
to the terms of a structured dismissal negotiated by
USA Sales and its creditors.”

3 Bankruptey Judgeship Act of 2017 (the “2017 BJA”), Pub. L. No.
115-72, Div. B, §1004(a), Oct. 26, 2017, 131 Stat. 1232 (codified as
amended at 28 U.S.C. § 1930 (2018)).

4 A detailed analysis of the quarterly fees paid by USA Sales is set
forth below. The parties agree that, for the first quarter of 2018
through the fourth quarter of 2019, USA Sales paid a total of
$699,949 in quarterly fees.

5 See Def.’s Statement re Pl’s Statement of Undisputed Facts
(“Def.’s SDF”) [ECF No. 32] 111 & 26.
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USA Sales commenced this district court case on No-
vember 6,2019.° In its operative Complaint, USA Sales
asserts two claims for relief against the UST, through
which it seeks a refund of the excess amount of quar-
terly fees that it believes the UST assessed against it
under the 2017 Amendment. In its first claim for relief,
USA Sales challenges the constitutionality of the 2017
Amendment, as applied to pending Chapter 11 cases.”
In its second claim for relief, USA Sales alleges that, as
a matter of statutory interpretation, the 2017 Amend-
ment should not have been applied to USA Sales’ Chap-
ter 11 case.”

Before the Court are cross-motions for summary
judgment filed by Defendant UST,” on the one hand,
and Plaintiff USA Sales," on the other (jointly, the “Mo-
tions”)." The material facts are undisputed. The Mo-
tions present two primary questions:

6 See Compl. [ECF No. 1].

" See Second Amend. Compl. (the “Amended Complaint”) [ECF
No. 14] 11 10-12.

8 See id. at 11 13-15.

9 Def.’s Mot. for Summ. J. (the “Defendant’s Motion”) [ECF No.
25].

10 P1’s Mot. for Summ. J. (the “Plaintiff’s Motion”) [ECF No. 26].

1 The Court considered the following papers: (1) the Amended
Complaint; (2) Defendant’s Motion (including its attachments);
(3) Plaintiff’s Motion (including its attachments); (4) Decl. of Lavar
Taylor in Supp, of Plaintiff’s Motion (including its attachments) (the
“Taylor Decl.”) [ECF No. 27]; (56) P1.’s Opp’n to Defendant’s Motion
(“Plaintiff’s Opposition”)[ECF No. 28]; (6) Pl.’s Statement of Genu-
ine Disputes of Material Facts in Supp. of Plaintiff’s Opposition
(“PLl’s SDF'”) [ECF No. 29]; (7) PL’s Objs. to Evidence [ECF. No.
30]; (8) Def.’s Opp’n to Plaintiff’s Motion (the “Defendant’s Opposi-
tion”) [ECF No. 31]; (9) Def.’s Statement re Pl.’s Statement of Un-
disputed Facts (the “Def.’s SDF”) [ECF No. 32]; (10) Def.’s Reply
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1. As a matter of statutory interpretation, does 28
U.S.C. § 1930(a)(6)(B) apply to debtors in Chapter 11
cases that were commenced before the date of enact-
ment of the 2017 Amendment?

2. If 28 U.S.C. § 1930(a)(6)(B) properly applies to
pending cases, then is the 2017 Amendment unconstitu-
tional, as applied to USA Sales?"

Having considered these questions, the Court con-
cludes that the plain text of 28 U.S.C. § 1930(a)(6), sub-
paragraph (B), as amended in 2017, does not apply to
Chapter 11 cases that were commenced prior to the ef-
fective date of the 2017 Amendment. Therefore, the
UST wrongly applied the 2017 Amendment to USA
Sales’ distributions in fiscal years 2018 and 2019. As an
alternative ground for decision, the Court further con-
cludes that the 2017 Amendment is a non-uniform law
on the subject of bankruptcies, and, therefore, it is un-
constitutional. Accordingly, the Court will GRANT in
part, and DENY in part,” the Motion of USA Sales, and
will DENY the Motion of the UST."

in Supp. of Defendant’s Motion (the “Def.’s Reply”) [ECF No. 33];
(11) P1’s Reply in Supp. of Plaintiff’s Motion (the “Pl’s Reply”)
[ECF No. 34]; (12) Def.’s Notice of Suppl. Authority [ECF No. 35];
(13) P1’s Notice of Suppl. Authority [ECF No. 36]; (14) PL.’s Suppl.
Br. [ECF No. 43]; and (15) Def.’s Suppl. Br. [ECF No. 44]. The
Court also conducted a hearing on the Motions on December 18,
2020.

12 See generally Plaintiff’s Motion 22:1-26:20.
13 For the reasons explained herein, the Court will DENY the Mo-

tion of USA Sales to the extent that it requests an award of attor-
neys’ fees.

14 The Court will GRANT the UST’s Request for Judicial Notice in
Supp. of Defendant’s Motion (the “RIN”) [ECF No. 25-2]. Pursuant
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II. BACKGROUND

A. The United States Trustee Program and 28 U.S.C.
§ 1930

In 1978, Congress launched the UST pilot program
to assist bankruptey judges with the administrative
functions of bankruptcy. See Bankruptey Reform Act
of 1978, Pub. L. No. 95-598, 92 Stat. 2549, 2662-65
(1978). Under that program, Congress transferred
bankruptcy administrative duties to USTs in the De-
partment of Justice. The USTs “were given responsi-
bility for many administrative functions, such as ap-
pointing private trustees and monitoring their perfor-
mance, and monitoring cases for signs of fraud or
abuse.” In re Prines, 867 F. 2d 478, 480 (8th Cir. 1989).
The pilot program was largely successful, and, in 1986,
Congress made the UST program permanent. See
Bankruptcy Judges, United States Trustees, and Fam-
ily Farmer Bankruptey Act of 1986, Pub. L. No. 99-554,
100 Stat. 3088, 3090-95 (1986).

Not every judicial district, however, participates in
the UST program; out of the 94 judicial districts nation-
wide, only 88 participate in the program (“UST Dis-
tricts”). See 28 U.S.C. § 581(a). Six districts in Alabama
and North Carolina instead participate in the Bank-
ruptcy Administrator program (“BA Districts”), which
the Judicial Conference oversees. See Federal Courts
Improvements Act of 2000, Pub. L. No. 106-518 § 501,
114 Stat. 2410, 2421 (2000); see also Matter of Buffets,
L.L.C., 979 F. 3d 366, 370 (5th Cir. 2020).

to Rule 201 of the Federal Rules of Evidence, the Court takes judi-
cial notice of the documents filed in support of the UST’s Motion.



19a

One of the primary differences between the two pro-
grams involves funding; each is funded through a dif-
ferent source. The administrator program in BA Dis-
tricts is funded through the judiciary’s general budget.
Buffets, 979 F. 3d at 371. The UST program, although
technically funded by annual appropriations, is de-
signed so that its cost is offset by fees paid by debtors.
See Consolidated Appropriations Act of 2019, Pub. L.
No. 116-6, div. C., tit. II, 133 Stat. 13, 103-04 (2019).
Those fees include Chapter 11 quarterly fees. 28 U.S.C.
§ 1930(a)(6); see also id. § 589a.

When the quarterly fee program was first imple-
mented, debtors in BA Districts were not required to
pay quarterly fees, whereas debtors in UST Districts
were. This disparity resulted in a challenge to the con-
stitutionality of the quarterly fee statute. In St. Angelo
v. Victoria Farms, Inc., 38 F. 3d 1525 (9th Cir. 1994),
amended by 46 F. 3d 969 (9th Cir. 1995), the Ninth Cir-
cuit held that Congress’ decision to impose quarterly
fees in UST Districts, but not in BA Districts, violated
the Bankruptcy Clause of the Constitution. See id. at
1529, 15631-32. In response to that decision, Congress
amended 28 U.S.C. § 1930(a) to authorize the Judicial
Conference to charge quarterly fees “equal to those im-
posed” in UST Districts. 28 U.S.C. § 1930(a)(7).
Shortly thereafter, the Judicial Conference accepted
this authorization and adopted the schedule of quar-
terly fees that were assessed in UST Districts (z.e., the
fees prescribed by 28 U.S.C. § 1930(a)(6)). See Buffets,
979 F. 3d at 371 (citation omitted) (the Judicial Confer-
ence adopted fees “in the amounts specified in 28 U.S.C.
§ 1930, as those amounts may be amended from time to
time”).
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Before October 2017, 28 U.S.C. § 1930(a) provided,
in pertinent part:

(a) The parties commencing a case under title 11
shall pay to the clerk of the district court or the clerk
of the bankruptey court ... the following filing
fees:

kosko%k

(6) Inaddition to the filing fee paid to the clerk,
a quarterly fee shall be paid to the United States
trustee, for deposit in the Treasury, in each case
under chapter 11 of title 11, other than under sub-
chapter V, for each quarter (including any fraction
thereof) until the case is converted or dismissed,
whichever occurs first. The fee shall be $325 for
each quarter in which disbursements total less
than $15,000; . .. $13,000 for each quarter in
which disbursements total $5,000,000 or more but
less than $15,000,000 . . . . The fee shall be pay-
able on the last day of the calendar month follow-
ing the calendar quarter for which the fee is
owed."

28 U.S.C. § 1930(a)(6) (2012).

Due to a decline in bankruptcy filings, by the mid-
2010s, the UST program funding was no longer being
offset by debtor-paid fees. See Buffets, 979 F. 3d at 371.
Therefore, in late 2017, Congress amended 28 U.S.C. §
1930(a)(6) by striking “(6) In” and inserting “(6)(A)

15 The omitted portions of 28 U.S.C. § 1930(a)(6), which are not ap-
plicable here, prescribe fees for quarters in which total disburse-
ments range from: $15,000 to $75,000; $75,000 to $150,000; $150,000
to $225,000; $225,000 to $300,000; $300,000 to $1,000,000; $15,000,000
to $30,000,000; and over $30,000,000.
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Except as provided in subparagraph (B)” and adding
the following subparagraph:

(B) During each of fiscal years 2018 through 2022,
if the balance in the United States Trustee System
Fund as of September 30 of the most recent full fiscal
year is less than $200,000,000, the quarterly fee pay-
able for a quarter in which disbursements equal or
exceed $1,000,000 shall be the lesser of 1 percent of
such disbursements or $250,000.

Bankruptey Judgeship Act of 2017 (“2017 BJA”), Pub.
L. No. 115-72, Div. B, § 1004(a), Oct. 26, 2017, 131 Stat.
1232 (codified as amended at 28 U.S.C. § 1930 (2018)).

In UST Districts, the 2017 Amendment was applied
to all Chapter 11 cases where disbursements were made
on or after January 1, 2018 (the first quarter in which
the 2017 Amendment applied). See Buffets, 979 F. 3d at
372. Consequently, qualifying debtors in UST Districts
faced a substantial increase in their Chapter 11 quar-
terly fees. Id. The Judicial Conference, however, did
not adopt the amended fee schedule until September
2018. Id. And when the Judicial Conference finally
adopted the amended fee schedule, the increased fees
applied only to cases in BA Districts “filed on or after
October 1, 2018.” Id. (citation omitted). In other
words, a debtor in a BA District “that filed for bank-
ruptcy before the final quarter of 2018 does not owe the
increased fees no matter how long the case remains
pending,” id., whereas all qualifying Chapter 11 debtors
in UST Districts were assessed the increased fees—
even debtors in cases commenced before the 2017
Amendment was enacted.
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B. USA Sales’ Chapter 11 Bankruptcy Case

USA Sales is a distributor and manufacturer of
tobacco and cigarette products, including private label-
ing for tobacco, e-cigarette, and hookah products.® On
May 20, 2016, USA Sales filed a voluntary petition for
relief under Chapter 11 of the Bankruptcy Code (the
“Petition”).”” USA Sales’ Petition was precipitated by
an order for a writ of attachment against USA Sales in
a state court lawsuit' and by the death of USA Sales’
principal, shareholder, officer, and director: Kabirrudin
AliY

The bankruptcy court dismissed USA Sales’ bank-
ruptey case on November 7, 2019, pursuant to the terms
of a structured dismissal.” During its three-and-a-half-
year life, USA Sales’ bankruptey case included litiga-
tion contesting the legitimacy and amounts of two
claims asserted by the California Department of Tax
and Fee Administration (the “CDTFA”): (1) a priority
claim under 11 U.S.C. § 507(a)(8) for pre-Petition excise
taxes in the total amount of $1,505,639.57, which the
bankruptcy court allowed as a general unsecured claim
after it sustained USA Sales’ objection to the claim’s
priority status;* and (2) a separate administrative ex-
pense claim for post-Petition periods in the total amount
of $1,424,583.88, which USA Sales disputed. *® In

16 RJIN, Ex. 9, at 246:14-15.
17 Def.’s SDF 1 1.

18 Hirani v. USA Sales, Inc., Case No. CIVRS1204957 (San Ber-
nardino Cnty. Sup. Ct.).

¥ PL’s SDF 1 34.

20 See Def.’s SDF 111 & 26.
2 See id. at 11 6-10.

2Jd. at 1711 & 13.
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January 2018, USA Sales and the CDTFA began settle-
ment discussions, and they eventually reached a global
settlement a year later, contingent upon USA Sales ne-
gotiating a structured dismissal with its remaining
creditors, which it did.*

During its Chapter 11 case, USA Sales was required
to pay quarterly fees to the UST. From the Petition date
until January 1, 2018, USA Sales’ total quarterly dis-
bursements ranged from $5,000,000 to $14,999,999;
thus, USA Sales’ paid a maximum of $13,000 per quar-
ter to the UST, according to the fee schedule that was
in effect on the Petition date.* Beginning in the first
quarter of 2018 through the fourth quarter of 2019, the
UST calculated USA Sales’ quarterly fees according to
the 2017 Amendment, which resulted in USA Sales pay-
ing an average quarterly fee of $87,493.% In total, for
the first quarter of 2018 through the fourth quarter of
2019, USA sales paid an additional $595,849 in quarterly

2 See id. at 11 14 & 25; P1’s SDF 11 51-54 & 60. During its bank-
ruptey case, USA Sales also reached a settlement of the Hirani law-
suit, which the bankruptey court approved on January 24, 2017. See
P1’s SDF 140; RIN, Ex. 8 (Bankruptey Docket entries 100 & 125).

% Def.’s SDF 1 15; see also USA Sales’ Monthly Operating Reports
[ECF No. 27-4] at ECF p. 161 (reflecting quarterly fees paid from
2016 through 2017). The Court notes that USA Sales’ Monthly Op-
erating Reports are attached as Exhibit 5 to the Taylor Declaration.
Because Exhibit 5 is a voluminous exhibit, it was electronically filed
in multiple parts, and each part was assigned an individual ECF
Document number. Accordingly, citations to Exhibit 5 herein refer
to the ECF document and page number(s).

% See Def’s SDF 1 19. The UST disputes the amount of fees as-
sessed in the second and third quarters of 2019. This dispute is im-
material, however, because the parties agree that, for the first quar-
ter of 2018 through the fourth quarter of 2019, USA Sales paid a total
of $699,949 in quarterly fees.
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fees that it would not have paid under the fee structure
in effect on the Petition date.”® For the period from the
Petition date to January 1, 2018, USA Sales’ net profit
was $193,049. For the period from January 1, 2018
through the dismissal of USA Sales’ Chapter 11 case,
USA Sales had a net loss of $504,811.*

Here, USA Sales challenges the application of the
2017 Amendment to its Chapter 11 case. Specifically,
USA Sales seeks the recovery of the additional amount
of quarterly fees that it paid after January 1, 2018, as a
consequence of the UST’s application of the 2017
Amendment.

III. LEGAL STANDARD FOR
SUMMARY JUDGMENT

Summary judgment is appropriate when there is no
genuine issue as to any material fact and the moving
party is entitled to judgment as a matter of law. Fed. R.
Civ. P 56(a). When deciding a motion for summary
judgment, the court construes the evidence in the light
most favorable to the non-moving party. Barlow v.
Ground, 943 F. 2d 1132, 1135 (9th Cir. 1991). However,
“the mere existence of some alleged factual dispute be-
tween the parties will not defeat an otherwise properly
supported motion for summary judgment; the require-
ment is that there be no genuine issue of material fact.”
Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 247-48,
106 S. Ct. 2505, 91 L. Ed. 2d 202 (1986) (emphasis in
original). The substantive law determines the facts that
are material. Id. at 248, 106 S. Ct. 2505. “Only disputes

26 1d. at 1 20.
21 ]d. at 1 21.
2 Id. at 1 22.
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over facts that might affect the outcome of the suit un-
der the governing law will properly preclude the entry
of summary judgment.” Id. Factual disputes that are
“irrelevant or unnecessary” are not counted. Id. A dis-
pute about a material fact is “genuine” “if the evidence
is such that a reasonable jury could return a verdict for
the nonmoving party.” Id.

Under this standard, the moving party has the initial
burden of informing the court of the basis for its motion
and identifying the portions of the pleadings and the
record that it believes demonstrate the absence of an
issue of material fact. See Celotex Corp. v. Catrett, 477
U.S. 317, 323, 106 S. Ct. 2548, 91 L. Ed. 2d 265 (1986).
Where the non-moving party bears the burden of proof
at trial, the moving party need not produce evidence ne-
gating or disproving every essential element of the non-
moving party’s case. Id. at 325, 106 S. Ct. 2548. In-
stead, the moving party need only prove there is an ab-
sence of evidence to support the nonmoving party’s
case. Id.; In re Oracle Corp. Sec. Litig., 627 F. 3d 376,
387 (9th Cir. 2010). The party seeking summary judg-
ment must show that “under the governing law, there
can be but one reasonable conclusion as to the verdict.”
Anderson, 477 U.S. at 250, 106 S. Ct. 2505.

If the moving party sustains its burden, the non-
moving party must then show that there is a genuine
issue of material fact that must be resolved at trial. Ce-
lotex, 477 U.S. at 324, 106 S. Ct. 2548. A genuine issue
of material fact exists “if the evidence is such that a rea-
sonable jury could return a verdict for the non-moving
party.” Amnderson, 477 U.S. at 248, 106 S. Ct. 2505.
“This burden is not a light one. The nonmoving party
must show more than the mere existence of a scintilla
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of evidence.” In re Oracle Corp. Sec. Litig., 627 F. 3d at
387 (citing Anderson, 477 U.S. at 252, 106 S. Ct. 2505).
The non-moving party must make this showing on all
matters placed at issue by the motion as to which it has
the burden of proof at trial. Celotex, 477 U.S. at 322,
106 S. Ct. 2548; Anderson, 477 U.S. at 252, 106 S. Ct.
2505.

IV. DISCUSSION

A. Application of the 2017 Amendment to Chapter 11
Cases Commenced Before the Date of Enactment

USA Sales first argues that the 2017 Amendment
should be interpreted as applying only to cases filed af-
ter the date of enactment of that Amendment.

It is a well-established principle “that legislation is
to be applied prospectively unless Congress specifies
otherwise.” Kaiser Aluminum & Chemical Corp. v.
Bonjorno, 494 U.S. 827, 842, 110 S. Ct. 1570, 108 L. Ed.
2d 842 (1990) (Scalia, J., concurring); see also United
States v. Sec. Indus. Bank, 459 U.S. 70, 79, 103 S. Ct.
407, 74 L. Ed. 2d 235 (1982) (the “first rule of construc-
tion is that legislation must be considered as addressed
to the future, not to the past” (quoting Union Pacific R.
Co. v. Laramie Stock Yards Co., 231 U.S. 190, 199, 34 S.
Ct. 101, 58 L. Ed. 179 (1913))). Principles of fundamen-
tal fairness require the opportunity for individuals to
“know what the law is” so that they can “conform their
conduet accordingly.” Landgraf v. USI Film Prods.,
511 U.S. 244, 265, 114 S. Ct. 1483, 128 L. Ed. 2d 229
(1994). When parties’ expectations are settled based
upon prior law, those expectations “should not be lightly
disrupted.” Id. Thus, the first question in deciding
whether a statute should have retroactive application is
“whether Congress has expressly prescribed the
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statute’s proper reach.” Id. at 280, 114 S. Ct. 1483. If
Congress has not commanded retroactive application,
then “the court must determine whether the new stat-
ute would have retroactive effect.” Id. Retroactive ef-
fect arises when a statute “impair[s] rights a party pos-
sessed when he acted, increase[s] a party’s liability for
past conduct, or impose[s] new duties with respect to
transactions already completed.” Id.

A cardinal rule of statutory interpretation is that
when a statute is reasonably susceptible to two possible
construections, one of which raises serious questions of
constitutionality, the statute should be interpreted in a
way that avoids placing its constitutionality in doubt.
See Gomez v. United States, 490 U.S. 858, 872, 109 S.
Ct. 2237, 104 L. Ed. 2d 923 (1989); Crowell v. Benson,
285 U.S. 22, 62, 52 S. Ct. 285, 76 L. Ed. 598 (1932);
United States ex rel. Attorney Gen. v. Delaware & Hud-
son Co., 213 U.S. 366, 408, 29 S. Ct. 527, 53 L. Ed. 836
(1909); see also ANTONIN SCALIA & BRIAN GARNER,
READING LAW: THE INTERPRETATION OF LEGAL TEXTS
247-51 (2012).

In the context of this case, the Court must decide
whether the 2017 Amendment is (impermissibly) retro-
active as applied to cases that were commenced before
the Amendment’s enactment date, or whether the 2017
Amendment is expressly prospective, because it applies
to future “disbursements.” The UST contends that 28
U.S.C. § 1930(a)(6), as amended in 2017, is expressly
prospective, not retroactive. In support of its interpre-
tation, the UST points out that 28 U.S.C.
§ 1930(a)(6)(B) plainly states that the statute applies
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“ldJuring each of fiscal years 2018 through 2022.* The
UST also relies upon the “application” provision of 2017
Amendment, which provides:

The amendments made by this section shall apply to
quarterly fees payable under section 1930(a)(6) of ti-
tle 28, United States Code, as amended by this sec-
tion, for disbursements made in any calendar quar-
ter that begins on or after the date of enactment of
this Act.

2017 BJA, Pub. L. No. 115-72, § 1004(c).*

USA Sales responds that the language upon which
the UST relies does not expressly state that the 2017
Amendment applies to disbursements in Chapter 11
cases that were pending as of the date of enactment.
Thus, according to USA Sales, the making of disburse-
ments is not determinative of the applicability of the
2017 Amendment; rather, the 2017 Amendment should
apply only to cases filed on or after the date of enact-
ment.

This appears to be an issue of first impression in the
Ninth Circuit. Most courts that have considered the
2017 Amendment, including the Fifth Circuit, agree
with the UST’s position that the amendment applies to
“disbursements” in all Chapter 11 cases, including
cases that were pending on the date of its enactment.
See Buffets, 979 F. 3d at 374; M.F. Global Holdings Ltd.
v. Harrington (In re MF Global Holdings), 615 B.R.
415, 429-30 (Bankr. S.D.N.Y. 2020); In re Exide Techs.,
611 B.R. 21, 26-27 (Bankr. D. Del. 2020); In re Mosaic

2 Defendant’s Motion 17:8-23.
30 Id. at 17:23-18:3.
31 P1’s Reply 4:12-5:2.



29a

Mgmt. Grp., Inc., 614 B.R. 615, 621-22 (Bankr. S.D. Fla.
2020), appeal pending sub. nom Smith v. Gargulla, No.
20-90012-E (11th Cir.); In re Clayton Gen., Inc., No. 15-
64266 2020 Bankr. LEXIS 842, at *9-14 (Bankr. N.D.
Ga. Mar. 30, 2020); Clinton Nurseries, Inc. v. Harring-
ton (In re Clinton Nurseries, Inc.), 608 B.R. 96, 111
(Bankr. D. Conn. 2019), appeal pending, No. 20-1209 (2d
Cir.). Surprisingly, though, these courts have inter-
preted subparagraph (B) in isolation; that is, without
considering the preceding language in 28 U.S.C.
§ 1930(a)—“commencing a case”—which defines the
relevant conduct that gives rise to the obligation to pay
quarterly fees in the first instance. Before addressing
that point, however, the preliminary question facing the
Court is whether Congress “expressly prescribed” the
2017 Amendment’s proper reach. Landgraf, 511 U.S.
at 280, 114 S. Ct. 1483.

1. Absence of Any Express Command for Retroactive
Application

There is nothing in the text of the 2017 Amendment
that demonstrates a “clear congressional intent,” “un-
ambiguous directive,” or “express command” that the
statute is to be applied retroactively, see id.; that is, ret-
roactively to disbursements in Chapter 11 cases that
were pending when Congress enacted the 2017 Amend-
ment.*”* As set forth above, the 2017 Amendment’s ref-
erence to disbursements in any quarter during fiscal
years 2018 through 2022 is as follows:

32 As explained in the discussion that follows, in this Court’s view,
the relevant conduct is the filing of the case, not the making of dis-
bursements.
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The amendments made by this section shall apply to
quarterly fees payable under section 1930(a)(6) of ti-
tle 28, United States Code, as amended by this sec-
tion, for disbursements made in any calendar quar-
ter that begins on or after the date of enactment of
this Act.

2017 BJA, Pub. L. No. 115-72, § 1004(c). If Congress
had wanted the 2017 Amendment to have retroactive ef-
fect, it could instead have made an unambiguous state-
ment such as: The new provisions shall apply to all
bankruptcy cases pending on the date of enactment and
to cases commenced on or after the date of enactment.
Cf Landgraf, 511 U.S. at 260, 114 S. Ct. 1483 (suggest-
ing language to similar effect). It did not. Congress is
undoubtedly aware that it must explicitly state its in-
tent if it wanted the 2017 Amendment to apply retroac-
tively to pending cases, because it did so in amendments
made under other sections of the 2017 BJA.

For example, in the effective date provision for the
amendments to 11 U.S.C. § 1222, Congress unambigu-
ously stated that the amendments applied “to—(1) any
bankruptcy case—(A) that is pending on the date of en-
actment of this Act . . .” and “(2) any bankruptcy case
that commences on or after the date of enactment of
this Act.” 2017 BJA, Pub. L. No. 115-72, § 1005(c)
(amending Chapter 12 of the Bankruptey Code). As a
general rule, it is presumed that “‘Congress acts inten-
tionally and purposely’ when it ‘includes particular lan-
guage in one section of a statute but omits it in an-
other.”” City of Chicago v. Environmental Defense
Fund, 511 U.S. 328, 338, 114 S. Ct. 1588, 128 L. Ed. 2d
302 (1994) (quoting Keene Corp. v. United States, 508
U.S. 200, 208, 113 S. Ct. 2035, 124 L. Ed. 2d 118 (1993)).
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Thus, Congress’ decision to include an express com-
mand in other sections of the 2017 BJA militates against
a retroactive interpretation of the 2017 Amendment to
pending cases.”

The Court’s conclusion is further supported by the
fact that Congress made its intent clear in prior amend-
ments to 28 U.S.C. § 1930(a); specifically, in amend-
ments made after much disagreement over whether the
statute applied retroactively. In 1996, Congress amended
28 U.S.C. § 1930(a) to require Chapter 11 debtors to pay
quarterly fees beyond plan confirmation until the case
was dismissed or converted (in contrast, the original
statute required debtors to pay quarterly fees only until
a plan was confirmed). Buffets, 979 F. 3d at 374. When
those amendments spawned disagreement among
courts over whether debtors in pending cases with con-
firmed plans could be assessed post-confirmation quar-
terly fees, see In re Huff, 207 B.R. 539, 541 (Bankr. W.D.
Mich. 1997) (examining these cases), Congress passed

3 The Fifth Circuit rejected a similar argument in Buffets, holding
instead that Congress’ amendments to Chapter 12 of the Bank-
ruptey Code did not support a negative inference because the legis-
lation addressed different subjects. Buffets, 979 F. 3d at 375 n. 5.
This Court respectfully disagrees. The 2017 Amendment and the
amendments to Chapter 12 of the Bankruptcy Code were both part
of the same legislation; each was an amendment to laws on the sub-
ject of bankruptey; and both amendments affected a debtor’s rela-
tionship with its creditors. Cf. Martin v. Hadix, 527 U.S. 343, 356-
57,119 S. Ct. 1998, 144 L. Ed. 2d 347 (1999) (discussing when “neg-
ative inference” arguments are persuasive). Thus, Congress’ deci-
sion to include explicit language prescribing the reach of the amend-
ments to Chapter 12 of the Bankruptcy Code gives rise to a negative
inference, albeit not a dispositive one, that Congress did not intend
the 2017 Amendment to be applied retroactively to disbursements in
pending cases.



32a

legislation later the same year clarifying that “notwith-
standing any other provision of law, the fees under 28
U.S.C. § 1930(a)(6) shall accrue and be payable from
and after January 27, 1996, in all cases (including, with-
out limitation, any cases pending as of that date), re-
gardless of confirmation status of their plan,” Omnibus
Consolidated Appropriations Act, Pub. L. No. 104-208,
§ 109(d), 110 Stat. 3009, 3009-19 (1996) (emphasis
added).

Congress’ recent amendments to 28 U.S.C. § 1930(a)(6)
underscore the absence of any express command by
Congress that the 2017 Amendment was to apply retro-
actively.®® The Bankruptcy Administration Improve-
ment Act of 2020, Pub. L. No. 116-325, January 12, 2021,
134 Stat. 5085 (the “2020 Act”), amended 28 U.S.C.
§ 1930(a)(6), among other provisions. As relevant here,
the 2020 Act states that the amendments made to 28
U.S.C. § 1930(a)(6) “shall apply to . . . any case pend-
ing under chapter 11 of title 11, United States Code, on
or after the date of enactment of this Act . . . .” 2020
Act § 3(d)(B). The 2020 Act is, thus, unambiguous that

3 Although the 2020 Act is illustrative of the first prong of the ret-
roactivity analysis, it has no bearing on USA Sales (because its bank-
ruptey case was dismissed in 2019), nor does the 2020 Act affect the
Court’s analysis of the text of the 2017 Amendment, other than to
provide a point of reference. Although neither party raises the doc-
trine of mootness, the Court finds that the 2020 Act does not render
this case moot because USA Sales was assessed the increased fees
under the 2017 Amendment during the pendency of its bankruptcy
case, which has since been dismissed. The question in this action is
whether the 2017 Amendment was properly applied to USA Sales’
Chapter 11 case. If not, then USA Sales is entitled to recover the
fees that the UST improperly assessed. Cf. Qwest Corp. v. City of
Surprise, 434 F. 3d 1176, 1181 (9th Cir. 2006) (when a statutory re-
peal or amendment extinguishes the controversy, the case is moot).
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the amendments that it makes to 28 U.S.C. § 1930(a)(6)
are to apply retroactively to cases pending on the date
of enactment. Yet, no such express command is present
with respect to the applicability of the 2017 Amendment
to pending cases.

Accordingly, because the Court finds that Congress
did not explicitly prescribe the reach of the 2017
Amendment, the Court must determine whether the
2017 Amendment has retroactive effect. Landgraf, 511
U.S. at 280, 114 S. Ct. 1483.

2. Retroactive Effect

A statute does not operate retroactively merely be-
cause it is applied in a case arising from conduct before
the statute’s enactment or because it upsets expecta-
tions based in prior law. Id. at 269, 114 S. Ct. 1483. The
standard is more exacting: the court must ask whether
the amended statute “attaches new legal consequences
to events completed before its enactment.” Id. at 269-
70, 114 S. Ct. 1483. “The conclusion that a particular
rule operates ‘retroactively’ comes at the end of a pro-
cess of judgment concerning the nature and extent of
the change in the law and the degree of connection be-
tween the operation of the new rule and a relevant past
event.” Id. at 270, 114 S. Ct. 1483. In the instant case,
this question requires the Court to determine what con-
duct triggers the increased fees under the 2017 Amend-
ment: “commencing a case,” 28 U.S.C. § 1930(a), or
“disbursements,” id. § 1930(a)(6)(B).

The Fifth Circuit and most bankruptey courts have
focused on the term “disbursements” in 28 U.S.C.
§ 1930(a)(6)(B) as the conduect that triggers the applica-
tion of the amended fee schedule. For example, in hold-
ing that the 2017 fee increase did not have retroactive
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effect, the Fifth Circuit in Buffets reasoned that the fee
increase “applies only to future disbursements, which
are triggered by a debtor’s conduct—making pay-
ments—occurring after the law’s effective date.” Buf-
fets, 979 F. 3d at 375 (citing F.D.1.C. v. Faulkner, 991 F.
2d 262, 266 (5th Cir. 1993) (noting that date of the con-
duct is the relevant inquiry)). “[N]ew disbursements,”
according to the Fifth Circuit panel majority, “not new
cases, trigger the higher fees.” Id.

But, as previously noted, the panel in Buffets did not
consider the preceding language, “commencing a case,”
in subsection (a) of 28 U.S.C. § 1930, which sets the pre-
requisite condition for the application of the subsequent
enumerated paragraphs, including paragraph (6). “Statu-
tory construction is a ‘holistic endeavor.’” Koons Buick
Pontiac GMC, Inc. v. Nigh, 543 U.S. 50, 60, 125 S. Ct.
460, 160 L. Ed. 2d 389 (2004) (quoting United Sav. Ass’n
v. Timbers of Inwood Forest Associates, Ltd., 484 U.S.
365, 371, 108 S. Ct. 626, 98 L. Ed. 2d 740 (1988)). “A
provision that may seem ambiguous in isolation is often
clarified by the remainder of the statutory scheme—
because the same terminology is used elsewhere in a
context that makes its meaning clear, or because only
one of the permissible meanings produces a substantive
effect that is compatible with the rest of the law.”
United Sav. Ass’n, 484 U.S. at 371, 108 S. Ct. 626. Sub-
paragraph (B) of 28 U.S.C. § 1930(a)(6), read in isola-
tion, is ambiguous as to whether it applies to disburse-
ments in cases commenced before the date of enact-
ment. That is, the subject of subparagraph (B) is “dis-
bursements,” but its text does not specify in which cases
it applies. Subsection (a) resolves that ambiguity. The
text and structure of the statute plainly require
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subparagraph (B) to be read in conjunction with the lan-
guage in the preceding subsection (a).

Read together with its constituent parts, 28 U.S.C.
§ 1930(a) makes clear that the act of “commencing a
case” under Chapter 11 is the conduct to which liability
attaches. In other words, but for the commencement of
a case under Chapter 11, there is no liability for Chap-
ter 11 quarterly fees attached to disbursements made
in the ordinary course of business. Thus, whether the
2017 Amendment applies to a particular case depends
upon when the case was commenced, not when the dis-
bursements are made (because the disbursements are
already contemplated by the statute at the time of fil-
ing). Focusing on disbursements as the relevant con-
duct would render the phrase “commencing a case” in
28 U.S.C. § 1930(a) superfluous. See Hibbs v. Winn, 542
U.S. 88, 101, 124 S. Ct. 2276, 159 L. Ed. 2d 172 (2004)
(“A statute should be construed so that effect is given to
all its provisions, so that no part will be inoperative or
superfluous, void or insignificant.”).

When a term has an accepted meaning in the area of
law addressed by a statute, the term is considered a
technical term or term of art. In such circumstances,
the accepted meaning of the term governs. See Sulli-
van v. Stroop, 496 U.S. 478, 483, 110 S. Ct. 2499, 110 L.
Ed. 2d 438 (1990) (a term appearing in inter-related
statutory programs must be read the same way each
time it appears); see also Dewsnup v. Timm, 502 U.S.
410, 420-23, 112 S. Ct. 773, 116 L. Ed. 2d 903 (1992)
(Scalia, J., dissenting) (explaining that the term “al-
lowed secured claim” in § 506(d) of the Bankruptcy
Code is a term of art that bears the same meaning
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throughout the statute). As Justice Jackson once ex-
plained:

[W]here Congress borrows terms of art in which are
accumulated the legal tradition and meaning of cen-
turies of practice, it presumably knows and adopts
the cluster of ideas that were attached to each bor-
rowed word in the body of learning from which it was
taken and the meaning its use will convey to the ju-
dicial mind unless otherwise instructed. In such
case, absence of contrary direction may be taken as
satisfaction with widely accepted definitions, not as
a departure from them.

Morissette v. U.S., 342 U.S. 246, 263, 72 S. Ct. 240, 96 L.
Ed. 288 (1952). Here, the term “commence” is a term
of art in the bankruptey context, and Congress’ use of
that term in 28 U.S.C. § 1930(a) is, therefore, signifi-
cant.”

The Bankruptey Code defines the “commencement
of a case” to be “the filing with the bankruptey court of
a petition” under a chapter of the Bankruptcy Code by
an eligible debtor. 11 U.S.C. § 301(a). Section 301(b)
further provides that the filing of a bankruptcy petition
constitutes “an order for relief.” The order for relief
immediately triggers the imposition of the automatic
stay under 11 U.S.C. § 362, the creation of the bank-
ruptey estate under 11 U.S.C. § 541, and numerous
other processes and deadlines for the administration of
the estate and the bankruptcy case. The “petition
date,” therefore, “is a critical point of time that

% As explained in section IV.B, infra, the Ninth Circuit has previ-
ously held that 28 U.S.C. § 1930(a) is a law on the subject of bank-
ruptcies. See St. Angelo, 38 F. 3d at 1529 & 1533.
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establishes and measures various rights and obligations
of various parties under the Bankruptey Code.” DAN-
IEL J. BUSSEL & DAVID A. SKEEL, JR. BANKRUPTCY 26
(10th ed. 2015).

In the context of 28 U.S.C. § 1930(a), Congress’ use
of the term “commence”—in its present participle form
“commencing”—is a significant element of plain mean-
ing. See Dole Food Co. v. Patrickson, 538 U.S. 468, 478,
123 S. Ct. 1655, 155 L. Ed. 2d 643 (2003) (plain text in-
terpretation derived from use of present tense of a
verb); Ingalls Shipbuilding v. Directo, OWCP, 519
U.S. 248, 255, 117 S. Ct. 796, 136 L. Ed. 2d 736 (1997)
(to similar effect). “Commencing” in the bankruptcy
context plainly means that the petition date is the rele-
vant point at which the terms of a Chapter 11 debtor’s
obligation to pay quarterly fees to the UST under 28
U.S.C. § 1930(a)(6) are defined. The importance of the
phrase “commencing a case” is under-scored when con-
sidered in view of how Chapter 11 quarterly fees fit into
the Bankruptcy Code’s process of administration.

The default rule in Chapter 11 is that the debtor will
continue its business operations postpetition, as a
debtor in possession. See 11 U.S.C. §§ 1107 & 1108; see
also id. § 363(c) (authorizing the debtor in possession to
use all property of the estate, except for cash collateral,
in the ordinary course of business). A Chapter 11
debtor, in other words, will always make some amount
of quarterly disbursements for the duration of its bank-
ruptey case. And in this sense, a Chapter 11 debtor’s
disbursements are not new conduct to which legal con-
sequences attach—the disbursements are a mere fulfill-
ment of that which is already contemplated by the
Bankruptcy Code and 28 U.S.C.
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§ 1930(a)(6). Indeed, the Bankruptcy Code classifies
Chapter 11 quarterly fees as a priority administrative
expense. See 11 U.S.C. § 507(a)(2); see also Mosaic, 614
B.R. at 623 (explaining that 28 U.S.C. § 1930(a)(6) “cre-
ates a claim that arises only in bankruptcy cases, in fa-
vor of the UST, an entity that exists solely to participate
in bankruptcy cases,” and the “amount of the fee due to
the UST directly impacts distributions to other credi-
tors”). The Bankruptey Code also requires a Chapter
11 plan to provide for the full payment of quarterly fees,
along with other priority administrative expense claims
on the effective date of the plan. See 11 U.S.C. §
1129(a)(9)(A).

It follows, then, that 28 U.S.C. § 1930(a)(6) estab-
lishes the obligation to pay and establishes a closed uni-
verse of potential quarterly fees from the commence-
ment of the case until the case is converted or dis-
missed, as the plain language of the statute indicates.
Once a case is commenced under Chapter 11, 28 U.S.C.
§ 1930(a) leaves nothing to be done except for the com-
putation and payment of the quarterly fees under para-
graph (6). These acts are purely administrative.

This interpretation finds support in two similar cases
where the Supreme Court considered whether an inter-
vening amendment to a statutorily prescribed interest
rate was retroactive to cases pending before the date of
enactment. In U.S. v. Magnolia Petroleum Co., 276
U.S. 160, 48 S. Ct. 236, 72 L. Ed. 509 (1928), the Court
considered whether a taxpayer who was assessed and
who paid extra taxes was entitled to interest on its re-
fund at the rate in force (1) when the refund was allowed
(under the original act); or (2) from the date the taxes
were originally paid (under the new, intervening
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statute). See id. at 160-63, 48 S. Ct. 236. The Court held
that the operative language of both statutes was “upon
allowance of . . . arefund.” Because Congress did not
expressly state that the statute was intended to apply
retroactively, the taxpayer was entitled to interest
based upon the rate in effect when the refund was al-
lowed; that is, the Court held the amendment did not
apply retroactively to refunds allowed before the date
of enactment of the amendment. Id. at 162-64, 48 S. Ct.
236. Notably, in this regard, the Court reasoned that
after the triggering conduct—the allowance of the re-
fund—“[c]omputation and payment were all that re-
mained to be done.” Id. at 162, 48 S. Ct. 236.

In Kaiser Aluminum, the Court reached a similar
conclusion with respect to the construction of an
amendment to 28 U.S.C. § 1961, which provides for
post-judgment interest. See Kaiser Aluminum, 494
U.S. at 834-45, 110 S. Ct. 1570. There, the Court held
that the applicable rate of interest was the rate in effect
on the date of entry of the judgment and, therefore, that
the amended statute did not apply retroactively to judg-
ments entered before the effective date. Id. at 838-40,
110 S. Ct. 1570. As in Magnolia Petroleum, the Court
in Kaiser Aluminum reasoned that, after the entry of
judgment, all that remained was the calculation of the
interest payment based upon the rate in effect on the
date that judgment was entered. See id. at 839, 110 S.
Ct. 1570. “[O]n the date of judgment,” the Court ex-
plained, “expectations with respect to interest liability
were fixed, so that the parties could make informed de-
cisions about the cost and potential benefits of paying
the judgment or seeking appeal.” Id.
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Similar to the circumstances in Magnolia Petroleum
and Kaiser Aluminum, here, once a Chapter 11 case is
commenced, 28 U.S.C. § 1930(a)(6) leaves nothing to be
done except the administrative tasks of calculating and
paying the quarterly fee that is owed according to the
fee schedule in effect on the petition date. Both the
original version of 28 U.S.C. § 1930 (pre-2017 Amend-
ment) and the statute as amended in 2017 indicate that
two factors determine the amount of quarterly fees
owed: (1) the length of time that payment of the quar-
terly fee obligation exists, which requires a starting
point and an ending point; and (2) the schedule defining
how the quarterly fee is to be calculated. Cf Kaiser
Alumanum, 494 U.S. at 838, 110 S. Ct. 1570. Section
1930, originally and as amended, provides the starting
point—the date that the case under Chapter 11 is com-
menced, 28 U.S.C. § 1930(a)—and the schedule of fees,
1d. § 1930(a)(6). It also provides the termination point:
“a quarterly fee shall be paid . . . for each quarter . . .
until the case is converted or dismissed.” Id. Both ver-
sions of the statute further specify that a single appli-
cable fee schedule shall be applied to a case commenced
under Chapter 11. Id. (“[t]he fee shallbe . . . .”).

Therefore, on the date that the Chapter 11 debtor
commences its case, the debtor’s expectations with
respect to quarterly fee liability are fixed, which—
crucially in the bankruptcy context—enables the debtor
to make informed decisions about how to proceed in its
Chapter 11 case.*® Cf Kaiser Aluminum, 494 U.S. at

3% Similarly, the fixed nature of the quarterly fee obligation enables
a prospective Chapter 11 debtor to make an informed decision re-
garding whether to commence a case under Chapter 11 in the first
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839, 110 S. Ct. 1570. The most logical reading of 28
U.S.C. § 1930, originally and as amended, is that the
schedule of quarterly fees in any particular Chapter 11
case is determined as of the date that the case is com-
menced, and that fee schedule® applies for the duration
of the case. See 28 U.S.C. § 1930(a)(6) (2012) (a quar-
terly fee “shall be paid . . . until the case is converted or
dismissed . . . . The fee shallbe . . . .”). Cf 28 U.S.C.
§ 1930(2)(6)(A) (2018) (same).

Consider 28 U.S.C. § 1930 (2012) from the viewpoint
of a debtor filing a Chapter 11 petition in May 2016—
like USA Sales. At that time, 28 U.S.C. § 1930 defined
the following:

e the conduct that triggers its application—"“commencing
a case,” 1d. § 1930(a);

e the cases to which the statute applies—*in each
case under Chapter 11,” id. 1930(a)(6);

e the obligation—to pay “a quarterly fee” to the
UST, id.;

e the duration of the obligation—‘“until the case is
converted or dismissed,” id.; and

e the substantive terms of the obligation—“[t]he
fee shall be” at least “$325 for each quarter in which
disbursements total less than $15,000,” and, at most,
“$30,000 for each quarter in which disbursements total
more than $30,000,000,” id. (emphasis added).

Finally, that statute provided that the fee would be
payable “on the last day of the calendar month following

instance (i.e., to determine whether the prospective debtor can af-
ford to continue its operations while in Chapter 11).

37 That is, the fee schedule in effect on the petition date.
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the calendar quarter for which the fee is owed” Id.; see
also Henson v. Santander Consumer USA, Inc.,— U.S.
—, 137 S. Ct. 1718, 1722, 198 L. Ed. 2d 177 (2017) (ex-
plaining that the term “owed” in 15 U.S.C. § 1692a(6) is
used as an adjective to describe the present state of a
thing—a debt owed and collectible); see also Mosaic,
614 B.R. at 623.

Conversely, a party “commencing a case” under
Chapter 11 on or after the date of enactment of the 2017
Amendment knows that, “[d]Juring each of fiscal years
2018 through 2022, if the balance in the United States
Trustee System Fund as of September 30 of the most
recent full fiscal year is less than $200,000,000, the
quarterly fee payable for a quarter in which disburse-
ments equal or exceed $1,000,000 shall be the lesser of
1 percent of such disbursements or $250,000.” 28 U.S.C.
§ 1930(a)(6)(B) (2018). The durational limitation,
“through [fiscal year] 2022,” gives the new Chapter 11
debtor notice that, beginning on January 1, 2023, the
quarterly fee payable to the UST will be calculated ac-
cording to the fee schedule set forth in 28 U.S.C.
§ 1930(a)(6)(A). As in cases commenced before the en-
actment of the 2017 Amendment, the terms of the obli-
gation to pay quarterly fees in a new Chapter 11 case
are explicitly clear at the time the case is commenced.

Thus, 28 U.S.C. § 1930(a)(6), originally and as
amended in 2017, defines, at the time the Chapter 11
case is commenced, the range of potential quarterly
fees that can be “owed” to the UST for the duration of
the case. Once the case is commenced, there is nothing
left to be done except to compute and pay the quarterly
fee based upon the amount of total disbursements, pur-
suant to the fee schedule in effect on the petition date.
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See Magnolia Petroleum, 276 U.S. at 162, 48 S. Ct. 236
(amended statute did not apply retroactively because
the conduct triggering the entitlement under the for-
mer act was already complete and only administrative
tasks of computation and payment remained).

Considering that “commencing a case” is the conduect
that triggers liability to pay quarterly fees, the applica-
tion of the 2017 Amendment to Chapter 11 cases that
were pending on the date of enactment would be imper-
missibly retroactive because applying the 2017 Amend-
ment to such cases would increase a Chapter 11 debtor’s
liability for past conduct. See Landgraf, 511 U.S. at 280,
114 S. Ct. 1483. Because Congress did not explicitly
state its intent for the 2017 Amendment to apply to
cases pending on the date of enactment, there is a
strong presumption against retroactive application of
the statute to those cases. See Kaiser Aluminum, 494
U.S. at 853-56, 110 S. Ct. 1570 (Scalia, J., concurring).
Here, the plain text of the statute can reasonably be in-
terpreted as applying only to cases commenced on or
after the enactment date.

The Court respectfully disagrees with the reasoning
of other courts, that interpreting 28 U.S.C. § 1930(a)(6)(B)
as applying only to cases filed on or after the date of
enactment would similarly mean that a debtor could not
be subject to post-petition or postconfirmation tax in-
creases (an example used by other courts). See Buffets,
979 F. 3d at 376 (explaining that the 2017 Amendment is
“‘more akin to taxes arising postconfirmation, or any
similar post-confirmation expenses,” which are not ret-
roactive even though changes in those expenses may
disrupt the debtor’s expectations” (quoting Circuit City
Stores, 606 B.R. 260, 268-69 (Bankr. E.D. Va. 2019))). A
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debtor’s obligation to pay taxes on property of the es-
tate precedes, and exists independent of, a debtor’s
bankruptcy case, whereas the obligation to pay Chapter
11 quarterly fees arises only as a consequence of the
debtor filing a petition under Chapter 11 of the Bank-
ruptey Code.

Indeed, 11 U.S.C. § 503(b)(1)(B)(i), which governs
the allowance of priority administrative expense claims,
expressly provides for the allowance of “any tax” “in-
curred by the estate . . . including property taxes for
which liability is in rem, in personam, or both.” The op-
erative termin 11 U.S.C. § 503(b)(1)(B)(i) is “incurred,”
and non-bankruptey law controls the nature and extent
of the debtor’s tax obligation. See, e.g., In re Johnson,
190 B.R. 724 (Bankr. D. Mass. 1995) (federal income
taxes are incurred at time of accrual as opposed to time
payment is due); Matter of Columbia Gas System, Inc.,
146 B.R. 114 (Bankr. D. Del. 1992) (whether a state tax
debt is “incurred by the estate,” for purposes of deter-
mining whether tax claim is entitled to administrative
expense priority, is determined by asking whether, un-
der state law, the state’s right to payment arose prepe-
tition or postpetition), aff’d, 37 F. 3d 982 (3d Cir. 1994),
cert. dented, 514 U.S. 1082, 115 S. Ct. 1793, 131 L. Ed.
2d 721 (1995). Nonbankruptcy law is the source of a
debtor’s tax obligations in the first instance; bank-
ruptey law merely determines the priority of the tax
claim in the order of payment. In contrast, the obliga-
tion to pay Chapter 11 quarterly fees arises as a conse-
quence of the “commencement of a case” under Chapter
11 (z.e., filing the bankruptcy petition)—it does not exist
independent of the Bankruptey Code. Thus, the obliga-
tion of a debtor to pay Chapter 11 quarterly fees is not
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analogous to a debtor’s obligation to pay taxes on prop-
erty of the estate under applicable nonbankruptcy law.

Moreover, the Court’s interpretation of 28 U.S.C.
§ 1930 does not absolve debtors in cases pending before
the enactment of the 2017 Amendment, like USA Sales,
from paying quarterly fees. Those debtors still pay
quarterly fees according to the fee schedule in effect on
the date that their respective Chapter 11 cases were
commenced.® A debtor that filed its Chapter 11 peti-
tion after the enactment date of the 2017 Amendment
predictably is obligated to pay quarterly fees in accord-
ance with the schedule set forth in the amended statute.

Interpreting the 2017 Amendment to apply to Chap-
ter 11 cases that were pending on the enactment date
would also raise serious questions regarding the consti-
tutionality of the Amendment, which the Court dis-
cusses in detail below. Accordingly, by interpreting the
2017 Amendment as applying only to cases filed on or
after the enactment date, the Court avoids placing the
constitutionality of the statute in doubt. See Gomez, 490
U.S. at 872, 109 S. Ct. 2237; Crowell, 285 U.S. at 62, 52
S. Ct. 285; Delaware & Hudson Co., 213 U.S. at 408, 29
S. Ct. 5217.

Finally, the amendments to 28 U.S.C. § 1930(a)(6)(B)
that the 2020 Act made significantly clarify the issues
that arise with respect to the interpretation of the 2017
Amendment. Although the amendments that the 2020
Act made do not affect the Court’s conclusion in this

3 Moreover, Congress explicitly expressed its intent for the 2020
Amendment to apply retroactively to pending cases. Thus, the in-
terpretive issue addressed by the Court in this opinion does not arise
with respect to Chapter 11 cases that are currently pending (unlike
USA Sales’ bankruptcy case).
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case, they merit a brief explanation. The 2020 Act
amends 28 U.S.C. § 1930(a) “by striking paragraph
(6)(B)” and inserting, in relevant part:

(B)({) During the 5-year period beginning on Janu-
ary 1, 2021, in addition to the filing fee paid to the
clerk, a quarterly fee shall be paid to the United
States trustee, for deposit in the Treasury, in each
open and reopened case under chapter 11 of title 11,

for each quarter (including any fraction
thereof) until the case is closed, converted, or dis-
missed, whichever occurs first.

2020 Act § 3(d)(1) (emphasis added). The emphasized
language modifies the “commencing” language in 28
U.S.C. § 1930(a) and expressly clarifies that pending
cases are subject to the amended quarterly fees that are

set forth in the following paragraphs (which have also
been amended, see 2020 Act § 3(d)(1)).

In sum, the Court finds that 28 U.S.C. § 1930(a)(6)(B),
as amended in 2017, does not apply to Chapter 11 cases
that were commenced on or before the date of enact-
ment. Accordingly, the UST improperly applied 28
U.S.C. § 1930(a)(6)(B) to USA Sales’ pending Chapter
11 case.

B. Constitutionality of 28 U.S.C. § 1930(a)(6)(B)

As discussed above, whether the 2017 Amendment
applies to cases that were pending on the date of enact-
ment—this Court finds it does not—appears to be an
issue of first impression in the Ninth Circuit. The Court
recognizes, however, that under the current prevailing
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view,” the Court would proceed to address the merits of
USA Sales’ constitutional challenges to the 2017
Amendment. Accordingly, putting aside for the moment
the Court’s conclusion that the 2017 Amendment does
not apply to Chapter 11 cases pending on the enactment
date, the Court will consider USA Sales’ constitutional
challenges to the 2017 Amendment as an alternative
ground of decision.

1. The Bankruptcy Clause of the Constitution

USA Sales contends that even if Congress intended
for the 2017 Amendment to apply to Chapter 11 cases
that were commenced prior to its enactment, the fees
assessed under the 2017 Amendment violate the Bank-
ruptey Clause of the Constitution.” USA Sales claims
that because Chapter 11 debtors in UST districts are
charged increased quarterly fees under the 2017
Amendment that are not charged to similarly situated
Chapter 11 debtors in BA Distriets, the 2017 Amend-
ment is unconstitutionally non-uniform."

3 That is, the interpretation that 28 U.S.C. 1930(a)(6)(B) is not im-
permissibly retroactive because it applies prospectively to disburse-
ments in cases under Chapter 11 including cases pending on the date
of enactment.

40 Plaintiff’s Motion 22:22-24:8. USA Sales references both the Tax
Uniformity Clause, U.S. Const. art. I, § 1, and the Bankruptcy
Clause, U.S. Const. art. I, § 8. USA Sales interchangeably refers to
the latter as the “Bankruptcy Uniformity Clause.” See Plaintiff’s
Motion 23:13; Plaintiff’s Opposition 9:7. The Ninth Circuit referred
to the Bankruptey Clause as the “Uniformity Clause.” See St. An-
gelo, 38 F. 3d at 1533. For the purpose of this analysis, the Court
adopts the term the “Bankruptcy Clause.”

4 Plaintiff’s Motion 22:22-24:8.
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The Bankruptey Clause empowers Congress to en-
act “uniform Laws on the subject of Bankruptcies
throughout the United States.” U.S. Const. art. I, § §;
see also St. Angelo, 38 F. 3d at 1529. “Bankruptcies”
refers to the “subject of the relations between an insol-
vent or non-paying or fraudulent debtor and his credi-
tors, extending to his and their relief.” St. Angelo, 38 F.
3d at 1530 (quoting Railway Labor Executives’ Assn v.
Gibbons, 455 U.S. 457, 466, 102 S. Ct. 1169, 71 L. Ed. 2d
335 (1982)). The Bankruptey Clause requires bank-
ruptey laws to be geographically uniform. 7d. at 1531.
“A bankruptcy law may have different effects in various
states due to dissimilarities in state law as long as the
federal law itself treats creditors and debtors alike.”
Id. In other words, “the effect of a bankruptcy law may
differ as long as the ‘existing obligations of a debtor are
treated alike by the bankruptcy administration
throughout the country, regardless of the State in which
the bankruptey court sits.”” Id. (quoting Vanston
Bondholders Protective Comm. v. Green, 329 U.S. 156,
172,67 S. Ct. 237,91 L. Ed. 162 (1946)). “[A]lthough the
Supreme Court has not clearly articulated a standard
for scrutinizing Congress’ decision to enact non-uni-
form bankruptey laws,” it is at least clear that, “to sur-
vive scrutiny under the Bankruptey Clause, ‘a law must
at least apply uniformly to a defined class of debtors.’”
Id. at 1532 (quoting Gibbons, 455 U.S. at 473, 102 S. Ct.
1169) (emphasis in original).

As a threshold matter, the parties disagree regard-
ing whether the Ninth Circuit’s decision in St. Angelo
is controlling in this case. USA Sales contends that St.
Angelo is directly on point and, therefore, is outcome-
determinative. According to USA Sales, the court in St.
Angelo held that the prior version of 28 U.S.C.
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§ 1930(a)(6) violated the Bankruptcy Clause because
the quarterly fees assessed in UST Districts and in BA
Distriets were non-uniform, and Congress failed to pro-
vide any explanation for the disparity between the two
programs.” The UST contends that St. Angelo is not
controlling because the decision did not involve the
amendment presently at issue here and because the
panel majority in St. Angelo did not strike down the
quarterly fee statute as unconstitutional, but, rather, it
held that § 317(a) of the Judicial Improvements Act of
1990 (the “1990 JIA”), Pub. L. No. 101-650, 101st Cong.,
2d Sess. § 317(a), was unconstitutional.*

The answer to this question is nuanced. Itis true, as
USA Sales contends, that the panel majority in St. An-
gelo held that the disparate programs in UST Districts
and BA Districts established by Congress, without jus-
tification, violated the Bankruptey Clause. St. Angelo,
38 F. 3d at 1533; see also Buffets, 979 F. 3d at 376-78
(evaluating the 2017 Amendment under the Bankruptcy
Clause); MF Global, 615 B.R. at 445-46 (same). But it
is also true that St. Angelo is confined to the amend-
ments made to 28 U.S.C. § 1930 wunder
§ 317(a) of the 1990 JIA and that the court expressly
declined to strike down 28 U.S.C. § 1930. See St. Angelo,
38 F. 3d at 1533. The majority in St. Angelo thought
that by invalidating only § 317(a) of the 1990 JIA, while
preserving 28 U.S.C. § 1930, it would “leave in place a
uniform law governing bankruptcy throughout the na-
tion.” St. Angelo, 38 F. 3d at 1533. After all, the major-
ity reasoned, § 317(a) of the 1990 JIA, which extended
the time for BA Districts to adopt the UST program,

2 ]d. at 23:13-22.
4 Defendant’s Opposition 16:3-18:10.
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was the root cause of the non-uniformity problem, not
the quarterly fee statute itself. Id.; see also Buffets, 979
F. 3d at 383 (Clement, J., dissenting in part). In sum,
St. Angelo is binding to the extent that it found that 28
U.S.C. § 1930 is a law on the subject of bankruptcies
and, therefore, is subject to scrutiny under the Bank-
ruptey Clause, see St. Angelo, 38 F. 3d at 1530-31;* how-
ever, St. Angelo is not controlling with respect to the
question of whether the 2017 Amendment violates the
Bankruptcy Clause.

Having decided the extent to which St. Angelo is con-
trolling, it is helpful to examine the amendments made
to 28 U.S.C. § 1930(a)(6) after the St. Angelo decision
and to consider how the quarterly fee program was ad-
ministered in UST Districts and BA Distriets in the in-
tervening years before the 2017 Amendment.

In 2000, after St. Angelo was decided, Congress
amended 28 U.S.C. § 1930(a) by adding paragraph (7),
see Federal Courts Improvement Act of 2000, Pub. L.
No. 106-518, § 105, 114 Stat. 2410, 2412, which provides
that “[i]n districts that are not part of the United States

trustee region . .. the Judicial Conference of the
United States may require the debtor in a case under
Chapter 11 . . . to pay fees equal to those imposed by

paragraph (6) of [28 U.S.C. § 1930(a)],” 28 U.S.C.
§ 1930(a)(7).* Soon thereafter, the Judicial Conference

“ Because the Court finds that the Ninth Circuit’s decision in St.
Angelo is controlling with respect to the applicability of the Bank-
ruptey Clause to 28 U.S.C. § 1930, the Court need not address USA
Sales’ arguments regarding whether 28 U.S.C. § 1930 violates the
Tax Uniformity Clause, U.S. Const. art. I, § 1.

% Congress’ decision to amend 28 U.S.C. § 1930(a) to add para-
graph (7) seems to conflict with the Ninth Circuit’s expectation in
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exercised the authority granted to it by Congress and
began to charge quarterly fees in BA Districts “in the
amounts specified in 28 U.S.C. § 1930(a)(6), as those
amounts may be amended from time to time.” JUDICIAL
CONFERENCE OF THE U.S., REPORT OF THE PROCEED-
INGS OF THE JUDICIAL CONFERENCE OF THE UNITED
STATES: SEPT/OCT. 2001, at 45-46  (2001),
https://www.uscourts.gov/sites/default/files/2001-09 0.
pdf. Consequently, Chapter 11 debtors in both UST
Distriets and BA Districts were charged uniform quar-
terly fees, and the non-uniformity problem between the
two programs identified by the court in St. Angelo
seemed to be resolved. That is, until Congress enacted
the 2017 Amendment.

After the enactment of the 2017 Amendment, begin-
ning in the first quarter of 2018, qualifying debtors in
UST Districts were assessed quarterly fees under
amended 28 U.S.C. § 1930(a), whereas the Judicial Con-
ference waited until September 2018 to adopt the in-
creased fee schedule for Chapter 11 debtors in BA Dis-
tricts. See Buffets, 979 F. 3d at 372. Though, even then,
the Judicial Conference applied the new fees only to
cases in BA Districts “filed on or after October 1, 2018.”
I1d.

Effectively, in contrast with debtors in UST Districts
like USA Sales, a Chapter 11 debtor in a BA District

St. Angelo that striking down § 317(a) of the 1990 JTA would result
in BA Districts becoming part of the UST program. See St. Angelo,
38 F. 3d at 1533. As explained below, the addition of paragraph (7)
failed to remedy the root cause of the constitutional infirmity identi-
fied in St. Angelo—the establishment of two separate programs in
UST Districts and BA Districts, where BA Districts are not required
to assess the same Chapter 11 fees on the same terms as in UST
Districts.
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that filed its bankruptcy petition “before the final quar-
ter of 2018 does not owe increased fees no matter how
long the case remains pending.” Id. Thus, after the
2017 Amendment, the constitutional infirmity identified
in St. Angelo, which had been dormant since the early
2000s, again became an active problem that harms
Chapter 11 debtors in UST Districts. Cf Clinton
Nurseries, 608 B.R. at 116 (“[t]he very reason why 28
U.S.C. § 1930(a)(7) was enacted in the first place [was]
to avoid the constitutional issue identified in [St. An-
gelo]”).

The dormancy of the constitutional problem for al-
most a quarter century does not excuse what is other-
wise an unconstitutionally non-uniform system of quar-
terly fees. For the purpose of the 2017 Amendment, the
relevant class of debtors is debtors in Chapter 11 cases.
See 28 U.S.C. § 1930(a)(6)(A) (quarterly fees shall be
paid “in cases under Chapter 11” of the Bankruptecy
Code). The ensuing state of affairs after the enactment
of the 2017 Amendment shows that, as applied, 28
U.S.C. § 1930(a)(6) is an unconstitutionally non-uniform
law that results in a Chapter 11 debtor in a UST Dis-
trict—Ilike USA Sales—being required to pay signifi-
cantly higher fees to the trustee administering its bank-
ruptey than an identically situated debtor in a BA Dis-
trict® See Buffets, 979 F. 3d at 383 (Clement, J.,

% Yet again, the amendments made by the 2020 Act are notewor-
thy. In addition to the amendments previously discussed, the 2020
Act amended 28 U.S.C. § 1930(a)(7), which governs the quarterly
fees in BA Districts, by striking “may” and inserting “shall.” 2020
Act § 3(d)(2). This simple amendment helps to clarify the constitu-
tional uniformity problem—with respect to Chapter 11 cases that
are currently pending—by making it mandatory for the Judicial
Council to require Chapter 11 debtors in BA Districts to pay
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dissenting in part). And, as in St. Angelo, Congress still
has not provided any justification for its decision to
group Chapter 11 debtors into UST and BA Districts in
the first instance. St. Angelo, 38 F. 3d at 1531-32. Con-
gress’ failure to provide any justification at all for en-
acting a non-uniform bankruptcy law means that,
regardless of the standard of scrutiny under the Bank-
ruptey Clause,” Congress’ “decision can only be consid-
ered to be irrational and arbitrary.” Id. at 1532.

Furthermore, because the Judicial Conference’s adop-
tion of the 2017 Amendment applies only to cases filed
on or after October 1, 2018, debtors in pending Chapter
11 cases filed before October 1, 2018, are still experienc-
ing geographic discrimination without any explanation
from Congress. Accordingly, the 2017 Amendment can-
not constitutionally be applied to pending cases outside
of BA Districts, and the 2017 Amendment remains un-
constitutionally non-uniform as applied to pending
cases.

The Court is not persuaded by the UST’s argument,
or, respectfully, by the reasoning of other courts, that
the relevant class of debtors for the purpose of the 2017

quarterly fees equal to those imposed by 28 U.S.C. § 1930(a)(6).
However, it remains unclear to which cases the Judicial Council will
apply the 2020 Act. In other words, if the Judicial Council applies
the new fees only to cases filed on or after the effective date of the
2020 Act (as the Judicial Council did with the 2017 Amendment),
then the constitutional non-uniformity problem will persist.

47 As the court in St. Angelo observed, “the Supreme Court has not
clearly articulated a standard for scrutinizing Congress’ decision to
enact non-uniform bankruptey laws.” St. Angelo, 38 F. 3d at 1532
(footnote omitted).
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Amendment is Chapter 11 debtors in UST districts.®
See Buffets, 979 F. 3d at 378-79; Exide, 611 B.R. at 37.
Such a narrow construction of the statute fails to
address why Chapter 11 debtors in UST Districts are
required to use the UST in the first place, whereas
debtors in BA Districts “get to use less-expensive Ad-
ministrators.” See id. at 383 (Clement, J., dissenting in
part). Nor is the Court persuaded that, on its face, the
2017 Amendment uniformly applies to all Chapter 11
debtors, and, therefore, the consequent disparity be-
tween the fees assessed to debtors in UST Distriets and
in BA Districts is not a function of the law itself, but,
rather, it is a mere a consequence of the Judicial Con-
ference’s delay in adopting the amended fee schedule.”
See Clinton Nurseries, 608 B.R. at 113, 115-16; Exide,
611 B.R. at 38. In this regard, the UST contends that
Congress’ use of the word “may” in 28 U.S.C.
§ 1930(a)(7) was intended to be mandatory rather than
permissive, and, thus, the Judicial Conference failed its
mandatory obligation immediately to adopt the in-
creased fee schedule. However, although the term
“may” is sometimes used (sloppily) to signify a manda-
tory obligation, see, e.g., Citizens & S. Nat’l Bank v.
Bougas, 434 U.S. 35, 38, 98 S. Ct. 88, 54 L. Ed. 2d 218
(1977), Congress’ use of the term “shall” in 28 U.S.C.
§ 1930(a)(6) is unambiguously mandatory, which indi-
cates that term “may” in the following paragraph, 28
U.S.C. § 1930(a)(7), is intended to be permissive, see
SCALIA & GARNER, supra, at 112-15. In other words,
“Congress required the new fees in the [UST] Districts

48 Defendant’s Motion 28:1-30:2; Defendant’s Opposition 14:20-
16:2.

4 Defendant’s Opposition 18:11-20:5.
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but only allowed for their possibility in the [BA] Dis-
tricts.” Buffets, 979 F. 3d at 378 n.10 (rejecting a similar
argument by the UST). The decision of the Judicial
Conference to delay its adoption of the 2017 Amend-
ment further underscores the difference between the
terms “may” and “shall.” Id.

Therefore, based upon the foregoing, the Court
would hold that the 2017 Amendment and the division
of the country into UST Districts and BA Distriets vio-
lates the Bankruptey Clause. Accordingly, the Court
would order the UST to refund the excess quarterly
fees paid by USA Sales under the unconstitutional
amended fee schedule.

2. The Due Process Clause of the Fifth Amendment
and the Equal Protection Clause of the Fourteenth
Amendment

USA Sales also challenges the constitutionality of
the 2017 Amendment, as applied to pending Chapter 11
cases, under the Due Process Clause of the Fifth
Amendment,” and the Equal Protection Clause of the
Fourteenth Amendment.”

USA Sales recognizes that the 2017 Amendment
must lack a rational basis to offend due process or equal

5 Plaintiff ’s Motion 24:9-25:25. It is unclear whether USA Sales
intends to assert a takings claim under the Fifth Amendment, be-
cause USA Sales’ briefing on this point is rather thin. Nevertheless,
to the extent that USA Sales intends to mount a takings challenge,
the Court would find that the 2017 Amendment passes constitutional
muster. See Buffets, 979 F. 3d at 381 (rejecting takings claim).

51 Plaintiff’s Motion at 26:1-20.
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protection,” and it acknowledges the difficulty of show-
ing that Congress acted arbitrarily or irrationally un-
der this test.” The Court concludes that if the 2017
Amendment applies retroactively to pending cases,
then it survives rational basis review. Congress enacted
the 2017 Amendment to address a shortfall in the UST
Fund. See Buffets, 979 F. 3d at 380-81. Furthermore,
“[t]he fee increase is directly tied to the deficit, kicking
in only if the balance is below $200 million and expiring
by 2022. It is reasonable to have large debtors shore up
the system’s finances as their cases typically place
greater burdens on the system” Id. at 380. Accordingly,
Congress’ purpose in enacting the 2017 Amendment
was neither irrational nor arbitrary, and, to the extent
that the 2017 Amendment applies retroactively, such
application meets the requirements of due process. See
Buffets, 979 F. 3d at 375 (Chapter 11 debtors necessarily
expect to pay quarterly fees in some amount).

Similarly, with respect to equal protection, if the
2017 Amendment is interpreted to apply retroactively,
then it would follow that Congress had a legitimate pur-
pose in implementing the fee in UST Districts immedi-
ately, with the expectation that the Judicial Conference
would timely adopt the fee increase. On its face, the
2017 Amendment does not discriminate against simi-
larly situated Chapter 11 debtors.

52 See id. at 24:13-16 (citing United States v. Carlton, 512 U.S. 26,
114 S. Ct. 2018, 129 L. Ed. 2d 22 (1994) (applying rational basis test));
id. at 26:10-11 (acknowledging that equal protection claim is subject
to rational basis review).

5 See id. at 24:19-21.
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Therefore, the Court would find that the 2017
Amendment does not violate due process or equal pro-
tection.

C. Analysis of USA Sales’ Claim for Attorney Fees

To the extent that USA Sales asserts a claim for at-
torneys’ fees, that claim is barred by the doctrine of
sovereign immunity. In the absence of a statute or con-
tract providing otherwise, the default rule is that each
litigant pays its own attorneys’ fees. Baker Botts L.L.P
v. AS-ARCO LLC, 576 U.S. 121, 126, 135 S. Ct. 2158, 192
L. Ed. 2d 208 (2015). Here, 28 U.S.C.
§ 1930(a)(6) does not contain any authorization for the
recovery of attorneys’ fees. Accordingly, USA Sales is
not entitled to recover attorneys’ fees from the UST.

D. Right of USA Sales to a Refund

In its most recent annual appropriation law, Con-
gress authorized payments of refunds from (1) deposits
to the UST Fund; and (2) annual appropriations for the
necessary expenses of the UST Program. Consolidated
Appropriations Act, 2020, Pub. L. No. 116-93, div. B, tit.
I, 133 Stat. 2317, 2398 (2019). The UST requests that
the Court stay the enforcement of any judgment until
the Government has exhausted all avenues of review or
the Attorney General certifies that no further review
will be sought. Although the Court finds that USA
Sales is entitled to a refund of the excess Chapter 11
fees it paid as a consequence of the 2017 Amendment,
pursuant to 28 U.S.C. § 2414 and Rule 62 of the Federal
Rules of Civil Procedure, the resulting judgment
against the United States is not deemed final until the
Attorney General certifies that no appeal shall be taken
or that no further review will be sought. 28 U.S.C.
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§ 2414; see also Dixon v. United States, 900 F. 3d 1257,
1268 (11th Cir. 2018); Mosaic, 614 B.R. at 625.

V. CONCLUSION

Based upon the foregoing, the Court will GRANT the
Motion of USA Sales, in part, and DENY its Motion, in
part, to the extent that USA Sales seeks the recovery
of its attorneys’ fees. The Court will also enter judg-
ment that USA Sales is entitled to a refund from the
UST in the amount of $595,849. However, the Court will
refrain from entering that judgment pending further
proceedings.

The Court will DENY the Motion of the UST.






